PLAINTIFF'S
EXHIBIT
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The Aluminum Association @
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FAX (202) 862 5164

June 10, 1993

TO: HEALTH ADVISO

RE: WORKERS' COMPENSATION CLAIMS

Ladies and Gentlemen:

The Industrial Disease Standards Panel in Ontario sent us
their report to the Workers' Compensation Board on Respiratory
Complications among Workers Receiving Compensation for
Non-malignant Respiratory Disease. A copy is enclosed.

Also enclosed is a copy of an article that appeared in the
New Jersey Law Journal regarding a claim of aluminum toxicity
from occupational exposure to aluminum. The claimant, an
employee of Continental Can Company was found to have elevated
levels of aluminum in his blood, according to the testimony.

Epstein
Director
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Lppelists Olvislon; State v,
Barme?, A-243)1 9IT2. opinon by
Shfilmen. § A D decsded Janunry
15, 1991, approved for publcatnn
February 1, 1997 Refive Judges An
wll, Dicore and Shidlevan On appeal
from  the law Diviewoa, Someiser
Coumy |Sat deiow  Judge Coleman |
DOS No 14 ) e

Dclemiane wat ndcted  fov o
wapned burglacy of sn sutomabube,
snd aggravercd siasull upon a haw
enlorcement offcer A pury was em
pencied and the partees were dirested
10 be srady 0 pencend the following
marming The ncal anrming the ac
teslamt prosccoior ssugned 1o the cave
#dvised (he count that her affuce way
haveng dilfficutty hxcaung the vscim of
the allcged sempied bueglary  The
provecutor tdd the count thal padwce
oflicers hod been wem 10 the vacum 3
home te that the was nat tere, and
that 8 prosecutor’s regrescmative had
colled her place of employmem but
that she war aot there emher. The
prosecwtor slsa sated that theee were
w0 reponts of sutomobele sccidems or
henpeal adrmissions whech mugin cx-
plaa the wuncit s sbwence. The
greavecunoe then toquesicd e coudt so
contenuc the tnal for onc day so that
e whercabowts of this vactem could
be descevnined. The count demsed the
provecwior’s  applcaion  AC 10,33
o m ihe count ducharged the jury and
declaced 8 mutriel  Dclendamt pre-
werved his nght 10 make e appropes-
s motron regarding dve declarsioon
of 4 mistesal (10 & st count ton-
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Digests

whah the comrt then prased  The
cagancimg of a new jury aod fetnl
of delemtant under  these  cwtum
waner was barred by double gop
andy
H o ihcre be sny cswnce o the
dminne of jeopandy, # must be
Mat e Suie may ne revreat from
the fiwld when 13 Cawe fuias souf
and dwn e permined o ity forh
an 3 future day before & new pry
whea us caswe it eefreshed and
rewloced |4 o 150 31
Hetd There war o tematar shaence wm
thn case of the hind of ““memfest
accersny’  which could qusnily the
declarmion of 8 manrial wehow the
defondam § conemt The count tonk
they drguec actwon solely becauw an
imgoriam prosecuton wetness farked
0 sprear wabia the first hour snd
hatl of dre count day The cownt was
grven w0 reason w0 believe that thes
wancss was serwously Hl or thet her
sbweace was more than lemporery
Therelore, the court should hawe an-
tcapated What e witncss could be
produced 1 te Stsic’s motion for a
bewel contimuance were gramed. Al-
scrnatively,. the court could have in-
usied thet the Stsle proceed weth the
remander of as cose. The Scac’s
prool of e charge of sggrevated
stiawk upon s law enforcement of-
fcee way ot in eny way dependem
on the tessmony of the missing wi-
»ees.
F-u“y, the m-l coun s finding that
n the declos-

crives et difficuby i loceting &
wRncty My fequare the of
o musrisl or other remedal mcare,
the coun thowld tequire & compicic
recoed of the relevemt {acts w0 be
pisced on the record before i acts,
The trial court faded ta properly én-
charge tha revpontibdny here.) De-
fendant’s moteon 0 ditmiss the ia-
ductrmert on the ground that & ecunal
wet berred by dovbie jeoperdy was
Gered

* n firmly esutdished that jeopardy
sttaches when & gy in sehectod ond
twom, Theeefore, o the cown de-
clores & mistrisl withowt the defen-
dont’s consem afier 8 ury is swom. o
ecvral i1 bacred by double jcopardy
wnicss there was & “‘maaifcst meces-
1ry™ for the misirvl or the “ends of
publc pusxce”” would e defeated by
s scquwal, Unived Siaier v, Dvauz,
414 U.S 600, 606-07 (1976). ““The
wrndcelying hypothesa ™ of this rule s
that “the Ul once sianed shoukd
proxceed o ay conclusion ** Id o 406,
A 1l court’s failure 10 consides tess
drastic aliernatives then the declaca-
1 of 8 minel 11 One Circumuance
whch has led revicwing cowns o
corchude that theee wos sa shaence of
“mamlent nccersny (or 8 mwstral,

Alhough the wdden senous iliness
or  wacapecied  dapyxarence of 8
cracal wuness could <rente 3 mam.
fewt accersuy”” for the declorateon of o
misrual whch would affow the Suac
10 setry s Oclendant, emporery
abecnce of & wancss i on mwllcucm
hesre

Thus, 8 Siaee v Stami, (97 NJ
Cper 148 App My 19041 the
sxtim of the alleged offcase. wha
sppercmily wat diunclined e Fraper.
¢ wnh Ihe Siate tur poTumisd s
wews. Taded 10 ecspond w0 1 wbpocne
Dxfease counscl scceded 10t
CONA'Y request 40 move for 8 sistcual,

toe of & mwstriel iy repecred To the
comeary, when the court declered &
awural sus  tpome, defendamt ex-
preasly sesceved his right 10 move for
& damessl of e chatges.

Reveesed and remanded for emry of
& pedgeneat of acquical,

- Ogrant by Serven # Som
(T sy apmumm s & pages bumg |

For appellant — McDonald, Rogers
& Rizzolo (Michacl J. Rogers on the
bricf) For rcspondemt — Nichalas L.
Bivscll, Je., Somersct County Prose-
cwior {(Nuchotes A. Girudins, 11, As-
sisant Prosecutor, om the bricf).
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Judge's Nading that prtlitoner 8id
ant suffer (rom sluminum (nukcliy &
supporied b subateniial credible
evidence In the recacd, the com.
prasshitey of his  clalmed puy-
chiatele diabiltty ts mot dependent
0n & prioe showing of some physical
disalility but ea éemonitrabic ob-
Jective medical evidence that repeti-

(1
p\y(hll"lll agreed, nonng that al
though pCiHnes it " prevwcweed”
wiuh  the  dusgross  af  sluminum
potanag  he  wai  newrolagecalty
" mewmat

In dumiaung the clam, the pudge
of comprasatmn  stobuted  geest
valwe 0 D0 Kyyen's icstimony
thae slthough peidewer may have had
clevoted alurmaum levels s his Mo
thete wat ng cvubeace of alumenum
posning  Implad n A findiags o
that, m the sbserwe of compeient
peoof . petnioner sullered from
sluminum  toaxry, hin prychous
disabuldy war eent compenuable

Held: The podge’s  determunaionn
that penroncr dud At sufler from
llummum 10nscuy o1 0 sesubt of hey

tive stimudt (here, elumi dust
and fumet), viewed realisticafly,
were peculler te his workplace ond
that A clabmed trsumeik siress
divorder bt dwe bn matcrial degree lo
this stimull, petitloncr’s whijective
feoction I8 mol le be compictely
discegarded, and ohether o pry-
chisicic diserder seisiag frem his

percepiion thel be suffered from o )
disemse due 1o cevated levels W .

sluminum ln his blood b sefTickent

(oleliy of facters hrhdlu. the na-
ture of his work, the durasion and
eatent of his octesl o5 te

u suppored by b
\ununl crediblc evajcnce m o the rec
ord  Mowever, that findiag 1 not
duponuve  of peiriionce’s  sress
dusoeder cloim
The quentenn is whother potvsncr’y
prychatens ditabiluy is o “compent-
able occupatsonal discane’ ov deflvnod
by NJIS A MI331:

. oll discases arymg owt of snd
the courre of employmem, whuch
are duc in 8 mutcnal degrer ©
Cruwct and condrsont ... charc.
scnstec of or pecwlias to o pertsculee
... emplayment .

It is mow wtthed that comperablc
peesonal inpurica inchede  prychustnc
m,uncl and heace eney be an in-

tumi; the bl of his

Prychologicsl respemse 1o his condi-
thon, snd wheiber any wnreleied
€ause of event mey have triggeend
his disorder.

Appeliate Divisten; Wernowshi
v. Continental Con Coampsny. A-
610)-90TS; opason &y Hsvey,
1.AD.: doxided l-nry 4, 199)

and dunt, Ik(udmhyuﬂ
peecent partial owal, mewropaychietric,
Or. Roland Gooderan, s imernist,
wis of the vicw shet the sleminum
tozicy and  poidsomer’s  T“severe

iy
hem 1viptly ond prerwzacary Siiatled
Respondem’s espen. Or Howsed
Koppcn, ra miconcat, fownd mo evi-
dcace of sluminem torcaty and con-
cluded duat petusonct's depression sad
Mecun disorder were mot agsocisted

weh Wit emplaymene. Respondont's

P workens®

¥ claim. Soundertia v,
El Dwpow Co., 102 NJ. a2
(1986).

Nevertheten, claims of paychieric
dradrlnty must be based om demon-
srablc  obpective  mvedical  evidence
tothee than on purcly swbyective fac.
e The objective/mrbjective disting-
tion i3 aot resolved by delenmining
whedher dwe petaiones suffers physical
manifestations of paychiatric  dis-
abdiey, te distinction & betwoen
dependent professional anatysis and
the bare satement of we paticet.

The compentabilicy of & psychistric
mjury 4 eho mot dependemt wpon

the petitionct has wffered o
work-relsied “physcal” occidemt or
treuma  Moccover:

That the suumwrdus is gradusl, in the

form of sustainad sress ... or har-

s1smer docs wat .. -uu nervous

shock. {8 Lacson. The Law of
Wackmen's Compensstion, 4§
42 I3b).
Williams v. Wertern Elec. Co., 118
N1 Super 375, 383 (App. Dv
1981}, hetd chat menest Hiness covsed
by ccpetmeve mental stresy may be
pemsable If dwere Is objective evi-
dence “when viewod  restisticalty™
that the slicged work cxpossre “'was
t0 & matenal degree a contributing
foctor.”” 4. ot 580 No com.
penubiley wat found in Williams be-
cause the ¢vidernce comsisted prinmanly
of petuwoner’s  subjective,  acurmic
seaction to the demands of his job.
Goyden v Siatc Judicvary, 236 N §.

Swzv 43% (A Div. 1991), a4
128 N (1992), realfirmed
lh: Wllu-: “‘objective  macoal.

degree”” standard, but added thet the
obyectively wressful working conds-
tions must be “'peculise” wn the par
tscular workplace, and there mwsl be
objective cvidence supporung s eved-
el opwion of the rcsuliing peyv-
chistrse dossbilay

The quetimn bere is mt, ae the
pdge veewed a. wheither peisonet
suffecred from elumimem poisoning
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e pudg mav ""l“v e "abjecuve-
may ral” dest By | facunng on poee-
ones s peICEpUOS thal he puflcred
from e discase A remand o0 new
firtongr r thereline necersary

The atue o whether there 13 obyec
:nlnnr;lly viewed.,

uve evubrce,
whnh suraiay prufvnn« “» burden of
poving that N el disacded way
due 8 m«-ml degree’” 10 the
tepettive workplace  eapotuce ot
Continental  Can [ Hin  subais,
weght ki, migrasne headaches, dir
finesy,  and uav‘mnatu are wun-
dirputed, 89 13 the mumy of cleveted
alumaam bevels ’tIM w b bhond
ond Or Bronwem’s odvising hum that
he tuflered from slummum piusoneag
Both  paych: s schpowledged
that peirtsoner had Momr dqnznd
corcerned  for I\-t well beng
preaccupeed weth how he could nd hi-
bidy of what e |deemed 0 be o
ponsonous subsance  Thus, dure u o
prychistec disordet ansmg from e
cmployce 3 pefceptran of a
“physecal™ stiewley .. '
On the otwer head, there it “evi-
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Appellate Divh Icn. lald"a v.
Oldman ot ol 'A-878 91-T2, opsawn
by Watlecr, 1SC (lr'ﬂ'ﬂ'udy o |
tigned}. decoded Januscy, 6, A3
sppraved for. publiceton lamuary 19,
WY Relare Judger Mol Basme
and Wallece On sppeal from the Law
Divereon,  Humerdon Cnunry 15-:
beiow judge Bernherd | -~

In this aufd-ul mlpnn-(': (I!( f
plamtiff  Thomas  Baldyge ml“
from ardery” granting mmmary podg-
ment in favor of defondamt Ellion ™
Oldmaa, M D. and denying Nt -
oo for  recontiderstion, H.ml.n‘-r‘
complat had alicged M dtk'du-
negligently . ‘

tesulting in' permiancet ui-in;'-ii”
A-Mmdm-uum o

T AT A} dai enr s €apert phynr

Under these ("(m~

_pdge thould have gesmod "w

utcu.,,._

wdtnest f-'ul statemicnes, TRt wa o
nnna aapen qnum n-drntr b
mutied a3 a0 sddemdum o v tevend 7
Descowery matceials! - wludu\' an
‘weey (80, meOIOgeones. ore  not
withon Rite | §6. o1 11 made clear by
following  the  eule.”
70t easure that fact-

F
Rube 4 174 gaverns the. fovm, s

(() u«cfuully
tresting’

imicrrogstory nquul
deahy  2uh up:n

yhyuun: repony. end pmvdu thet -

an etoct copy of em capert’s tepon” |
et be snncacd w the amcirngaory | |-
Thete i Ao requeremen wdcr . Rule

demce thet after wioner beft his
employment the steminum level in his
biond  mormaliced. \Ncwmku i

strens disorder
Con argues that hit htl-:l - an
coused by anything i the wn o

vironrmenl but by hn subjex .

serpeetations of the nd-ul - <.

rectived. .
However, his -brxv« e "

not @ be complciely disee -,
Whether he  twrum Nis bur -« of
peoof it & fact isswe, which must be
resolved sfies conmidering the couaticy
of fecrors,  including the neture of his
work, the durntion (end caiem of his
acrual  expowure ’ll-mmun, the

of his cholorical
rcsponse 10 his Wn‘ ll-l whether
any unrelsiod cause of evemt may
have muud hit disorder.

1976 or 1970.

Pursusnt 10 o8 caricr order of d
trial judge pleintill was deemod t0 !
have ‘admeniod thet he did mot knorw |
what, if any. emibiatic ‘scdication’ ||
wes administered s0 him by either
Co«uov‘:{mdn- ad did not

muh«midd-

Affirmed i pant, d i part,

ard renvandad for um-w«:

-b.-—:u,h-—ua-
l"\-.q--h\"v-l-hnl

For petitioner — 16001“ F. Hend-,
ncks (Robin I Poferses on the
beicl). For respondemt — Julie C.
Blizer (Hift Wallack).
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The holding in Celine (on which -
e (ria} court refled) dlsepproaved,
covaistent with I-I! 1:1-6, ettaching
on wnrvorn ‘fectus! amertion by &
lay witness (o .‘brld bt Rude
€:17-4(e) gaverms expert or (reating-
pAysicions' reports/ln enswer to lo-
terrogatortes and U doci mot require
1hern Lo be MM "] the form of
sMdavit o \dhmy * plalmiT's.
espert’s letter npﬂ on. plaiemiffs
permaneatly discolored adult teeth
previded 3 clrcomstantial lak be-
tween defendant-docter. sad his af-
grdly heving  presceibed tetrn-
cychine-based medicetion te plalmift
o1 0 child, and (a1 In Shotis) K wag
error for the judge to cefuse (o

information thet weuld
preserve "lld'"‘l‘” -of acthom,
rabmiited sfter discovery, had brea
completed but while defendant’s
motlon for summery Jedgment was
§7 9. a5 pert o the recerd for

ihe purpow of the metien,
and the grant of sammary fudpment
b rrversed. -

ik

f l:\ncydnc-hndnndwnh-
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The repon of Irs Feldman, D.M.0.
on which plainifl wished %o rely i
fondends

N lhr sepuny. wai

Cresched here. JAL. wrial. dhe

ahie
«p-wl M Dr. Tcldm ..;: &t

cérmfacaten by drlc-.dm hall
o * Ful-.‘..i
The“tral pudge dd a
" plawtiff's request .40 shafy the
M’wmllodrkmhnmm_“.'
ded. non .p'u(nh it ycling -
laio(t during iy chikthong
fore. w0 decivon on this '“‘.'2”

e o

" thauld deicomine the proper m.'::
"the gury, “whch may or ey o
wclude - on staucton Wflng. “
ud-lmlhududm s
Reversed end cemanded”’ .
.5 ch . "v—ﬂ.nm_ .
I'\-ioq-—-u,..,..- ’

(Gum.,G-ln & Comor; l&hu
Gaier on the briel). For retpondem -
"Poser. 1. McOomald (Ronca, Mgn‘

'-H&Nodq lohml Km-‘.

Ikbnd)

The trial Judge motod ther wader < |.
Ruie 4462 snd Rule 166, Feid-

§
24388
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Apovll-h DMnlon: AvR Calv
posttion,” bnc. v. Resenberg .ot -
‘e, ATHNT8ITL: Per. curlam q-
won; docided Tomuacy ' 8. 1993

. proved for puut--an Jormsary 29
l”! . Before . dges Orcier * and-

l.om-hng ond Maeg- Jio, but luwied
M lﬁmg«n the amows of -

Fn' on-dlnL— Philip ™ 1.,.‘“-.. :




