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A,

. Qe

of pins
effect,
A,

.Q.

A,

Q.

effect?

That's a yes.
Thank you, Doctor, How about persistent feelings

and needles in the body? Can that be a clinical

Doctor?
It can be,
How about cramps, can that be a clinical effect?
I don't know, sir.
You don't know that cramps can be a c¢linical
Have you ever gone swimming, swum too fast, too far,

too long, had a cramp?

A,
Q.
A,
Q.
fatigque,
muscles?
A,
Q.
A,
Q.
A,
Q.
effect?

A.

I try not to, sir.

Have you ever done it?

When I was a child, yes.

Was the cramps that you had a clinical effect of

of blood deprivation, or ¢f some injury to your

In that instance, yes, sir,

S0 cramps can be a clinical effect can it not?
It's possible to be a cliniéalleffect.

Is that yes it can be a cliﬁical effect?

It can be in your terms, sir.

How about loss of power, can that be a clinical

I don't know what that means, sir. What is loss of

43




10

11
12

S

14
15
16
17
18
19
20
21
22

23

24

e U e,

power?

Q.

A
Q.
A,
Q.
A,
Q.
means,
A,

Q.

Doctor?

ﬁosa of strength. Can loss of strengthf

Is that equivalent to weakness?

Ddctor, can loss of strength be a clinical effect?
I don't know what that means, sir,

You don't know what loss of strength means, Doctor?
No, not == not the way it's --

Are you saying you don't know what loss of strength
It says loss of power here,

Doctor, I'm asking you whether or not you know what

loss of strength means?

A,
Q.
means?
A,
Q.
A.

Q.

A,

Q.

A.

Q.

I can interpret it.

My question is, do you know what loss. of strength

At face value, I do not know,
Doctor, do you know what 1085 means?
Lack of.,

Do you kn9w what strength mégné?

I believe I do. |

Do you know what those two combined, loss of

strength means, Doctor?

That means having no strength.

Why, Doctor?
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A,
Q.
A,

Q.

That's what it means.
Can loas of strength be a clinical effect?
I don't know.

Doctor, you don't know that you can lose your

strength if you are sick, if you are too old, 1f you are worn

out, if you are deceased, if you are injured? Caq't you have

a loss of strength from any number of situations, Doctor?

A,

Q.

A,

Q.

You can, but this says loss of power, sir.

Doctor, are you listening to what I'm asking you?

Yes, I am,

You keep referring to a paper. My question refers

to loss of strength, Can loss of strength be a clinical

effect,

A,

Doctor?

Complete lack of strength I've never heard of,

complete lack of strength.

Q.

Doctor, I'm not asking you whether or not you've

ever heard of =--

A,

Q.

That's what loss is,

Complete lack of strength? “You've heard of when

you are dead, have you not?

A,
Q.
not?

A,

That's true,

You've heard of it when you are paralyzed, have you

That’s true,
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Q. You've heard of it when you are layinggflat on your

back so sick, so ill you can't move, you've heard of that
too, haven't you, sir?

A, That's true, sir,

Q. You've heard of that, ©Now, can those things be
clinical effects, Doctor?

A, If yoﬁ are dead or paralyzed, yes,

Q. And that's the only way you can have a clinical
effect from loss of strength?

A, That's complete loss of strenght,

Q. I didn't say complete loss,

A, That's what loss means, loss means lack of,

Q. Loss means complete?

. A, Doesn't it mean lack of?
Q. Can't you have a slightlloss? Can't you have some

loss? Can't you have a great loss? Can you have a little

‘|bitty loss? Can you have complete loss? All these things

are losses, aren't they?
A, Not necessarily, no,
Q. Aren't they all losses, sirf N
A. No,
Q. They are not? What are they if they are not
ldsses? Is a slight loss a loss, Doc£or?

A, If you quantitate loss,
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MR. HEINEMAN: Excuse me., Let me object to four
questions in a row there, |
THE COURT: Objection is overruled.
Q. (by Mr, Carr) 1Is a slight loss a loss?
A, I don't kinow about a slight loss, sir, never heard

of it.
Q. You don't know whether that's a loss?
A, Decrease but not a slight loss.,

Q. Doctor, is a slight loss equivalent to a decrease

or less?

A, I don't know. That's your =-- that's your
definition, sir.

Q. You don'’t know that a slight loss of strength means
a decrease in strength?

A, If that's the way you define it,

Q. Let's define it that way. Loss of strength means

" |=-= a slight loss of strength means a decrease in strength?

A, If you are defining it that way.

Q. Defining it that -- .

A, Are you defining it that waf?

Q. | Yeah, Doctor, is that a cliniéal effect?
A, It may be,

Q. Can it be?

a, It can be in your terms,
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Q. Can a great loss of strength be a clinipal effect?

A, It might be.

Q. Can it be, Doctor?

A, If you are paralyzed.,

Q. Can a great loss =—-

A, Or dead.

Q. Can a great loss of strength be a clinical effect,
Doctor?

A, It can be.

Q. Doctor, what about burning in body, can that be a
clinical effect?

A. I don't know what that is, sir, and you Know =~ I
have no idea what that is.

Q. Doctor, 1'm asking you whether or not you can have

‘a burning sensation in your body as a clinical effect,

Doctor? Can it be a clinical effect?

A. I don't know what that is, sir,

Q. My wife who has recently gone through menopause
complains about burning, about hot fléghés, about things of
that sort, is that a clinical effectvbf her going through
menopause?

A, The way you have described it, it's yes, but the
way it's described here, sir --

Q. Doctor, I'm not -~ please quit referring to that,
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Doctor.,

A, You referred to it, not me,

Q. Doctor, I'm asking you whether or not a burning ==
now these people out here, as far as you are concerned, they
may all be .doing through menopause, they may have blow
torches put to their body.

A, I hope not,

Q. May be over exercising, may be doing any number of
things to cause burning in bodies, but that's not what I'm
asking you, Doctor. I'm asking you simply can burning in
body be a clinical effect?

A. And what I said, sir, 1s I don't know what burning
in body is.

Q. Doctor, I've described it to you a number of things
that can be.

A. The way you've —-

Q. Can those things be clinical‘éffectg?

A, The way you have described it?

Q. Yes, Doctor, can that be clipiéal effects?

A. Not the way it's described here, but the way you
have described it it's a clinical effect.

Q. Can tingling in fingers and toes be a clinical
effect, Doctor?

A, I believe B0,
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Q.

Thank you, Doctor, Now, Doctor, you have also had

occasion to perform a health study upon various workers at

the Krummrich plant, have you not, sir?

A.
Q.
A,
Q.
Doctor?
A,

Q.

I have.

197972

Yes, sir,

1507a to the witness, please, Do you have it,

No,
Oh,

MR,

I do not.
I'm sorry, I'll give you a copy of mine,

HEINEMAN: Excuse me, Your Honor, may counsel

approach the bench?

THE

COURT: Sure.

(The following Side Bar conversation was had outside the

hearing of the jury.)

MR.

was corrected

MR,
THE
MR,
MR,
MR,

THE

HEINEMAN: I just want to make sure we are

" |working with the same version of this tﬁiqg. As I recall, it

two or three times,

CARR: Yes, 1507a is thé_last version.,
COURT: Okay. |

HEINEMAN: 1507a is what the witness has?
CARR: 1Is what the witness has.,

HEINEMAN: All right,

COURT: Fine,
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(The following proceedings were had in open courg,)

Q. iby Mr. Carr) Doctor, when you perform.this health
study upon these workers, you ask a number of questions
relative to their problems, complaints, and symptoms, did you
not, sir?

A, We asked specific questions about =--

Q. Now, Doctor ==

A, We asked specific questions about their complaints,
sir, yes.

Q. And one question that you asked, Doctor, is do you
have headaches daily, weekly, less than weekly, did you not,
sir?

A, I don't have the questionnaire before me but I
believe we did that.

Q. That's my only copy right now., °

A, Okay.

Q. Doctor, you asked a number ofuquestions, d{g you
not, sir? ’

A, Yes.,

Q. Do you have headaches? Do fou have trouble
sleeping? Are you tired most of the time? Do you need more
sleep than usual? Do you have a good appetite? Do you lose
your temper easily? Do you feel angry often? You've asked

all those questions in that questionnaire, did you not,
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Doctor?

A, i believe we do,

Q. All right. Now, Doctor, are those problems that
you mentioned there, are they all clinical effects?

A, No, sir.

Q. How about headaches, is that a c¢linical effect?

A, In answering to this question, they are complaints,
sir,

Q. Well, they are complaints or symptoms, aren't they,
sir?

A, They might be if they are real,

Q. Doctor, a complaint according to your definition is
a clinical effect?

A, It can be a clinical effect if it's real. We have
been through that a thousand times.

Q. No question about it. 1I'm not talking about
imagined headaches or-imagined trouble éieeping, neityer were
you, you were asking about real problems, weren't you, that
they might have, weren't you, sir?

A, At any time.

Q. Isn't that right?

A, At any time,

Q. Doctor, is the answer to my question, yes, you were

asking about real problems?

— e s
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A. At any time, yes, sir. Do

MR, CARR: Would you direct the witness.to answer
my question,

THE COURT: Doctor, please don't go beyond the
guestion that's asked of you. Could you answer the question
directly? |

A. We did, sir,

Q. And, Doctor, the question that you asked with
reference to headaches was do you have headaches, that's what
you asked, wasn't it, sir?

A, Yes, sir.

Qe Now, you are asking whether or not they have a
clinical effect known as headaches, weren't you, sir?

A, No, we are not, We are asking them if they have
headaches and clinical effect is the effect of something and
insinuates that something is causing it,

Q. Doctor, weren't you asking thgae questions to do a
health study on these people associated with these chemicals
at the Rrummrich's Sauget, illinois biank?

A, If it was so found, data anélysis has to be done
first, sir.

MR, CARR: Would you direct the witness to wait

until I f£inish my question?

THE COURT: I believe he was trying to ask another
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question after you answered the one,

Q. ﬁoctor, wereg't you asking these questidns in order
to assert whether or not these men had problems related to,
associated with, caused by the chemicals with which they were
working?

A, Not necessarily.

Q. Doctor, isn't that the reason you asked these
questions?

A, No, we wanted to know what the health status of
these people were and that's different,

Q. '~ Doctor, why did you want --

A, That's different.

Q. Doctor, why did you want to know what their health
status was?

A, We wanted to know what the health status of that
group was.

Qe Doctor, didn't you say to théﬁe workers thq
objective of this clinical study is to determine the health
status of employees of the W, G. Krumﬁ;iCh plant of the
MonsantoyCompany who have been exposéd to chlorinated phenols
and then go on and on, Doctor? Di@p't you say that, sir?

A. We did, but that doesn't mean to say we were
looking for things that had to be related to chlorinated

phenols,

- DR R e T T > T e— e e T e - . -
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Q. ©Oh, Doctor.

A, A health status =-

Q. But then, Doctor, you went on to say -- I didn't
read you the entire sentence,

A, Please do,

Q. And to identify those conditions which may be
related to the work environment, you said that also, didn't
you, Doctor?

A, Correct, sir.

Q. You also said particular attention will be paid to
skin reactions and the problem of other organ systems which
may be identified through laboratory tests?

A, Correct, sir.

Q. You said that, didn't you, Doctor?

A, Through laboratory tests,

Q. And you asked these questions having in mind you

" |wanted to determine the health status of these emplogges,

didn't you, sir?

A, Correct, That's what I havé_aiready said, sir.

Q. All right. Doctor, now, yoh asked these questions
in order to help you determine that health status, did you
not, sir?

A, Absolutely.

Q. All right. Now, Doctor, you asked the question

55




S ——— - e A

10
11
12
13
14
15
16
17
18
19
20
21
22

23

’ I3
L—ad

24

about whéther or not headaches, because you believe that was
- you designed.this study, that was a question tﬁat &as
important to you to ask in order to determine their health
status, did you not, sir?

A. One of the things we'd ask, among a lot of others,

Q. That's right, Doctor, no question about that, and
so you wanted to f£ind out whether or not their health had
been affected by these chemicals in such a way as could
possibly cause them headaches, did you not, sir?

A, No.

Qs Doctor =--

A, Not necessarily.

Q. Not necessarily. Hadn't you previously found that
human health effects of exposure to TCDD was headaches?
Hadn't you previously found that, Doctor?

A, No, sir.

Q. Didn't you testify here earliér that a hea%th
effect -~ and doesn't your Table 1 show a health effect from
TCDD exposure in this instance acute Egaétion is headache?

A, We have went through that before, sir, and I

| pointed out =-

Q. Doctor, would you answer that?
A, That is a runaway reaction,

Q. Would you answer that?
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A, No, I did not, sir, .

Q. fou didn't £ind this to be a human healéh effect
from this acute reaction to TCDD?

A. ﬁo, to TCP, there it —-

Q. Doctor =~

A, Why don't you read the rest of it? It says acute
following TCP runaway reactions as at Seveso,

d. Doctor, what about TCDD?

A, The acute health effecéa -

THE COURT: Doctor, you've answered the question,

You've gone beyond the question. Let counsel ask the next
question?

A, Thank you.

Q. Doctor, did you use the words TCDD here or not?

A, I uged that to show --

Q. Doctor, my question is simple, did you use the
words TCDD there or not? | i

A, I used those words, but I have explained it before
in this court, sir, and you have manibpléted my answer.

THE COURT: Doctor ==

MR, CARR: Your Honor, would you -

THE COURT: That was not at all responsive to

anything that you were asked. You were asked simply whether

the worde were used, Now, when you answer a direct questionc
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like that stop when you fully answered it. What you said
past that ﬁoint vas not responsive to the questioﬁ. I
pointed that out to you dozens of times and fou shake your
head in acknowledgment that that's so, and then you do it®
again a short time later, This time please =--
A, I'{l try not to, sir.

‘EHE COURT: Please follow the requests of the Court
and only respond to the questions that are asked of you.

MR, CARR: Would you direct the jury to disregard
the charge that Dr, Suskind has made that I've mahipuiatgd -

THE COURT: Jury is so instructed., It was not
responsive to the question,

Q. (by Mr. Carr) Dr, Suskind, you use the questions,

did you not, sir, you designed the questionnaire in order to

determine their health status?

A, We did, sir,

Q. And, Doctor, one of the quest{ona you aske% was
about headaches, wasn't it, sir?

A, We did, sir.

Q. You wanted to find out whetﬁer or not it was

possible these men had headaches that just might possibly be

caused by the conditions in which they were working, did you

not, s8ir?

A, It might be, Sir' yeSC
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THE COURT: Doctor == I mean == now I'm~getting
confused, | |

MR, CARR: Yes, Your Honor.

THE COURT: Let's take a break at this point in-
time, I think I need it if no one else does.

THE COURT: We will take a short recess, whether
doctors, lawyers, or jurors., And I would remind you, you are
not to discués this matter among-yoﬁrselves, with anyone
outside the jury panel or as of yet form any opinions or

conclusions about the matters on trial. Court is in recess,

| {(Following a recess, these proceedings were had in open

court,)

Q. Doctor, these questioﬁs that are contained on Page
11 of your document dealing with these Krummrich plant
workers, these questions are the only questions contained in

the questionnaire that you gave to these men relating to

"|their current health problems symptoms or complaints, isn't

that correct, sir?
A. No, I believe we do have a S ﬁd, we have on Page 9

a personal medical history, have you been bothered with the

| £following conditions =—-

Q. - Doctor, that's says have you been bothered with any
of the following conditions?

A. Right, well, that's a medical history, sir. You
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asked me that and I'm answering it, There were- any number of

other places, sir, and in the physiciang ==

Q.

orally, when the dermatologists that ybu brought with you or
the interviewers you brought with you, they ask questions,

My question relates to questionnaire, the guestions written

A,

Q.

Page 9 personal medical history, have you been bhothered with

any of the following conditions?

A,

Q.

wouldn’t it, sir, because it says have you been bothered,

that's in the past tense, isn't it, sir?

A,
Q.
A,

Q.

current questions in this form that you submitted to these
men, those current questions dealing with their current
health problems contained on those questions on Page 11

running from question 3 to 9, isn't that correct, sir?

A,

Doctor, that physician is when they asked them

I am saying that on Page 9, sir.

All right. Doctor, I understand that there is on

Correct, sir.

That would relate to at any time in the past,

Right, in the past.
Now, that's past tense, isn't it, sir?
Yes, sir,

Now, my question relates to:cufnent, Doctor, the

And on Page 13 and 14, sir, in the review of
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symptoms.,

Q. boctor, the review of symptoms is sometﬁing for the
doctor to £ill out, 1It's the dermatologists that you brought
down, they reviewed the systems with the men individually, in
the examining room, Doctor. I'm not referring to that
examination, My question is referring to the gquestionnaire
submitted to the men for answering, 1Is it not true that the
only questions asked about their current medical problems,
current health problems is contained on Page 11?

A, No, sir.

Q. What other page, sir?

A, On Page 13 and 14 the doctor --

Q, Doctor =--

A, My I finish my answer, sir?

Q. Doctor =--

A. You have asked me a question,

MR, CARR: Would you direct tﬁe witnessg =~
THE COURT: Doctor, please =--

Q. (by Mr. Carr) Doctor, we héye‘already referred to
Page 13 and 14, It is the doctor asking the questions.

A, Well, the doctor asks the questioﬁs.

Q. Yes, Doctor, I'm not asking --

A. A medical history is taken by a doctor.

THE COURT: Doctor, Doctor, Doctor, let him finishc
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the question please. We have gone -~ this is the third time

‘Wwe have gone over this,

Q. (by Mr. Carr) Doctor, I'm not asking you whether
or not the doctor in the examining room asked questions about
their current medical problems, that is not the question I'Q
asking you., Y?u understand that, Doctor?

A, I believe I do, sir.

Q. Doctor, I'm asking you about the questionnaire that
was submitted dealing with =--

A, It wasn't submitted. It was an interview, sir.,

Q. . In the interview --

A. Okay.

Q. By tﬁe interviewer --

A, This was an administered interview.

Q. By the administgred interviewer, those questions
are contained on Page li, are they'not, sir?

A. The administered interview on:fage 11 and the
doctors interview, sir, on Page 13 and 14.

MR. CARR: Your Honor, woul&.yéu direct the
witness? He is again going beyond thé question,

THE COURT: Doctor, I just explained a minute ago
that's not responsive to the gquestion. This is the fourth
time we have had to go over it., I'm ordering the jury to

disregard the last remarks about Page 13 and 14. They were
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not responsive. The other stands as the answer. .Mr. Carr,
let's proceed. |

Q. (by Mr. Carr) Dr., Suskind, Page 13 and 14 do not
set out any questions, do they, sir? It simply is a form for
the physician to fill out as he reviews and examines the
patient. He will question the patienﬁ. He will examine the
patient. He will £ill out that form. But there are no
gquestions asked, set out on that form to be asked the
patient, are there, sir?

A, Doctors don't need questions, sir.

MR. CARR: Your Honor, would you direct the witness
to answer the question?
THE COURT: Doctor =--

A, There are no specific questions,

Q. Doctor, there are no questions at all set out on
that page?

A. There are, sir.

Q. The doctor uses ~-—

A. There are questions about ofgah.systems.

Qe May I finish, sir? The docéor uses his own
background, his own knowledge, his own method of asking
questions. He's not confined to a particular question or
form, is he, sir?

A, He is not confined to a form, sir.
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Q. And there are no questions on 13 and 14.that he is
told specifically to ask the worker. He is given.his own
discretion as to how to ask the questions in order to pry
from the man his status, isn't that correct, sir?

A, No, sir.

Q. That isn't correct?

A. No, sir.

Q. Doctor, what is incorrect?

A. Tﬁe incorrect part of that 1s that all of our
examining physiciana were.trained for this particular study
and they were instructed as to how to go about getting a
medical and other history from the patient.

Q. Doctor, it would be fine to accept that, I have no
qguarrel with that, you understand? My question isn't
directed to that, sir., My question relatéb to the questions
in thé questionnaire that your interviewer, not your doctor,
but that your interviewer was to.ask tﬁé workers:. Those
questions dealing with the current medical health problems
are contained on Page 11, are they noE, sir?

A. 9 and 11, sir. |

Q. Doctor, we have already established that 9 deals
with past medical history.

A, No, it could be current as well, it could be any

time.
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Q. Doctor, didn't you «-

A, Any time,

Q. Doctor, excuse me, but didn't you agree that the
guestion was have you been bothered? |

A, Right,

Q. That is in th; past tense, isn't it, sir?

A. And have you been bothered yesterday, the day
before, today, it's the same thing., Have beén., This is a
semantic problem which you have raised, sir, and I submit
that these problems could have been yesterday or the day
before,

Q. Doctor, I don't even quarrel with that, Doctor,

A, Well, then why are you quarreling?

Q. I am not, Doctor, you are, The gquestion that I'm
asking you, sir, the only questions that are set out in this
questionnaire about current medical problems in the present
tense, sir, do you have headaches, do ybh'have trouble
sleeping, are you tired most of the time, do you need more
sleep than usual, these are all based‘in:the present tense,
aren't they, sir?

A, As well as Page 9, sir,

Q. Doctor, the Page 9 uses the'word have you been?

A. So what?

MR. CARR: Your Honor, would you -—-
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A, It could be yesterday.
fHE COURT: Doctor, that's not zesponsivé'to the
question. Please confine yourself to the question that was
asked of you. We have been on this too long.

Q. (by Mr. Carr) Doctor, these questions that were
asked were designed -~ on Page 11, were designed to help you,
along with these questions dealing with the history on Page
9, were designed to give you a basis in order to make a
determination of the health status of these workers, isn‘t
that correct, sir,

Q. Not only those things, Doctor, but other things as
well, But these questions were part of the design for that
end, weren't they, sir?

A, They were partly designed for that end, sir, yes.

Q. Now, Doctor, and these questions that you asked
were designed, among other things, to £ind out whether or not
they had these particular clinical effects, were they not,
sir?

A. No, sir,

Q. Did you ask the questions for a purpose, Doctor?

A, Yes, sir.

Q. Did you ask the questions to determine whether or
not they had these particular problems currently, that's

contained on Page 11?
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A, We dido

Q. And did you ask those questions with the thought in

mind that possibly one or more of these problems could be

caused by exposure to chemicals?

A. Possibly.

Q. Yes, Doctor, that's the reason for asking the

questions, 1s it =-

A, No, sirc.

Q. Doctor, didn't you ask the questions for the

purpose -~ didn't you do the whole survey for the purpose of

trying to find out what their health status is as connected
to the work environment, as related to the work environment?

Haven't we already established that you said that was ybur

objective in this whole study?

A, It was one of our objectives, yes,

Q. Doctor, it was the objective, It was the stated

objective, was it not, sir? Stated by'you?

A, To determine the health status.,
Q. Wasn't it the objective to determine the health

status of these employees who have been exposed to

chlorinated phenols, and to identify those conditions which

may be related to the work environment?

A, That's correct, sir.

Q. And, Doctor, you asked these questions for the
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purpose of identifying, among other things -- you. asked these

gquestions, among other things, for the purpose of identifying
those conditions which may be related to the work and
environment, did you not, sir?

A. We did, sir.

Q'. Thank you, Doctor., Now, and you wanted to £ind out
whether or not these people had these problems, and 1f they
had them, you wanted to £ind out whether or not it might be
~- may be related to chlorinated pﬁenols, isn't that correct,
sir?

A, That was one of our objectives, sir,

Qe That was the objective, wasn't it?

A, Not necessarily so.

Q. Doctor, wasn't that the only stated objective of

|this study, sir?

A. 'No, it wasn't,

Q. What other objective did you §£ate there, sir, in
‘'your document -~

A, We said =--

Q. Doctor =--

A:  You have read it correctly, sir,

Q. My question —-

A, You have read it correctly.

Q. I know that, Doctor. My question now is what other:
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objective is set out in this document other than-the

objective I read to you, sir?

A, If we are determining --

MR. CARR: Would you direct the witness to answer
my question?

A. I'm answering your question. You haven't allowed
me to,

THE COURT: Doctor, please answer the question
directly?

A, I am, sir., The objective stated there is to
determine the health status of individuals, and the group,
and to determine because these people were indeed exposed to
chlorinated phenols, but there could be other reasons for
having symptoms or other reasons for having abnormal
laboratory £findings.

Q. Nobody is quarreling with that, Doctor, We both

A agree 100 percent.

A, Then we agree.

Q. But, Doctor, my question to you, sir, is what

|objective did you have in this study other than to determine

their status of those who have been exposed to chlorinated
phenols and to identify those conditions which may be;related,
to that exposure, sir?

A, That plus whatever else I said, .
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Q. Whatever else did you say, Doctor?

A. I said what other -~ other stimuli, other
environments, other causes for clinical or laboratory
findings.

Q. Where did you say that, Doctor, that you want to
£ind out what other causes may be? .

A, We said health status.

Q. -Excuse me, Doctor, my question is where do you say
you want to £ind out whgther or not the health statﬁa has
been caused by something other than the exposure to the
chlorinated phenols?

A, Sir, when you do a study like that it's implied.

MR, CARR: Your Honor -~ Dr, Suskinﬁ, would you
point out to me where?

A. I said it's implied.

Q. What does that mean, that it'g not stated in there?

A. It*s not stated specifically:‘

Q. What does that mean that it's not stated in there?

A, Any self respecting scienti;t ;Ould would recognize

Q.\ Would you answer my question?

THE COURT: Doctor that was not responsive., Please.
answer the question that was asked you. .

A, It isn't spelled out there if that's what you want .
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Q. Doctor, the objective that's spelled out is you
want to determine whether or not these conditions that they
have were caused by exposure to the chlorinated phenolé?

A, Or something else,

Q. Well, that's all right, Doctor, 1I'll certainly go
with that,

A, That's all I'm-saying, sir.

Q. Now, Doctor, the questions that you asked and that
we have alreadx read once were asked for the purpose of
helping you identify those conditions that might be
attributed to exposure to chlorinated phenols, isn't that
correct, sir?

A, Or something else, sir.

Q. Or something else?

A, Good. Yes,

Q. All right, And you asked those questions with that
in mind, did you not, sir? -

A, Correct,

Q. And these are the only ques#ions that you've asked
on that page in this interviewer section, isn't that correct,
sir?

A, In the interviewer section.

Q. All right, Doctor. Now, Doctor, these questions

that you asked were for the purpose of determining clinical -~
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effects for exposure to the chlorinated phenols or from
something else, isn't that right, sir?

A, No.

Q. What other purpose would you have in asking these
questions, Doctor?

A, Were those =--

MR. CARR: Excuse me, let me fihish ny question,
What other purpose would you have in mind in asking those
questions if you did not want to determine what their current
health status may have been that was caused by the exposure
to the chlorinated phenols or something else?

A, Okay. It was important for us to find out if these
complaints as indicated on Page 1ll, which you are referring
to, were significant, if they were significant complaints, if
they were real., And it has nothing to do with lying or not
lying., It has. to do with the significance of those answers.

Q. Now, Doctof, would you answef-my question, please,
sir?

A, I have already.

Q. TWould yoﬁ read the question.

COURT REPORTER: "Now, Doctor, these questions that
you asked were for the purpose of determining clinical
effects for exposure to the chlorinated phenols or from

something else, isn't that right, sir?" ¢
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MR, HEINEMAN: Objection, just been answered,
Judge.

THE COURT: I ghink it has been. Objection
sustained.

Q. (by Mr. Carr) Are you saying the purpose to answer
these questions 1is to find out if they had significant health
problems?

A, One of the purposes, sure, -

Q. You asked the question, these nine‘questions in
order to f£ind out whether or not they had significant health
problems that may have been caused by chlorinated phenols,
isn't that correct, sir?

A, When you -~ I say the significance of these, not
significant problems, but the significance of these
problems. They are just a few, a few possible complaints, as
you can see, and I belleve that we =- again we depended upon
the physician to ask the rest, |

Q. Doctor, that isn't what I'm asking you about at
all. Would you read my question to him again,

COURT REPORTER: "You asked the guestion, these nine
questions in order to find out whether or not they had
significant health problems that may have been caused by
chlorinated phenols, isn't that correct?

. A, No. The answer is no.
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Q. Sir?

A, No.

Q. You just =-- why did you ask these questions then,
Doctor?

A, Because we wanted to know if there were -~ if they
were significantly related. |

Q. Yes, |

A, Significantly. First of all, if these were
significant issues.

Q. Yes, Significant complaiﬁts?

A, Right. And whether or not one could by looking at
groups of people relate these complaints, these complaints to
the exposure, or to some other factors that might be, might.
emerge.

Q. That's fine, Doctor, I have no quarrel with that,
Accept that 100 percent, That's the reason for asking these
questions, isn't it, sir?

A, But we didn't only ask them to find out if it was
chlorinated phenols, sir, )

MR. CARR: Your Honor, would you direct the witness
to answer my gquestion again?

A, I have,

THE COURT: Doctor, no, I don't think that was

responsive, Please read the question to him again,
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COURT REPORTER: “That's fine, Doctor, I,have'no
quarfel with that., Accept that 100 percent. That's the
reason for asking these gquestions, isn't it sir?”

A, Does that limit it to chlorinated phenol? 1I'm not
altogether sure what the previous statement that you made in
the question;

Q. It's the answer that you made that I'm referring
to, Doctor. Would you read his answer to him?

COURT REPORTER: " Right. And whether or not one
could@ by looking at groups of people relate these complaints,
these complaints to the exposure, or to some other factors
that might be, might emerge?

A, Right.

Q. And now, Doctor, these questions £all within, and
Doctor, there is no question but what these are questions
designed to determine whether or not there are clinical
effects from this exposure or from soméfﬁing else, isn't that
correct, sir? We have covered that, no problems with that,
sir. L

A, Yes, I believe so.

Q. All right, Now, Doctor, these questions fall into
categories dealing with headaches, and by these questions I
mean those on Page 11, sir, deal with headaches, and their

frequency, whether or not the§ have difficulty sleeping, v
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fatigue, poor appetite and neurobehavioral problems, correct,
sir?

A, By neurobehavioral I assume you are referring to
the =--

Q. The temper and the anger?

A, Lose your temper and the anger, yes.

Q. All right, Doctor, now, and these gentlemen all
answered these questions, did they not, sir?

A, I don't have the records before me, but they wefe
asked the questions and I assume that in those 115 who were
interviewed that they answered the interviewers gquestions.

Q. And you collected with all their answers are you
not, Doctor?

A. We have all the records,

Q. You have all the records that has all their
answers, don't you, sir?

A. Yes, I believe we do,.

Q. These were the sole questions asked on this page by
the interviewer that were set up purposelﬁ designed to, along
with the other questions, and the past history and the
doctor's examination, designed to get from them what their
current health problems might be, isn't that corréct, sir?

A, Yes,

Q. And this is =-- N
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A, Current complaints were,

Q. Yes, this is information that you felt was
important to get, did you not?

A, Otherwise we wouldn't ﬁave asked.

Q. That's right, that follows, doesn't it, sir?

A, Right,

Q. These were the most important questions that you
could design to ask, have your interviewer ask preparatory to
the physicians seeing him about their current health problems
that might be bothering these workers who have been exposed
to these chlorinated phenols, isn't that correct, sir?

A, This along with 9 and the physicians,

Q. Is that correct, sir?

A, Page 11, as I say, only constitutes a small number
of those questions.

Q. Doctor, but it's the only quegtions based upon the
current status in this interviewer secgion, is it not, sir?
Have we established that, sir? 1It's the only ones posed in
the present tense, do you have headaches}‘do you have trouble
sleeping; are you tired most of the time; do you need more
sleep than usualy do you have a good appetite; do you lose
your ﬁemper easily; do you feel angry often; those are the
only questions posed only in the present tense in this form?

A. No, sir., No, sir. i
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Q. Doctor, haven't we established that those are the
only ones?

A, No, sir, we have not established that, sir,

Q. You pointed out Page 9, sir?

A. Right, I did,

Q. That the interviewer was to ask abhout problems that
have been bothering them, correct, sir?

A, Right,

Q. All right, Now, boctor, did you utilize the
answers to these questions, sir, on Page ll, or on Page 9 in
analyzing whether or not what the health status of these
people were? Did you, sir?

A, I don't know 1f they are in our current énalyses.
I think what we concentrated on --

Q. Excuse me, Doctor, did you utilize these answers or
any part of these answers or the businegs on Page 9 in any
way in reporting on the health status éf these workers? Do
you have your report, your final repo;t submitted on
September 29th, 198 =-- Do you, Doctor? if you don't I'll
have the Clerk give you the copy.

A, That, sir, was not the final report, sir.

Q. There is another more f£inal report than that?

A, You have copies. We made available to you'copies.

Q. Excuse me, is there another report more final than*

78




10
11
12
13
14
15
16
17
i8
19
20
21
22
23

24

this?
A,
Q.
A,
Q.

than this
A,
Q.
A,

Q.

Well, it is not completely --

Doctor, my question is --

Completely assembled --

My question is, is there another report more f£inal
one?

Yes, sir,

Where is that report, sir?

You have coples of it, sir, I believe, and --

Are you talking about those documents that were

given to us when you started testifying?

A,

Qe

Well, before we testified, yeah, I am, sir.

Doctor, those are documents that you just brought

in to this court., You never submitted those to anybody

before you came to this court, did you, sir?

A.
Q.
A,

Q.

No, we submitted them to Monsanto, sir.
When was that, sir?
Shortly before we came here, sir,

Doctor, what you gave me -- what was given me was a

file of papers with some tables and other things in it, isn't

that what
A,
Q.

A,

you gave me, sir?
Very valuable stuff, sir, yes.
Isn't that what you gave me, sir?

Yes, we did. Not a pile of papers. That was a
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reporé.

Q. That is something that you gave Monsanto in
response apparently to some question they asked you for some
other kind of- report?

A. No, sir. We felt that the 19 -- whatever that
other report was, 1982, ‘

Q. 1980, Doctor.

A, Was really not the final report because we hadn't
-- by that time we had not analyzed all the data. We only
analyzed some of the data.

Q. This report in 1979, a study in 1979, and as late
as 1986, you had not analyzed all the data?

A, That's correct, sir, absolutely,

Q. Doctor, I suggest to you that your report, your
final report was made after we submitted your final report

into evidence in this case, in the fallﬁof 1985, and after

Plaintiff's Exhibit 1500 was made, which in fact analyzed

your final report, isn't that correct, sir?

A No, I would submit that youj—-.ﬁhat what you say is
completely erroneous, sir.

Q. Doctor, did your report come up in 1985? Did your
final final report come up in 19867 Did you submit it in -
1986, Doctor?

A, Yes, in 1986,
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Q. Was 1986 in point of time months after we prepared
Plaintiff's Exhibit 1507a?

A, Sir, I never saw that until this trilal started,

.Stiro

Q. This trial started two years ago.

A. Until I got -- sorry. Until I was asked to
testify,

Qe Well, Doctor, you were asked to testify several
months'ago, years ago, as a matter of fact.

A, - No, I was not, sir, 7That's not so.

Q. When were you asked to testify, Doctor?

A. Oh, some time in either November or December of
last year, sir.

Q. And, Doctor, that was after Plaintiff's Exhibit
1507a came into existence?

A I haven't seen that.

Q. I'm not asking whether or noE you've seen it or
not, Monsanto knew of its existence., Monsanto knew it.. You
were asked to testify after this exhiéits'was prepared, were
you not, sir?

A, I don't know, I can't answer that,

Q. This exhibit bears thé date of July 31st, 1985, you.
would have been asked after that date, wouldn't ybu, sir?

a, No, we were ~-~ you mean asked to testify? ¥
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QJ After this point in time, after July 3lst, 1985,

you were asked by Monsanto to testify in this case, is that

correct, sir?

A, I believe 80, yeah,

THE COURT: Mr, Carr, is this a good point to break

.for lunch?

MR. CARR: Yes, Your Honor.

THE COURTs We will recess for lunch at this time.
We will start again at 1:15., Admonishments that I've given
you earlier will apply during this break. Court is in lunch
recess,
(Following a recess for the lunch hour, these proceedings
were had in open court,)

Q. (by Mr. Carr) Dr. Suskind, this morning we were

discussing the report, Plaintiff's Exhibit 1500 entitled, A

Study of Health Workexg Involived in the Production of
2gntaghl9z9nhgn9l_and_Qnhg;_shlgzingggg;éhgngla; you recall .
that, sir?

A, Yes, 1 do, sir,

Q. And you have in the past called this your final
report, have you not?

A, No, sir, I have not.

Q. You have not?

A, No.
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T e . —— .

Q. You didn't tell Dr, Roush that it was your £final
report?

A, No, not specifically, sir, no,

Q. Dr. Roush testified in this court on the 25th of
July, 1985 on Page 47, counsel, “Question: Dr. Roush =--="

MR, HEINEMAN: Can you wait just a second until we
find it?

MR, CARR: Certainly.

MR, NASSIF: What page, Mr. Carr?

MR, CARR:' 47, Line 10,

Q. "Dr. Roush, when you testified here before the
break and before your visit with Suskind, you called this
Krummrich study the final report, did you not, sir?" And his
answer was, "I called it a final report after Dr, Suskind
said to call it the final report."”™ And then on Page 48,
"OQuestion: And at that time before you had those other
things take place, you considered it tﬁe final report, 4id
you not, sir? Answer: I called it the final report.
Question: Well, you called it what yéu édnsidered it to be,
did you not, sir? Answer: At Dr. Suskind's request."

Now, Dr. Suskind, was Dr, Roush telling the truth when he
said that you told him to call it the final report?

A, Nb, I don't think he was completely accurate, sir,

Q. My question is was he telling the truth? ¢
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A, I say I don't think he's completely accurate,

Q. Doctor, there is no -- you can't misinterpret
this. He says, "I called it a final report after Dr, Suskind
said to call it the final report,™ Now, he testified under
oath in this case that you told him to call it the final
report. Was he telling the truth, sir?

A, Not accurately, sir.

Q. He wasn't telling the truth accurately?

A, Well, there is an explanation for --

Q. Was he telling the truth, Doctor? Did you tell him
to call it the final report?

A. No, I did not.

Q. All right. And Dr, Roush either misconceived what
you said, or he lied, one of the two?

A, No, there is a third explanation, sir.

Q. Doctor, is there something otbér than he
misconceived what you said or that he - because he saild that
you said to call it a final report, Now Something you said
to him gave him the impression that hé-wéé to call it the
final report according to you, and that's what he said. Now,
either he made that up, or you told him something that he
ihterpreted to mean called this the final report, isn't that
correct, sir? Aren't those the only two alternatives we

have, sir? ' i . ¥
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A, He and I discussed it and I told him something.

Q. My question is, sir, aren't those the only two
alternatives we have, elther he miaintetpreted what you said
to him, or he's not telling the truth?

A, No, that's not so, sir.

Q. What other alternative do we have, Doctor?

A, May I -explain?

Q. I'm asking you what other alternative do we have?

A. The other alternative is the fact that there was an
$8500 debt for this study which the -- which the University
of Cincinnatl carried, and that $8500 debt could not be paid
until a £inal report was submitted. So,'since I was retiring
from my directorship, I felt that it would be inappropriate
for me to leave a debt, so I called Dr. Roush, and my
business office did as well, and we asked him that to have
the business office of tﬂe company submit the balance and he
said, well, we =-- since this was for a.final report I have to
say something which will allow the company to pay the
balance, and I said you d0'wha£ever yéu want to do so we can

get paid. If you want to call it the final report, call it

ithe final report, but it really wasn't the final report,

because the final report or segments of the final report are
in your hands, sir.

Q. Doctor, then what you told him was that if you want’
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to call it the final report, call it the final report?

A,

Q.

That's what I said, sir,

Then you in fact did tell him to call it the final

report, didn't you, sir?

A,

Q.

only for --

I don't care about only, you in fact did tell him

for the purpose of getting this money from Monsanto, which

A,

Q.

|you are not entitled to --

Yes, we were,

Until you get a final report, isn't that correct,

sir? Your group was not entitled to payment until Monsanto

got the final report?

A,
Q.
A.
Qe
A.
Q.
A
Q.
A,
Q.
submitted

A,

That was in the original agreement, however -
Isn't that correct?

Let me finish, Mr. Carr.

No, I want you to answer the question,

I am answering your question;‘sir.

Isn't that correct, gir?

I don’t know what you mean Qy is that correct, sir,
That =--

And please don't interrupt my answers.

That you are not entitled to be paid until you -
to Monsanto the final report?

No, that is not so,

8
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Q. All right. Was that what the documents. required of
you, Dr., Suskind?

A, That is what the original -~- that is what the
original contract read, sir.

Q. Was there any other modified contract, sir?

A. We =-

Q. Was there a modified contract, sir?

A, There was a verbal agreement by Dr. Roush and
myself that we should get paid before I retire, sir,

Q. Did you have the authority of the University of
Cincinnati to modify this contract?

A, Sure, it was an agreement between the-department.

Q. Then why did you have to call it a final report,
Doctor, if you had an agreement to modify it? Why didn't you
just say we are modifying the agreement and we are entitled
to be paid on this preliminary report? Why did you go
through the charade of calling something that's not a final
report a final report if you had the power to modify the
contract? ‘

A. If you'll let me answer it, I will, sir, but don't
interrupt me, please.

Q. Dr. Suskind, do you really believe that you are
entitled to tell me that?

A, I do indeed.,
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Q. Do you really? -

A, Because you've been intefrupting me continuously.

Q. = Doctor, do you understand what vae been
interrupting you the Court has allowed it and the Court has
sald it's proper because you've been answering ~- you have
not been obgying the orders of Court? Do you'understand
that? Do you understand that, Doctor?

A, Would you allow me to answer the question?

Q. Do you understand what I just said?

A, I do understand.

Q. Do you understand that I'm allowed to interrupt you

according to the orders of this Court and other Courts and
the rules of this trial, that I'm allowed to interrupt you
when you are not answering the guestions that I posed? Do
you understand that?
MR, HEINEMAN: Objection.
A, Even if it's 1m§olite?
Q. We have ‘got nothing to do with belng polite,
MR. HEINEMAN: Objection, L
THE COURT: Mr. Carr, can you approach the bench,
please?
(The foilowing Side Bar conQersation was had outside the
hearing of the jury.)

MR. HEINEMAN: This 1is outrageous, You won't let
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me say anything in front of this jury and you let him carry
on in the most outrageous way.

THE COURT: There is nothing outrageous about it,
What he says is absolutely correct,

MR, HEINEMAn; I have =-

THE COURT: Just calm down, first of all, number
one, Number two, what he said was absolutely correct and
absolutely accurate., He has been allowed to interrupt this
witness when I'ye determined that it's been a non-responsive
answer., Those times when I haqe-determined that it was part
of a responsive answer, I have allowed the witness to
continue his answer, I've done that with other witnesses as
well as with this one. I have explained it in front of the
jury to this witness before, and both the statement that Mr,
Carrlmade and the question that he asked of him were proper.

MR, HEINEMAN: Your Honor, it'is not his province
to instruct this witness about the Coufﬁ's rules, or the
Court's rulings., He is not permitted to do it, under
Illinois law he is not permitted to dé.tﬁét.

THE COURT: Now we are rehashing objections. I can
use the services of both of you gentlemen as Officers of the
Court to enforce this Court's rules. I have used yours in
explaining to witnesses the rules they are to adhere to in

their testimony. I have used Mr. Carr's, allowed him to make
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these statements in furtherance of enforcement of the rules
of this Court as to how witnesses aré to testify. And I will
continue to use the services of both of you Officers of the
Court as I see fit, and in the exercise of my discretion, and
to see that the rules that govern this trial are obeyed by
all witnesses and all parties involved in the trial. You can

object to it however much you want, that happens to be

’something that I am allowed to do and is something that in

the fulfillment of the obligations of my office I should be
doing if it's needed to be done to make sure that the rules
that I was sworn to obey are in fact enforced. Your
objection is overruled.

MR, HEINEMAN: Your Honor, do you conceive it to
truly be fair to not permit me to say anyth;hg in front of
the jury, when I disagree with this outrageous behavior that
Mr. Carr ==

THE COURT: Since Mr, Carr hﬁé made objections up
here also it is evenhanded and fair treatment of both of
you. There were too many problems whén Sdth of you fought
out these motions in front of the jury =~ objections rather,
in front of the jury. You are both restrained from doing
that and are forced to f£ight out the obﬂections up here at
the bench. It applies to both of you. It is fair and

evenhanded treatment, The trial is run better as far as v
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those objections are concerned, since I have applied this
rule, I am therefore going to continue to applj it, and I
think that it's someihing that I .intend to use in some other
cases in the £uture.- Since it's applied to all parties in
the case, there is no question that it's fair. Your
objection is overruled,

MR, CARR: I'd like to also point out for the

| record, Mr. Heineman, if I may respond to one of his

comments, when we are in front of the witness who consistent

{== had consistently deiiberately flaunted the orders of this

Court and makes outrageous statements as he makes and has
just made, when he does not obey the orders of the Court, and
he makes no pretense to obey the order of the Court,
deliberately openly flaunting the orders of the Court, the
only possible way that I can control this witness, anybody
can control this witness is to not allow him to make these
long, rahbling, non-responsive answers; Otherwise, if I were
not allowed to interrupt him, he woulq ggt before this jury
every conceivable improper response, ;vefj bit of improper
evidence that could possibly be, It would be different if
this witness were controlable, but this Court cannot control
the witness., The only way =-- the only way that I can operate-

with this kind of witness is to in fact interrupt him when

he's making these non-responsive answers, because the only ~*
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alternative the court has is to put the witness in jail and
force him fo answer in jail these questions in an appropriate
fashion, and the only possible way that I can protect the
record in this case and prevent this witness from going way
beyond Ehe question and making these outrageous charges,
charges me with manipulating the evidence, charging, say
don't interrupt me, he is not in control -- well, he is,
because the only way we can operate to finish this witness --
the Court obviously is not going to put him in jail, although
he should be. The only way I can operate is that I do
interrupt this kind of Satbaric behavior.

MR, HEINEMAN: Well, Mr, Carr, what you confuse and
what I'm objecting to is the way you select to do it. First'
of all, instead of following this Court's order and if you
have an objection to what this man is doing, then object and
come up to the bench and make your objegtion to this Judge
and let the Judge instruct him, but no; you stand out here
and you make a speech in front of the jury with respeét to
what you'éhink his behavior is, and tée ééurt is permitting
that, and that's what I'm objecting to. If.he wants to
interrupt this witness' testimony, then he c¢can say objection
and come up to the bench, That's what you make me éo.

MR, CARR: Counsel, thatfs impossible, The witness

gets it out even beyond me talking, he goes on and on. Once-~
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he makes the charge, it's too late, I can't object. —-

| THE COURT: I've gllowéd both of you to interrupt
non-responsive answers, I will continue to allow both of you
to interrupt non-responsive answers, And it does not require
the form of objection you are talking about from either of
you, And if I disagree with your opinions as to whether it's
non-responsive, I will let the witness proceed. Your
objection is overruled.- Let;s proceed.,
(The following proceedings'were had in open court.)

Q. Dr. Suskind -~

A, Yes, sir.,

0. It is a fact, is it not, sir, that if you had the
power to modify this agreement, you need not have gone
through the charade of calling it a final report, isn't that
correct, sir?

A, No, sir,

Q. Doctor, isn't it a fact that Qou called it a final
report because that's the only way Monganto would pay you?

A.' I didn't call it a final repott[ sir.

Q. Doctor, isn't it a fact thét it was called a final
report by agreement between you and Dr, Roush because that
was the oﬁly way Monsanto would pay you?

A, No, sir. No, sir.

Q. Doctor, then why did you call it a £inal report? °
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A, I said already jugt a minute ago that I.did not
call it a final report, You did.

Q. No, Doctor., Dr,., Roush «—

A, Dr. Roush,

Q. I did not, Roush did.

A, Dr, Roush interpreted it as a final report.

Qe Doctor, why was it called a final report except to
get payment from Monsanto?

A. Dr. Roush had to do what he felt was necessary in
order for the University to get paid, and we didn't -~ we
were not concerned whether or not whether he called it the
initial report or the post final report or the f£inal report,
It wasn't of any concern. But we did have a report to submit
and the report you aiready have, that is =--

Q. Doctor, my question is --

A. That's part of the final report.

Q. Why did you and Dr. Roush cali it a final report
except to get paid?.

A, Sir, I didn't call it a finél réport. It wasn't my
idea.

Q. Why was it called a final report except for the

purpose of getting paid, getting money out of Monsanto?

A, If that's what Dr. Roush wanted to do, that was his

business, sir, not mine, *
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that

that

NO.

ago?

Q. Now you say it was Dr. Roush wanted to do it?

A. Well, Dr. Roush felt that that was the way he could

Qe Excuse me. You say Dr. Roush wanted to do it, is
correct?

A, I said to Dr. Roush ==

Q. Excuse me., You say Dr. Roush wanted to do it, is
correct, sir?

A, I don't know if he wanted to do it, sir.

Q. Excuse me, Doctor., Didn't you just say Dr. Roush

|wanted to do it?

A, I don't know. I can't answer that question yes or
Q. You don't know that you just said that a moment

A, I said -~

Qe Excuse me, Doctor, Do you not know that you just

said a moment ago that Dr. Roush wanted to call it a final

report? Didn't you say that?

paid,

A. Dr. Roush wanted to call it a final report to get

Q. Dr. Roush wasn't going to get paid, Dr., Suskind,

you were the one, University of Cincinnati?

A, Sorry, in order for us to get paid. I apologize °
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for that gross error.

Q. Now, Doctor, it was called a f£inal report in order
for the University of Cincinnati to get paid, is that
correct?

A, Dr. Roush d4id that, sir, yes.

Q. Excuse me. It was called a final report for that?

A, I sald Dr, Roush did that.

Q. Would you answer my question?

A, I have answered it.

THE COURT: Doctor, you have not. It was not
responsive. Listen to the question again and answer the
question that's asked of you, sir.

MR, HEINEMAN: Your Honor, may counsel approach the
bench?

THE COURT: Yes, you may.

(The following Side Bar conversation wag had outside the
hearing of the jury.) |

MR. HEINEMAN: Your Honor, I object to the Court
interjecting himself into that exchanée Qhen there has been
no objection or no request by counsel for the Court's
assistance,

MR, CARR: I welcome the Court's assistance. I beg-
the Court to enter in a similar way in the future,

MR, HEINEMAN: I want the record to show I object
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to it.

THE COURT: You may object all you want, If I feel
my order is being evaded or the rules are not being followed,
I do not have to wait for either of you gentiemen to ask me
to intervene, in order to intervene on something like that.
Your objection is noted for the record and is overruled.

(The following proceedings were had in open court,)

Q. {by Mr. Carr) Doctor, would you answer the last
question?

A, It was called a final report, sir, yes,

Q. In order that University of Cincinnati would get
paid, isn't that correct, sir?

A, I assume that was the purpose of it, yes.

Q. Yes, Doctor. Because the University of Cincinnati
could not get paid and would not get paid by Monsanto unless
it was called a final report, isn't tha; correct?

A, I didn't know that, sir. “

Q. Doctor, didn't you just get.th;ough explaining that
to us in your conversation with Dr. Réusﬁ‘-—

A, That's ﬁhat Dr. Roush said,

Q. Then you did know it?

A. Dr. Roush said that to me,

Q. Then you did know that, didn't you?

A, Yes, sir. . ¥
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Q. Yes, Doctor -- would you hand the witness Monsanto
Exhibit 917.

THE CLERK: I don't have it. It hasn't been
admitted so I don'’t have it.

Q. (by Mr, Carr) Doctor, I hand you what's been
marked Monsanto Exhibit 917, which is a memo from a Robert J.
Murphy, Superintendent of Health and Safety. Do you see
that, sir. You see it, sir? .

A, Yes, I do, sir,

Q. It contains a sentence, does it not, sir, "Attached
is a preliminary draft report from Dr. Raymond R, Suskind,.”
Goes on, gives the title, report is dated November 29, 1980,
then it goes on to say, "Dr. Suskind i1s now calling this
preliminary report his final report and it has been accepted
for payment as such by Monsanto's DMEH," does it say that,
sir?

A, That's what this says, yes,

Q. And it says that you are callipg this your final
report, aren't you, sir? Doesn't it,jsif?

A, This is wrong, sir.

Q. My question 1s, it says that you are calling it the
final report, doesn't it?

A, I have no responsibility for this._

MR, HEINEMAN: Just a moment, Doctor. Please, may °
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counsel approach the bench?

THE COURT: Yes, you may.,
{(The following Side Bar conversation was had outside the
hearing of the jury.)

MR. HEINEMAN: Do I understand this is admitted or
it's not admitted?

“THE COURT: I don't have the notebooks on that.

MR, CARR: I don't know whether it is or not, She
doesn't have it admitted but Dr, Roush identified it and
referred to it in his testimony. It was used by counsel at
that time. 1I'll certainly offer it at this time,

MR, HEINEMAN: But that isn't what I have as 917,
917 is a lot more than just one page.,

THE COURT: But what the witness has is the full |
917. I'm just using this portion for my purposes, Counsel,

THE COURT: You are referring Fo the cover letter,
right?

MR. CARR: Uh-huh.

THE COURT: Are you offeriné-it'pow?

MR. HEINEMAN: It's a Defendant's exhibit, I'll
offer it,

THE COURT: PFine. You don't have any objection, I
take it?

MR. CARR: Your Honor, they haven't offered it and *
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I will offer it.
MR. HEINEMAN: Well, I'm offering it now,
THE COURT: I don't care who offers it, it's
admitted,
(The following proceedings were had in open court,)

Q. (by Mr. Carr) Doctor, this memo by Mr. Murphy
states, does it not, that you are now calling it a final
report? -

A, That's what this memo states,

Q. And Dr. Roush has also testified that it's called a
final report at Dr, Suskind's request, you know that as well,
don't you, sir?

A, If that's what he said, he'’s wrong, sir.

Q. Doctor, my question is you know that's what he
said, don't you, sir?

A, That's what you have already told me, sir.

Q. So this memo says that? 5

A, We are repeating ourselves,

Q. So this memo says to call ié a final report? Dr.
Roush says you say to call it a final report, and the only
way you can get paid by Monsanto is to call it a final
report; and so it was called a final report, is that correct, -
sir?

A. No, sir, that's not correct, sir, ¥
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Q.
A,

What's wrong with that, sir?

If you'll turn to the next page of this, you'll see

a letter from me to Dr., Roush that, "Enclosed is a

preliminary report.”

Q.
A,

Qe

Dated when, Doctor?
It's dated September 30th, 1980,

Yes. When is the memo =~ what's the date of the

memo where it said --

A,
Q.
A,

Q.

June l4th, 1985, sir.
I'd like to finish my question, sir.
Sorry.

The memo in which it refers to the preliminary

report in the first sentence and where it says that you said

to call that preliminary report a final report, what is the

date of that memo, sir?

A,
Q.
A,

Q.

That is June 14, 1985,
Some five years later?
Almost,

Yes. And, Doctor, you have then submitted a final

report instead of this one, is that correct, sir?

A,
Q.
report?

A,

We have submitted sections of a final report, sir.

I thought you said this morning it was your f£inal

No, I said == I did not, sir., I said it was
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sections of the final report which still have to be
completely assembled.

Q. Doctor, didn't you describe in your testiﬁony with
Mr. Heineman on direct testimony, sir, regarding this rep;rt,
sir, Monsanto 17112 Doctor ~-- could you give 1711 to the
witness? ‘

A, Yes, sir, I have it, sir,

Q. And, Doctor, did you submit that, sir, as a report?

A, We submitted this as a summary statement.

Q. As a summary statement?

A, A summary statement of a final report which was
still to be assembléd, but we submitted =-- we submitted the
data which is summarized in this Exhibit 1711, sir.

Q. And, Doctor, this summary was actually not even
prepared by you, was it, sir?

A, Oh, yes, it was.

Q. Sir?

A, Yes, it was, Well, it was prepared by my staff,

Q. It was prepared by your bioétaﬁistician, wasn't it,
gir?

A, It was prepared by =-

Q. My questibn is, it was actually prepared by your
biostatistician, wasn't it, sir?

A, It was prepared by two people, sir. ¥
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Q. Doctor, do you recall testifying here when Mr.
Heineman was asking you questions referable to Exhibit 1711,
starts at Page 70 and goes through Page 72, he's asking you
when was this analysis, this 1711, prepared. You say, "I
can't really give you an exact date, but I think that an
approximation would be about one month ago, it could have
been before, It was actually prepared by our
biostatistician,”™ wasn't that your answer at that time, sir?

A. That's correct, sir.

Q. And that's the truth then, sir?

A, Absolutely.

Q. Then it was prepared by your biostatistician,
wasn't it, sir, and not by you?

A, Mr., Carr, I ==

Q. Isn't that correct?

A, I don't analyze the data, sir.

Q. Was it prepared by your biosﬁatistician and not by
you?

A, Most of the report was prepéred'by -

Q. Wasn't 1711 prepared by your biostatistician and
not by you?

A, With my help, but essentially her.

Qe Excuse me, Wasn't it prepared by the

biostatistician and not by you, Doctor?
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A, No, sir. .

Q. Didn't you tell us on direct examination that it
was prepared by your biostatistician?

A, It was piepared by -~ the analysis was done by ﬁhe
biostatistician,

Q. That's what we are asking about, Doctor.

A, These -- let me finish.

Q. That's what I'm asking about, 1711,

A, That'!s what I'm talking about and please let me
finish. When these things are submitted by a
biostatistician, they are submitted to the principal
investigator, which happens to be me, and I reviewed her
findings, and we looked at it and then determined whether or
not this was a proper and adequate And complete summary, 8o
that if you say preparation, the initial analysis 1is done by
the biostatistician, absolutely, but the final summary is
done by the biostatistician and myself, and the other people
involved in the analysis of this study, and there were others
as well. -

Q. Doctor, my question to you, though, is didn't you
tell us, sir, that it was actually prepared by your
biostatistician? '

A, I did, sir.

Q. Doctor, a few moments ago you told us that it was °
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prepared by you and another, didn't you, s8ir?

A, I said it was prepared initially--

Q. You didn't say that, Doctor.

A, It was initlally prepared by the biostatistician,
yes, sir, and then the final draft is a draft which is
reviewed and edited by myself and others involved in the
study.

Q. Doctor, you were referring to =-- in your testimony
to Mr. Heineman, you were referring to this Monsanto Exhibit
1711, Would you pass those copies to the jury, please, Were
you not, Doctoré

A, I sure was.,

Q. Referring to 1711 when you said, "It was prepared
by our biostatistician?”

A, The basic material was prepared by her, sir,

Q. No, Doctor, that isn't what we were talking about,

A, Ch, come on, for crying out lgud.

Q. Mr, Heineman asked you the question with regard to
1711, your response was, "It was prepéred'about a month ago,
It was actually prepared by our biostatistician." Wasn't
that what you said?

A. That's an accurate statement, sir, yes,

Q. Doctor, the record would show that we received a

copy of it at 4 p.m, on the 12th of February, 1986, and v
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Doctor, that was two days after you started testifying,

wasn't it, sir? You started on the 10th of February?

A,
sir,

Q.

If that's accurate, it is two days after I started,

And, Doctor, would you look -- would you mark

this? Doctor, Exhibit 1808 is the remainder of the material

that was given to us on the 1l2th of February, 1986, you

recognize

A,

that as the data that you say was being assembled?

Sir, this is not the remainder. This is the bulk

of the report, sir, not remainder, This is a summary. And

this is the bulk of the report, and you also have another

segment of this which you took off my desk here at the

beginning
Q.
A,
Q.

one?
A,

happen to
Q.
A,

Qe

of this trial.
What is that, sir?
Which describes what's in here.

Your own notes, Doctor, that you submitted to no

They are not my notes, they are a summary -- they
be a description of what is, in those tables,

Did you submit that to Monsanto?

I don't know. I believe I did,

Doctor, what it was that you supplied to me under

the Court's rules was a copy of some of your notes analyzing

the data,

and was in no way anything submitted to Monsanto or®
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in no way submitted in the nature of a final report, isn't
that correct, sir?

A, No, I believe I'm talking about this, sir, Now is
this part ~- is this what you havé? That's what I'm
referring to, sir.

Qe ‘ In addition to the other documentation, Doctor?

A, I don't know whether this is what you have there or
not. I have no idea, But I didn't =~ I haven't gone through
that exhibit that you showed me, except cursory.

Q. Doctor =-

A, But you have this, I'm sure you do.

Qe Doctor, if you would look to your written reports
on your preliminary draft which has been called a final
report, is there any mention made in that report or in any of
the reports as to the health status of these workers.

Q. Including this summary analysis, Doctor?

A, I believe that the data itsel% -

Q. Excuse me, Doctor, the data is there. My question

is, sir, is there any reference in your pieliminary draft, in

your final report, or any other document, as to the health of

these workers, sir?
A, Sure, there is.
Q. Would you direct me to it, please? In which

document is it?
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A, Well, I believe that =-- If you are going
chronologically, I believe that on Page 6.

Q. Which’document?

A, This is the initial one, September 9, 1980,

Q. On Page 67

A, Right, starting with result.

Q. Yes,

A. The significant clinical observations,

Q.  Excuse mé, on Page 6, 8ir?

A. And 7.

Q. Yes, Where does it say anything about the health
of these workers other than the fact they got chloracne?

A, Well, I believe if you'll go further you'’ll see =--

Q. Doctor, I haven't found anything yet where it says

anything about their health other than the fact they got

chloracne, some of them.

A, Well, I believe that the cliﬁical laboratory
findings are discussed and printed in.Taples 15 through 22
and -- j o

Q. Doctor -- '

A, Let me finish, sir, There is a discussion of the
laboratory findings, and there is a discussion of the =-- A

Q. Where is the discussion of the laboratory findings,

Doctor? Let's do this one at a time if you would. v
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A. All right, on Page 8.

Q. Page 8 is laboratory findings?

A. 8 and 9.

Q. Where does it discuss it, Doctor?

A, In the analysis of laboratory data possible
correlations between history of chloracne and residual
chloracne and levels of test results were examined,

Q. Yes, Doctor, what you are doing and what this
report does is compare people with chloracne lab results with
people who have not got chloracne. Doctor, my gquestion to
you, sir, is to exclude reference to chloracne. There is no
question about it, the study talks about chloracne. Every
table in there dis;usses chlora;ne.

A, Sure,

Q. My question, sir, is where is there any mention of
the health status of these workers other than their
chloracne? ‘

A, There is in this report, si;.

Q. That's what I'm asking you,jsir} refer me to the
page, sir.

A, Page 9,

Q. Page 97 Where does it talk about the health, other-
than comparing chloracne persons, HDL, with people who don't

have chloracne, VLDL, with people in the plant without ¥
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case is going on for a length of tiwme, that it should be
mistrialed. I haven't heard counsel give any argument thaé
the case is in a posture that the jury can't understand thé
issues. The jury understands the issues guite clearly, an@

b

perhaps that's the reason counsel wants the mistrial. Thei

jury does know what's at stake. It does know the issues
here, and counsel suggests that jurors might not be able to
recall the name of the plaintiff. I don't remember whether
Jim recalls or not, but in law school I took two months after
one summer in order to work in order to make a few dolilars|to

continue on with law school. This is at the end of my fourtth

semester in law school, came back t¢o law school, and startgd
the semester the next -— the fall semester after the sunner
of work and couldn't recall the name of friencs that I had

sat down next to and for two years had been working with.

Couldn't recall the names I sat right next to them and draqk
beer with them and everything else., So simply because a ;
juror might not be able to call the nane of a plaintiff, l
isn't an excuse for mistrial, because I'li coniess that I

i
{
|
nave a similar problem. But at the conclusion of this cas%,
o . |
tne jury will have the charts that have gone into the |
|
|

evidence in this case, without objection by counsel., Each
t

chart has a picture of a plaintiff on it, it nas their ;

vroblems and counsel cross examined, or Judge Craven wasn't

32
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here, he woﬁldn't be aware of that, has cross examined the
witnesses as to the symptoms and findings and laboratory
results on those charts, and the jury has taken notes with
reierence to that cross examination, and they will be able to
call back the evidence.

Now, counsel says something or another about the
length of the case and titled in with some test case which
somenow or another escaped me. Your Honor, Monsanto said
when the case was complex and had third party complaints and
cross claims involved said it would take a year. I said that
it would take sixzx months, and finally I compromised and said
it will probably éake not more than nine months, so Monsanto
said it's going to take a year. I said it's going to take
nine months on a consolidated basis. We were both wrong and
enormously wrong., Neither of us, maybe perhaps Honsanto knew
nore than I knew about the length of the case because they
now the tactic that they were going to use to defend this
case. And they knew the evidence that they had hidden and
had not produced until nearly, well, they.hadn't produced the
significant evidence on punitive damages until after the case
had been going on for a year, and ilonsanto knew that. They
Xnew more tnan I know.

Your Honor, we have analyzed for the Court and I've

~

heard no quarrel from counsel with that analysis, that




10

11

12

13

14

15

16

17

18

20

21

22

23

fifteen months, 60 percent of the time that's transpired thus
far has been spent on issues on evidence that would be
introduced were there one plaintiff or a thousand
plaintiffs. That is the evidence dealing with the toxicity
of dioxin, its effect upon human beings. The actual
occurrence itself, and the punitive damage aspect of the
case, that would be -- Your Honor, can you fathom a case for
one plaintiff lasting fifteen months and Xnowing that you've
got 65 more or 22 other cases sitting? As I pointed out, it
would take 27 years for this Court to dispose of that case.
Now, all of the evidence that came in during those
fifteen months was proper, was important, and should be in
evidence in order to prove the case., It had to be in
evidence in order to prove the case. Very rarely did counsel
make objections that something was not relevant to tne
issues. When they did make it, it was clearly demonstrated
how it was relevant to the issues, Their own defense, Your
lionor, has gone on now, what, ten monghs, or eight months,
whatever, since August or, yeah, seven moﬂths, since that
time, and I don't know how close we are to finishing their
case. So, length of case is not a reason not to consolidate,
because if other aspects of it, fifteen months and yet go} 21
more cases to dispose of? Impossinle for this Court or

anybody else to handle it, and I don't know of a rule of law
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that says a case, simply because it is long, cannot be
tried. Because actually that's what counsel is saying, a
case that's going to last fifteen months should not be
tried, That's what they are saying. And they are saying
that a jury can't understand a case that's going to last
fifteen months, leading to the logical conclusion then no
case is going to last more than four weeks should be tried or
more than four months should be tried or be heard. Then we
have got no remedy for cases where people are injured as
massively as this group of people have been injured in this
case; or as an individual would be under the punitive damage
aspect. So that's saying, okay, we are not going to try
these cases. That's all the argument I've heard from
counsel, simply the length of the case, but this case, even
if we accepted a four-month rule to try the individual cases,
an unconsolidated case, they said, and we all said would last
four months, Your Honor, that's 88 months right there, if
this Court had not consolidated. If we dispose of these
cases in 36 months, if this case snould lést three years,
this Court has saved, by consolidation, has saved us 50
months of trial time by consolidating the case,

ilow, counsel alluded to the test case. Now, Your
Honor, wnat we said in February was that a test case, unless

it's doing to be binding on somebody, is useless. It's
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worthless., Would Honsanto pay us for the other 22 cases if
we won the first one? WNo. As they obviously haven't offered
a dime to settle this case, do you think they would offer a
dime to settle the others? No. They would say we will fight
them all, and that's been their tactic. So this Court has
saved us, if we last three years, this Court has saved 50
months of time. DMonsanto, as the Court asked fHonsanto, wiil
you be bound by the results of this test case, and that
guestion was answered negatively by Monsanto as they had the
right to do it, but when they answered it that way, this
Court had no option. If it wanted this county to continue in
existence, no option but to consolidate the cases. BEven if
they were to last four months rather than fifteen months for
COommon ;ssues as the evidence has come out, we are confronted
with the trials that would last either six years on an
unconsolidated basis -- if it were four months in trial -- or
27 years if it's a fifteen month trial. I submit, Your
Bonor, tnis Court had no choice and an Appellate Court
reviewing this case will find there is no.choice when
confronted with this. Or the only other thing the Court can
do is say no, these plaintiffs cannot band together. lict
even alluded to that, because that's gone into in our briel,
is the cost. There is no conceivable way that one of this

group of 22 people, one could come inteo this courtroom and




fight this monster lionsanto the way it's been going here. Eo
conceivable way. So if you don't allow these people to band
together to pool their resources for this kind of battle,
tnen we have given up the day, the corporate giant, those
that have the resources and the will to fight this kind of
battle, would have prevailed.

Your Honor, it would have been easy for me -- I
don't need this case. I've done the things in nmy life that I
consider I'm proud of and successful. I don't need this case
to add to a stock of victories. But the fact that Honsanto
believes that they can run over this Court, the fact that
they apply to the Appellate Court or the Supreme Court when
they know it's improper so to do, in order to try to
intimidate tnis Court, in order to try to pervert the ends of
justice, and I say I'll go to the end of my life, if
necessary, in order to thwart Honsanto's obvious tactic of
victory, to achieve citory in this particuliar way, and I
think the Court should deny the HMotion for Mistrial.

THE COURT: Do you have any sho?t reply?

iR, HMASSIF: Your Honor, I'm going to reply ané I
can tell right now that it's not going to be short, and I
know Your Honcor nas to leave at six o'clock,

THE COURT: I do.

IR, MASSIF: So might we carry this over until
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temorrow morning?

THE COURT: Why don't you start and I'll give you a
few miﬁutes. I'll tell you when to stop.

MR, NASSIF: Your Honor, I would just like to ask a
question of the Court, because Mr. Carr has said something
that is very surprising to me, and I, quite frankly, don't
know now he knows this. I sat in with the Court in all the
conversations having to do with Hrs. Meltoﬁ and I never
recall either Hrs. iilelton or the Court telling us that Mrs.
lielton was informed that the trial might proceed without her,
and that che made it clear to the Court that she didn't want
that to happen, which is what Hr, Carr said that she said, I
don't recall that in any conversations. I would ask the
Court if to somehow let me know if I'm wrong in my
recollection, because I'd like to gc back through the
transcripts of our discussions regarding lrs., Melton and find
where the Court reported that to us, because I don't, quite
frankly, have any idea how tir, Carr knew about that, because
I don't recall. in any of the conversationé that I
participated in -~

MR. CARR: Let me interrupt on that point. light
have been Iliarlene told me that or might have been the Judge
in the hallway said tnat Harlene said that. I'm not

confident that it was the Court that told me that.
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MR, NASSIF: If that's the way HMr. Carr found out
about that information, Your Honor, I think we have some
serious —-- we have some serious pbusiness to take care of
outside of these two motions about whether or not HMr, Carr is
finding out what in fact the jury's feeling are either
regarding their partiéipation in this case from people
outside of Your Honor, which I don't think is proper, Your
Honor, at all,

MR, CARR: May have been from the Court, I'm not
saying it was Marlene., I'm telling you that --

MR, NASSIF: 1I'm saying if it came from the Court,
I never heard it from the Court, I sat in on all the
conversations relating te it. It would have certainly been
gsomething that I would have recalled, and I den't recall it
right now. But we would like -- my client would like an
explanation of that situation, Your Honor, if we could, if it
would please the Court.

Secondly, the jury may indeed recognize that this
is a monumental case, as HMr. Car; sugéestéd, because he's -
been telling them in everything he said to the newspaper that
this is his dying swan case, that he wants to make history.
If he can leave something behind in his -- in his poor littie

£
old way, guoting the times magazine articﬁe tnat #ér. Carr

guoted, that this is his goal in life, his last gasp, so to

L
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speak.

MR. CARR: I hope not,.

MR. NASSIF: I think the very fact that he suggests
this jury knows this is a monumental case is an issue that
has to be considered when the Court is considering whether or
not we are going to voir dire these individuals or not,
because I think MF' Carr has done everything he could to make
them think this is monumental and if they let the chemical
company off the hook that indeed the world will end, if
nothing even more dramatic than that. Mr. Carr has made an
affidavit to the effect, and he's reiterated those comments,
Your Honor, about the fact that this is an extraordinarily
attentive jury, and that they take notes continuously, and
he's raised this issue again. I would just remind the Court
tnat the jury was admonished last summer about sleeping, and
in fact the jury responded as pointed out in a letter that
they posted on the bulletin board in the jury room which was
réported by the Chicago Law Bulletin where the guesticn was
raised by the jurors, to sleep or not to sleep that is the

question. I would like to read this into the record so that

THE COURT: 1It's part of the record as part of the
motions, you don't have to read it.

4R, NASSIF: I did not see this article was part of.
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the motions, It was not in the group we submitted.

THE COURT: Rather than taking the time to read it
in, I'll allow you to file it,

MR. NASSIF: I would just for the record in
response, since Mr. Carr has filed an affidavit, I will also
like to note for the record I have been here since March 5th
1985, in this courtroom. e will be filing an affidavit
contrary to the one that Kr., Carr filed about whether or not
the jury has been extraordinarily attentive and takes notes
continuously.

On that point, Your Honor, I would like to note
that as of Wednesday at 4:27, I noted that nine of the jurors
had their eyes closed and their heads in a position that was
not upright, and I would only like to suggest, Your Honor,
that I don't know if they were sleeping, but I can assure
you, Your Honor, they were not taking notes.

In addition, it is difficult -- it is difficult for
me to believe when I'm staring at a parka that has covered
somebody for practically the entire daé, whose arms have not
come out of that parka, to have to sit here and say that
individual took any notes today, and I would say there are
nere than one juror wno has covered themselves for quite
sonetimes, because the courtroom is cold, and I am not saying

these people are in any way unreasonable by sleeping through
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this trial, quite frankly, I have seeﬁ Mr. Carrxlay his head
down on the table on several occasions. And 1'd have to say
that anybody that hasn't slept during this trial is probably
superhuman, Suffice it to say that a lot of sleeping goeé
on, and we are going to respond to that affidavit, to Mr.
Carr's affidavit by our own affidavit.

On more of these issues, Your Honor, about our
defenses lasted seven months, I would just comment on that.
Your Honor, Mr. Carr says that we have taken seven months to
try this case. I would comment that Mr. Carr has taken two
months to c¢ross examine Dr. Suskind of our seven months, so
quite frankly, we only tried our case for five months.

In addition, on his calculation as to how much time
would have been saved, just for the record, Your Honor, we do
not agree. We do not agree with Mr, Carr's calculations as
to how much of the trial was related to.indiyidual issues and
how much of the trial was related to g;oup issues, We don't
agree with that calculation at all. As a matter of fact, we
disagree with it quite strongly.

And the charts that Dr. Carnow has used we objected
to the use of those charts when they were first introduced
into evidence, Your Honor, we objected to them. We felt at
that time they were misleading. How is a juror supposed to

~

know when they see a red dot next to calcium whether that
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means it's an abnormality, whether that means the .calcium is
high, calcium is low, triglyceride is high, whether it is
low, whether or not low triglyceride is an unhealthy person,
whether high triglyceride is a healthy person from a dot
staring them on the chart, |

THE COURT: How much more do you have?

MR. NASSIF: Not very much more.

THE COURT: Can you do it in a few minutes?

MR. NASSIF: Yes, I can. The question of the
significaﬁce of those dots is what those twelve people are
supposed to decide. That's what those twelve people are
supposed to decide. Not whether or not how many dots are on
the chart. What is the significance'of a dot in a particular
box. That is what these people are being asked to do in 65
individual cases.

On this issue of whether Mr., Carr wanted
consolidation or not, I've read this t;énscript from February

10th where this discussion came up, I don't see anything in

this transcript where Mr, Carr said if I could try a case

' involving one plaintiff and it would be binding and the

Defendants would agree it would be binding, I would agree to
consolidation. I don't find that in this February 10th,
1983, transcript where the issue of consolidation is

discussed, Your Honor, so I don't know whether Mr. Carr said ¥
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it at some other time, He may very well have said it. Let
me tell you this, there is no way Mr., Carr would have agreed
to going forward with one family or one individual in this
case, because his whole case is based upon the effects on‘65
people. He has put in his evidence on that fact alone, that
if you got 65 sick people then something must have caused
it. He would never have considered going forward without
those 65 people's health effects being in front of this
jury. So in that sense he's right. No matter how you would
have set this case up, it still would have taken three years,
because that's the way he would have tried to put his
evidence on in this case, to prove that in fact something was
wrong with these people. S0 I don't believe that Mr. Carr
ever would have agreed to a trial of one individual in this
case, and I don't think he ever did agree to that.

And Mr. Craven has one remark‘

MR. CARR: Let me respond to that, please, Your
Honor. It wasn't me. It was the Court in November of 1983
that asked the question of Monsanto. _I'm.not saying that I
would have ever agreed to a test case, I wasn't asked. The
Court asked Monsanto in November of '83 and Monsanto said,
no, they would not be bound by a test case.

MR. CRAVEN: Well, Mr. Carr in his objections said

Monsanto wouldn't take the test case and thereby avoid
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65 people under those circumstances, and the Motion for

multiplicity of trials on the issue of liability:x

THE COURT: I read that.

MR. CRAVEN: Well, he was saying that if we'd agree
then we would avoid the multiplicity of trial and implici; in
that is a representation that he would have agreed. Now, at
some point, there has to be a litmus test of who's saying
what and when and who's asserting what,

It's true, I've not been here all the time during
this trial. And, I have to say that on those occasions‘that
I have been here, I was here last week and there was a
reporter from the Sun Times, and he was listen;ng to this
trial and he didn't understand that it wasn't a trial
involving some workers at Nitro, and I've been here at times
when I thought we were trying Agent Orange or Times Beach or
Nitro or Lysol or whateyer. And I suggest that even under an
order of consolidation this case wouldn't have taken more
than a few months if it had been this case that was being
tried and not all of the other ancillqry_stuff that Mr. Carr
is intentionally dradgging in for the jur?i

But the fact of the matter is, Judge, by way of
summarizing, this case is out of hand, out of control,
undecidable in an intelligent way by a jury, and it's an

insult to the process to ask a jury to sort out the claims of

v
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Mistrial, because of the erroneous consolidation; .should be

granted.,
THE COURT: Okay. Gentlemen, I'll send you the
orders. Thank you. Court's adjourned.

COURT ADJOURNED:
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STATE OF ILLINOIS

TWENTIETH JUDICIAL CIRCUIT

COUNTY OF ST. CLAIR

SS

I, DEBRA M. MUSIELAK, certify the foregoing to be a

true and accurate transcript of the testimony and proceedings

in the above-entitled cause.

Dated this h? day of

April, 1986,

C o 0
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STATE OF ILLINOIS

TWENTIETH JUDICIAL CIRCUIT 55

et aef Nt N N

COUNTY OF ST. CLAIR

I, RICHARD P. GOLDENHERSH, one of the Judges in and
for the Twentieth Judicial Circuit, do hereby certify that I
have examined the aforesaid.transcript of proceedings, and
certify the foregoing to be a true and accurate transcript of
the testimony and proceedings in the above-styled cause.

Dated this day of April, 1986.

HON. RICHARD P. GOLDENHERSH
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BE 1T REMEMBERED AND CERTIFIED, that 1ﬁratusare,
on tc-wit? April 4, 1886, ths matter =s harsinhsfores ast
forth cama on for hsaring besfore the Honorable Richard P.
Boldanharsh, Circuit Judge in and for the Twantisth Judicial
Circuit, State of Illinois, and the following was-hgd of
record, to wit:

April 4, 1986

(The following proceedings ware had in chambers
out of tha hearing and prasence of the Jury at 9:30 a.m.)

THE COURT: It is Jjust bsefors trial. First of
all, what gn sach of you have that you want to bring up?.

MR. CARR: Your Hancr,-l ;BLLB like tc—-thafa wers
certaln implisd charges madse by Mr. Nassif lést night which
I would liks to éat an the racord as scoon as possible tha
circumstances surrounding tha matter that ha has alleged én
have cccurred or implied cccurred sotthare would be no
problsmg in the rscord at any time es to what actually
transplfed. -

THE COURT: That was abcut'thé Juror?

MR. CARR: That’s corramct,

THE COURY: And what do you hava?

ME. CRAVEN: Same subjact matter. We want to gset-

it clarified now, and wa have asvaral Motions that we want

tg maks and-—
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THE CDURT: On that matterc?

MR. CRAVEN: On tﬁat matter. And Judge, ws would
liks to do it befora was rasume anygthing.

THE CCOURT: UWell, we are going to have all the
jurors here in Just 2 short time, 1’1l start this for a
whila, but we may Finish it up latsr. Go ahead. .

MR. CARR: éll right. IF the Court will rscall,
on Saptembsr 27th or thersabouts a Juror gat sick, a Mrs.
Malton, and was taken to ths hospital and had an appesndec~
tomy end 8 hystersctomy at that time. From that time until
about October 1l1th I beliesve we had no regular court sas-
sions, but tha Court was in communication with sach sidas,
at least the Court advised us that hs was in communication
with sach sida, as to the circumsatances of this juror’'sa
illness, and as a matter of fact, callsd--the Cou;t advissd
us that he would call ths éurgsnns aq@ the family physicians
involved and find out when this lasdy could come back to
court. And 1 assumg when the Emurt:ca;lad me, I'm confFi-
dant, and advised ma, thet I'm aura.thaACourt called ona or
mora of the opposites Counssl and advised them of that cic-
cumatance es well. Thers was never to my knowlesdgs aﬁg con-
Farancas ather than-bg telaphona with sithar the plaintiff’'s
Counssl or the defensse Counssl. If there wers confersnces

with the dafsnsa Counsal fFace to Fscae, I'm not awars of tham
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and 1! wés not privied to them. The tslephons ﬁbnversstinna
of which I am 2ware and which did taks placs, ths Court
initially advissd us by telsphons that we wers going to
resuma triel tha Following day or following Manday, I forgst
which it was right now bzcauss 1 did not take notas-on tha
circumstances, hecause the Court had beasn advised by the
family physician that this Jjuror wﬁuld be out of actiocn for
eight waska or somsthing of that sort, if my memory ssrves
mas right, approximately-eight wesks. The (Court advissd us
that it was going to notify ths Jjurors-—-the bailiff to get
ahold of the jurors and to have tham return to Court thea
Following day for the resumption of the trisl. And I assums
that startsd teaking plsce. Later on that, I belisve that
very sama day, ths Court cellsd again snd advised us that he

had talkasd to the opsrating surgscn and had bsen informed

that thig ledy could rseturn to trial within a short periad

of time, thres to four weaks\rathsr than six to aight wasks,
and that she wanted to return to th§ trial having expendsd
that period of time and that ths Court Qas going to wait in
visw of ths new information recsived From the operating
surgesan that she could raturn to the trisl. Now, all of
that I helievs took place by telephone--wuell, I do know nona
of it took place facs to facse. It is possible or concsiv-

able that thers may havs been a confersnce among all of us °
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in the éhambars.' I know thara waes na in chambéés conferencs
in this matter of any sert without all Counsel being
pregent. My memory is is that'all of this conversation took
placs by tmlesphone; that the Cuﬁrt communicated end at least
I was advised st the tima that ths Court was going Fn com-—-
municate this informastion to the opposite Counssl. Now, I
do not know whathar or not the Court advissd oppdéita
Counsal that this Jjuror wanted te return., But, I am 88
percant sures that it was the Court that advised me that hs
had bsen advised by ths bailifFf that whsn she was going out
to notify the Jurors-—or notifying tham bg telaphane, 1
asauma; I don’t know whathsr it wsas in psrason or not--but
whan sha was notifying them that we wers going to ratUrﬁ to
trial without Mrs, Melton, Mrs. Helton infarm;d her or
fFellow jurors--I don't know whom it wes, and I don't hava
that accurats of a memory of it--or fallow jucora that she

did not want this case to procasd without her, that shs was

-more than willing to coms back, and the Court. And this is

the information that I have. Nouw, whetﬁer or not the Court
communicated to opposite Counsel the sxact sams information
that was communicated to me or whether the Court communi-

cated an anecdeotal mattsr to tﬁa apposits Counsel that tha -
Court did not give to me, I don’'t know; but, this is what 1

am awars of and know of the circumstances in quastion. And
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that’s 511 I know about it, your Honor.

THE COURT: UWhat do you have to say?

MR. CRAVEN: Judga, last night tr. Carr said that
sither tha Court or the bailiff—- ’

THE COURTI: Yeas.

MR. CRAVEN: Rslatsd ta him ths content of conver-
sation with Mrs., Malton. That was ths first time ws had any
knowlsdge that there was a conversation with Mrs. Melton or
tha contasnt of it, 5o that nné-af two things is trus.
Either the Cnﬁrt has communicatsd with Mr, Carr ax parte,
or the baeiliff has bean t®lling Mr. Carr what the jurors
ara saying, or somsons has had a conversation with the
Juror of which we havs no knowledgs. Now, when this First
arosa-—w2 have checkad all the transcripts~-when this First
arpss Mr. Carr indicatsd that hs had no objsction; he
wanted to go ahead with tha trial; hq,didn't want to wait
for this juror. And ha said apecifically, "Ws agras with
the Hotiaﬁ then, Judgs, becausse 1 dgn't sas any praspsct
that ths lady is going to ba back 1n51dé of three wesks to
a month.” And that wss Septembar 27th.

THE COURT: Right.

MR. CRAVEN: He wasn'’'t prssent on the Dctobsc 11th
procesding. But, we wers.

THE COURT: What was thse October 11th? ¥
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MR. CRAVEN: This was a subsegusnt in chambsrs
ccnvaraatioﬁ.

MR, CARR: That’s when Monsento Filed a Motion—-I
wasn’t hers at that time--but Monsanto Filed a Motion tﬁ
rasume trial on the next dsy rather than wait for the juror
to coms back. I wasn’t hera. .

THE COURT: This was a hasaring on that?

MR. CARR: Yasa, thsra was & ﬂntinﬁ thare, and Mr.
Seigfralid represented the plaintiffs at that timm, and so
Fér as ! know, that's tha only--thersa’s only two ssgaions
relating to this matter; that'’'s on Saptember 27th and
October 11th. I don’t know of any others.

MR. CRAVEN: Now, it's clear as the record axists
now that what has heppsned is that some decisions hgva hzen
madéﬁputCnunsel and the Court with refersnce to Mrs. Melton
basag%upnnAinFarmation that we didn't have, and taking Mr.
Carr’s statemant last night as tha truth, we ars entitled
bsfore wa go forward and we do mova.tn.strika Mrs: Malton,
Ws want an svidsntiary hearing to dsterﬁine ths basis of
what‘Nr. Carr said; where he got the 1nfnrhatinn; and since
Mr. Carr has implicated thes Court--—and this morning proved
sven Further--then, Judgs, uwa ars raspactﬁuilg requesting
that we havse an svidentiary hearing on thia gquastion with s

differsnt Judgs. Becausz Mr. Carr s indicating that ha °




10

11

12

13

14

15

16

17

18

18

20

21

ae

23

ek

~
says that this was not a matisr of substance, WUs think it

was a matter of subastantial suhatance. And he i now
saying that ha got this information From the Court. Wn
didn’t have that information. UWs may wall hava made very
differsnt judgments with rsference to this jJjurar hag we had
that 1nfurmatian.v'50. wntil we know what happenqd. what
transpirsd, and hop it trenspirsd, we don't want to go
forward with this Jurar in the box. tir. Carr sald he
didn't eithsr, and he was willing to stop. And thsn all of
ths sudden he changed his mind. And our axpariehca is that
ha dossn’'t do that willy-nilly. And he knew things that we
didn't know. And we have been prejudiced by the fact that
this juror is sitting in that box. And we want to Ffind out
what happasned; why it happsn@ﬁ; who knew what; whan; why
didn’'t sverybody know it; end ainca'nr. CatF has impliceted
your Honor, w2 ask that this;ba done hy-—-under tha supsc-
vision of a Judga‘othar than your Honor. UWe neaed to ﬁava
the bailifFf interrogated as to“conv?rsa;iuna with Jjurors.
We, I think, clesarly ars--if tha bailifé ias involved--ara
entitlad to hava a different bailiff. Wa srse sntitlsd to
haQa tha juror raﬁovad. and we have to Find out what kind
ﬁf taint if any is applicable toc the other jurors. And in
visw of thae--uwm recognize the serious nature of this; wa

recognized ths sericus nature of it last night whsen Hr. ¥
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Carrc stdod up and made thess abssrvations to tﬁé Court and
indicatad to the Court last night that we would ba preperad
this morning after we chacked the transcripﬁa to ss» what
caurss of action wa should take. And, Judge, to say wa ars
in 2 hurry and we want to go out thars and start this trial
with that Jurar_in the hox end with these dscisiqna that’
havs ba=n mads, it la Jjust manifestly unfair, and we don't
want to do that. And wa want to move sxpeditiously and aré
praparad to move expeditiously upon any kind of rasasonabla
invastigation with reference to this matter,

THE COURT: Any responsa?t

MR. CARR: Your Honor, Counssl hasn't bsen hora
and wasn’'t hars whan this metter trenspired. Obviously
Counsal ims not awars of the fFact that the Court did initi-
ally decide to proceed, snd thers is no question in my mind
but what the Court advissd not this pqrticula; Coungsel, but
by telephone soms othasr Counse) of the Court’s decision so
to do, becauss we wsre gesring up to coms back thes naxt
day. The Court was ordering us to pbaelback on tha vary
neaxt Monday. Thers's no quastion in my mind but what the
Court advissd one--whatsver Counsal may heve bsan in Court
that particular wesk, one of half a dozen--of that Eactl
Now, it is absoclutely correct that when we wers initially

advised that thera was an indefinite pericd of time when
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this Ju;nr was going to be out, thers's no qua;ﬁion but
what ws did not want to waif an indafinita ﬁime. And 1
think sven at that tima, at threa to Four me?ks. we did not
want to wait that period of time. The Court, howevar, in
it’'a discration ruled that we weren’t going to wait the
sight waske required that tha Family physician said. And
tha only possiblae way this Court could communicatas in that
aituation is by telephone, and I--hy telephons communica-
tion to the operating doctor and by telephone communica-
tion to tha family physician. And to suggest--For former
Judgs Craven to suggest that thers was anyg wey of any
wrongdaing on the part of the Coucrt in communicating that
by telephones to us on an sdministrative matter has nothing
to do with 8 Juror bsing tainted. This Court was making wup
it’s mind aa sventa developad whasther or not it waa
worthuhile to wait for the jurcr or not to wait For the
Jjuror. Ths Court did not communicete to me that ths reason
it was going to wait the thres or four wesks that tha
oparating surgeon said it mﬁ@ld take waé the Fact that the
Jurar wanted to return. Tha Court communicatad to me——and [
don’'t know what the Court tpld opposition Counssl by
talephana—-ﬁhs Court communicatsd toc me that the reason
thet tha Court had ghanged it’s mind was beceuss the

gpaersting physician said that this juror could retucrn
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within a-ralativelu short  paricd of tims. ﬁnd'£ha
implication—--ths suggeation bg M. Nassif last night and
now this morning suggested by Mr. Craven that thigs Court
has dona snmethiqg pr that this juror is somshow tainted
becauss she axpresasd to a bailiff and--1 assume it_waa to
the bailiff-—and ﬁhs béiliss oxpresssd to the cay;t thst
ahe wanted to continve with the cese, that’s B halimark of
a good juror that Monsanto should be pleasad and happy
with., It would be a bad situation if a jurar did not want
to sarve. This lady exprsassd desirs to ssrée, and
certainly at least to me ths Court did not communicata how
she falt about the merits of the case nor that she had made
any decisions sabout the merits pro Monsanto or anti Monaan-=
to. It simély was—~~it got to me at lsast the axpressian of
a good citizen who wanted to continues her duty and the
Court had found that Facts had daVEquad in a manner that
would sllow har to continue har duty. And to quastion that
Juror or to qusatinn tha bailiff abgut:this opisoda is
absurd anq for the charge to be mada‘thét the Court cannot
communicate to Counssl by telephona in thiﬁ situatian.

Now, 1f the Court did inde=d adviss Jjust plaintiff that we
wers not going to prncsgd with this case in visw of what
the surgeon said, then I would\suggast the Court is in

error and the Court should have communicated both sides of
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his decision. But, there is no doubt in my mind the Facts
show that wa did proceed upan the advice of the surgson
that it was not eight wsaks; and thers’s na guastion in my
mind but what tha Court communicated to the lawyers For the
other aide the very sama facta that it communicated to me
ahout tha avsilahiiiéu of that’Jurﬁr. And wa strongly
oppnez-—-wall, and‘ﬁvan the implication that this Court muat
ba jitealf the subject of sn invastigation ovsr a decisiaon
made to wait for a juror’s rscoupsration is abhsolutaly
sbsurd, and it’s anothar--their wanting to sxcusa this
Juror is anothar attempt of Monsanto to get the mistrial
that it’s bssn laoking for For many many manths. And we
certainly oppose evaruthinﬁ that Counssl has--for Monsan—
to--has suggested.

MR. CRAVEN:: Judga.Athis rtecord now clesrly
indicetss that back an Saptember E?tp_ﬂr. Carr didn’t want
to go forward with ths cass, and he than talked in-terms—é
not in terms of eight wesks, in terms pf thres to four
wasks. |

MR. CARR: I thought I did want.to go Forward
with tha case in Ssptembser.

MR. CRAUEN: You said you wanted har sxcused.

MR. CARR: VYes, that's what 1 said; 1 did want to

v

go forward. You =aid I didn’t,
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THE COURT: Lat ms interject snmathiﬁa. My
memory of it--and I haven’t checked anygthing on it-—is that
both aides wanted.  to go forward quickly with her or without
her, And it was my decision, disagrsesing with both of you,
after talking to both of thz surgeons, both of the doctors,
the surgeon and the traating doctor, or supsrvising doctor,
or whetaver, that ws wers going to wait, daspite both of
you wanting to go forward. My--

MR. CRAVEN: But, Judge--

THE COURT: Now, wait a second. Wait a'ascnnd.
So, let me gorrect that. I don’'t think-—-my memory of it is
that no~-one chengad their poaition es far as waiting for
her full tima, That waa mg dacision basically in defiance
nf sveryhody as Far ags whethar we would wait or not. And
so, lst me corrsct that as far as anyone’s position. Do
you have anything further? Youw did make Motions, and 1
think youw should have thse last word on gour own Mpotionsa.

MR. CRAVEN: Well, it’s c;aa;_that Mr. Carr
wantad to go Forward and than decided t; walt.

MR. CARR: UWhere’s that clsar?

THE COURT: Thet’s what I was trying to say. I
decided that everybody would wait,

MR. CRAVEN: Let me Just make~-1’1ll chack t;a

Dctober 10th transcript--but the Fact of the matter is ¥
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accnfdiﬁn to Mr., Carr now--

THE COURT: Yes.

MR. CRAVEN: Ho knew somathing that we didn’t.
know about this Jjuror when hs was making a decision hsck in
September or October. And ws don’t know how he knsuw it.

Ws know we didn;t know it. And we think it was ralav;ht‘td
our decisions then as to what to do about this Juror. Now,
it's not right for Mr. Carr to know something and us not to
know something. It’s simply not right. Now, somesons has
taikad with thia juror, 2nd we dan’t know whe. Whst did
the juror say? What were the questions? UWhat was the
bagis for ths questions? What was communicated to the
othar jurors? Who did it? Last night Mr. Carr sald it
was~~he thinks maybe it was a convarsation of tha Court
with the Jjuror.

MR. CARR: Nao. .

MR. CRAVEN: That'’s my underatanding.

MR. CARR: That’s not what I:said‘last night.

MR. CRAVEN: And he said that'sither the Court or
tha bailiff told him this. If thes bailiff has told him
what Jurors are saying, what slse has the bailiff told him
tha jJurors are saying? If the balliff--

MR. CARR: Lat me make it clsar. My best rscol-

laction today, it was thes Court and not the bailiff.
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MR. CRAVEN: All right. That's aven more
serious, |

MR. CARR: wail; 1 don't care whsther it’s mors
serious or not, but tﬁat is the facts as 1 famambar it.

MR. CRAVEN: But, that i=2 sven mora serious.
Rﬁd. Judge, it is simply wronﬁ;to rasuma this tcial with
that jJjuror in tha box until we know what happenad; whsen it
happened; with whom it happened; why it happened; and why
wa didn’t know it and havs the samg Footing as Mr. Carr.
Now, thet’'s sssentisl to any notion of Ffairnmsss and dua

procsss. Now, how do ws maks an intelligent dscision as to.

what to do back in Octobar when this juror wes going to

havs surgery when we didn*t know what sha =ald to various
pepple., If there was a cnnvsrsafinn mitﬁ the Juror by the
Court, we are unawars of it. Thars’s no trenscriﬁt of a
convarsation. I don’t know whather ghara was one or not.
I don’'t know what tha Court told Mr. Carr in tslsphone
conversations, Qulite obviously thepa'g ne way for us to
know that. And he dogsn’'t know what'thé Court told ua in
telaphona coversations. But, we ars tslling this Court
that this businsss of this juror's observations with refer-
ence to har burning desira to continue her service--why?
Why? Good citizenship? Well, thers ought to be-~I Jjust

don't--1'm not parsuaded that'that’s necaessarily so. But,‘
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why? Why would shs make thesa pbsarvations? ﬁﬁd to whom?
It’s not right. This Jjuror is talnted. But, before you
make a judgment on that; let’s find out what is happsning,

who’a talking to whom, why is there convarsation, why doss

.one side know somsthing and tha other aide dossn’t, and

lat’'s gst at the root hottom of that Ficgt. -
MR. CARR: Your Honor, 1 suggeat Counssl dossn’t
know what -his aidé knoug. Were sny of tha-~thera’s no

doubt in my mind that the Court contacted & lawyer from

" Monsanta. Who was that, Mc. Cravan?

t

MR. CRAVEN: It was not me.

MR. CﬁRﬁx Well, you don’t know then what was
said to the 1amu§r From Nonaantn;,dn you, sir? ‘

MR. CRAVEN: No, I don't.

MR. CARR: What lawysrc wes it that was contacted
on mere than one occasion, not just ance, about this
matter?

MR. CRAVEN: I’'m telling the. Court that ws hsard
last night for the First tims what that‘Jurpr said.

MR. CARR: Wsll, but what lawyer wes it that haa
knowlsdgaT®

MR. CRAVEN: I don’t know.

MR. CARR: Wall, how can you sit thers and makse

sama charges if youw don’t know what the Court told other
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Counaalf )
MR. CRAVEN: Now, I'm not Dr. Suskind; uyocu don't
get to uss those tactics on me.

‘ MR. EHRR:. Counselor, 1 suggest you ars talking
from ignorance. If you don't know what thé Court advised
Monsanto attornays in this entire matter, how can pyou pos-
sibly say that soma information was communicated about the
surgson, about the time it was going to take, if you havs
no knowledga af it?

MR. CRAVEN: ﬂhu don’t we let you talk to Mr,
Heinaman, ! bslieva you ware the ona called,.

MR. HEINEMAN: I'm the one that tha Judgse called.
And tha Judge tcocld ne abdut'phat it would just bs a time,. \
Tha Judge told me that hs had talked to tha doctors--

MR, CARR: :Yesa,

HR; HEINEMAN: And that there would be é parti-~
cular tims when shs would return, period.

MR. CARR: Didn’'t the Judge tell you on tws

occasions~~first hs told you us wsre going to go ahsad with

this trisl and was notifying the jurora? .

MR, HEINEMAN: No, I don’'t recall anyg such
canvaersation.

MR. NASIIF: Wa got the transcript that says he's

going to talk to ths doctors and then consider going for-
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ward. That'’s what the trenscript says,
MR. HEINEMAN: The information I got was that ws

ware not going forward, that’s what I was told, that uwe

kwara nat going forward.

MR. NASSIF; Until he talked ta the doctor.

MR. CARR: Wall, until he talked to the doctor.

MR. HEINEMAN: Right. And then I was told whan
wea were going back. That I was told, Thosas are the two
things I was told., I wasn't told about any conversation
with a juror. I can't imagines why the hailiff yas talking
to the juror about thas possibility, ss you suggssted, that
we would return to trial without her.

MR. CARR: W=ll, becauss thet’'s what the Court
adviéad tha bailiff to tsll the jurcrs, that wse wers going
to trial. |

MR. CRAVEN: Without hec?

MR. CARR: VYes.

MR. CRAUVEN: Whan?

MR. CARR: And~-when the Gaur£ advissd us that ha
had talked to ths Eamilu.phusician and that it was gaoing to
taska too long for the recoupsration to taks placs.

MR. CRAVEN: Is that on record anyplacef?

MR. CARR: No. As I told you, ﬁounsal, he was

talking to the attorneys For Monsanto and sttorneys For the
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plaintiff by tslephons. This was ths decision fhe Courﬁ
was making aﬁd Just exactly what facts he told.

MR. CRAVEN: This was in October?

MR. CARR: Ssaptembar.

THE COURT: Eithar ona of you have anygthing more
to say? Oksy. As I tﬁld you baEarafwhéh I interrupted
gour argument, 1t was my decision to wait, I don't ramem-
ber thars sver bsing any agrgemsnt on it. But, I decided
initially to go ahead and then decided later to wait., I,
axcept for ths mestings that we had hers, 1 contacted--1I1
communicatad with Counsal For plaintiff and Counsel for
defendant on the same day by talephons and told both sidaa
the same thing. I reamember talking to you at ana‘tima..nr.
Hainmman--1'm not pointing to you—--and I remsmbar talking
to Mr. Musgravs once and I don’'t remembar whaethar 1 talked
to anyons elss in the time. 1 generally, when I'va called
wour office, any of ths Four of you or fFiva of you who are
there2, I just assumed is naotice to gvapgbodg Bslee. So,
whoever 1 can gat, I talk to. And bhaiéallg with the
plaintiffs alao as far as even Mr. Carr or Mr. Seigfraid.
IfF I talk to ong, I figure I've talked to hoth. And admin-
istratively I communicated this by talgphnne hoth on the
decision to go shzad and then my subsequent dscision to

wait. As I seid, I’'ve told both sides the same thing. 1
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den’t Efanklg_ramsmhar whather 1 said angthing-ébout this
thing or not. 1F I told one, howaver, I did tell ancther.
1'm caraful to do thaet, snd svan to the point at times to
making liats of what I’'m going to communicats so I do cam—
municata the sems substance to both sides if for admini-
strative reasons I have to get ahold nf'aithar'oeluau by

telephona. It wes my dacision to resuma, it was my

‘decision to wait, in ths facs, if I ramembscr correctly, of

a Motion to Procsad towards the end that wss filed, a
writtsn Mation, to go ahsad. I think that as Mr. Carr
characterized this earlisr, this is anscdotal only., 1
think that a mountain is baing made out of a molshill, amd
1 think that thera is no Jjust rasason under any circumstance
to delay the resumption of thisa triﬁl this morning, and
thers is no reason in the world to strike this Jjuror from
tha Jury panal., I think thet this ig making a mountain out
of a molehill, 1’11l rapmsat it again. And your Hotions ara
entirely denisd, and as far as I'm concarned, ths matter is
closed. So, assuming that the jurors aéa here by now, we
will resuma. Wall, basfors we do, I’ve gottan this regquast
from a Jurnr for a day off if anyone has any objection ta
it, And I have one quasﬁion I need clesared up from ysstec-
day’s argumant. Whan you mentioned an affidavit by Mr.

Carr, you ara talking about a gsaction of ons of his
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responasa, not a ssparats shast saying this is én affida-
vit; rcight?

MR. NASSIF: Just the affidavit that accompanied
his antire list of objsctions, your Monor.

THE COURT: Hse signed it?

MR. NASSIF: Yes, . ~

THE COURT: aAnd so, you are talking about that in
the form of as an affidavit?

MR. NASSIF: Yea, sir, that he had attaatad that
everything in his objactions wsrs true.

THE COURT: Okay. Becauss 1 uwas looking for a
saparate affidavit attached to it.

MR. NASSIF: No.

THE COURT: And I was wondering IFf I had missad
=omathing. But, that’s what you ars talking about; thera
wasn't a asparats sffidavit?

MR. NASSIF: WNop, not on ths Jjurcr’s attentive-
ness or angthing. It was Just part;nf;?ia antira
objection.

THE COURT: Okay.

MR. NASSIF: Ws’ll have a sesparate affidavit.

THE COURT: I understand you will have a sspar-
ats sffidavit on that ons subjsct. I was Just wondering

whethser I had misesd somsthing.
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HR. NASSIF: No,

THE COURT: Okay.

MR, CRAVEN: | assumez wa gan bs given leave to
file an affidavit by Mr. Heinaman that he was ths attorney
called with reference to the subjsct matter of this and
reciting what the conversation was. -

THE COURT: You can racite whatever you want.
Both sides can fils whatever thsy want on this. [ will
look it over sand consider it as a Motion to Rsconsider ifF
you dgcide to File anything. But, sure, ygou can fila
whataver you want. I°’ve got no problem with thet. And Mr.
Carr, you may, toa, if you wish. Does anybody have any
objection to that?

MR. NASSIF: Judga, can we get back to you on

this--on this latter? I'm not saying we are going to have

an ebjsection, but we nam=d to sort of‘falk from a8 schaduling

standpoint,
THE COURT: Sura. But, I would like‘to tell har
today.
MR. NASSIF: Yes; wa'll tsll pgou at noontims.
THE COURT: Fine.
MR. MASSIF: Just give us a few minutes to--
THE COURT: Sura.,

MR, NASSIF: Ws won't hold you up.
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(Thus concluding the 8:30 a.m. in chambers

confarance on April 4, 1968.)

(The Following procesdinga wers had in chambers
out of tha hearing and pressnce of the jury at 1:30 p.m.)

MR. CRAVEN: Judge, we talksd with Mr. Carr just
a minute aga, whet wa want to talk about now is Dr., Sug-
kind's continued appearance on thg stand and the fact that
ha's basn on tha stand for ﬁwu months really, two calendar
monthsg-- .

THE COURT: Juet ébnut.

MR. CRAVEN: 189 or 20 triml deys. This man is 73

years old, He is exhaustsd., He has besn living awsy From

home going back gstting back late on Friday nights, coming
here in times for court the naxt dey. He's--savsral times
his tsat;mang has hsesan intarruptsdzbg‘raésnh of days off or
something, coming hers on Monday and no court on Tuesday.
I'm not faulting anyona fnr-that; I'm Just saying that 1§ a
fFact. |

THE COURT: Right.

MR, CRAVEN: And we ara to a situation whera a
combination oé two things, his health and the fact that
he's sxhaustad and his own schedula. And we nead to do

somsthing about the rights of this witness. Mr. Carr is
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1ndi=at;ng-—ha didn’'t give us ang kind of an inﬁication of
how long this is going to continue. And--

MR. CARR: You didn’t ask me for an indicetion.

HR. NASSIF: Hs asked you if you were close to
finishing.

MR. CARR: That’'s corrsct. And I told you I was
not.

MR. CRAVEN: And there’'s no way we know this.
And in any svent, wa are now asking that this witnass be
parmitted to interrupt his testimony at this astags and come
back aftar some pericd of tims whan he can recover., It’'s
very obviouws to anyona, I think, watching this trial that
this thing is--ths tension is just gstting too grmat. Dr.
Suskind is under constant prassurs day and night, And I
can saa Rex bsing gquite differmsnt end he's showing thae
tension. And frankly, your Honor, I ses the Court reflect-
ing tension that goss on in this courtroom. And 1t'$ tima
to take a bresk in that; not take a.break from the trial,
but tsks a bresk from this witness and come hack to him at
8 later tims whan these tsnsions have abataed and when he’s
recoversd., And to continue with this witness undar these
circumstancss just simply--just =2imply can’t be sndured.
And--

THE COURT: What's your thoughts on ths matter,
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Mr. Carc?

MR. CARR: Your Honor, what ths Counessl requassts
is First of all in my Judgment way out of line, bscauss
anything that is occurring raelating to the langth of the
axamination of this witness is the making of tha witnass
and it's not my making nor tha Court's meking. The ultnass
is doing it; he’s doing it delibaratsly; he shows absolute-
1y no saign of tensihn. Ha's amiling and 1ughlﬁg and from
all appaaraécaa is having a great time. And I certainly
suggest to Counsel that he’'s way in srror iFf he thinks I'm
under any mora tension than I have hesen from tha baginning
of this cass. They are cartainly not affscting ma noc my
ability to function, and hs hesn't besn hare very long fhat
he wouldn't say that ! show signs of tansion. To put the
witnass in context, your Honor, has startad on the 10th of
February, and wa had the 1lth~--that wes Monday~-~the 1llth
was off and tha 12th was off bacause it was Lincoln’'s
birthdey. Son, he worked three dags:tha; wagk. The Follow~
ing wesk we had no trial on the 17tﬁ, that was Washington’s
birthday, and no trial on tha 20th and 2lst. - He worked two
days that wsek, He couldn’t be hers on tha 20th and 21st.
Tha following weak we had no trial on ths Monday bscause I

had to be in the Fourth District Appallate Court in Spring-

v
[

field, and we had four days of trial.
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MR. SEIGFREID: "No trial; Judgs was 1l1ll.”

MR. CARR: Thet's correct. The Judﬁs was aick
For—-

THE COURT: For about Four days.

MR. CARR: Thrse days that wssk plus tha.fourth
day wa had Motions. A juror was not in the courtroom; a
Jurar had problems getting thara, end so we didn’t have it.
So, actually that wask no problems at all with him beaing
here; he had a long time off. The wssk of March 3rd, at
the regquest of Or. Suskind we shut down on Wednasday. Ua
hed tuwo days at ths beginning of the wesk and two days at
the snd of the uwsak,

THE COURT: Right.

MR. CARR: Tha weeak after that we had court on
fMonday, no court on Tussday, no court--and court on Wednes-
day, no court Thursday or Friday.

THE COURT: Right. That was when I was on ths
Faculty of tha judlicial confasrancs,-

MR. CARR: UWe had two dagé of court that uweek.
The fFollowing weak, the wesk of March 17th, ws had no court
on the 1Bth snd we ended court &t 3 p.m. on Friday the
2lat. So, we had three and thres guarter days of trial
that weak., Ths Fullowing wesk, the weak of March 24th, we

had no court on Thursday and Friday., We had thrsea days of
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court that wesk. Tha following we=k wse had no court on
Tueaday . wé had four days of trial that wesk. And that’'s
ths wesk wa’ra in right now. Thig is tha longsst. UWUs'va
had Four days of triasl this wesk, your Honor. Thera has
been np burden. We hava not had sincs this witnass has
hesn heres a wesk of =2o0lid trial. UWe have had many brasaks,
many racsssas, to sccommodate this witnasa and beacause the
Court was sick and because of tha conferences and becauss
of holidsﬁa. This uitness--I could have Finished with thias
witnessAinside of a wesk if ths witnass had respondsd as a
witnass 1s axpacted to respond and as this Court dirscted
him to respond. He has simply refused to do so. Now,
Counsel apparmsntly now is saying that they can’t control
him; that ha's out of contral. UWell, it appears to ma that
if ha's put of control, that cartainly is his problem. and‘
he's a very sexperisnced--he doasn't stow the least aign of
Fatigua nor the lsaat sign of baing concsrned or upsst
about his daslibarate Flaunting of the Court. I could
Finish this cross sxamination of hiﬁ’naxt wesk without any
proglsms whataosver-~without a question I could Finish this
cross gxamination next week if the witness were to respond.
We have had to go back again and sgain and again to re-~
establish points already ssatablishad. Thers isn’'t a day

v

goes by thét I don't have to re-asteblish points already
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mada. Thms best sxample of what's occurrsd is just hsra
right befors noon. 1 started aut trping to estaeblish the
preblems with the HDLs. UWe Finally snd up right hafnré
noon, "Well, I said that all the time in my ceport.” as if
what do ws have this disputs about, He denied it to start
with, and then he ends up saying, "Well, 1 said that all the
tims; thara'g no problem with that.”

THE COURT: Let me interrupt ygou. ALl the Jurors
ars hara. I want to-~we’ll Finish this aftsr court, I’l1l
anncunce, so this juror can maks her plana, that wa’ll bs
of f Tussday April 8; anq at the end of court this afternnnn
wa'll resuma this discussion so that hath of you can say

whatever in full you wish to say.

(Thus concluding ths 1:30 in chambesrs confarence

on April 4, 1988.)

(The Following procesdings were had in chambers
out of the hearing and presence of fga Jury at 5 p.m.2

THE COURT: All right.

HR..CRQUEN: Judge, we= ars back on the question
of interrupting the——

THE COURT: Right. Had you finished your presen-

v

tation?
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MR. CARR: VYea. 1 had finishsd I thaﬁnht.

MR. CRAVEN: 1 had aasumed so.

MR. CARR: Yas. And I thought you had started
elready,  Naybhe not.

MR. CRAVEN: No, I hagn't started, Ws arse
praparad tn.furnish if the tnuri-fhinks it'a necaseary, a
certificate fFrom a8 doctor saying that it is unuwiss with
somaona whe is 73 years old and has & heart condition to
undergo this kind of atcmss. Ona only has to sit and
ligten to somsthing that happensd in this courtroom this
aftarncon. It is jJust clsar stalling having this witnasss
ait théra and raad sxibits, "lossn’t it say this?” and
"Doesn't it asy that?” That’s been going on for days that
I've witnessed. Thie i1g just holding a witnass hostage
truind to meke him comply with Mr. Carrc’s absclute pracon~
ceivad notion that evergone has to uss his same_kind of
words. This 1= just mors than this witness can endurs, and
ws want thia witness excussd From tha stand and he will
coma back and Mr. Carr can rasuma his cross axamination,
But, ws want him excused as of today and start with soma—~
thihg slse Monday. We have the raguest fFor voir dirs, and
I have some kind of confidence that it will be sllowed; and’
we could spsnd Monday on volr dire of witnessas, Tuesday is

no court, and we have a witness roaady to come in on wsdnaa;
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day. And I havs to say I’'ve besn back hers a lﬁt on
Motions. Tha only time we’ve sver gotten anything is when
Mr, Carr agrees, We can disagresa, and he winé. And,
Judge, I haQa bean down hera on I don’t know how many
timgs, and I have heard one objaction by Mr. Heineman or
Mr. Mysgrave sustained. 1 almnéé Fall out of the chair
gestardau when gne was sustained. And we ara in that kind
of a thing. But, I'm telling this Court that thia witnass
is sxhaustsd. I'm telling this Court that tMr. Carr is
abusing this witress, end no Fair reading of ths transcript
or mors appropriatasly no fair listening to the tape will
tell any Falir—-minded person that he's doing ;ngthing and -
avarything that he can to harass, intimidate, and abuse
this witnssa. And ths witness has to have a break. Ha
aimply has to have s break. And I'm also suggesting that
we shouldn’t have to go running up to raviewing courts
asking for soms kind of rslief in thase kind of indica-
tions when there is a compslling nesd fnf this kind of
relief on the witness. We also havé'to prepars, and Mr.
Carr is always saying he daoesn’t havse tima; but we have ta
prepare thae affidavits that--Mr. Heineman and fir. Mua-
grava--with rafarenca to the matter that developed last
night which we consider to be very serioua. You said you

~

wars going to consider it as a Motion to Ra-examine that,
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1 think the Courtiis going to want to give that‘anma vary
aeripua attention, and we ﬁead a Few days to do that, =o
does Mr. Carr. That'a:a compalling matter of interest to
all of us, and yat you are forcing us to go ahead with a
trial with a juror with s situstion whers we think thare
aras very earinué impediments to this kind of prncs&ura.

THE COURT: 1 don’'t want to rsargue that Hotion,

MR, CRAVEN: 1 know. I'm Just saying what ws an
do with tha éima.

THE COURT: Okay.

MR. CRAVEN: It seems to me that we are entitled
to a bresk. Wa are sntitled to let this witnsss tsks aocme
tims off and recouparste and get out From undsr this kind
of astreas. Now, who wants the rasponaibility of this kind
of pounding of a witness for this--we would be going on~-
the 10th of April starts his third month., " And that’'s Jjust
unbelisvable. aAnd I cen’'t bslisve that Rex is opposing 1it,
hut he i9 gppasing it.

‘HR. CARR: Belisve it.

HR,.CRAUEN: And I understand his batting-
average. But, I'm suggesting this is one we want to win.
And I'm suggeating we want this withegss to get sama rast.
And I'm suggasting that not to do so is a clear abuse of

discrstion.
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MR. CARR; If I might respond to the éemarks of
Counsal. Thera's about thres subjects that he touched upon
rather than the ons the Court asked For, and I'm con~-
strained to rsspond to at least one of them -if not all
thras., His suggestion that this Court has basn sustaining
my objections and overruling their anactiﬁnﬁ impliss tﬁat
thia Court is not scting in a jJjudicial and fairhaended and
Faicr mannar, and guita frankly, I think that’'s a ssrious
charga—-implicaticn--on the part of Judga Craven to maka
about éhis Court, bhacasuss tha clesr implicatiun is thers,
and ha's put it there becauss ha contemplatass apparently
this record to go wp on another suparvised arder, angd haA
put it there for a purposs somathing liks Goblaes, I
auppesa. IF you maks & chargs often snough and strong
snough and loudly enough, you'll Find paoplse that will
belisve it. And that's apparantly what he’s nparatiqg an.
Or perhaps it could be bazause of ignorance, because he has
not besn in a courtrpom defending a.lawsuit before and
parhaps he hagn't trisd many cases énd ?hat he's spaaking
from ignorance., IF ha is, 1’11 Forgiveae him.

MR. CRAVEN: 1I’m going to interrupt‘gou.

MR. CARR: 1'll fForgivae gsu of that,

MR. CRAVEN: May I interfupt Just a min&ta? Just

i v

a minuts, pleass.
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THE COURT: VYou'll gat your chancs; Jﬁat a
minute.

HR; CARR: A tactic that is da#alapad to =
skill--to a fins skill--by dafsnss lawgers, becsusa thay as
interestsd in a reversal--always a ravsergsl~--is to maks
objections, osutlandish objsctions, that are not bessed upaﬁ
any law or any svidence or any logic or rsason, whereas tha
plaintiffs’ lauwyers, who know that this record is going to
be scrutinizaed by Appsllata Judges end by Suprams Court
Jjudges, refrainsd From making objactions that srs not
propar and cannot be sustainsd appropriatsly. And that
happens to bs ths way plaintiffs and defsndants try cesas.
Bafendants try cases haping tbat the Judge will srronasously
aovarrula ons of tha;r objections and thus maks s racord for
revarsal. This is standard opserating procedura. It has

bran tba pparating procedurs of Counsel in this cas in my

~Judgment. And 1t would bs sssinina for ms to spend two

ysars in a casa and taka positions that I knsw would ba
reveraible ecror. It would bs Qtupiﬁ for this Court to
take two ysars in this cese--because we know for a certain-
ty this case is going on appeal; ws know that fFrom what
thay hava said hera and in ths past alsthsra. Ws know
that For a cectsinty., Neither this Court nor plaintiff’s

Counssl, I think, are2 of 2 mind to do stupid things end gn‘
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on For two ysars for no end, for it to be a revorsal.

.There’s no doubt in my mind but what this Court has

overruled cbjections when it's believed it's proper to do
80, Thers's no douht in my mind tﬁat I know that I have
never mads an objesction that 1 thought would be reversible
error for the Court to sustain. And I navaf oppasad
objactions of Counsal on the other ajide whesra 1 beliesved to
do =20 would cause the Court to commit reveraibls arror.

I'm trying this cas=s in the hast wey I know how to pravént
revaraible error. And I think the charge that iudga Craven
has mads is sithser, as I'vs said befors--wall, I think if?s
from ignorance. He doesn’t know any bstter. But, that’s

tha mau.thaaa lawsuits ars tried. Now, on tha statoment

'about "Well, he hasn’'t won any, and thersfors he surs wants

to win this one”, that is 8 ploy and I hope it won’t

influence the Court, designed to say,-"Okay, I’ll throw you

aamathing.” No, this Court should ruls for tha request of
Counsel if he bmlieves it's proper and sppropriate to do
so, But, hs should not rule fFor Cndnsal.simplu bscauss,
"Wa haven'’'t had something in a long time, plsage give us
somathing.” This Court should in oy Jjudgment and has in my
Judgment ruled on the marits of sach Motion meds and each

objsction made, and I hopa ths Court will continua to do

so. MNow, on thas merits of this particular mattsc. They
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hava zaid thay will Furnish an affidavit signad'bu a doctor
that strass ig bad for aamspadu with a heart attack--or s
heart condition. There's no need for such an effidavity
Bveryona knows that atress is bad for people with a heart
condition. Ue don’t know that this particular witnsss has
s heart condition., I haven’t heard From his doctor that
the man i{s unable to sustain tha cross exéminatinn. They
brought him forward reprassnting to ths Court that he would
hs abla to withstand this cross sxamination. Hs underwent
we;ks»cf akxamination in Nitro, Wast Uirginia and didn’'t ask
for a recess to my knowledgse.

MR. NASSIF: Two wasks,.

MR. CARR: Wall, two weska., And it’s morz than

. two weeks, Counsel. I've got a stack of transcripts from

it. But, nseverthelesss, ha didn’'t ask for anu)recass therae,
and I haven’t heard ths witness say that he's unabla to
taks Further cross sxamination and néads an sxcuss for
medical reagsons. I haven’t seen an;affidavit from his
treating doctor that says he is unabia in continuse Monday
For madicel resssons. Whilas the implication ia thera that
they can get an effidavit from a doctor that strass is bad

for somaebody with & haart condition, we’ll conceds tha

-point. But, we haven’t heard yet that that’s eny madical

reason to epply to this witness. This witnsss has got tha\
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antira weeksnd to rsat, Ha'll be hack ons day ﬁnndag,and
then hs’ll have another day to rest and then ha’ll hava
three days to cpntinua on. Certezinly whatevsr recoupara—
tive powsras ha's got can come intoc play in the two days for
this wegkend and ona day next Tussday. IF at the end of
naxt week it shﬁuld appeér that he nesds an extra dasy, i
don’t opposa rscessing for another day if he nasds it--and
I dan’'t think he naeds it. But, I sbsolutsly opposs . taking
this witnass off the stand and putting another witneas on
in hlg place. Us agread to have this witnass go off tha
stand for his reasons that hs had to Fly hers or Flu.thara
or do this ssminar or do that., UWe agrssd"to that. Ue will
cartainly not agrea to taking snother witness on 16 his

atead next weak or at any time in the future. I havs a

_ forecertainty that if he comes back at some later date, I

will have to re-establish sverything that I hava with great
diffiqultu esteblished to date, and it would ba Qn inordi~-
nata waste of Jjudicial time so to do as well as probably
interrupt tha next witnass on cross'éxaminatinn for him to
coma bhack. So, sbsolutely, I cppose any kind of recsss as
suggasted by Counssl.

MR. CRAVEN: 1It’'g said that ha gods would
destroy, thay first maks man; but, the analogy to Goblss is

v

not Fitting you Rex; and even gn argument of thst kind of
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nisusa of angthing is demsaning to what I thougﬁt gud wars.
I rsmant it, I reiect it. And I think you can have it
back. And For him to use that kind of thing evan under
thoge circumstancsa I find absolutsly unprofessional, and I
would lika it stricken from ths racprd and I would hope
that ha—wauld epologiza. That’'s Jjust outrageous, absolute-
ly outraegesous; but typical of what he’'s doing in this
trial; typicsl of the way he's abusing tha judicial
process. And Enrrhim'to talk about Gobles and then sit
over there and say that Dr. Suskind was sxamined For wasks
in Wsst Virginia when it was two weeks, when he's bsen
undar stress hers for two months and suggsats that this is
somahnw;laaser of a strain than that, and who is going to
talk shout Goblae? Now, Judge, this witness i3 no longsr
able to endurs this.' lt's tima to do somsthing about it.
Now, talking about ths suggesting that Mr. Carr always
wins, That's not & question of anything sxecept count.

I'va baen back here, asnd wa have not won anything when Mr.
Carr opposed us. That's a fact. I've sat in that court-~
room and I have not héard any abjectigns gustained. 1 did
haar ong ths octher day. UWe ars andeavoring toc count them,
for whastever use it will be made in tha Futurs, ws are

counting, Just doing 8 count, But, the only thing was are

v

suggesting is that this witness be given a chance to raest,
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get out from undsr the stress of this thing which Hr. Carr

is intentionally doing. And to say that hes’s cross exam—

ining @ witn=sa that was on the stand in direct for two and
a8 half days, or certainly lsss than thras daya, and ha;s
now getting ready to ‘start his twsntieth day of cross
axamination by making the witness read sxhibits that
weren’t sven touchsd in direot exemination--a2nd I'm not the
world’s greatest trisl lawyer, Rag, and I don’t purport to
be, and I haven't had a tremsndous ampunt of triesl sxperi-
encs, as you suggest; but, I've had anough to know that
cross exemination was alwayas limitsd to ths a;upe of the
direct. And I Found that cut a long time ago. But, he's
doing this deliberately. This ig a dsliberate ploy to
abuse this witness, bscause he wants this witnsss to band
to his will. This is Just @ delibarate ploy, and the
witneas is showing tha'stresa. A2 a matter aé Fot, 1 -«
assuma that maybe some of Mr. Carr’s remarks indicats that
ha'as showing the strass. uWe want this.pltnasa off the
gstand so that he can recoup, and ha’il ba back.

THE COURT: QOkay. I am denying the Motion, and I
am denging it for a numbar of grounds——numbsr of rsasons.
First of all, this--tha First part of your Motion., He's
been on ths stand a long tima. I don’'t know how long hae

waa on tha stand in West Virgina at Nitro, and I don’t know
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how long hs was on tha stand at Comp hesrcings in '85, and 1

don't reslly cars, bscausa that’s not ralevant to what wa
ars doing hera. The length of tims on the witness stand is

aomathing that is dapendant on a number of things. Ths

_main thing it’s dspsndant upon in this particular casa, and

it’s the thing over which he has control, is compliance
with the rules of Court, the rules that I've articulated,
tha rules that 1've admonished him about, the rules that
Mc. Heineman as an officer of ths Court bn numerous times
has explained to him, both all of them in gensral and at my
requast with emphasis on p#rticular onas such as responding
only to the gqueation and how to handls sssumptions. And
really the length of time that this witness is on tha stand
ia somathing that’s within his control. Now, he has én Far
by his actions axtended the length of that variable, and he
appsars willing to do that, and he appsara intent on doing
it. And I resally am not going to allow this Court to be
put in the position of a witnesas who is dselihasratsly trying
to evads ths rules of this Court an& warp tha rules of this
Court and ohstruct the opsration of this trial and then
claim thet he has bacome exhaustad tharsby and nsasds a
break from it., That is an absurdity which I am not going
to allow. I have--1 was advised sarlisr as to this wit-

ness’ sga, I think by you Mc. Nassif, back hers in chambaré
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I think at the time when we had the argumant and ws talked

. 8bout his hearing aid tht he deosan’t~~that he didn’'t want

to wsar up to that point in time. You also advisad mes that
he seemed to be getting tired in the afterncon and perhaps
we could do seomsthing sbout that. And thars have bsen a
numbar of times sauch 83 ons day this wesk when I’ve allowaﬁ
a very long bremak in ths aftarncon. And I’va kept an ays
on him both in ths morning 2nd afternocon. And I don't
agrea with your cbsarvaticn basad on my cbservations
locking at him and listening to him and watéhing him pretty
intently. When he has ssemad & littla slow in the after~-
noon, wa’ve takean soms bresaks. You've noticed, iF you kept
track of the time as well as you claim to have kspt track .
of tha phjasctions, you’ll notice that thers hava hesn snma‘
timas whan wa’ve sven takan some long bresks in tﬁs
afterncon. Thaere hava alaso besn some  times when--have been
soms timas when wsa have gone for a shorter period and then
taken a brask in the aftecrnoon. This witness is in good
shapa; this witnaéa is in control of himsalf; he is in
control of is Facultiss; I don't see what you claim to sse
as far as this witnesa. And if, for the sake of argument,
it wers thera, hae has within his powsr the ability to
shorten his tenurea on tha witnsss stand and thet is by a

simple basic compliarce with what this Court has rapaatadlg
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raguested him to do. As far as your insinuation on the

" rulings, I don’'t keep count of who wins how many HMotions,

bascauss 1 try to avoid meaningless sctiona., I try to look
at tha quality of what I do and not the guantity. aAnd my
advice when anyona has complainad about rulings quainat
ﬁham in this triasl as well aa,othaés hava huqnmﬁhnt 1
advise them tao look at the quality of thes Motions and the
objactions they make and not ths guantity. And I think
that advice appliss hara also. 1 am denying wour Motion.
I'm denying it far tha grounds statad. And I think that
takes cars of what pyour Motion includad.-

MR. CRAVEN: Mr. Carr conceded tha qusestion on
the doctor’'s certificata. |

MR. CARR: I did not concsde the doctor’'s cecti-
Ficate.

MR. CRAVEN: All right. DOgas the Court want--I
mean, Mr. Carr is trying to diasgnoss his conditinn. and if
wa give to the Court a cartificate by & doctor that his
continuation on this stand under thaéa circumatances
without a break can be dangerous, injuricus, to his health,
is the Court still going to persist in His ruling?

THE COURT: I dan’t rule on things before I sa=
it. 1If you want to submit something to ma, you are free to

do so at any time; but, I'm not going to bes making advisurJ
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rulings on this or anything =slss. And I'm nat-;wait a
spcond, becauss I haven't Fully addressed it yet.

MR. CRAVEN: I°'m sorry.

THE COURT: I’m not going to ruls on samething
that I have not yst seen. It Juat-—-I'll tmks the same
position on that as I have on the aE?idavit. Ié you wan?
to submit something, you know, fils a cop; with tha clark,
xerox a copy for me, and I will take a look at it, The
only thing I am going to tell you is I will read whatsver
you submit. I'm nat going to pra-Judga;'I'm not going to
make an advisory ruling; I'm not going to pre-ruls on soma-
thing that I have not sean or not heard. So, you know, if
gou want to submit somsthing on thie or on tha affidavita,
or anything slse for thag matter, go right ahssd.

MR, CRAVEN: Thsra’s thae chronology problem. UWse
probably will have to go to Cincinnati to get his doctor
and gat tha affidavit and get it back. Ha's going homa
tonight. Do we offend against the afFidavit and bring him
back again hers on Mondsy morning aﬁﬁ--whan ws ara giving
you the afFidavit? I don’t know why we havs to do thst,
assuming that ths affidavit is a® strong as I think 1t can
be.

THE COURT: UWell, you are asking me again to make

-

8 Jjudgment and e ruling on something that 1 have not sean,
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and I'm not going to do that. Now--1've rulsed 5n your
Motion. And by my ruling, we start Court at 3:30 nnﬁdau
morning. - N

MR. CRAVEN: Well, is tha cQur; going ta rule on
the voir dire-~the requast Ffor voir direT Escause.uws ars
geing ashead-—

THE COURT: I'm working on both of the Moticons
that you have submitted to me; and when I Feael that I hava
an Ocder that properly resolves sithsr and both, I will
film them and you'’ll get copias of it.

MR. CRAVEN: Where can we gat this affidavit to
wou tomorcouwT?

THE CDURT; Whet? OF what? His doctor?

MR. CRAVEN: OF thas doctor.

THE COURT: . Drop it of F at my howse if you want,
Laave it in the door if I'm not homa.  I've had a number
of --

MR. CARR: You ara not saping that the Court
would rule ex parte on the aFfidaviE without hearing from
us?

MR. CRAVEN: Rex, I don’'t do businaess that way.

THE COURT: I'm sorry, ! didn’t hsar what you
sald.

MR. CRAVEN: I said, "Rex, I don't do business
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that way.”

THE COURT: Youw know, you'’ve droppad thinga off
at my housa befors. IFf you want to drop off an affidavit-——

MR. CRAVEN: UWe won't ba abla to file it tomor-
row, but ws will have it ready for Filing. UWe will send a
copy to your house and we will ssnd a copy to Counsal IF
that’s agresd.

THE COURT: You can do whataver ygou want.

MR. CRAVEN: 1I'm asking for dirsctions as to—--

THE COURT: 1've alloued--I have a very very
liberal policy. If you want to drop something off at my
houss on any of thsasa Motions for me to read, drop it off
end I will read it. And that includes affidavits, 1've
received raspanses that way, I've recelvsed briefs that way.
You know, 1I'm in thae book; drop it off. Shaila knows where

I liva, so do a couple of tha others, soc juat drop it off.

(Thus concluding tha S p.m. in chambsrs

conferance on April 4, 1986.)
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STATE OF ILLINOIS )
J S3.
COUNTY OF ST. CLAIR )

A

1, TRACY LYBARBER, C.5.R., an Official Caﬁrt
Reporter for the Twentieth Judicial Circuit of tha
State of Illinoia, do hersby certify that I rapnctéh in
shorthand tha procasedings had on the hearing in the |
above-gntitled causw; that thereafter I caused the
foregoing to be transcribad into typswriting, which I
hersby csrtify to be a true and accurate transcript of
ths proceedings had bsfors the Honorahls Richard P.
Goldenhearsh, Judge of said Court. -

DATED this :M%‘dau of April 1986.

iz L,

TRACY YYBARGER, C./[K.R.
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STATE OF ILLINDIS )
J

COUNTY OF ST. CLAIR )

1, RICHARD P, GOLDEMHERSH, Circuit Judge in
and for tha Twentimth Judicial Circuit, hsreby certify
that ths above ia a true and corrsct trgnscript of the
‘brncaadinga had in ths cass captionad: FRANCES E,.
KEMNER, ET AL v. HDNSRNTDICDNPRNY, Cauas No. BO;L—S70,
heard on January 10, 1S86.

DATER this day of April, 1966.

RICHARD P. GOLDENHERSH, Circulit Judge




