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Dear Dr. Ballou:

I am writing to ask for your help in the developing national
problem of employment discrimination which is related to
occupational exposure to hazardous substances. Reports to
the Occupational Safety and Health Administration from
workers indicate that a numper of major porations are
either adopting or expanding policies %%5 require that
women of childpearing age and preg offien be excluded
from jobs involving potential gxpos to certain toxic
substances. Tnese exclusi r pactices have resulted

in firings, lay-offs or §§§ls“of employment opportunities
based on the often_u iated view that exposure to
these toxic supst ill damage a fetus. Through this
letter I want to ( et you know of several recent govern-
mental efforts in thisg area, (2) urge you to exercise the
greatest possible restraint in adopting or expanding
exclusionary practices, and (3) solicit your views and
assistance in addressing this difficult problem.

Employment practices which deny opportunities to any class

of workers in the name of safety and health are of great
concern to O5HA, and the Department of Labor. These
practices are fundamentally in conflict with the Occupational
Safety and Health Act wnhich requires the assurance “"insofar
as practicaple that no employee will suffer diminished
healtn, functional capacity or life expectancy as a result
of...work experience."

On April 19, 1978, I delivered an address to the "Workshop
on the Assessment of Reproductive Hazards in the Workplace"
sponsored by the Society for Occupational and Environmental
Health and the National Institute for Occupational Safety
and Health. A copy of this address is enclosed for your
information.
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In that address, 1 discussed some of the difficult unanswered
questions concerning reproductive hazards of both men and
women, and explained OsHA's expanding role in this area.

0SHA is convinced that the mere exclusion of workers does
nothing to eliminated the hazard which is purported to
justify exclusion, and that such exclusion is not intended

by the Act.

I am writing to you as a corporate medical director because
you will play a major role in the consideration of the use
of exclusionary practices as a means of limiting exposure to
toxic supbstances in your company. You may be aware of my
presentation to tne American Occupational Health Conference
on April 12, 1978, in New Orleans, a copy of which is enclosed.
In this aadress I emphasized the many varied and significant
roles which occupational physicians play in protecting
worker health. Your impact on corporate employment policies
and your commitment to worker health are indispensible to
the eventual elimination of occupational disease.

making, I urge you to consider  w caution the adoption
of any policies of exlusion ns of dealing with
occupational health co§c Pt appears that some exclus-

In recognition of your crucial rolé géérporate decision-

ionary practices ar > sw1ftly adopted on the basis
of fragmentary (z:} usive evidence. Concern for
female reprodudﬁg%g apacity and tne fetus is praiseworthy,
but experience i demonstrating tnat any given substance
may pbe egqually damaging to the male reproductive system
and through the male to the fetus. I believe that attention

must be focused on hazards faced by all workers--men as well
as women.

I am also concerned that some exclusionary employment
practices are pbeing adopted instead of steps being instituted
to eliminate health hazards. The laws of this nation are
committed to guaranteeing both healthful working conditions
and equal employment opportunity. I believe, therefore,

that employers should exhaust all possible avenues of worker
protection (pbe they engineering controls, work practices,
personal protective equipment, etc.) before considering the
adoption of exlusionary employment practices.

Additionally, I am concerned that some employers are adopting
exclusionary practices in situations where less restrictive
alternatives exist. Job rotation or transfer, temporary
leave of absence during parenting, and rate retention are

all options less restrictive tnan total exclusion from the
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OSHA has much work to do.in this area, and is expanding its efforts in
concert with other federal agencies-such as the Equal Employment
Opportunity Commission (EEOC) and the Office of Federal Contract
Compliance Programs (OFCCP). On April 4, 1978, the EEOC Commissioners
passed a statement (a copy of which is enclosed) which Chair Eleanor
Holmes Norton indicates should serve to put employers on notice that
they should think before they act and that they may be violating Title
YII when they exclude or remove individuals from the workpiace because
of alleged exposure to workplace hazards. OSHA will continue to seek
to establish standards which provide adequate protection for the
entire workforce and will initiate appropgd t%%;nforcement actions in
situations where employers have fq;]e -ﬁggﬁ with the OSH Act.

dedication both to p orker health and to assuring equal
employment oppo 'E%f% each and every worker in this country. We
" must net allow oc jonal health considerations to serve as the
basis for 1imiting the job opportunities of any class of workers. The
purpose of the OSH Act is served by eliminating the hazard rather than
the worker.

The purpose of this 1ettg§§E§%§o ge rational decision-making and
o

I solicit your views and experience on this difficult issue. OQSHA's
decision-making is still in the formative stage, and we encourage your
input as to historical problem areas, policy options, legal analyses,
or other suggestions. In the coming months, OSHA intends to develop a
comprehensive agency approach in dealing with exclusionary practices
which considers the wisdom of all interested sectors of the public.
The National Advisory Committee on Occupational Safety and Health
(NACOSH) has discussed this problem and is considering alternatives
available for agency action. I welcome your advice and counsel.

Sincerely,
4 //T) /
//v’\./& /aﬁ/ .
Eula Bingham "~ AL
Assistant Secretary .

Occupational Safety and Health

Enclosures
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Occupation Efﬁ alth Administration
Presented ican Occupational Health Conference

New 0r1eans, Louisiana

April 12, 1978
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1 want to thank you for the opportunity to address this special
plenary session of the American Occupational Health Conference.

As you are all aware, the Department of Labor was originally created

to promote and protect the interests of American workers. This is a
very important objective that was further strengthened by the creation
of the Occupational Safety and Health Administration by the Congress

in 1970. We feel that our mission to assure a healthy and safe

working environment for American workers is of the utmost importance to
society. It is a difficult task and we recognize that we can't do the
job by ourselves.

We need a Tot of help and cooperation in o *§§?g§bieve our goals.
We know from past history and the exp e had, especially

during the last year, that we can u p from members of the
medical profession, the acad ' un1ty, other federal agencies,
American industry and. Mwwdrkers, However, we need more cooperation
and exchange of scientigsg_ i We
need Tor workers to be dble to identify possible health and safety
hazards, and to notify us of their concerns; we need the medical
community to share data with us to help us prevent acute episodes from
occurring.

We're doing everything that we can to improve the effectiveness of the
enforcement of the Occupational Safety and Health Act. OQur basic
philosophy has been that we have a good Taw. We believe that it needs
to be administered more effectively than has been the case in the
past. Secretary Marshall is committed to the proposition that the
safety and health of workers should not be an element in economic
competition. We think that this should apply to all labor standards,
but it's particularly important when we talk about safety and health.

I know that workers, and many in the occupational medical community,
fought hard to win passage of the Occupational Safety and Health Act,
but when the Act was finally passed the real fight for safety and
health was only beginning. Many individuals have diligently labored
over the years to force past administrations to fulfill the promise of
this landmark legislation. I know that it's been frustrating and
disappointing for workers to turn to the Agency responsible for health
and safety and find it unresponsive and even in some cases opposed to
worker protection.

This administration is firmly committed to worker health and safety.

In his first speech at the Department of Labor, President Carter said

that he felt that, quote, "Of all the beneficial legislation passed in
recent years, the Occupational Safety and Health Act had the best

prospect of improving the lives of Americans workers.” The President

went on to say that he felt that the OSHA program could be well-administered
and well-accepted, and he added that there would be no backing down on

the concept or purpose of that law.
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Secretary Marshall and I have been deeply comitted to turning OSHA
around. We have redirectd the resources of the agency to concentrate
on the most serious hazards facing workers. Secretary Marshall and I
have been deeply committed to turning OSHA around. We have redirected
the resources of the agency to concentrate on the most serious hazards
facing workers. Secretary Marshall said last year that he felt OSHA
had been going after minnows and letting whales get away. We're now
going after the whales. We're going after the chemicals that cause
irreversible disease, cancer, and chronic pulmonary diseases.

We're trying to overcome six years of footdragging. With over 25,000
identified toxi¢ substances in the environment OSHA in the past has
issued only four health standards covering 17 chem . This adminis-
tration has already issued three emergency st 'ﬁéé two permanent
standards. Within the next few week W 11 final standards
for arsenic, cotton dust, and DB §§§ oledd in the next few
months. But issuing st §§p one step in our efforts. We're
also committed to effec%§§£¥l ement. We have directed that at
Teast 95 percent of our #hspection resources are to be focused on the
most hazardous workplaces. In reality, though, the agency can only
inspect about three percent of the over five million businesses that
we're responsible for each year. That's why we believe that the real
key to job safety and health is a well-informed work force, a work
force sensitive to its rights, aware of occupational dangers, and
confident that it is protected under the law.

I believe that every worker has a fundamental human right to a safe

and healthful workplace. A worker should not have to Tay his or her

1ife on the line just to have a job. No American worker should have

to choose between health and a paycheck. I believe workers have a

right to know the nature of the substances in their workplace environment,
and to know how effectively their employers and the government are in
protecting them against those hazards. I believe we also have the

duty to inform workers of suspected or potential hazards in the

workplace. We have not yet fulfilled the fundamental right of every
American worker to a safe and healthful workplace.

The Carter administration has stressed human rights. We have not yet
fulfilled the fundamental right of every American worker to a safe and
healthful workplace. For too long, many workers have been expected to
risk their health at the price of being able to work and support their
families. We must reverse that attitude. When I assumed the leadership
of the Occupational Safety and Health Administration, we had no
full-time occupational physicians in the Agency. We are actively in

the process of recruiting this badly needed talent and we do have
occupational physicians on contract and serving on advisory committee
such as NACOSH and the newly established Advisory Committee on cutaneous
hazards. I know that we have at least three such people serving OSHA

in this capacity in the audience today.
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What are some of the things we at OSHA expect of physicians serving in

the industrial community? In the area of prevention, we expect ‘
physicians to be the primary dispensers or preventive physical examinations
to determine overall worker health, not just to ascertain if cho]estero]
levels are elevated.

We need your advice as forcefully as possible on new chemicals entering
the workplace and to make sure that adequate testing and adequate
protective measures are taken to protect worker health. We need your
input to face squarely the evidence of toxic eff animal testing
and to the fact that these effects may be to man. In the
area of standards and in the sta *§§i§ng ss we need your
participation in helping to E%gé%Sp ation and data concerning
appropriate medical su rs who work with these chemicals.
We don't need a denia] e prob1em but scientific and reliable data
to deal with the situation on a factual basis.

The area of education is another one where we need your input.
Physicians and nurses still have the potential to do the most effective
job in the education of workers and employers. While the image of

some industrial physicians may be somewhat tarnished, you know as well
as 1 go that your judgements are still being looked upon as somewhat
sacred.

Let me look you in the eye and tell you what I believe your responsibilities
are concerning women. You are helping make corporate medical policy
concerning the employment of women. These are human beings who also

need jobs. :

Are you discriminating against women? Or are you discriminating
against men who remain behind to do the dirty jobs your company

doesn't want to spend the money to control? The Department of Labor
does not intend to let either type of discrimination to be used and we
intend that there shall be no protective discrimination used in the
American workplace. If this type of discrimination continues, appropriate
federal action will be taken to see that it ceases. Let me tell you
how one senior occupational physician advised a woman who was being
harassed by another physician some 17 years ago. During the early
stages of pregnancy, the latter physician recommended that she be
removed from her research position in a Univeristy laboratory because
of potential exposure to toxic substances encountered in her research
work. The head of the Department, a well known senior occupational
physician called the woman in and openly discussed the potential hazard
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fnvolved and the precautions that should be taken to insure no hazardous
exposure would occur. He also volunteered additional help in certain

of her research to remove her from the exposure. At no time did he
recommend removal from the job, only assistance and advice on how to
have a safe and healthy working environment and how to avoid exposure.
He also told her that at any time she had any apprehensions to come

and talk directly with him. You probably recognize him as Dr. Robert
Kehoe.

and their families and discussing potential sures in the
workplace and how to protect against them? u encouraging family
planning and reporting of early pr négggﬂgo e Medical department.
Are you discharging your re n§§¥%32tie as a physician representing
the health and safety i e workers and their families?
Regardiess of what mig;gggg, verse to overall company policy, you,

as a medical doctor, have€ the duty to inform and to assure a safe and
healthy working environment for those you are hired to protect.

Are you as occupational physicians sitting down wéq%%%our employees

We at OSHA also need your cooperation during crises that unfortunately
do occur. It was not evident during the kepone and leptophas episodes.
It has been forthcoming since, as well illustrated by the past DBCP
incident.

I am hopeful that this type of cooperation will be more in evidence in
the future. 1In closing, 1et me report a quote given by Dr. Irving
Tabershaw almost a year ago when he delivered the Sappington Lecture
at the ADMA meeting in Boston:

“There is one doctrine to which all physicians subscribe. Every
physicians's obligation -- and it is equally pressing on the occupational
physician -- is to the health of the individual, no matter who pays

for his or her health care: the recipient, the government, an insurance
company, an educational or research institution, or an employer. The
occupational physician who follows this principle not only fulfills his
professional and ethical responsibilities, but also protects the

health of the enterprise," which means the physician's employer. "The
workers are the company," Tabershaw continued, "What's best for them is
best for the enterprise.”
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Good morning. I am pleased to be here today, and I am
particularly pleased to be a part of this continuing
discussion of a problem that is still a dilemma to us all=--
reproductive hazards--how to assess them--and how to protect
against them.

Historically--and too often, still today--reproductive
hazards have been seen as a "women's problem"-—-as if there
were no male contribution to the continuation of the species.
Recently, many of the lead industries have ted to exclude
women of childbearing age, and simil (gglonary practices
are apparently becoming more con %§§¥ trochemical
industry as well., This dj rend is alarming

to me. It also wo §§y ﬁhe unions and other groups.
Ironiecally, such piggﬁ‘ could ultimately result in dis-
crimination against male worker, since many substances,
such as lead, which affect female reproduction and the fetus,
are also harmful tc¢ men. :

One company excludes fertile women from its lead operations
expressing concern for the fetus. But that same company does
not test male workers for effects on the sperm, even through
recent studies show that lead can affect male fertility.

Just in the last year with the nematocide DBCP we saw an
instance where clearly, the male reproductive capacity was
affected--in some cases resulting in sterility. Nobody
seriously suggested that we remove all males from that
operation. Would that have been the social response if the
workers in that instance had been women?

The more we learn about toxic effects on reproduction, in
fact, the more we are aware of the importance of male
vulnerability. Research on vinyl chloride and anesthetic
gases, for example, has shown higher rates of birth defects,
spontaneous abortions and other reproductive abnormalities
not only among women workers, but among wives of exposed

male workers.

At OSHA we are dedicated--and it is our legal responsibility--
to assure sofar as possible safe and healthful workplaces for
all workers--men and women. And that includes protection of
all functional capacities, including the reproductive capac-
ity. We have a responsibility to insure the continuation of

a healthy human population--as well as an obligation to
protect every working person from the avoidable tragedy of

a spontaneous abortion or stillbirth, or procreating children
with birth defects.
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Those of us who are scientists and those of us who are
involved in government regulations have a lot of catching

up to do. For too long we have been concerned with protecting
only the healthy, white male worker. Any vet, paradoxically,
one important reason for the discriminatory practices we are
now seeing is that we know more about reproductive effects

on females, especially during pregnancy.

For some inexplicable reason, little research has been done
on the effects of workplace toxins on male T oduction. I
think it is time we recognize the dlsc y effect of
this emphasis, and make sure that «§§i we do not
foster a continuing bias by p1 oductive hazards
as primarily a female ph

We must be sure that %ggg:igon is also addressed--where
indicated--to seekin t effects on the male reproductive
capacity. This does not mean ignoring gender-specific
effects where they do occur. We need to be aware of these
and use that information--not to exclude workers but to
protect them.

It is particularly important to have meetings such as this,
because as a regulatory agency, OSHA needs to be guided by
the information the medical community can generate. AaAnd in
this area of reproductive hazards, it is easy to lose focus,
since the scientific responsibility is so diffuse among many
diverse agencies including our own sister agency, NIOSH, but
also the Environmental Protection Agency, the National Cancer
Institute, Environmental Health Sciences, the Food and Drug
Administration, the new Department of Energy, and others.

We are still on the frontier in learning about toxic effects
on sexual capacity. We have vast gaps in knowledge left to
fill. And our job at OSHA is that much harder because we
have to develop standards for worker protection now. We
have to address the social and legal dilemmas and we are,
but we are limited to some degree by how little we know,
scientifically, about the risks involved.

And that list includes only those substances for which we
have dose-response data.

As a regulatory agency, we need answers from scientists in
many areas:

® What more do we need to know about mutagens. We
know that certain substances are mutagenic, but we
have not yet been able to trace a defect in a human
population to a mutagenic exposure.
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e When are epidemiological studies useful in evaluating
reproductive effects, and when are they not?

e Is there any need for a tier--or hierarchical approach--
in evaluating mutagenic and other reproductive
toxicology?

® What other information do we need about the effects
of toxic substances on male and female physiology
under stress.

e How can we relate data from animal tests to human
populations‘in determining safe exposures?

e How can we detect toxic substances that exert a weak
effect? Can methodologies use estlng safety in
pharmaceutical drugs be use ‘§§ ssing workplace
and other environmentalqgrp or do we need new

testing protocols? %
5

e Should ter ts consider toxic exposures
prior to c on°

e What do we need to know about synergistic and additive
effects of multiple toxic exposures?

e In terms of social responsibility, at what point should
industry, in its testing programs, inform employees
and regulatory agencies of abnormal results?

e Given the number of chemicals which still need to be
evaluated for reproductive toxicity, what should be
the method for assessing priorities?

These are only a few of the questions that scientists can help
us to answer., None of them have simple solutions. But in
talking about methodology in this field, I want to emphasize

to you how important it is, because we are dealing here with
substances that have a vital impact on people's lives. And the
methodologies used in testing are going to be scrutinized more
closely than they ever have been before.

At OSHA, we are beginning the long overdue task of formulating
a fair, uniform policy aimed at prectecting all workers, male
and female. And by protection, let me emphasize again that
our commitment is to protection, not exclusion. Employers who
look at the exclusion of any group of workers as an answer
should be warned that it could have legal implications both
under the OSH Act, which explicitly seeks to assure a healthful
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working place for every man and woman and also under the
Equal Employment Opportunity Act, which protects against
job discrimination.

We really don't know the scope of the problem we are facing--
but we know that socially we have a problem. To illustrate,
seven percent of all children born in the United States suffer
from serious birth defects--a total of some 200,000 a year--
accounting for a vast medical problem. One out of three beds
in children's hospitals are taken by children with congenital
defects. Some of these are hereditary. About ten percent we
know are environmentally induced, and the v ajority--two-
thirds of all defects--are of unknown oxg And we have
similarly disturbing and inexplica s§§§; ics on spontaneous
abortions and stillbirths. Ye heNgloge*We learn about the
effects of environmental osures on reproduction, the
more we suspect that i ﬂé:% stantial burden. The list of
chemicals and other tiggs. bstances such as radiofrequency/
microwaves grows almosf daily as our research efforts expand.
NIOSH now lists 56 substances which are mutagenic in animal
tests and 471 teratogens.

We have created a new internal task force to consider a whole
series of issues related to reproductive function. The soc¢ial
and legal implications in this area are complex, and we don't
have many answers yet.

Women employees are worried about their jobs in work situations
that have been traditionally male dominated. Now that they
have managed to get a foot in the door, they fear this repro-
ductive issue is being used to exclude them. Other workers,
male and female, are planning families and they are concerned
about whether their workplace exposure is safe. Too often we
don't have the answer.

Employees are also afraid some companies, to be candid, are
acting from simple fear of liability. But in many instances
they, too, are at a loss to know what policies to adopt.

Our internal committee will be looking at these problems and
such issues as rate retention, maternity and paternity leave
or temporary transfers.

We will also be looking at the feasibility of generic standards
for certain classes of reproductive toxics.

Discussions have been underway for some time between OSHA and
other involved agencies, principally the EEOC, which has
responsibility for protecting workers' rights to fair employ-
ment. These dkscussions are still in the early stages, and
will continue. )
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We are also concerned about increasing public understanding

in this area. We are committed to educating our constituencies--
both workers and employers about this area, which is still so
poorly understood by the public.

Above all, I think it is important that we keep separate
jssues are medical ones, and which are social and le
so that the actions we take as scientists don' t% 1

b

the door for more discriminatory pract1ces. OSHA

is to insure that no man or woman has t etweeen a job
and the right to procreate healthy @’




The U.S,

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
WASHINGTON, D.C. 20506

Statement on Ha S
and Equal Emplovment Opportunitwy

Equal Employment Opportunity Commission

believes that the objectives of Title VII of the

Civil Rights Act of 1964,

as amended, to eliminate

employment discrimination comport with the objectives

of

those laws designed to assure a workplace free of

conditions that threaten the health or safety of employees.

Employers have at times undertaken employment practices

or
of
by
to

policies that adversely affect the economic opportunities
women of childbearing capacity and others protected

Title VII, by excluding them from jobs involving exposure
allegedly hazardous substances.

The Commission's chief concern is that employers, in
seeking to meet their responsibilities to assure a secure
workplace free of risk to the health or safety of employees,

do

80 without treating women and men unequally because of

their sex and without violating the rights of 1ndiv1duals

to retain or compete for jobs or promotio hout regard
to race, sex, national origin, rel r. Exclu-
sionary employment actions without regard

for rigorous adherence
may be viewed as unl
Copmission urges emp

til
g§§abl °scientific processess
z;;g mination. Further, the
to make sure that such exclu-

sionary practices not be instituted without making a
serious effort to find alternative methods with a less -
exclusionary ifmpact.

To

laws,
mission,

promote the more efficient administration of these
therefore, the Equal Employment Opportunity Com-
in coordination with g8ll agencies concerned,

has joined in an examination of these issues with a view

to

providing more explicit guidance. Pending this .

examination EEOC will continue the vigorous enforcement

of

Title VII as to all employment practices or policies

that unlawfully exclude women of childbearing capacity
and any other persons from the workplace or otherwise
adversely affect the economic opportunities of any
individuals protected by Title VII.
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On April 4,
Commission,
approve the

1978, at a duly announced meeting of the
Vice Chair Leach moved that the Commission
foregoing statement.

by a vote of 3 to 0.

Commissioner Walsh seconded the mﬁtﬂgagggﬁiih was approved

Leach, Commissione

o
Voting in the aff%géggzyiiﬂ\é%air Norton, Vice Chair
J -

s .
April 21, 1978 7/1/,;/ s//:f[."/\n.._

(Seal)

Marie D. Wilson
Executive Officer
Executive Secretariat
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