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November 12, 1976

Jerome Heckman, Esquire
Keller & Heckman

1150 17th Street, N.W.
Suite 1000

Washington, DC 20036

Dear Jerry:

As you may recall, in June 1975, we distributed to the
members of SPI a memorandum on the "Policy and Procedures of
the Environmental Protection Agency in Implementing the
Freedom of Information Act." The latter half of the memo-
randum discussed the regulations proposed by EPA to protect
the confidentiality of business information, consistent with
the Agency's obligations under the Freedom of Information Act.
On September 1, 1976, EPA promulgated its final regulations
governing reqguests for business information, with an effective
date of October 1. (41 Fed.Reg. 36902). The significance of
these final regulations became a matter of discussion at the
meeting of the SPI VCM/PVC Technical Committee in Washington
on October 26 and, therefore, we thought it would be useful
to update our original memorandum.

No material changes have been made in the regulations as
discussed in our earlier memorandum, but the final regulations

have been simplified and clarified to some degree. For example:

(1) The draft regulations imposed upon a business
the responsibility of appropriately marking information
it submits to EPA for which it desires to make a claim
of confidentiality. Failure to do so would have re-
sulted in an automatic waiver of the claim. Under the

final regulations, a business still has the responsibility

to appropriately mark information submitted to EPA,
However, Section 2.203 has been revised to reguire the
Agency to attach a form to any request it makes for
information which may be confidential, which form will
advise the business of this responsibility. Also, a
claim of confidentiality may still be made after infor-
mation has been submitted to the EPA, but the Agency
makes no promise that the information will be protected.
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(2) The draft reg ations provided that EPA could
make a "class" determination with regard to certain
types of information being collected by it from a number
of businesses which, because of the common characteris-
tics of the information, would necessarily result in
identical treatment. A finding by the Agency that
information falling within a class is not confidential
would have been a final determination as to all companies
for the purposes of these regulations. This is no
longer true. As promulgated, Section 2.206(d) provides
that the class determinations are simply informative,
and i1if a request for information covered by the deter-
mination is made, a concerned business will still be
provided an opportunity to object to disclosure as if no
such determination had been made.

(3) The reguirement in the draft regulations that
businesses satisfy EPA that there is "substantial" like-
lihood that disclosure of information would substantially
harm the competitive position of the business, or lessen
the availability of information to EPA, has been amended.
Businesses now need only show that there is a likelihood,
not a "substantial” likelihood, of such a result. This
change was made to reflect court decisions in this area.

A copy of the regulations is enclosed. O0Of particular
interest is Appendix A thereto, where the most relevant comments
received by EPA on the proposed regulations, and the Agency's
response to them, are set forth. The responses are especially
helpful in understanding the attitude which EPA will take in
determining whether information submitted to it ought to be
protected under the Freedom of Information Act.

If you have any questions, please advise.

Sincerely yours,

INgS
kj\«%x_

Harold Himmelman

HH/ap
Enclosure

cc: John R. Lawrence
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PART IV:

ENVIRONMENTAL
PROTECTION
AGENCY

REQUESTS FOR
INFORMATION

Confidentiality of Business Information
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Title 40-—Protection oif Environment
[FRL &°7-T1
CHAPTER l-—ENRVIRONMENTAL
PROTECTION AGENCY

Requests for Information; Confidentiality
of Business lntormation

On May 20, 1975, the Environmental
Protection Agency (I.PA) raused to be
published tnthe Fooh 21 - L.i7R adoes
ument 40 ITL 210870 . TOpC o crend
40 CFR Part 2 by adding & new Subpart
B entitled “Confidentiality of Busiess
Information.” Certain corrections and
revisions to that document were mace
by & document publizhed in the FEDERAL
RecisTrR on July §, 1573 V10 T70 514y,
Interested persons were cnien ol July
22, 1975, to submit wrnticn comments,
suggestions, or objecticnis. Some 60 com-
ments were recenved, omnruters in-
cluded trade associations, business firms,
environmental organtsations, state agen-
cles, and others. Full and careful con-
sideration was given to all written com-
ments recelved.

As promulgated below, the rule reflects
a number of changes from the proposed
rule. Many of these changes were sug-
gested by comments on the proposed rule
made by interested members of the pub-
lic; others were found dearable in order
to simplify and claryfy various provisions,
even though they were not specifically
suggested by comments {rom the public,
The changes do not introduce sicnificant
variations from the subject matter and
issues presented in the Mav 20 and July
9, 1875, documents. A summary of the
stgnificant comments, the Administra-
tor's responses to these comments, and
the other changes that have been made
appear as Appendix A The Preamble to
the May 20, 1975, document also dis-
cussed many of the i.sues presented by
this rule-making proceedinz.

The purpose of Subpart B s to estab-
Hsh and make known to the public the
rules and procedures which EPA will
use in handling information gathered by
EPA which may be entitled confidential
treatment for reasons of business confli-
dentiality ‘The regulation represents
EPA's attemnt to devi:e a procedure
which protects the interests of the busi-
nesses which furnish {nformation to
EPA, the interests of members of the
public who request that EPA disclose
such information, and the interests of
EPA 1in carryving out {ts statutory mis-
sfons. As stated more fully in the Pre~
amble to the May 20 document, thesze
vartous interests may from time to time
be in conflict Busmesses have recently
expressed concern that Federal agencles
may  disclose pronrietary nformatlon
the agencies possess and thereby harm
the butineswes On the othor hand, mem-
bers of the public have asserted that
understanding and criticizint Govern-
ment proposals or decisions Is difficult or
impossible U the bu.iness data upon
which the Government relied are un-
aviilable for scrutiny. EPA  under-
stnnds the importance of bo'h these ar-
guments and. {n addition, {5 aware that
the continuing flow of information from
businesses needed for sound EPA dect-
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siohmaking moy be rlected ndversely
iIf bufne..es do not ool that RPA gives
full and fa:r cons:deration to their con-
fidentiality c¢laims.

Sublart B, as promulgated below,
estabii~hies precedures and substantive
rules desioned to: Limit the hkelihood
of inadvertent aizclosure of confidential
busmess informatian: afford bustnesses
a falr et Lot te a.sert a condfi-
acatas tvoelmm wnd to substuntinte the
claun prior to an LPA ruling on the
claim; allow a busiiess to seek judicial
revien of an EPA ruling unfavorable
to it; protect the interests of members
of the public who reguest disclosure of
bu messanformation under the Freedom
of Inwriaauisn Act, 5 USC 332 and
furni-n puicance to those EPA officers
and employees who must deal with con-
fidentizlity cloims and requests for in-
formation whie carrying out other im-
portant Agency business.

Subrart B consists of a series of gen-
erally applicable rules (§§2.201-2.213)
and certain special rules which modify
the general rules wnen necessary to im-
plement several statutes under which
EPA operatzs and wluch contain special
provisions governing the treatment of
business information.

A revision of Subpart A of 40 CFR
Part 2 is also promulgated below, (Sub-
part A contains the Agency's basic regu-
lations concerning the treatment of re-
quests for information under 5 USC,
552). Many of the changes to Subpart A

are merely matters of style de-
slgned to rmore clearly set forth
procedural rules which were stated

in the earlier version of the sub-
part. Former %2107 has been redesig-
nated as § 2.106. and a new § 2.107 has
been added, dealing with the treatment
of misdirected written requests and oral
requests, The subpart has been revised
in severul places to indicate more clearly
that a discretionary deeision to with-
hold exempt documents should be based
on a finding that the public interest
would not be served by disclosure. Section
2.119(b) has been revised to indicate
that matters exempt under 5 U.8.C. 552
() (8) or (b)(9 normally will not be
disclosed as a matter of policy. Bection
2,120 has been extensively revised to
state additional examples of search and
duplication efforts for which the fee will
be the actual direct cost to EPA, to
indicate {tems for which no charge shall
be made, and to clarifv the procedure
to be used in considering requests for
reduction of walver of fees. Former
§2.121, which recited a statutory re-
quirement concerning an annual report
to Congre:s, hus been deleted as unnec-
essary. Because the changes to Subpart
A consist of rules of agency organization,
procedure, or practice, and because pub-
lic comment on these changes is unnec-
essary and would not serve the public in-
terest, pood cause 15 hereby found for
promulgating the revision of Subpart A
withiout use of the proposed rulemaking
procedure of 5§ US.C. 553{e),

Finally, miner changes to other parts
in Chapter I of 40 CFR are also being

made f{or the purpose of conforming
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these parts to the nealy promulzated
Subpart B of Part 2.

Accordingly, Chapter I of 40 CFR 13
amended as set forth below.

Effective date: These regulations shall
become effective on Qcetober 1, 1976

Dated: August 12, 1976,

RuUsseLL E. TrRaIN,
Admanwstraror.
Chaptler T of 40 CFR is amended as
follows:

1. Part 2 is amended by revising Sub-
part A and by adding a new Subp.rt B,
s0 that the Part reads as follows:

PART 2—PUBLIC INFORMATION
Subpart A—Requests for Information

Sec,

2100 Definitions

2.101 Policy on dircle~ure of EPA re ords

2.102 [Rescrved)

2.103 Partial disclosure of records,

2.104 Requests to which this subpart ap-
plies.

2105 Existing records,

2.106 Where requests for agency records
shall be filed,

2107 Mlsdirected written requests, oral re-
quests,

2,108 Form a request,

2.109 Requests which do not reassctiably
describe records sought.

2.110 Responsibilities of Freedom of Infor-
mation Officers.

2,111 Actton by office responsible for re-
sponding to request.

2,112 Time allowed for issuance of initial

' determination,

20113 Initial denials of requests

2.114 Appeals from inf{tial denlals; tnanner
of making.

2.115 Appeal determinations, by whom
made.

2.118 Contents of determination denying
appeal,

2.117 Time allowed for issuance of appeal
determination.

2.118 Exemption catecoriesa,

2119 Discretionary releass of evempt
documents.

2.120 Fees, payment; walver

2121-2200 [Reserved].

Subpart B—Confidentlality of Business
tnformation

2201 Definitions.

2203 Applicability of subpart, prisrity
where provisions confilet; records
contalning more than one kiod of
Information.

2203 Notice to be Included in EPA requests,
demands, and forms; method of
asserting business confidentiulity
clalm; eflect of fallure to assert
clalm at time of submisston.

2204 Initial action by EPA othce

2205 Final confidentiality determin.vion by
EPA legol office.

2.208 Advance confidentiality de*zrmina-
tions.

2,207 Class determinations.

2208 Substantive criterla for use fn can-
fidentinlity determinatious

2209 Disclosure in snecial circumstances

2210 Nondisclosure for reasons other than
business confidentiality or where
disclosure s prohibited Ly other
statuta,

2211 Safeguarding of buslne-s Informattng,
pennlty for wrongful disclosure,

2212 Establishment of countrol otfices for
categories of busine.s Itformation

3213 Deslgnation by business of addrissee

for notices and 1nguiries.

1976
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Sec.

2.214-2.300 {Reserved].

2.301 Epeclal rules governing ceriadn 1ln-
tormation oblained under the Clean
Alr Act.

Bpecial rules governing eertain in-
tormation obtained under the Fed-
edal Waler Pollution Control Act.

Speclal rules povernlng certain ipbe
formation obtained under the Noisa
Contirol Act of 1872,

£peclal riules | overning certain in-
formation obialned under the Safe
Drinking Water Act

IReserved].

[Reserved)!

Speeial rules goveruing certain tnfors
mation obtatned under the Federal
Insecticide, Funricide, shd Roden-
etide Act.

Special rairs goveruing certain infor-
mation obtained under the Federal
Tood, Drug, and Cosmetic Act

Epeelal rules paverning certain infor-
mation obtained under the Martne
Protection, Re-earch and Sanctuar-
les Act of 1972,

AvtHoriTy: 5 USC 301,
208, 301, and 307 of the Clean Afr Act, as
smended, 42 US C 18537c-9, 185716, 1847g.
1857h~5; secs. 308, 501, and 508(a) of the
Federzl Water FPollution Control Act, as
amended, 33 U S C. 1318, 1361, 13693(a); sec.
13 of the Nolse Contro! Act of 1872, 42 USC.
4912; secsr 1445 nnd 1450 of the Safe Drink-
ing Water Act, 42 USB.C. 300J—4. 300§-9: secs.
10, 12, and 25 of the Federal Insecticide,
Fungicide and Rcodenticlde Act, as amended,
¥ USC. 136h, 136], 136v; sec 408(f) of the
Federal Food. Drug and Cosmetic Act, as
amended, 21 U.8 C 346a(f): and secs, 104(0)
and 108 of the Marine FProtection, Research,
and Sanctuaries Act of 1972, 33 U.S.C. 1414
(), 1418

2302
2 303
2.304

2,305
2 306
2,307

552, 553, sccs. 114,

Subpart A——Requests for Information
§ 2.100 Definitiona,

For the purposes of this part-

(a) “EPA"” means the Umted States
Environmental Protection Agency.

(b) *EPA record" or, simply, “record”
means &nd document, writing, photo-
graph, sound or magnetic recording,
drawing, or other similar thing by which
information has been preserved, from
which the information can be retrieved
and copied, and which is, was, or is al-
lezed to be possessed by EPA. The term
includes informal writings (such =&s
handwnritten rnotes, drafts, and the like»,
and also includes information preserved
in & form which must be translated or
deciphered by machine in order to be 1n-
telligible to humans, The term includes
documents and the llke which were
created or acquired by EPA, its predeces-
sors, its officers, and employees by use of
Gorernmernt funds or in the course of
transacting official business. Howeuver,
the term does not Include materinls
which are lezally owned by an EPA oifi-
cer or employee 1n his or Ber purely per-
sonal capaeity. Nor does the term in-
clude materials published by non-Fed-
eral orgamizations which are readily
available to the public. such as beooka,
journals, and peniodicals  avallable
through reference libraries, even :f such
materials are n EPA’'s possession.

(¢) “Reguest” means a8 request to in-
spect or obtain a copy of one or more
records.
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(d) “Requestor” mneans any person
who has submitted a request to EPA.

§2.101
orda,

(a) EPA will make the fullest possible
disclosure of records tg the publie, con-
sistent wiwh the rights of ind:viduals to
privacy, the nghts of persons in busi-
ness information entitled to confiden-
tial treatment, and the need for EPA to
promote frank internal policy delibera-
tions and to pursue 1its official activitics
without undue disruption.

(b) Al EPA records shall be available
to the public unless they are exempt
from the disclosure requirements of &
U.8.C. 552.

rer All nonexempt EPA records shall
be available to the public upon request
recardless of whether any justification
or need for such records has becn shown
by the requestor,

£ 2.102 [Reserved]
£2.103 YPartial di~closure of records.

If a requested record contains both
exempt and nonexempt material, the
nonexempt material shall be disclosed,
after the exempt material has been de-
leted in accordance with § 2.119.

§2.10+ Requests to which this subpart
applies.

«ay+ This subpart applies to any writ-
ten request (other than a request made
by another Federal agency) received by
any EPA office, whether or not the re-
quest cites the Freedom of Information
Act, 5 U.B.C. 552 See §2.107(a) and
§2.112(b) regarding the treatment of re-
quests which are directed by the re-
questor to offices other than those listed
in § 2.108.

(b) Any written request to EPA for
existing records prepared by EPA for
routine public distribution, e.g.,, pam-
phlets, copies of speeches, press releases,
and educational materials, shall be
honored. No individual determination
under § 2 111 is necessary in such cases,
since prepatration of the records for
routine public distribution itself c¢on-
stitutes a deterrmmnation that the records
are avallable to the public,

§ 2.103

(a) The Preedom of Information Act,
5 U S.C. 532, does not require the crea-
tion of new records in response to a re-
quest, nor does it require EPA to place a
requestor's name on o distribution list
for automatic receint of certain kinds of
records as they come into existence. The
Act establishes requirements for dis-
closure of existing records.

(hy All evwisting EDA records are sub-
ject to routine destruction according to
standard record retention schedules.

£ 2,106 Where requedts for ageney ree-
ords shall be filed,

(ay A request for records may be filed
with the EPA Frecldom of Informnation
Offcer, A~101, 401 M Street, SVW., Wash-
inzton, D.C. 20460.

(b)Y Should the requestor have reason
to believe that the records spught may be
located In an EPA regional office, he may

Policy on disclosure of EPA ree-

Existing records.

56903

transmit his request to the approprate
reqional Freedom of Information Othce
indicated below:

(1) Region I (MMassachuretts, Ceon-
necticut, Mame, New Hamp-oure, Rnode
Island, Vermont):

U.5. Eavironmental Protection Acricr, Free-
dotn of Informattan Oficer, Room 22.3
John F Kennedy Federal Bu''d nz, Brorao-
AMats 02203

(2» Regzion IT (New Jerzey.
Puerto Rico, Virgin Islands. .
U5 Environmental Protectlon ATencv. Foees

dom of Informsuion Officer R 1000, 23

Federal Pluza, Ncw York, NY 1L0uT.

(3) Region IIT (Delaware,
Pennsyvlvama, Virgiua, VWe=
District of Columbzian -

U S Eaviro.mental Fro F"-e

dom of Informatlon O b ) D

ing., Sixth and Walnut S:ree\s Pri au -

phia, PA 19106,

(4) Repgion IV  (Atabama  Flango
Georgia, Kentucky, Mississipel, Noroa
Carolina, South Carolina, Tennesste!
U.S. Favironmensal Pretection AzencoT F oe

dem of Information O
Peachiree Street, NE, A lanta, CM S3a

(5) Region V (Illinols. Indlana, Micki-
gan, Minne=ota, Ohlo, Wiscornami -

U.5. Environmental Protection Apgensy Ivee-
dom of Information OMeer, 220 Dea~bar.
trect, Chicago, 1L 60604,

Kew Yoih.

Marvlard,

T yen
woln,

cer, Eurte Loa lall

(6) Region VI (Arkansas. Lowsana.
New Mexico, Oklahoma, Texas':
T & Environmental Protection Acerncr, Iner-
dom of Information O rem &ue 110, *0 0
Patterson Street, Dallas, TX 73201

(7) Region VII (lowa, Kan:as,
souri, Nebraska)
U.5 Environmental Protection A-~encv, Free-
dom of Information Offcer, 1725 Batmore
Avenue, Kansas Clry, MO 64103

(8) Region VIII (Colorado, Mentana,
North Dakota, South Da.ata, Utah
Wyoming) :

U 8. Environntental Protection Azercr Free-

dom of Information Ofeer, Suce st 1207

Lincoln Etreet, Denver, CO 8_240d

(9) Region IX tArizona, Califormia
Hawaii, Nevada, American Samea,
Guam, Trust Territory of Pacific Isla:
Wake Island) :

V.S, Environmental Protection A ends,
dom of Informatton Qffl.cer, 100 Calt

Street, San Francisco, C.4 94111,

(10) Regon X (Ala-za. Idaho, Oregon.
Washington) :
T 2 Environmental Protrr:
dom of Informaucn Ofeur 12 Y oow 1 4o
rue, Seattle, WA 93101

§ 2,107 DMMisdirected
oral requests,

(a) EPA cannot assure thi-t a uumewy
or satisfactory response un\.er s §hib-
part will be given to wr,
that are adaresed to EPA ¢
or employees other than the Free omoof
Information Officers hstedin § 2,104
EPA officer or employece ;\ho receives a
written request for mspect:on or dis-
closure of EPA records sball premptly

Alls-

Fre--

A eroy Foees

Wrillen PO =g=
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torward a copy of the request to the ap-
propriate Freedom of Information Of-
ficer, by the fastest practicable means,
and shall, if appropriate, conunence ac-
tionn under $ 2.111

) While EPA officers and employees
will attemnpt in good faith to comply with
requests for inspection or disclosure of
EPA records made orally, by telephone
or otherwise, such oral requests are not
required to be processed in accordance
with this Subpart.

§2.108 Form of request,

A request shall be made In writing,
shall reasonably describe the records
sought in a way that will permit thelr
tdentification and location. and should
be addressed to one of the addresses set
forth in § 2 106, but otherwi-¢ need not
be in any particular form.

§ 2.109 Requests which do not rensons
ably describe recorids sought.

(a) If the description of the records
sought in the reguest is not sufficlent to
allow EPA to identify and locate the re-
guested records, the EPA office taking
action under % 2.111 will notify the re-
questor (by telephone when practicable®
that the request cannot be further proc-
essed until additional information :s
furnished.

(b) EPA will make every reasonable
effort to assist in the identification and
description of records sought and to as-

. sist the requestor in formulating his re-
quest. If a4 request is described in general
terms (e.g., all records having to do with
a certan area), the EPA office taking ac-
tion under §2.111 may communicate
with the requestor (by telephone when
practicable) with a view toward reduc-
ing the administrative burden of process-
ing a broad request and minimizing the
fees payable bv the requestor. Such at-
termpts will not be used as a means to
discourage requests, but rather a4 s
means to help tdentify with more specif-
lcity the records actually sought.

§ 2.110 Responsihilities of Ureedom of
Information Officers.

(a) Upon receipt of a written request,
the Freedom of Information Officer
(whether at EPA Headquarters or at an
EPA region) shall mark the request with
the date of recetpt, and shall attach to
the request a control siip indicating the
date of receipt, the date by which re-
sponse is due, 3 unique Request Identifi-
cation Number, and other pertinent ad-
ministrative nformation. The request
and control shp shall then be forwarded
immediately to the EPA office believed to
be responsible for maintaining the
records requested. (If the records re-
gquested are belteved to be located at two
or more EPA offices, each such office shall
be furnished a copy of the request and
control slip, with instructions concerning
which office shall serve as the lend office
for coordinating the response.) The
Freedom of Information Odficer shall re-
tain a file copy of the request and control
sltp, and shall momtor the handling of
the request to ensure a timely response.

(b) The Freedom of Information
Officer shall maintain a file concerning

RULES AND REGULATIONS

each request recetved, which shall con-
tain a copy of the request, initial and
appeal determinations, and other perti-
nent correspondence and records.

(¢) The Freedom of Information
officer shall collect and maintain the in~
formation necessary to complle the re-
ports required by 5 U.S.C. 552(d),

§ 2,111  Action by office responsible for
responding to request.

(a) Whenever an EPA office becomes
aware that it is responsible for respond-
ing to a request, the office shall:

(1) Take action under § 2.109, {f re-
quired, to obtain a better description of
the records requested;

(2) Locate the records as promptly
s possible, or determine that the records
are not known to exist, or that they are
located at another EPA office, or that
they are Jlocated at another Federal
agency and not possessed by EPA:

(3) When appropriate, take action
under §2.120(c) to ohtain payment or
assurance of pavment;

(4y If any located records contain
business information, as deflned In
§2.201(e), comply with subpart B of this
part:

(5) Determine which of the requested
records legally must be withheld, and
why (see §2.119(b));

(6) Of the requested records which are
exempt from mandatory disclosure but
which leoallv may be disclosed (see
§2.118¢a)), determine which records will
be withheld, and why;

(7) Issue an initial determination
within the allowed period (see § 2.112),
specifving (individually or by category)
which records will be disclosed and which
a1l be withheld. and signed by a perzon
authorlzed to issue the determination
under 3 2 113rb) . Denials of requests shall
comply with & 2 113; and

(8) Furnich the appropriate Freedom
of Information Officer a copy of the de~
termination. If the determination dented
a request for one or more existing, located
records, the responding office shall also
furnish the Freedom of Information Of-
ficer the name. address, and telephone
number of the EPA emplovee(s) having
custody of the records, and shall malin-
tain the records in a manner permitting
their prompt forwarding to the General
Counsel upon request if an appeal from
the initial denial s filed. See also
§2.204(0),

(b» If it appears that some or all of
the requested records are not in the pos-
session of the EPA office which has been
assigned responsibility for responding to
the request but may be In the possession
of some pther EPA office, the Freedom of
Information officer who i3 monitoring
the request shall be so informed
immediately.

§2.112 Time allowed for issuance of ini-
tiul determination.

(a) Except as otherwise provided in
this section, not later than the tenth
working day after the date of receipt by
a Freedem of Information Office of &
request for records, the EPA office respon-
sible for responding to the request shall
issue a written detetmination to the re-

questor stating which of the requested
records will, and which will not. be tre-
leased. and the reason for any dental of
a request.

(b) Thne period of 10 working days
shall be measured Irom the gate the re-
quest is first received and lozged (n by
the Headquarters or reglonal Freedom of
Information Office,

(c) There shall be excluded from the
period of 10 working days (or any exten-
slon thereo!) any time which elap<es be-
tween the date that a requestor iz noti-
fled by EPA under § 2.109 that his request
does not reasonably identily the records
sought, and the date that the requestor
furnishes a reasonable identification,

(d) There shall be excluded from the
period of 10 working days (or any exten-
slon thereof) any time which elapses po-
tween the date that a requestor 15 noti-
fled by EPA under §2.120 that prepay-
ment of fees is required, and the date
that the reguestor pays (or mayges suif-
able arrangements to pay) such charges.

(e} The EPA office taking action under
§£ 2,111, after notlfying the appropria‘e
Freedom of Information Office. mas ex-
tend the baslc 10-day period eztablished
under subsection ta) of this secticn by
a period not to exceed 10 additional work-
ing days, by furnishing written notice
to the reguestor within the basic 10-day
period stating the reasons for such exten-
slon and the date by which the cffice
expects to be able to issue & determina-
tion. The period may be so extended only
when absolutely necessary, only for the
period required, and only when cne or
more of the following unusual circum-
stances require the extension:

(1) There is a need to search for and
collect the requested records from fleld
facilities or other establishments that
are separate from the office processing
the request: _

(2) There 15 a need to search for, col-
lect, and appropriately examine 8 volu-
minous amount of separate and distinct
records which are demanded In a single
request; or

(3) There Is a need for consultatton,
which shall be conducted with al! prac-
ticable speed, with another agency have
fng a substantial interest in the deter-
mination of the request or among t%o or
more components of EPA

(fy Faflure of EPA to lssue & deter-
mination within the 10-day period or any
authorized extenston shall constitute final
agency action which authorizes the re-
questor to commence an action In an
appropriate Federal district court to
obtaln the records.

§2.113

(a) An Initial denial of a request may
be issued only for the following reasons:

(1) The record requested i{s not known
to exist;

(2) The record {s not in EPA's poases-
slon;

(3) The record has been publizhed In
the Feperal REcISTER or i5 otherwise
published and avallable for sale:

(4) A statutory provision, proviston
of this part, or court order requires thas
the information not be disclosed;

Initial denials of requests.
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(5) The record {5 exempt from man-
datory cusclosure under 5 U.5 C. 552(b)
and EPA has decided that the publie
interest would not be served by dis-
closure;

6) Seetion 2 204(d) (1) requires Ini-
tial derial because a third person must
be consulted in connection with a busi-
ness confidentiality claim, or

(7)Y The record is believed to exist In
PA's possession but has not yet been
located (zee subsection (i) of this sec-
ton’.

(b) Assistant Administrators. heads of
headguarters stafl offices, and Regional
Admunistrators are delegated the au-
thority to i{ssue initial determinations,
This authority may be redelegated: pro-
tided, that the authority to wssue initial
denials of requests for existing, located
records tother than denials based solely
on §2.204(d) (1)) may be redelegated
only to persons occupying positions not
lower than division director or equiva-
lent.

(¢) [Rererved]

(d) Fach initial determmation to deny
a request shall be written, signed, and
dated, shall contain a reference to the
Request Identification Number, shall
identify the records that are bemng with-
held (ndividually, or. if the denial eovers
a large number of similar records, by de-
scribed category), and shall state the
basis for denial of each record or cate-
gory of records being withheld.

(e) If the issuance of the determina-
tion to deny a request was directed by
some EPA officer or employee other than
the person sigrung the determination
letter, that other person's ldentity and
position shall be stated in the determi-
nation letter.

(f» Each initial determination which
denies, in whole or in part, 8 request for
one or more existing, located EPA records
shall state that the requestor may appeal
the initial denifal by sending a written
appeal to the address shown in § 2.106(a)
within 30 days of receipt of the deter-
mination.

(g) A determination shall be deemed
issued on the date the determination let-
ter is placed in EPA mailing channels for
first class mailing to the requestor, de-
livered 1o the U.S, Postal Service for
mailing, or personally delivered to the
requestor, whichever date first occurs.

th) wWhen a request must be denled
because the record has not yet been lo-
cated (although it is believed to exist in
EPA's possession) , the KPA office respon-
sible for maintaining the record shall
continue to search diligently until it is
located or it appears that the record does
not exist or is not in EPA’'s possession,
and shall periodically inform the re-
questor of the office’s progress,

§2.111 Appeals from
manner of mahing.

(a) Any person whose request has
been denied in whole or in part by an
initial determination may appeal that
denial by addressing a written appeal to
the address shownin § 2 106/a).

(h) An appeal should be mailed no
later than 30 calendar days after the
date the requestor received the initial

initinl  denials;

RULES AND REGULATIONS

determnination on the request. An un-
timely appeal may be treated cither as &
timely appeal or as a new request, at the
option of the Freedom of Information
Officer.

(¢cy The appeal letter zhall contain a
reference to the Request Identification
Number (RIN), the date of the imitial
determination, and the name and ad-
dress of the person who issued the initial
denial. The eappeal letter shall also tndl-
cate which of the records to which access
was denied are the subjects of the appeal.

§2.115 Appeal determination; by whom
made.

(a) The General Counsel shall make
one of the following legal determinations
in connection with every appeal from the
initial denal of a request for an exist-
g, located record:

(1) The record must be disclosed;

(2) The record must not be disclosed,
hecause a statute or a provision of this
part so requires; or

(3) The record Is exempt from man-
datory disclosure but legally may be dis-
closed as a matter of Agency discretion.

(b) Whenever the General Counsel has
determined under paragraph (a) (3) of
this gection that a record is exempt from
mandatory disclosure but legally may be
disclosed, the matter shall be referred to
the Director of the EPA Qffice of Public
Affairs. If the Director of the EPA Office
of Publie Affairs determines that the
public interest would not be served by
disclosure, a determination denying the
appeal shall be issued by the General
Counsel. If the Director of the EPA Office
of Public Aflairs determines that the
public interest would be served by dis-
closure, the record shall be disclosed un-
less the Admunistrator (upon a review of
the matter requested by the appropriate
Assistant Administrator, Regional Ad-
ministrator, or the Director of a Head-
quarters 5taff Qffice) determines that
the public interest would not be served by
disclosure, in which case the General
Counsel shall issue a determination deny-
ing the appesl.

(¢) The General Counsel may delegate
his authority under paragraph (a) of this
section to a Regional Counsel, or to any
other attorney emploved on a full-time
basis by EPA, in connection with any
category of appeals or any individual
appeal,

§ 2.116 Contents of determination deny.
ing appeal.

A determination denying an appeal
from an initial denial shall be 1n writing,
shall state which of the exemptions in
5 U.S.C. 552 apply to each requested
existing record. and shall state the rea-
son(s) for demal of the appeal. A denial
determination shall also state the name
and position of each EPA officer or em-
plovee who directed that the appeal be
denied. Such & determunation shall fur-
ther state that the person whose request
was dernued may obtain de novo judicial
review of the demal by eomplaint filed
with the district court of the United
States in the district 1n which the com=
plainant reswdes, or in which the

Agency records are situated, or in the

36905

Dirtrict of Celumbl., Durizant to 3

USC. 5524,

§2.117 Time allowed for isvuanee of ap-
peal deternnation.,

(a) Excent as otherwnicre provided in
this seetion, not later than the tweniionn
working day after the date of reveint o
the Freedom of Lnformnz Qficer o:
EPA Headquarters of an ooneal {rom on
Imitial demal of a reque-t for reocoeros.
the General Cournsel shall 8 a8 Wr.i-
ten determinatien stating ohoof the
requested records (as to v nuch an ap-
peal was made) shall be cisclosed and
which shall not be disclesed

(b) The period of 20 worxing éavs shall
be measured from the date an anpeal s
first received by the Fre~g
mation Officer at EPA Heaa
cept as other provided in &2 233y,

¢y The Office of General Cown <!
after notifying the Freedem of Informa-
tion Officer at EPA Headguarters. mov
extend the basic 20-day period estob-
lished under subsection (a) of this sec-
tion by a period not to exceed 10 ade:i-
tional working davs. by furnishinT wri -
ten notice to the requestor within the
basic 20-day perod stating the reascrs
for such extension and the date by
which the office expects to he able to
issue a determination The period moy
be 50 extended onlv when absolutelv
necessary, only for the period required,
and only when one or more of the follow-
ing unusual circumstances reguire the
extension:

(1) There is a need to search for an?
collect the records from fleld facilities
or other establishments that are -¢parate
from the office processing the apreal,

(2) There s a need to search for, col-
lect, and sappropnately examine a
voluminous amount of separate and diz-
tinet records which are demended 1n &
single request; or

(3) There is a need for consultation.
which shall be conducted with all prac-
ticable speed, with another agency hav-
ing a substantial interest i the deter-
mination of the reguest or among wo
or more components of EPA.

(d) No extension of the 20-dav pericd
shall be issued under subsection (¢ of
this section wiuch would ¢auze the total
of al] such extensions and of any extan-
sions issued under §2.112te) to excecd
10 working days.

§ 2,118 Exemption categorics,

(a) 5 TL.5.C., 552(b} establishies nmine
exclusive categorigs of matters wnich are
exempt from the mandatory ciiciosure
requirements of 3 USC 552:a1. No re-
quest under § U.8.C. 5532 {or an exwuinr,
located record in EPA's possestion snoli
pbe denied by any EPA ofiice or emplotce
unless the record contains or ts ¢ie-
closure would revealr matters that are—

(1) Specifically authorized under cri-
tera established by an Executive Qrder
to be kept secret in the interest of r..-
tional defense or foreirn policy and are
in fact properlv classificd pursuant to
such Executive Order;

(23 Related solely to the {ntemnal per-
sonnel rules and practices of an agency:
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2y Specifically exempted from dis-
closure by statute, .

14) Trade secrets and commerclal or
finanecial informatlon obitined from a
person and privijeged or confidential
‘see Subpart B) ;

(3+ Interagency or intra-agency
memorandums or letters which would
not be avalable by law to a party other
than an agency in lhugation with the
Azencey:

(6v Personnel and medical files and
wimilar files the disclosure of which
would constitute a clearly unwarranted
mvasion of personal privacy:

7+ Investigatory records compiled
for law enforcement purposes, but only
to the extent that the production of such
records would. ta) interfere with eh-
forcement proceedings; tbr deprive u
person of a right ta a fair t1al or an im-
partial adjudication: ¢ constitute an
unwarranted mvasion of personal pri-
vacy; (d) diselose the identity of a con-
fidential source and. in the caze of a
record comptled by a cuimmnal law en-
forcement authority i the course of a
criminal investigation, or by ai agency
conducting a lawful national security
intelligence investigation. confident:al
information furnished only by the con-
fidential source, (e) disclose investiza-
tive technigues and procedures; or «f»
endanger the life or physical safety ol
law enforcement personnel:

(8) Contained 1n or related to exami-
nation, operating, or condition reports
prepared by, on behalf of, or for the use
of an agency responsible for the regu-
lation or supervision of financial insti-
tutions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(b) The fact that the applicability of
an exemption permits the withholding of
a requested record (or portlon thereof)
does not necessarily mean that the rec-
ord must or should be withheld. See
§2.119.

£ 2,119 Diseretionary release of exempt
documents.

tay An EPA office may, in {ts discre-
tion, release requested records despite
the applicabllity of one or more of the
exemptions listed in §2.118 (a)(2), (a)
(5, or (a)(7). Disclosure of such recs
ords is encouraged {f no important pur-
pose would be served by withholding the
records.

(b) As a matter of policy, EPA will not
release a requested record if EPA has
determined that one or more of the ex-
emptions listed in § 2.118 (a) (1), (a) (3),
(a) (4), (2)(8), (a)(8), or (a)(9) ap-
plies to the record, except when ordered
to do so by a Federal court or in ex-
ceptional circumstances under appro-
briate restrictions with the approval of
the Office of Genera) Counse] or a Re-
ginnl Counsel.

§ =120 Fees; paynmicnts waiver.
(a) Fee schedule. Fees will be charged
requestors for searching for and repro-

ducing requested records, in accordance
with the following schedule;

RULES AND REGULATIONS

Record search time (EPA employees), 8250

per hall hour,
Computer programming time (FPA eme

ployees), 4 50 per half hour,

Reprodustion of documents (papfr vopt of
paper ofiginal}, $0 20 per paue.

O:zher costs of searching for or dupllvating
records (including such ftems a8 computer
ststem  time; contractor computer pro-
gramming time: reproduction of photo-
vraphs, mieroforms, or magnetie tape!
computer printouls, and transportation of
records). actual direct cost to EPA.

No charge shall be made—

(1y Por examination and evaluation
of records which have been leocated and
which are kpown to be among those re-
quested:

(20 For the cost of preparing or re-
viewing letters of response to a request
or appeal;

t3) If the total fee i connection with
a request s less than 510.00, or 1f the
costs of collecting the fee would others
wise exceed the amount of the fee;

(4) For search tume or computer pro-
gramming time by EPA employvees, if less
than ontie half hour of such time was re-
quired in connection with the request;

t5) For responding to a request for one
copy of the oficial personnel record of the
renuestor;

(6) For furnishing records requested
by either House of Congress, or by a duly
authorized committee or subcommittee
of Congress, unless the records are re-
quested for the benefit of an mndividual
Member of Congress or for a con-
stituent;

(7) For furnishing records requested
by and for the official use of other Fed-
eral agencies; or

(8) For furnishing records needed by
an EPA contractor or grantee to perform
the work required by the EPA contract
or grant,

(b)Y Method of payment. All fee pay-
ments shall be in the form of a check or
money order payable to the order of the
“U.8. Environmental Protection Agency”
and shall be sent (accompanied by a
reference to the pertinent Request Iden-
tification Number(s)) to the appropriate
EPA Freedom of Information Offcer.

€) Prepayment or assurance of pav-
ment. If an EPA office determines or esti-
mates that the unpaid fees attributable
to one or more requests by the same re-
questor exceed or will exceed $25.00, that
office need not search for, duplicate or
disclose records in response to any re-
quest by that requestor until the re-
guestor pays, or makes acceptable
arrangements to pay, the total amount
of fees due tor estimated to become due)
under this section. In such a case, the
EPA office shall promptly inform the
requestor (by telephone, if practicable)
of the need to make payment or arrange-
ments to pay. See also § 2.112(d) .

(d) Reduction or warver of fee. The fee
chargeable under this section may be re-
duced or waived by EPA {f the public
interest would be served thereby. Reduc-
tion or waiver of fees shall be considered
(but need not necessarily be granted) in
connection with each request {rom a rep-
resentative of the press or other commu-
nications medium, or from a public n-

terest group. A request for reduction ov
watver of fees shall be addressed to the
appropriate Freedom of Informatian Of-
ficer or to the EPA office vhich is re-
sponding to the request for records. The
latter office shall initially determine
whether the fee shall be reduced or
walved. and shall so0 1nform the requestar,
The initial determination may be ap-
pealed by letter addressed to the anpro-
priate Freedom of Information O:f-er.
The Director of the EPA Office of Public
AfTairs, or the Durector's designes (3 an
EPA regional office. shall decide auch ap-
peals.

§2.121-8§ 2.200 (Rewerved]

Subpart B—Confidentiality of Business
Information

Definitions,

§2.201

For the purposas of this ~ubpait

(ay “person” means an ndrocdoal
partnership, corporation. assoctiation. or
other public or private corganization or
legal entity, including Federal, State o1
local governmental bodies and agencies
anhd their employees,

(b “Business” means any pelson eh-
gaged in a business, trade. emplovment.
calling or profession, whether or not all
or any part of the net earnings derived
from such engagement by such person
inure tor may lawfully inure» to the ben-
efit of any private shareholder or in-
dividual.

(c) “Business information” (sometunes
referred to simply as ‘“nformation’)
means any information which perta:ns to
the interests of any business, which wa-
developed or acquired by that busine--
and (except where the context otherw se
requires) which is possessed by EPA 1n
recorded form.

(d) “Affected business” means, with
reference to an item of business informa-
tion, a business which has asserted (and
not walved or withdrawn) a business
confidentiality claim covering the in-
formation, or a business which could be
expected to make such a claim if 1t were
aware that disclosure of the information
to the public was proposed.

(e) “Reasons of business confidential-
ity" include the concept of trade secrecs
and other related legal concepts whuch
give (or may give) a business the right to
preserve the confldentiality of business
information and to limit itz use or dis-
closure by others in order that the busi-
ness may obtain or retamn business ad-
vantages it derives from 1ts rights in the
information. The definition 1s meant to
encompass any concept which authorizea
a Pederal agency to withhold busine.s 1n-
formation under 5 US.C. 532/ 11>, a5
well as any concept which requires EPA
to withhold information from the pub-
lic for the benefit of a busihess under 18
U.8.C. 1905 or any of the various statutes
cited in § 2.301 through § 2 309.

(1) [Reserved]

(g7 Information which is “aratlable
to the public” is information in EPA’s
possession which EPA will furni-h to any
member of the public upon request and
which EPA may make public, release or
otherwise make available to any person
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whether or mol & .0 oo Lo Leen
requested.
(h) “Business c.nodentially clalm”

(or, simplr, “claym'" mears a e timoral-
legation that buwsiness Information s
entitled to confident.al treatment for
reasons of busine:s confidentiahity, or a
request for a determination that such in-
formation s entitied to such freatment,

) “Voluntarily submitted informa-
tion” means bu-.lLos nI0rT LM o
EPA’s possessioin—

(1) The stbmuesion, ¢f v hirh EPA had
no statutory or cortraciial authority to
require; and

(2) The zubmiscion of which was not
prescribed by statute or rezulation as a
condition of obtaining come Deuelt for
avoiding scme d Al . o ounder a
regulatory preosrem of general applicas
bility, ineluding such regulatory pro-
grams as permit, Lirencing recjstraton,
or certification programs, but excluding
programs concerned =olely or primanly
with the award or administration by
¥PA of contracts or grants,

(j) “Recorded”’” means written or
otherwise registered in some form for
preserving information, including such
forms as drawings, photographs, video-
tape, sound recordmngs, punched cards,
and computer tape or disk.

(k) [Reserved]

(1) “Admimstrator,” “Regonal Ad-
ministrator,” “General Counsel,” “Re=
gional Counsel,” and “Freedom of In-
tormation Offcer” mean the EPA officers
or employees occupyring the posiuons so
titled.

(m) “EPA office” means any organi-
zational element of EPA, at any level
or location. (The wwims ' LPA, ofice™ and
*EPA legal office” are used in thus sub-
part for the sake of brevity and ease of
reference. When this subpart requires
that an action be taken by an “EPA of-
fice” or by an EPA legal office,” it is the
responsibility of the officer or employee
in charge of that office to take the ac-
tion or ensure that it is taken.)

(n) “EPA legal ofice” means the EPA
General Counsel and any EPA office over
which the General Counsel exercises
supervisory authority, including the
various Offices of Regional Counsel. (See
paragraph (m) of s section.)

(o) A “working day” ls any day on
which Federal povernment offices are
open for normal business. Saturdays,
sundays, and official Federal holidays are
not working days; all other days are.

§ 2.202 Applicability of subpart; prior-
ity where provisions conflict; records
containing more than one hind of in-
formation.

(a) Sections 2.201 through 2213 es-
tablish basic rules governing business
confidentiality claims, the handing by
EPA of business information which is or
may be entitled to confidential treat-
ment, and determinations by EPA of
whether information is entitled to con-
fidential treatment for reasons of busi«
ness confidentiality.

(b) Various statutes (other than 5
U.8.C. 552) under which EPA operates
contaln special provislons concernlng

RULES AMD RECGULATICNS

confidentinl treat-
n gathered under
% 2.301 through
il rules for treat-
vzor.es of business
23 under the various
statutory pro rooranh (o) of
each of thoze sict.ons chould be con-
sulted to detennuine vhether any of those
seetions appl.es to the partiewdar mior-
min oL gureuon

() Thebasie . of §92.201 through
2,213 govern oxtrpt to the extent that
they are modificd or supplanted by the
special rules of £} 2.301 through 2.309. In
the event of a conflict between the pro-
visions of the bas:c rules and those of a
specin]l rule which s applicable to the
particular informanon in question, the
provision of the special rule shall
EOverri.

{d) If two or more of the sections con-
tamning special rules apply to the partic-
war information in question, and the
applicable sections prescribe conflicting
special rules for the treatment of the in-
formation, the rule wluch provides
greater or wider availability to the pub-
he of the information shall govern.

{e) For most purposes, a document or
other record may usefuly be treated as
a single unit of “information,” even
though in fact the document or record is
comprised of a collection of individual
ttems of mformation. However, in apply~
ing the provisions of this subpart, it will
often be nmecessary to separate the indi-
vidual items of information into two or
more categories, and to afford different
treatment to the information in each
such category. Tnie need for differentia-
tion of this type may arise, e.g., becayse
8 business coniidentiality claim covers
only a portion of & record, or because only
a portion of the record is eligible for con-
fidential treatment, EPA offices taking
action under this subpart must be alert to
this problem.

(f) In taking sctions under this sub-
part, EPA offices should consider wheth-
er it Is possible to obtain the aflected
business's consent to disclosure of useful
portions of records while protecting the
information which is or may be entitled
to confidentiality (e.g., by withholding
such portions of a record as would iden-
tify a business, or by disclosmg data in
the form of Industry-wide aggregates,
multi-year averages or totals, or some
similar form).

(g) This subpart does not apply to
questions concerning entitiement to con-
fidential treatment or information which
concerns an individual solely in his per-
sonal, a5 opposed to business, capacity,

§ 2.203 Notice to be included in EP A re-
quests, demands, and forms; method
of asserting buciness confidentiality
claim ; effect of failure to assert elaim
at time of tubniission.

(a) Notice to be included in certain
requests and demands for information,
and in certain jorms. Whenever an EPA
office mukes a written request or demand
that & business furnish information
which, In the oflice's opinion, is likely to

36907

be regarded by the huiness as entillcd o
confldential trectment under this sube-
part., or whenever an EPA ofice pro-
scribes 8 form for use by businesses i
furnishing such information, the request,
demand, or form shall ncluse or encles2
a notice which—

(1) States that the business may, 1 i
desires, assert a business confcdentiality
claim covening part or all of the informa-
tion, in the manner described by para-
graph (b of this secuon, and that in-
formation covered by such a clam will be
disclosed by EPA cnly to the extent, and
by means of the procedures, set forth {n
thiis subpart;

(2) States that if no such ¢laim ac-
companies the information when it is re-
ceived by EPA, It may be mace svailable
to the public by EPA without further no-
tice to the business; and

(3) Furnlshes a citation of the loca-
tion of this subpart in the Code of Fed-
eral Regulations and the Froerar Rec-
ISTER.

(b)Y Method and time of asserting hus.-
ness confldentialily claim. A business
which Is submitting information to EPA
may assert a8 business confidentiality
claim covering the informaton by place
ing on (or attaching to) the information,
at the time 1t {5 submitted to LPA, a
cover sheet, stamped or tvped legend, or
other suitable form of notice employing
language such as “trade secret,” “pro-
prietary,” or “company confidential”
Allegedly confidential portions of other-
wise non-confidential documents should
be clearly identified by the business, and
may be submitted separately to {acilitate
identification and handhng by TPA. If
the business desires confldential treat-
ment only until a certain date or until
the occurrence of a certain event, the
notice should so state.

(¢) Effect of tallure to assert elaim at
time of submission of information, If in-
formation was submitted by a business to
EPA on or after (the effective date of
this subpart], in response to an EPA
request or demand (or on an EPA-pre-
seribed form) which contained the sub-
stance o the notice requred by para-
graph (a) of this section, and if no bus!i-
ness confidentiality elaim accompamned
the information when it was received by
EPA, the inquiry to the business nor-
mally required by § 2.204¢0) (2) need not
be made. If a claim covering the mnfor-
mation 1s received after the informa-
tion itself s received, EPA wil] make such
efforts as are administratively practica-
ble to associate the lnte cla:m with copres
of the previously-submitted informaten
in EPA files (see §2204(c)(1)). How=
ever, EPA cannot assure that such etforts
will be etfective, tn light of the possibility
of prior disclosure or widespread prior
dissemination of the information.

£ 2.204 Initial action by EPA oflice.

() Situations requiring action. This
section prescribes procediures to be used
by EPA offices in making initdal deter-
minations of whether busimess informa-
tion is entitled to confidential treacment
for reasons of business confidentiality.
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Action shall bte taken under ths wocthn
whenever an EPA oflice!

(1) learne that it 18 responsible for ro-
sponding to a request under 5 U8 C. 552
for the release of business information:
in such a case, the ofiice shall {ssue un
initial determination within the perod
specified in § 2,112,

(1) desires to determine whether busi-
ness information 1n its posse=sion is en-
titled to confidentisl treximent, even
though no request fov relecse of the m-
formation has been :ccenved; or

(1) determmes that 1t is hixelv that
EPA eventually will ke requested to dis-
close the informat.on at some future
date and thus wil have to determine
whether the mnformat.on s entitled to
confidential treatment, In such 2 case
this section's procedures should be ini-
tiated at the earliest practicable time. in
order to merease the time asvallable fo
preparation and subnmission of comments
and for fssuance of determinations, and
to make easler the task of meeung re-
sponse deadlines if a reguest for re-
lease of the information is Inter recenved
under 5 U.8.C. 552,

(b)) Previous confidentiality detormi-
nation. The EPA office shall first ascer-
tain whether there has been a plevious
determination, 1ssued by a Federal court
or by an EPA legal office acting under
this subpart, holding that the mforma-
tion in question 15 entitled to confidential
treatment for i1easons ol business con-
fidentiality.

(1) If such a determination holds that
the information is entitled to confiden-
tial treatment, the EPA office shall fur-
nish any person whose request {or the
mformation 1s pending under 5 USC.
552 an initial determination (see §2.111
and §2.113) that the information has
previously been determined to be entitled
to confidential treatment, and that the
request is therefore denied. The ofice
shall furnish such person the appropri-
ate case citation or EPA determination.
If the EPA office believes that a previous
deternunation which was issued by an
LPA legal office may be improper or no
longer valid, the office shall so inform the
EPA legal office, which shall consider
taking action under § 2.203hy,

(2 With respect to all information
not known to ke covered by such a previ-
ous determunation, the EPA office shall
take action under paragraph (c/ of this
section,

(¢} Defermining existence of business
confidentiality claims,

(1) Whenever action under tins para-
graph 15 required by paragraph (b (2)
of this section, the EPA office shall exam-
me the mformation and the office’s rec-
ords to determine which businesses, 1f
anv, are afTected busmenses (see § 2201
(drr, and to determine which bu-inesses
If any, have arserted business confiden-
tiality claims which remain applicable to
the information. If any business 15 found
to have as-erted an applicable ¢claim, the
oilice shall take action under paragraph
tds of this secuon with respect to each
such claim.

(2 () If the examination conducted
utier paragraph (e) (1) of this section
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dirile 03 the ovstence of any v e s
which, althuioh gt has aet + orted o
clam, nuint bHe expected to .0ttt B
el f b Brew IDIPA propo-ed to ¢, Llose
the inferimatcn, the EPA office thnll con-
tact a respolsble ofFicial of cach such
buziness to learp whether the busine:s
asweTis & clum covernng the information,
However, o such iiquiry need be made
tu gy B ess—

s Nudhi e W to assert aclaum cove
cring the wforn.ton when rewponding
to ann FPA reguest or demand. or supplye
ing iformation on an EPA form, which
contained the substance of the state-
ments prezeybed by § 2,203

(B which otherwise failed to a--ert a
clata eovering the information witer bes
M nformed by EPA that such fallure
conld result m disclosure of the informa-
tion to the publiic, or

+Cr owhich hos otherwize waived or
withdrawn a claim covering the mforma-
tion

i If a request for release of the In-
formation under 5 US.C. 552 is pend-
g at the nme ingury is made under
this paragraph (c) 12y, the inqury shall
be made bv telephone or equally prompt
means, and the responsible official con-
tacted shall be informed that any claim
the business wishes to assert must be
brought to the EPA office’s attention no
later than the close of business on the
third workmg day after such inquiry,

tiily A record shall be kept of the re-
sults of any inquiry under this paragraph
(¢)12). If any business makes a claim
covering the information, the EPA 0f-
fice shall talie further action under para«
graplt ¢t of this - ection,

(3r If, after the examunation under
paragraph «¢) (1)
afler any inqury made under paragraph
(cH(2) of this section, the EPA office
knows of no claim covering the informa-
tion and the time for response to any in-
quiry has pa-:ed, the mformation shall
be treated for purposes of this subpart as
not entitled to confidential treatment.

(d+ Preliminary determination. When-
ever action under this paragraph is re-
quired by paragraph () (1) or (¢)(2» of
this section on any busimess’s claim, the
EPA office siiall make a determinution
with respect to each such claim. Eaeh
determination shall be made after con-
sideration of the provisions of § 2.203,
the applicable substantive criteria in
§ 2,208 or elsewhete 1n this subpart, and
any previously-issued determinations
under this subpart which are applicable.

(I If, in connection with any busi-
ness's claim, the ofice determines that
the information may be entitled to con-
fidential treatment, the office shall—

(1 Furnish thie notice of opportunity
to submit comments prescribed by para-
graph e of this scetion to each business
which 1s known to have asserted an ap-
phicable claun and which has not previ-
ously been furnished such notice with re-
gard to the information In question:

11 Furnish, to any person whose re-
quest for release of the information is
pending under 5 U.8.C. 552, a determina-
tion «n accordance with §2.113) that
the information may be entitled to con-

of this section, and

R T
bt

fidential treatment under ths
and 5 USC. 5352¢bY (4, that further
mnguiry by EPA rursuant to this ompart
13 required before a final delermuiiation
on the request can be lssued. that the
person's request 15 therefore initially de-
nied, and that after further {i.qury «
anal determination will be weued by oan
EPA legal office, and

015y Refer the matter to the appro-
mriate EPA lezal office, furnisiunsg o2
mfomnation required by paragiepia i ol
tiiis section.

2y If. in connection with all apylica-
ble claims, the office determ:nes tinat tie
information clearly is not cntatled to cun-
fidential treatment, the oifice 1Rl tae
the actions requirved by § 2203 1, How-
ever, if a busigie-s has previondy beon
furnished notice under §2233070 w.ia
respect to the same wmformation. o
further notice need be furnishsa o that
business. A copy of each notice rurni-hea
to a business under this paragraph o
(2) and §2.205(f) shall be forwatded
promptly, to the appropirate IPA jeoal
office

(e) Notwee to affected businesses,
portumty to comment

(1) \Whenever 1equired by parac
(drt1) of this section, the EPA
shall promptly furnish each busiicss a
written notice staung that EPA . de-
terminimg under this subpart whether
the information is entitled to confidential
treatment, and affordmg the busiess an
opportunity to commment, The notice =1 4ll
be furnished by cert:fied mail «1eturn re-
celpt requested), by personul delivery ov
by other means which allows »vernioa-
tion of the fact and date of recey
notice shall state the address of tae 0.8
to which the business’s comme::, ~hall
be addressed (the appropirate EPA legal
office, unless the General Counsel has di-
rected otherwise), the time alloved for
comrments, and the method for requesting
a time extension under §2.205:bhr 2.
The notice shall further state that EPA
will construe a business's failure o fur-
nish timely comments as a waiter of the
business's claim.

(2) If action under this section v ac-
casioned by a request {or the miomma-
tion under 5 U.S.C. 552, the period for
comments shall be 15 norking duvs afer
the date of the business's 1eceipt of the
written notice. In other cases, the EPA
office shall establish a reasonable pertod
for comments (not less than 13 vorking
days after the business's receint of the
written noticed. In all casez, the notice
shall eall the business's attention to the
provisions of § 2.205/b.

(3) At or about the time the vritten
notice 1s furnished, the EPA oiice shial
orally inforin a re~ponsible representa-
tive of the business by telephiore or
otherwise) that the business should ew-
pect to receive the written notice. and
shall request the business to conract the
EPA oflice if the written notice hins not
been received watliun a few dnve <o that
EPA may furnish a duplicate notice,

(4) The written notice required by
paragraph (e) (1) of this sectton shall -
vite the business's comments on the fol-

ap=-

The
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lowing points (subjcol 10 Bara e
(5) of this section).

(1) The portions of the nfonznation
which are alleged t0 Le entitied 10 cona
fidential treatment:

(i1) The period of time for which eon-
fidential treatment is desired by the
business (e.g.. until a certain cate, until
the occuwrrence of a spectfied event, or
permanently) !

(if) The purpose for which the in-
formation was furnizheq to LPA and
the approximate date of eubnussion, i
known;

(1v) Whether a business confidentialily
clalm accompanied the information
when it was received bv EPA;

(v) Measures taren by the L. ness 10
guard against undesireu dwcic ure of the
information to others;

(vl) The extent to witch theinforma-
tion has been disclused to others. and
the precautions taken in connection
therewith;

(vii) Pertinent confidentiahty deter=
minations, if any. by EPA or other Fed-
eral agencies, and a copy of any such
determination, or reference to it, if avalil-
ahle;

(viil) Whether the business asserts
that disclosure of the information would
be likely to result in substantial harm-
ful effects on the business’s competitive
position, and U so, what thoce harmful
effects would be, why they =hould be
viewed as substantial, and an explana-
tion of the casual relationship between
disclosure and such harmful erfects; and

(x) Whether the business asserts that
the information 1s voluntarily submitted
information as defined In §2201(1), and
if so0, whether and why disclesure of the
information would tend to les~en the
availablity to EPA of similar informa-
tion in the future.

(5) To the extent that the EPA office
already possesses the relevant facts, the
notice need not solicit responses to the
matters addressed In paragranhs (e) (4)
(1) through (e)(4) Ux) of thls section,
although the notice shall request con-
firmation of EPA's understanding of such
facts where appronriate,

(8) The notice shall refer to § 2.205(¢)
and shall in-iwde the & pre-
scribed by $22037a).

(I Materinls tp be furnished to EPA
legal ofice. When a matter is referred
to an EPA legal office under paragraph
(d) (1) of this section, the EPA office
taking action under this section shall
forward promptly to the EPA legal office
the following items:

(1} A copy of the Information In ques-
tion. or (where the quantitv or form of
the information makes forwarding a cony
of the information impractical) repre=
sentative samples, a descrniption of the
information, or both;

(2) A deseniption of the circamstances
and date of EPA's acquiation of the ine
formation;

(31 The name. address, and telephone
number of the FPA cmp'oveecs) maost
familiar with the {nfarmation:

(4) The name, address and telephone
number of cach business which asserts

e L€

SLtoment
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applicabie
claim;

(5) A copr of each applicable claim
(or the record of the assertion of the
claim), and a deseription of when and
how earh clatm was asserted;

(6) Comments concerning each busi-
nezs's compliance or noncompliance with
applicable requirernents of § 2.203;

(7Y A copy of any request for release
of the nforomaticn pendaoig under 5
U.8.C, 552;

(8) The office’s comments concerning
the appropriate substantive criteria un-
der this subpart, and Information the of-
fice possesses ¢oncerning the {nforma-
tion's entitlerment to cortidential treat-
ment; and

(91 Cop:es of other correxpondence or
memoranda which pertain to the matter.

€ 2.2053 TFina! confidentiality determina-
tion by EPA legal office.

(a) Rale of EPA legal affice.

(1) The appropriate EPA legal office
(see paragraph (i) of this section) is re-
sponsible for making the final adminis-
trative determination of whether or not
business information covered by a busi-
ness confidentiality claim is entitled to
confidential treatment under this sub-
part.

(2) When a request for release of the
information under 5 U 8.C. 552 is pend-
ing, the EPA legal office’s determination
shall serve as the flnal determination on
appeal from an initial denial of the re-
quest.

() If the initial denial was Issued
under § 2.204¢b» (1Y, a final determina-
tion by the EPA legal office 15 necessary
only if the requestor has actually filed an
appeal.

(1) If the initial denl!al was Issued
under §2.204(d) (1), however, the EPA
legal office shall issue a final determina-
tion in every case, unless the reauest has
been withdrawn. (Initial denials under
§2.204(d) (1) are of a procedural nature,
to allow further inquiry into the merits
of the matter, and a requestor is entitled
to a decision on the merits.) If an appeal
from such a denfal has not been received
by the EPA Freedom of Information Of-
ficer on the terith working day after is=-
suance of the denial, the matter shall be
handled as {f an appeal had been re-
celved on that day, for purposes of es-
tablishing a schedule for issuance of an
appeal decision under,§ 2.117 of thus part.

(bh) Comment period, criensions, un-
timeliness as waiver of claim,

(1) Each business which has been fur-
nished the notice and opportunity to
comment presciibed by § 2.204¢d) (1) and
$ 2204100 shall furrush 1ts comments to
the ¢Tce speciied in the notice 1n a
manner reaconakiv caleculated to result
in receipt of tie comments by that oifice
net later than the cate specified for re-
co:pt n the notice wor the date estab-
Lished in hweu thereef under this section).

(2) The period for submisaien of com-
ments may be extended i belore the
comments are due, o request for an ex-
tension of thie comunent period is made
by the busagiess and approved by the EPA

Luuiness cornlidentiallty
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legal office. Except in extraorcinary cir-
cumstances, the EPA legal office will not
approve such an extension withouyt tre
consent of any person whose request {cr
release of the Information under 5 U.S C.
552 I8 pending.

(3) The period for submission of com-
ments by a business may te shortened in
the manner described in paragraph (g
of this section.

(4) If a business’s comuments nave Nt
been receiwved by the specified EPA ¢lire
on the date they are due, that ¢Zce shnll
promptly Inquire whether the basine:-
has complied with paragrarh (b2 of
this section. If the business has complind
but the comments have been lost 11
transmisston, duplicate commen:s shall
be requested.

(¢) Conjfidential tregtment of coni-
ments from business, If information sub-
mitted to EPA by a business as rnart of s
comments under this section pertairs 1o
the business’s claim, is not otherwi<e
possessed by EPA, and is marked when
received in accordance with §2202:b,
it will be regarded by EPA as entitled to
confidential treatment and =il not te
disclosed by EPA without the busingsa’s
consent, unless ts disclosure & duly
ordered by a Federal court, notwith-
standing other provisions of this subpa:t
to the contrary.

(d) Types of fnal detcrminctions,
matters to be considered.

(1) If the EPA legal ofice finds that a
business has falled to furnish comments
under paragraph (b) of this sectionin a
manner reasonably calculated to result
in receipt of the comments not later than
the date the comments were due, 1t hall
determine that the business has wanved
its clalm. If, after applicaticn of the
preceding sentence, no claim apphes 10
the information, the office shall detera
mine that the information is not entitied
to confidential treatment under s sub-
part and, subject to §2.210, is available
to the public.

(2) In all other cases. the EPA legal
office shall consider each busines= s clam
and comments, the vanous provwons of
this subpart, any previously-izsued de-
terminations under this suopart whicl
are pertirent, the materuils furn.rea it
under §2.204(0), and rucn other muaie-
rials as it finds approrriate With resp. ot
to each claim, the oifce shall Cetern..
whether or not the informaunn s ¢o
titled to confidential treatment for to
benefit of the business that ssserad Ve
claim, and the period of anv su~h entitiz-
ment (e g., untd a certain dare, unt] ta2
occurrence of a speciied event, or por-
manently), and shall take forinor ool
under paragraph (e) or «fr of this ==
tion, as appropriate,

(3) Whenever the cluims ¢ t+o ¢~
more busine-ses applv to the sape i/ -r-
mation, the LPA leral o7 ce enall takie 7, "=
tionn appropriate under the partioular ¢ir-
cumstances to protect tre interesis of Gl
prrsons concerned ancludima any peraun
whose request for the inlomuanicn
pending under 5 US C 5320,

(ey Determinatian that informalinn iz
entiticd to confidenticl treatment. 1L v.e
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EPA legal office determ!nes that the n-
formation is entitled to confidential
treatment for the (Ll rerind requested
by the business which made the clalm,
EPA shall maintain the information in
confidence for such period, subject to
paragraph (h) of this section, § 2209,
and the other provisions of this subpart
which authorize disclosure in specified
circumstances, and the office shall so
inform the busine~s. If any person’s re=
quest for the release of the information
iz then pending under 5 U.5.C. 552, the
EPA legal office shall {ssue a final deter-
mination denving that request,

(fy Determination that information is
not entitled to confidential treatment.
notice; waiting period, relcase of in-
formation,

(1) Notice of denial (or partial denlal)
of o business confidentiality clalm, in the
form prescribed by paragraph () (2) of
this section, shall be furnished—

(1) By the EPA office taking action
under § 2.204, to each business on behalt
of which a claim has been made, when-
ever § 2.204(d) (2> reguires such notlice,;
and

(iiy By the EFPA legal office taking
action under this section, to each busl-
ness which has asserted a claim appli-
cable to the information and which has
furnished timely comments under para-
graph (b) of this section, whenever the
EPA legal office determines that the in-
formation is not entitled to confidential
treatment under this subpart for the
benefit of the business, or determines
that the period of any entitlement to
confidential treatment is shorter than
that requested by the business,

(2) The notice prescribed by para-
graph () (1) of this section shall be
written, and shall be furnished by cer-
fied mail (return receipt requested),
by personal delivery, or by other
means which allows verification of
the fact of receipt and the date of
receipt. The notice shall state the
basis for the determination, that it con-
stitutes final agency action concern-
ing the business confidentiality claim,
and that such final agency action may
be subject to judticial review under chap-
ter 7 of title 5, United States Code. With
respect to EPA's implementation of the
determination, the notice shall state
that (subject to §2.210) EPA will
make the information avallable to
the public on the tenth working day
after the date of the business's re-
ceipt of the written notice (or on
such later date as is established In lieu
thereo! by the EPA legal office under
paragraph (1) (3) of this section),
unless the EPA legal office has first been
notified of the business's commencement
of an action 1n a Federal court to obtain
judicial review of the determination, and
to obtain preliminary injunctive relief
agamst disclosure The notice shall fur-
ther state that if such an action is timely
commenced, EPA mny nonctheless make
the information avalable to the public
(in the absence of an order by the court
to the contrary), otice the court has de-
rued a motion for a preliminary injunc~

tion In the actlon or has otherwise up-
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Tvid the IPA determination, or when-
ever it appenrs w tne EPA leaal office,
after recsonap.e notice to the business,
that the bhusiress 1s ot taking approprt-
Ate measures to obtain a speedy resolus-
tion of the action. If the information
has been found to be temporarily entitled
to confidenual treatment, the notice
shall further state tnat the information
will not e dsclofed prior to the end
of the perixi of such temporary entitle-
ment to cond.dential treatment,

(3) "The period established in a notice
under paragraph (£)(2) of this section
for commencement of an action to ob-
tain judicial review may be extended I,
before the exziration of such period, a re~
guest for on extension is made by the
business and approved by the EPA legal
office. Except :n extraordinary circum-
stances, the EPA lecal office will not ap~
prove such an extension without the
cotsent of any person whose request for
release of the information under 5 U.S.C,
552 is pending,

(4) After the expiration of any perlod
of temporary entitlement to confidential
treatment, a determination under this
paragraph () chall be implemented by
the EPA legal office by making the in-
formation availabie to the public (in the
absence of a court order prohibiting dis«
closure) whenever—

(1) The period provided for com-
mencement by & business of an action
to obtain judicial review of the detera
mination has expired without notice ta
the EPA legal office of commencement of
such an action;

(1) The court, In a timely-commenced
action, has deried the business’ motion
for a prel'minary injunction, or has oth~
erwise upheld the EPA determination; or

(1il) The EPA legal office, after rea~
sonable notice has been provided to the
business, finds that the business {s not
taking appropriate measures to obtain a
speedy resolution of the timely-com-
menced action.

(5) Any person whose request for re-
lease of the information under 5 U.S.C,
552 is pending at the time notice is given
under paragraph ({3 (2) of this section
shall be fumished a determination under
5 US.C. 552 stating the circumstances
under which the information will be
released.

(g Emergencv situations. If the Gen-
eral Counsel finds that disclosure of in=-
formation covered by a claim would be
helpful in alleviating a situation posing
an imminent and substantial danger to
public health or safety, he may prescribe
and make known to interested persons
suUch shorter comment period (paragraph
(bY of this section?, post-determination
walting period (paragraph () of this
section), or both, a8 he finds necessary
under the circumstances,

thy Modification of prior determina-
fions. A determination that information
Is entitled to confidential treatment for
the benefit of a business, made under this
subpart by an EPA legal office, shall con-
tinue in effect In accordance with its
terms until an EFPA legal oflice taking ac-
tion under this section, or under § 2.206
or §2.207, fssues o final determination

stating that the earlier determ:ipation
no longer describes correctly the infor-
mation’s entitlement t0 confidential
treatment because of change in the ap-
plicable law, newly-discovered or
chanred facts, or because the ecarlier
determimnation was clearly erroneous. If
an EPA legal office tentativelr concludes
that stuch an earlier determination 1s of
questionable validity, it shall so inform
the business, and shall afford the busi-
ness an opportunity to furnish comments
on pertinent issues in the manner de-
seribed by § 2.204(e) and paragTaph (b
of this section, Uf, after considerwtion of
any timely comments submitted by the
business, the EPA legal office makes a
revised final determination that tne -
formation is not entitled to confizential
treatment, or that the pericd of ent:tle-
ment to such treatment wiil end sooner
than {t would have ended under the ear-
Her determination, the office wil follow
the procedure described in paragraph
() of this section. Determinations under
this section may be made only by. or
with the concurrenice of, the General
Counsel,

(1) Delegation and redclegalion of ay-
thority., Unless the General Cournsel
otherwise directs, or this subpart other-
wise specifically provides, determina-
tions and actions required by this sub-
part to be made or taken by an EPA legal
office shall be made or taken by the ap-
propriate Regional Counsel whenever the
FPA office taking action under § 2.204 or
$ 2.206(b) Is under the supervision of a
Regional Administrator, and by the
General Counsel in all other cases, The
General Counsel may redelegate any or
all of his authority under this subvart to
any attorney emploved by EPA on a full-
time basis under the General Counsel's
supervision. A Regional Counsel may re-
delegate any or all of his authority under
this subpart to any attorney employed
by EPA on a full-time basfs under the
Reglonal Counsel’s supervisforn.

§ 2.206 Advance confidentiality deter.
minations.

(a) An advance determinntion under
this section may be izsued by an EPA
legal office {{—

(1) EPA has requested or demanded
that a business furnish busine.s infor-
mation to EPA;

(2) The business asserts that the in-
formation, if submitted, would constitute
voluntarily submitted mformation under
$2.200(;

(3 The business will voluntarydr sub-
mit the information for use by EPA only
if FPA first determines that the informae-
tion is entitled to confidential treatment
under this subpart. and

(4) The EPA office which dewires sub-
mission of the information has request-
ed that the EPA lesal office issue o deter=
mination under this section.

(by The EPA office requesting an ad-
vance determination under this section
shall—

(1) Arrance to have the business fur-
nish directly to the EPA legal otfice a
copy of the information ({(or. where
fensible, a description of the nature of
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the information suficient fo allow o Y-
termination to be made’, o well oy the
business's Commen's concermine  the
matters addressed in §2204fe) (4), ex-
cluding, however, matters addressed in
$£2204 (e () and (@ ¢4 vy and

(2) Furnish to the EPA legal office the
materials referred to In § 2204 030,
(f) (73, (£3¢8), and (L) ()

(¢) In making s cetern
this section, the EPA lozol ofice 2holl
first determine whetier or not the in-
formation would constitute veoluntarily
submitted information uiider § 2.2014(D).
If the Information would constitute vol-
untarily submutted mformation, the le=
gal office shall further delermine
whether the information s entitled to
confidential treatment.

(d) If the EPA legal office determines
that the information would not consti-
tute voluntarily submitted information,
or determines that it would constitute
voluritarily submutted Information but
would not be entitled to confidential
treatment, it shall so inform the buciness
and the EPA office whieh requested the
determination, stating the basis of the
determination, and shall returm to the
business all copies of the information
which it may have recenved from the
business (except that {f a4 request under
5 (1S8.C. 552 for release of the infor-
mation is received while the EPA legal
office is in possession of the mforma-
tion, the legal office shall retain a copy
of the information, but shall not dis-
close it unless ordered by a Federal
court to do so). The l=2gal office shall not
disclose the information to any other
EPA office or empleyee and shall not we
the information for any purpose except
the determination under this section,

unless otherwise directed by a Federal.

¢ourt.

(e} If the EPA legal office determines
that the information would constitute
voluntarily submitted information end
that it is entitled to confidential treat-
ment, it shall so inform the FPA office
which requested the determination and
the business which submitted {t, and
shall forward the uformation to the
EPA office which requested the deter-
mination.

§ 2.207

(a) The General Counsel may make
and issue a class determination under
this section if he finds that—

(1) EPA possesses, or is obtaining, re-
lated items of business information;

(2) One or more characteristics com=-
mon to all such items of information will
necessartly result mn identical treatment
for each such tem under one or more of
the provisions in this subpart. and that
it is therefore proper to treat all such
items as a c¢lass for one Or more purposes
under this subpart: and

(3) A class determination would serve
o useful purpose.

(b)Y A class determination shall clearly
identifv the class of Information to
which it pertains,

(c) A rclass determination may state
that all of the mformation in the ¢lass—

(1) s, or is not, voluntarily submitted
information under § 2.201¢h;

Class determinations.
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(2% T, or {5 nnt, governird by g partics
wlar seot o wosunart, o by ooopar-
tioular =€ ¢ f g tante critenin under
this subpary;

(3) Falls to satisfy one or more of the
applicable substantive criteria, and i3
therefere  inelig:ble  for  confidentlal
treaunent;

(4) Sativfies one or more of the appli-
canle =uk ive cyiteria; or

f5) Eat.slds one or more of the appl-
cable substantive cnteris during a cer=
tain poriod, but will be inelizible for coli=
fidential treatment thereafter.

(d) The purpose of & class determina-
tion is simplv to make Eknowm the
Agency’s yosition regarding the manner
in which vuormation within the class
will be treated under one or more of the
provisions of this subpart. Accordingly,
the notice of opportunity to submit com-
ments referred 1o in § 2.204() (1Y (I
and §2.205(b), and the list of materials
required to be furnished to the EPA legal
office under $2.204(d)(1)(ill), may be
modified {o reflect the fact that the class
determination has made unnecessary the
submisston of materials pertinent to one
or more Issues. Moreover, in appropri-
ate cases. action hased on the class deter-
mination may ke taken under § 2.204(b)
(1), §2.204¢d), §2.205¢d), or §2.206.
However, the existence of a class deter-
mination shall not, of itself, affect any
right a business mav have to receive any
notice under § 2.204(d) (2) or § 2.205¢f).

§ 2.208 Substantive eriteria for use in
confidentiality determinations.

Determinations lesuedr under &% 2,204
through 2.207 shall hold that business in-
formation 15 entitled to confidential
treatment for the benefit of a particular
business 1f—

(a) The business has asserted a busi-
ness confidentlality claim which has not
expired by 1ts tenmns, nor been waived nor
withdrawn;

(b) The business has satisfactorily
shown that it has taken reasonable
measures to protect the confidentiality
of the information, and that {t intends to
continue to take such measures:

(c) The Information is not, and has
not been, reasonably abtainable without
the business’s consent by other persons
(other than governmental bodies) by use
of legitimate means (other than dis-
covery based on a showing of speclal
need in a judicial or quasi-judicial pro-
ceeding) ;

(dy No statute specificallv requires
disclosure of the information; and

(¢) Either—

(1) The bhusiness has satisfactorily
shown that disclosure of the Information
is likely to cause substantia] harm to the
business’s ccmuvetitive position; or

(2 The information s voluntarily
submitted {nformation (see §2201(1),
and its disclosure would be likely to Im-
rair the Govermment's ability to obtain
nececsary Information in the future,

§ 2.209 Disclosure in
stAnCes,

(a) General. Information which, under
this subpart, is not avallable to the public
may nonetheless be disclosed to the per-

epecial  cireums-
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sons, and in the circumstances, deseribed
by paragraphs (b) through (fy of this
section. (This section sh.il not te con-
strued to restrict the disclosuwre ¢f infor-
mation which has been determiinied o 5o
avatlable to the public)

(b) Disclosure ta Ccngress or the
Comptroller General. Upon receipt of a
written request in appropriate form.
EPA wll disclose husiness information to
cither House of Congress. to a committee
or subcommittee of Congress, or o the
Comptroller General, unless a statu:a
forbids such disclosure. In mazing such
a disclosure, EPA will inferm the res
questing body of any unresolsed business
confidentiality clalm known to cover tie
information, and of any determination
by EPA under this subpart kolding that
the information is entitlied to cenfidential
troatment.

(¢)y Disclosure to other Federel aoen-
cies, EPA may disclose business informa-
tion to another Federal agency {{—

(1) EPA recefves a written request for
disclosure of the information frem a duly
authorized officer or emploree of the
other agency;

(2) The request sets forth the oficial
purpose for which the information s
needed;

(3) EPA notifies the other agency of
any unresolved business confidentinlity
claim covering the information, and of
any determination under this subpart
holding that the information is entitled
to confidential treatment: and

(4) The other agency agrees not to dis-
close the information further unless—

(1) The other agency has statutory
authority both to compel producton of
the information and to make the pro-
posed disclosure:

(1j) The other agency has obtained the
consent of each affected business to the
proposed disclosure; or

(lif) The other agency has obtalred a
written statement from the EPA General
Cournsel or an EPA Regional Councsel that
disclosure of the information would be
proper under this subpart.

(d) Court-ordered disclosure. EPA
may disclose #ny business information
in the manner and to the extent ordered
by.a Federal court.

(e) Disclosure within EPA. An EPA
office, officer, or employee may disclose
any business information to another EPA
office, officer, or employee with an offcial
need for the information,

(1) Disclosure with conscnt of busis
ness, EPA may disclose ary business in-
formation to any person if EPA has ob-
tained the prior consent of each affected
business to such disclosure.

(g) Record of disclosures to be main-
taincd. Each EPA office which discloses
information to Congress a committee or
subcommittee of Congress, the Comp-
troller General. or another Federal
agency under the authority of paragiaph
(b) or (&) of this section, shall mam-
tain a record of the fact of such dis-
closure for a period of rot less than 36
months after such disclosure. Such o rer-
ord. which may be In the form of a la7,
shall show the name of the affected bu-i-
nesses, the date of disclosure, the person
or body to whom disclosure was made.
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and a description of the mifcrmation

disclosed.

59210 Nondisclosure fur reasona other

’ than bu~iness confidentislity or where
disclosure is prohibited by other stat«
ute.,

‘ay Information which 1t not entitled
to confidential treatment under this sub-
part shall be made availible 1o the pub-
110 (using the proceduics =t forth in
12004 and 2205 {if its relsn-e 13 re-
quested under 5 U.S.C. 552, unless EPA
determines (under subpart A of this
part) that, for reasons other than rea-
sons of business confidentiality, the in-
formation is exempt from nandatory
disclosure and cannot or <hould not bLe
made available to the putlic. Any such
determination under subpart A shall be
coordinated with actions taken under
this subpart for the purpose of avolding
delay in responding to request: under 3
U 8.C. 552.

(b Notwithstanding any other provi-
sion of this subpart, if any statute not
cited in this subpart appears to requlre
EPA to give confidential treatment to
any business information for reasons of
business confidentiality, the matter shall
be referred promptly to an EPA legal of-
fice for resolution. Pending resolution,
such information shall be treated as if
it were entitled to confldential treat-
ment.

%2211 Safeguarding of bucinesa infor.
mation; penalty for wrongful disclo-
sure.

(a) No EPA officer or employee may
disclose, or use for his or her private gain
or advantage, any business information
which came into his or her possession,
or to which he or she gained access, by
virtue of his or her official position or
employment, except as authorized by
this subpart.

(b) Each EPA officer or employee who
has custody or possession of business in-
formation shall take appropriate meas-
ures to properly safeguard such infor-
mation and to protect against ity lm-
proper disclosure. -

(¢) Violation of paragraphs (a) or (b)
of this section shall constitute grounds
for dismissal, suspen<ion, fine, or other
adverse personnel action. Willtul viola-
tion of paragraph (a) of this section
may result in criminal prosecution under
18 U.S.C. 1905 or other applicable
statute.

(dY Each contractor with EPA, and
each emplovee of such contractor, who
1s furnished business information, by
FPA under $£2301¢h), §2302¢(h), §2.-
304(h), §2307‘h), or §2308(1), shall
use or disclose that Information only as
permitted by the contract unhder which
the information was furnished. Any vio=
lation of this paragraph shall constituts
grounds for debarment or suspension of
the contractor or contractor’s employee
In question. Willful violation of this par=-
agraph may result in criminal prose=-
cution,

RULES AND REGULATIONS

$2.212 Faallichnient of control offices
for cmtegorics vf bu-ineas informa-
tion.

(a) The Adminiztrator, by order, may
establish one or more mutually exclusive
categories of pusiness information, and
may designate for each such categery
an EPA office thereinafter referred to
a3 8 "eontrol office » which shall have
resporsbility icr < uftions tother
than dctions rejuired to be taken by an
EPA legal ofMce) with re-pect to all in-
formation within such category.

(Y If a control office has been as-
signed responsibibity for a catezory of
business information, no other EPA of-
fice, officer, or emplo: co may make avatl-
able to the public ror otherwise disclose
o persons other than EPA officers and
employees) any infermation in that
category without first obtaing the con-
currence of the control office. Requests
under 3 U S.C. 532 for release of such in-
formation shall be referred to the con-
trol office,

() A control office shall take the ac-
tions and make the determinations re-
quired by § 2.204 with respect to all in-
formation 1n any category for which the
control office has been assigned respon-
sibihity.

(d» A control office shall maintain a
record of the followning, with respect to
1tems of business information in cate-
gories for which it has been assigned
responsibility:

t1Y Business confidentlality claims;

(2) Comments submitted in support of
claims; -

(3) Walvers
claims;

(4) Actions and determinations by
EPA under this subpart;

(5) Actlons by Federal courts; and

(6) Related information concerning
business confidentiality.

§ 2.213 Designation by business of ad-
dressee {or notices and inguiries.

(a) A business which wishes to desig-
nate a person or office as the proper ad-
dressee of communications from EPA to
the business under this subpart may do
50 by furnishing in wrniting to the Free~
dom of Information QOfficer (A-101), En-
vironmental Protection Agency, 401 M
St. 8W., Washington, D.C. 20460, the
following information:; the name and ad-
dress of the business making the destg-
nation: the name, address, and telephone
number of the designated person or of-
fice; and a request that EPA inquiries
and communications (oral and written)
under this subpart, including fnquiries
and notices which require reply within
deadlines if the business 13 to avoid
walver of Its rights under this subpart,
be furnished to the desighee pursuant to
this section. Only one person or office
may serve at any one time as a business’s
designee under this subpart.

(b) If a business has named a designee
under this section, the following EPA in-
quiries and notices to the business shall
be addressed to the designee;

"and  withdrawals of

(1Y Inquirles concerning a biusiness's
desire to assert a business conflidenual.ty
claim, under § 2.2041¢) (2) th) (A ;

€2) Notices affording opportunity to
substantiate confidentiality clauns, un-
der $ 22047d) (1) and § 2.204(e);

(3 Inquiries concerning comments.
under § 2.205(h) (4);

(4) Notices of denial of confldential
treatment and proposed disclosure of in-
formation, under § 2 205¢f) ;

(5) Notices concerning shortered
comment and ‘or waiting periods under
§ 2.2051(g);

(6) Notices concerning modificatiors
or overrulings of prior determinations,
under § 2.205(h) ; and

Ty Notices to afTected busineszes un-
der §2301(g) and §2.301(h), and anal-
ogous provisions in § 2302, $2.303, an
§2.304

(¢) Businesses making desiznations
under this section should bear in rund
that several working davs may be re-
quired for the dissemination within FPA
of information concerning such de-:3-
nations,

§§ 2.214.2.300 [Rewerved]

§ 2.301 Specinl rules governing certain
information obtained under the € lean
Air Act.

() Definitions. For thie purpose of this
section:

(1) “Act” means the Clean Air Act, as
amended, 42 U.S.C. 1857 et seq.

(2) (1) “Emisslon data” means, with
reference to any source of emission of
any substance into the air—

(A) Information necessary to deter-
mine the identity, amount, {requencry,
concentration, or other characteristics
(to the extent related to air quality) of
any -emission which has been emitted
by the source (or of any pollutant result-
ing from any emission by the source’, or
any combination of the foregoing:

(B) Information necessary to deter-
mine the ldentity, amount, frequercy,
concentration, or other characteritics
(to the extent related to air quality) of
the emissions which, under an applicable
standard or limitation, the source was
authorized to emit (including, to the ex-
tent necessary for such purposes, a de-
scription of the manner or rate of opera-
tion of the source); and

(C) A general description of the loca-
tion and/or nature of the source to the
extent necessary to Identify the source
and to distinguish 1t from other sources
(Including, to the extent necessary for
such purposes, a description of the de-
vice, Installation, or operation constitut-
ing the source).

(11) Notwithstanding paragraph (a)
(2) (1) of this section, the following in-
formation shall be conzidered to be
“emission data” only to the extent necea-
sary to allow EPA to disclose publicly
that a soure is (or is not) {n compliance
with an applicable standard or limita~-
tion, or to allow EPA to demonstrate the
feasibility, practicabllity, or attainabllity
(or lack thereof) of an existing or pro=-
posed standard or Umitation:
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(A) Information concerivro recoarch,
or the results of research, o any profect,
method, device or instasatiun for any
component thereof) which was produced,
developed, installed. and used only for
research purposes; and

(B) Information concerning any preda
uct, method. device. or installation (or
any compoanent thereof) desiuned and
intended to be marketed or used gomn-
mercially but not yet s0 marncied or
used.

(3) “Standard or llmitation® means
any emission standard or Umitation es-
tablished or publicly propossd pursuant
to the Act or pursuant to any regulation
under the Act.

4y "Proceeding” means any rulemag-
g, adjudlecation, or licemsing conducted
by EPA under the Act or under reguila-
tions which Implement the Act, except
for determinations under this subpart.

(5) “Manufacturer” has the meaning
glven it In section 214¢1) of the Act, 43
U.S.C. 1857T1-7(1),

(b) Applicability. (1) This section ap-
plies t{o business information which
W §—

(1) Provided or obtained under section
114 of the Act. 42 U.S C. 1857c-9, by the
owner or operator of any statlonary
source, for the purpese (A) of developing
or assisting in the development of any
implementation plan under section 110
or 111(d) of the Act, 42 US.C. 1857¢c-5,
1857¢-6(d}, any standard of performance
under section 111 of the Act, 42 U.S.C.
1857¢-6, or any emission standard under
section 112 of the Act. 42 U.S C. 1656¢-T,
(B) of determining whether any perscn
is in violation of any such standoard o2
any requirement of such a plan, or (C) of
carrying out section 119 or 303 of the
Act, 42 U.8.C. 1857¢-10, 1857Th-1;

(i1) Provided or obtained under section
208 of the Act, 42 U.SC. 1857{-6, by any
manufacturer, for the purpose of en-
abling the Administrator to determine
whether such manufacturer has scted or
is acting in comphance with the Act and
regulations under the Act; or

(ili) Provided in response to a
subpoena for the production of papers,
bouks. or documents issued under the au-
thority of =ection 307(a) of the Act, 42
U S.C. 185Th-5¢a),

(2) Information will be considered to
have been provided or obtained under
«eotion 114 of the Act If it was provided
1N response to a request by EPA made for
any of the purposes stated In sectfon 114,
or if 1ts submission could have been re-
auired under section 114, regardless of
v hether section 114 was cited as the au-
thority for any request for the informa-
tion, whether an order to provide the
information was issued under section 113
tar of the Act, 42 U.B.C. 1837¢c-8(n),
whether an action was brought under
~ection 113(by of the Act, 42U S.C. 1857¢c~
8, or whether the {nformatlon was
provided directly to EPA or through some
third person.

+3» Information will be considered to
have been provided or obtained under
section 208 of the Act If It was provided
1 response to a request by EPA made for
any of the purposes stated In section 208,
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or f 1ts submlsion could hava been re-
quired under <ection 208, regarcless of
whetier sectinn 208 was cited as the au-
thority for any request for the tnforma-
tion, wshether an action was brought
under section 204 of the Act, 42 USC.
1837£-3, or whether the {nformation was
provided directly to EPA or throuzh some
third person.

(4 Infoarmation will be corsidered to
have oeen provided or obtained under
section 307:a) of the Act tf 1t was pro-
vided In response to a subpoena issued
under section 307(a), or If its production
could have been required by subpena
under section 307(a), regardless of
whether section 307(2) was clted as the
autnonty for any request for the infor-
mation, whether a subpoena was lssued
by EPA, whether a court issued an order
undar section 307¢a), or whether the in-
formation was provided directly to EPA
or through some third person.

(5) This section specifically does not
apply to information obtatned under sec-
tion 115¢§) or 211(b) of the Act, 42 U.8.C,
1857d()), 1857f-6¢c(b).

(¢) Basic rules which apply without
change. Section 2.201 through § 2.2086,

2,207, §2.209, and §2211 through
§2.213 apply without change to In-
formation to which this section applies.

(d) Special procedure for advance
confidentiality determinations., Section
2,206 applies without change to informa-
tion to which this section applies; how=
ever, no information to which this sec-
tion applies 1s voluntarily submitted in-
formation,

(e) Substantive criteria for use in con=
fidentiality determinations. Section 2.208
applies to information to which this
section applies, except that information
which 15 emission data or a standard or
limitation i{s not eligible for confiden-
tial treatment. No informatton to which
this section applies is voluntarily sub-
mitted information.

(fY Availability of information not
entitled to confidential treatment. Sec-
tion 2.210 does not apply to information
to which this section applies, Emission
data, standargds or limitations, and any
other information provided under sec-
tion 114 or 208 of the Act which is deter-
mined under this subpart not to be en-
titled to confidential treatment, shall be
available to the public notwithstanding
any other provision of this part, Emis-
sion data and standards or limitations
provided In response to a subpoena is-
sued under section 307(a) of the Act shall
be available to the public notwithstand-
ing any other provision of this part. In-
{formation (other than emission data and
standards or limitations) provided in re-
sponse to a subpoena Issued under sec-
tion 307(a) of the Act, which Is deter«
mined under this subpart not to be en-
titled to confidential treatment, shall be
available to the public, unless EPA deter-
mines that the information {s exempt
from mandatory disclosyre under 5
U.S.C. 552(b) for reasons other than
reasons of business confldentinlity and
cannot or should not be made avallable
to the public.

(gY Disclosure o/ information releran?
to a proceeding.

(1) Under sections 114, 208 and 307
of the Act, any information to whiin
this section applies may be released by
EPA because of the relevance of the in-
formation to a proceeding, not=ithstand-
ing the fact that the (nformation other-
wise might be entitled to confidentiu,
treatment under this subpart. Release o]
information because of its relevance tu
a proceeding shall be made only wn ne-
cordance with this paragraph g7.

(2) In connection with any proceed-
ing 1n which EPA contemplatcs taking
action by means other than a decision
made on the record after an opportunits
for a hearing, information to which this
section applies may be made availab.e
to the publie under this parzgraph (g0
(2). No information may be d.:ciosed
under this paragraph (g)(2) unless it
has first been determined to be elig.ble
for confidential treatment under § 2.204
and §2.205. No information shall be
made available to the public under this
paragraph (g) (2) until any affectaed busi-
ness has been informed that EPA !s con-
sidering making the information avail-
able to the public under this paragraph
(B) (2) in connhection with an ldentified
rulemaking proceeding, and has aforded
the business a reasonable period for
comment (such notice and opportunity
to comment may be afforded in ¢onnec-
tion with the notice prescribed by § 2 204
(d) (1) and § 2.204(e)) . Information may
be made available to the public under
this paragraph (g) (2) only {f, after con-
slderation of any timely comments sub-
mitted by the business, the General
Counsel determines that the information
is relevant to the subject of the proceed-
ing and the EPA office conducting the
proceeding determines that the publin
interest would be served by making the
Information available to the public.

(3) In connection with any proceeding
in which 1t appears that a decision will
be made on the record after an oppor=
tunity for a hearing, Information to
which this section applies may be made
available to the public, or to one or mora
parties of record to the proceeding.
under this paragraph (g)(3). An EPA
office proposing disclosure of information
under this paragraph (g)(3), shall so
notify the presiding officer in writinz.
Upon receipt of such a notification, the
presiding officer shall notify each af-
fected business that disclosure under this
paragraph (g) (3} has been proposed, and
shall afford each such business a period
for comment found by the presiding of-
filcer to be reasonable uncer the cir-
cumstances. Information may be di--
closed under this paragraph g <3} only
if, after consideration of anyv timely com-
ments submitted by the business, the
EPA office determines in writing that, for
reasons directly associated with the con-
duct of the proceeding, the contemplated
disclosure would serve the public inter-
est, and the presiding officer determines
in writing that the Liformation i3 rele=
vant to a matter in controversv {n tha
proceeding. The presiding officer mny
condlition disclosure of the Information
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s6ult

to a party of 1ecor. i the raking of
such protective 2ridll CIofh's and coins
mitments as L :.as o oe narranted
Disclosure to one or more partes of rec=
ord, under protective 2irangements or
commitments, shall not, of ftself, aficct
the eligibilbty of infcrmation for con=-
fidential treatment under tae other pro-
vistons of this subpart.

(4) In connection ©ith hnv procecd.ng
in which It appears that & dec.sion vl
be made on the record after an oppor-
tunity for a hearmng. information to
which this section applies may be made
avallable to one or more parties of rec-
ord to the proceed:ng, under this para-
graph (@) (4), A party of record seekins
disclosure of information rhall drrect fus
request to the presiding officer. Upon re-
ceipt of such a request. the presiding
officer shall notify each affected business
that disclosure under this paragraph (g)
(4) has been requested, and shall afford
each such business a period for comment
found by the presiding officer to be rea~
sonable under the circumstances. Infor-
mation may be disclosed to a party of
record under this paraaraph /g) (4) ondy
if, after consideration of any timely
comments submitted by the business, the
presiding officer determines in wriung
that (i) the party of record has satisfac=
torly shown that with respect to a siz-
nificant matter which 1s 1n controversy
in the proceeding, the party’s ability to
participate effectively in the proceeding
will be significantly impaired unless the
information is cisclosed to him, and (v
any harm to an affected business that
vwould result from the disclosure is likely
to be outweighed by the benefit to the
proceeding and to the publie interest that
would result from the disclosure. The
presiding officer may condition disclo-
sure of the mformation to a party of rec-
ord on the making of such protective ar-
rangements and commitments as he finds
to be warranted. Disclosure to one or
more parties of record, under protective
arrangements or commitments, shall not,
of itself, affect the eligibility of informa-
tion to confidential treatment under the
other provisions of this subpart.

(hY Disclosure to authorized repre-
sentofives. (1) Under sect:ons 114, 208
and 307(a) of the Act, EPA possesses au-
thority to disclose to any authorized rep-
resentative of the United States any in-
formation to which this section applies,
notwithstanding the fact that the infor-
mationn might otherwise be entitled to
confidential treatment under this sub-
part. Such authority may be exercised
only in accordance with paragraph
(h) (2) or thY(3) of this section.

(2Y (D A person under contract to EPA
to perform work for EPA 1n connection
with the Act or regulations which imple-
ment the Act may be considered an au~
thorized representative of the United
States for purposes of this parngraph
th). Subrect to the lunitations in this
puragraph th (2, information to v hich
this section applies may be disclosed to
such a person if the EPA promiam oflice
nanacing the contraet first determines
m writing that such disclosure is neces-
sary In order that the contractor may
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{arry out the work requiicd py the con-
tract

Gl No tnformaticn ahall be disclosed
under this paragrapi (hy (2, unless the
contract in question provides that the
contractor and tiie contractor’s e€m-
plovees shall use the information only for
the purpose of carrying cut the work re-
guired by the contract, shall refrain
from Cisclositiz the informaetizn to any-
¢.e oiier than EDTA waithout the prior
written approval of each affected busi-
ness or of an EPA legal offce, and shall
return to EPA nll copies of the informa-
t10n (and any abstracts or extracts there~
from) upon request by the EPA program
ofre or wherever the information 1s no
ionger required by the contractor for the
performancee of the work required by the
contract, nor unless the contract further
provides that the contracter shall obtain
a written agreement to honor such terms
of the contract from each of the contraca
tar's employees who will have access to
the mformation, before such employee s
aliowed such access, nor unless the con-
tract further provides that the contrac-
tor acknowledges and agrees that the
contract provisions concerning the use
and disclosure of business information
are included for the benefit of, and shall
be enforceable by, both EPA and any af~
fected business having an interest in in-
formation concerning it supplied to the
business by EPA under the contract,

(1) Except to the extent that the
EPA program office determines in writ-
ing that conduct of EPA activities would
be =eriously hampered by notifying af-
fected businesses of dr-closures proposed
to be made under this parazraph (h) (2),
no information shall be disclosed under
this paragraph (h) (2) until each affected
business has been {urnished notice of the
contemplated disclosure by the EPA pro-
gram office, and has been afforded a pe-
riod found reasonable by that office (not
less than 5 working days) to submit its
comments. Such notice shall include a
description of the information to be dis-
closed, the identity of the contractor, the
contract number, and the purposes to be
served by the disclosure.

(fv) The EPA program office shall pre-
pare a record of each disclosure under
this paragraph (h) (2), showing the con-
tractor, the contract number, the infor-
mation disclosed, the date(s) of disclos-
ure, and each affected business, The EPA
program office shall maintain the record
of disclosure, the determination of neces-
sity prepared under paragraph (h) (2) ()
of this section, and any determination
not to notify affected businesses prepared
under paragraph (h’(2) (1)) of this sec-
tion, for a perlod of not less than 36
months after the date of disclosure,

(3) A state or local povernmental
acency which has duties nr responsibili-
ties under the Act, or under regulations
which implement the Act. may be con-
stdered an authoriied representative of
the Unfted States for purposes of this
paragraph thY Information to which this
section applies may be furmshed to such
an agency at the agency's written re-
quest, but only {f—

(1) The acency has first furnished to
the EPA office having custody of the in-

formation a written opinton from tne
agency's chie{ lemal officer or c¢ounsel
stating that under applicable state or
local law the agency has the authoriiy o
compel a business which poésesses such
fnformation to aisclose 1t to the azency,
or

iy Each affeeted business is informed
of those disclosures under this paragrarh
(h)(3) which pertain to i, and the
agency has shown to the satisfacticn of
an EPA legal office that the avency § use
and disclosure of such information =wiil
be governed by state or Jocal law and nro-
cedures which wil provide adequate pro-
tection to the interests of affected Liis=i-
nesses,

£2.302 S&peeial rules governinz rcortiin
information ohtained under the 1 o d-
eral Water Pollution Control Act,

(a) Definitions. For the purposes of
this section:

(1) “Act” means the Federal Water
Pollution Control Act, as amended, 33
U.8.C. 1251 et seq.

(2) (D “Efluent data' means, wit
erence to any source of discharye
pollutant (as that term 1s defined 11 :
tion 502(6) of the Act, 33 US.C.
6))—

(A) Information necessary to delor-
mine the identity, amount, frequen:v,
concentration, temrperature, or other
characteristics (to the extent related to
water quality) of any polutant which
has been discharged by the source or of
any pollutant resulting from any dise
charge from the source), or any como:-
natlon of the foregoing;

(B) Information necessary to deter-
mine the identity, amount. frequencr,
concentration, temperature, or cther
characteristics (to the extent related to
water guality) of the pollutants nhich,
under an applicable standard or lmita=
tion, the source was authorired to dis-
charge (including, to the extent neces-
sary for such purpose, a description of
the manner or rate of operation of the
source) ; and

(C) A general description of the loca-
tion and/or nature of the source to the
extent necessarv to identify the source
and to distinguish it from other sourois
(Including, to the extent necessary f{or
such purposes, a deseription of tnn cu-
vice, Installation, or operation constiiui-
ing the source’.

(1) Notwithstanding paragraph (as
(2) () of this section, the followin: 1n-
{formation shall be considered to be ' (f-
fluent data” only to the extent necessary
to allow EPA to disclose pubiicly tnat o
source is (or 1s not) in compliance v:n
an applicable standard or hmitation. or
to allow EPA to demonstrate the leasl-
bility, practicability, or attainability (or
lack thereof) of an existing cr propesed
standard or hmitation:

(M) Information concerning research,
or the results of research. on anv prac-
uct, methaod, device, or mstallation ar
any component thereof) which was pros
duced, developed, Installed, and tusecd only
for research purpcses: and

(B) Information concernings any prod-
uct, method, device, or installation (or
any component thercof) designed and in-

-,
oo
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tended to be marnetid of wa b oo -
clally but not Y& s MoTe od or Uad

(3) “Standarc or lwnitalion’ mesnd
any prohibition, any efuent iimitat.on,
or any toxle, pre-treatment or new source
performance stondard established or
publicly proposed pursuant to the Act or
pursuant to regdiations under tne Act
including lunitations or prohibitions in a

rmit fssued or profo-ed Ly ITPA or oy
State under sechsn 232 of the At &2
U.8.C. 1342,

(4) “"Proceeding” means any rulemas-
ing, adjudication, or licensing conducted
by EPA under the Act or under rezula-
tions which {m:jement the Act. except
for determinations under thus pats

(h) Apphreabtlity, (1) This section
plies only to husiness information—

() Provided to or obtamned by EPA
under section 302 of the Act, 33 USC.
1318, by or from the owner or operator of
any point source, for the purpose of car-
rying out the objective of the Act on-
cluding but not limited to developing or
assisting in the develorment of any
standard or limitation under the Act, or
determinineg whether any per-on 15 1n
violation of any such standard or Limi-
tationy ; or

(i) Provided to or obtamed by EPA
under section 509(a) of the Act, 33U SC
1369(a),

(2) Information will be consicered to
have been provided or obtained under
section 308 of the Act If it was provided
{n response to a request by EPA made {ur
any of the purposes stated i section
308, or if its submiszion could have been
required under section 208, regardless of
whether sectinn 208 was cited as the au-
thority for any request for the informa-
tion, whether an order to provide the ine
formation was issued under section 302
(a) (3) of the Act. 33 U.S.C. 13197a) 31,
whether a civil action was brought under
section 309(b) of the Act. 33 USC, 1319
(b)), and whether the Ilnfermation was
provided directly to EPA or through some
third person.

(3) Information will be considered to
have been provided or obtained under
section 509(a) of the Act if it was pro-
vided in response to a subnoena issued
under section 500(a), or i its production
could have been required by subpoena
under sectlon 509¢a), regardless of
whether section 509(a) was cited as the
authority for any request{ for the infor-
mation, whether a subpoena was issued
by EPA. whether a court issued an order
under section 307(a), or wnether the in-
formation was provided directly to EPA
or through some third person.

(4) This section specifically does not
apply to Information obtained under
section 310:dy or 312(m¥(3) of the Act,
33 U.B.C. 1320(dy, 1322(g)(3).

(¢) Basic rules which apply without
change. Section 2,201 through §§ 22035,
2,207, 2,209 and 2.211 through 2.213 anply
without change to information to which
this section applies.

(d) Specral procedure for adrance con-
fidentiality determinations. Section 2.206
applies without change to information to
which this section applies: however, no
information to which this section applies

s voluntarlly submitted information.

Qo=

RULES AND REGULATIONS

(ey Svhsignta e eriteria Jor use in con-
Saoniicaty dete-nangtions, Seotion 2 208
apphes to e -mation to which tiis sec=
tiun ap: ites, excopt that information
which {3 eMuent data or a standard or
limitation {s nct ¢lgible for confidential
treatment, Noanformation to which this
SeCllon aphi.es i3 voluntanly submatted
:nformation

foodnun Lty of information ol en-
ficled to ocondidoniial treatment, Section

2210 does nos apply to information to

which this section applies. Efffuent data,

standards or limitations, and any other
wifnrmation provided or obtained under
seciioll 308 of the Act which is deter-
mred unde s this subpart not to be en-
titl 5 o confaential treatment, shall be
nvislable 1o the public notwithstanding
any other provision of this part. Efuent
datx and standards or limitations pro-
vided in response to a subpoena issued
under <oction 36973 of th: Act shall be
avalsble to the public notwithstanding
eny other provision of this part. Infor-
mution ‘other than efluent data and
standards or limitations! provided in re-
sponse to a subpoena issued under sec-
tien wel-ay of the Act, which is deter-
nmuned under this subpart not to be en-
titled to confidential treatment, shall be
available to the public, unless EPA de-~
termines that the information is exempt

from  mandatory disclosure under 5

U.SC. 552(b) for reasons other than rea-

sons of business confidentiality and can-

not or should not be made avarable to
the public.

1g) Disclosure of information relevant
In @ proceeding,

(1 Under s:zctions 208 and 509(a> of
the Act, arny information to which this
sect.on applies may be released by EPA
because of the relevance of the informa-
tion to a proceeding, notwithstanding
the fact that the information otherwise
might be entitled to confidential treat-
ment under this subpart. Release of in
formation to which this section applies
because of its relevance to a proceeding
shall be made only m accordance with
this paragraph (g).

(24) The provisions of § 2.301(g) (2),
1) (3, and (g)(4) are incorporated by
referetice as paragraphs (g)(2), (gy(3),
and (g)(4), respectively of this section,

thY Disclosyre to authorized repre-
sentatives. (1) Under secttons 308 and
509ta) of the Act, EPA possesses au-
thority to disclose to any authorized rep-
resentative of the United States any
information to which this section ap-
plies, notwithstanding the fact that the
iformation might otherwlse be entitled
to confldential treatment under tius sub-
nart, Such suthonity may be exercised

only in accardance with paragraph (h)

(2 or «hye3 of tlus section.

12-3) The provisions of § 2301 (h(2)
and M3 are incorporated by refer-
ence as parazraphs (hw(2) and (o (3,
respeetihvely, of this seetfon,

§ 2,303  Special rules governing certain
information obtained under the Noive
Control vt of 1972

tp) Definitions. For the purposes of
this section:

(1) “Act” means the Nolse Control
Act of 1972, 42 U.S.C. 4901 et seq.

36915

12y “Manufacturer” has the meanirs
glven it in 42 U S C. 490218y,

(3) “Product"” has the meundng given
1tin 42 US.C. 43023,

(4) ""Proceeding”™ means any rulemok-
ing, adjudtcation, or licensing conducted
by EPA under the Act or under regula-
tions wiueh implement the Act. excent
for determinations under this subpart.

by Applicability. This section apphies
only to information provided to or ob-
tained by EPA under secticn 13 of the
Act, 42 U S.C. 4312, by or from any mun-
ufacturer of any product to which rro-
ulations under section 6 or § of the Act
(42 U.S.C. 4905, 4907y apply. Informa-
tl‘on will be deemied to huve been Pro=-
vided or obtained under sectin 13 of
the Act if it was provided .n resporaas
to & request by EPA made for the pur-
pose ©of enabling EPA to detormune
whether the manufacturer has acted or
is acting in compliance with the Act, o
if Its submission could have teen re-
quired under section 13 of e Act, re-
gardless of whether section 13 was cited
as authority for the request, whether an
order to provide such information wnas
Issued under section 11:d) of the Act,
42 US.C. 4910¢d), and whethor the -
formation was provided directlv to EPA
by the manufacturer or through scme
third person

(e) Basic rules which epply without
change. Section 2201 throuzh $ 0003,
§2.207, and §2.209 through ! 2213 ap-
ply without change to mformation to
which this sectlon apphes.

(d) Sperial nraccd:re fuor adeance
confidentiality determinatirne  Section
2206 applies without chanze to Infor-
mation to which this section applies:
however, no information to which this
section applies is veluntarily submitted
imformation.

(e ) Substantive criteria for vse in con-
fdentiality determinations. Sectlon 2 208
applies without change to {nformatlen
to which this section applies; howeter,
no information to which this section ap-
plies is voluntarily submutted informa-
tion.

(f) Reserved.

(g) Disclosure of mfnrmeion relerant
to a proceeding. (1) Under sceotion 13 of
the Act, any informatton to which this
seclion applies may be released by EPA
because of its relevance to a matter In
controversy in a proceeding, notwith-
standing the fact that the mformation
otherwise might be entitled to confi-
dential treatment under this subpart. Re-
lease of information Lecause of its rele-
vance to a proceeding =l be made oviy
in accordance with t'u:3 puragraph (g,

(2-4) The proviste .. of §2301 gy 2,
(g)(3), and 1g) (4) are wncorporated by
reference as parawgraphs gy (2, () 3y,
and (g) (4), respectivels, of this section,

(h) Regerved
§2.301  Special rulee zoverning eortain

information obhtained under the mafe
Prinking Water Aet,

() Definttinons For the purpeses of
this section:

(1) "Act” means the Safe Drinking
Water Act, 42 U.S.C. 200! et s¢q.
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(2) “Contamipant’ MCANS 4y phys-
ical, chemical, biological, or radiolegi-
cal substance or matter in vater,

(3) “Proceeding” means any rulemak-
ing, adjudication, or licensinig process
conducted by EPA under the Act or um-
der regulations which implement the
Act, except for any determination under
this part.

(b) Applicability. (1) This section ap-
phes only to information—

1) Which was provided to or obtained
by EPA pursuant to a requirement of a
regulation which was {-sued by EPA un-
der the Act for the purpose of—

(A) Assisiing the Administrator in es-
tablishing regulations under the Act:

(B Determining whether the person
providing the information has acted or
15 acting in compliance with the Act: or

(C) Admministering any program of fl-
nancial assistance under the Act; and

(i) Which was provided by a person—

(A) Who is a supplier of water, as de-
fined in section 1401¢5) of the Act, 42
U.8.C. 300{5);

(B) Who is or may be subject to a
primary drinking water rezulation under
sectlon 1412 of the Act, 42 U8 C. 300g-1;

(C) Who 15 or may be subject to an
applicable underground injection cone-
trol progratn, as defined 1 section 1422
(d) of the Act, 42 U.8.C. 300h-1d};

(D) Who is or may be subject to the
permit requlrements of section 1424(b)
of the Act, 42 U.5.C. 300h1-3:b);

(E) Who i3 or may be subject to an
order Issued under section 1441(c) of the
Act, 42 U.S.C. 300j(c); or

(F) Who i3 a grantee, as defined In
sectlon 1445(e) of the Act, 42 US C, 300
J—acer.

(2) This section applies to any infor-
mation which is described by paragraph
(by (1) of this sectlon If It was provided
in response to a request by EPA or its au-
thorized representative (or by a State
agency administering any program under
the Act) made for any purpose stated
in paragraph (b) (1) of this section, or
if {ts suhmission could have been required
under section 1445 of the Act, 42 U.S.C,
300j-4. regardless of whether such see-
tion was ciled in any request for the in-
formatinn, er whether the {nformation
was provided directly to EPA or through
some third person.

(¢) Basic rules which apply without
change, Section 2 201 through § 2 205,
§2.207, £2200, and §2.211 through
£ 2213 apply without change to informa-
tion to which this section applies,

(dyv Sprcial procedure for advance con-
fidentiality determinations. Sectlon
2 o0g apnlies witheut change to informa-
tien to which this section applies: how-
ever, o anformation to which this sees
ton apples s voluntarily  submatted
informonon

(o) Subsfantive eriteria for vee in con-
fdentiatity deterpnnations Section 2,208
apnlics to Information ta v hich thiz sec-
ton appins, escept that nformation
which deals with the existence, absence,
or level of contauninants In drinking
water 1s not ehgible for confidentiad
ireatment. No Information to which this

RULES AND REGULATIONS

cocllon aLplies Ls volustardy subnutied
infuormation,

(f) Nondisclueure for feasons other
than business confidentiglity or where
dirclosure is prohibited by other statute.
Section 2210 appies to Informatilon to
whieh this section applies, except that
information which deals with the ex-
Istence, ab-¢nce, or level of contaminants
in drinkinz water shall be available to
the publhic notwith=tanwing any other
provision of this part.

(g) Disclosure of information relevant
to a proceeding. (1) Under section 1445
(d) of the Act, any information to which
this sectinon applies may e released by
EPA because of the reievance of the in-
formation to a procenn:ng, notwilhatand-
ing the fact that toe mformation othere
wise might be entitlcd to confidential
treatment under this subpart, Release of
information to which thiz section applis
because of {ts relevance to a proceed-
inr shall be made only in accordance
with this paragraph g).

(2-4) The provistons of §2.301(g)(2),
(g)(3), (g) (4) areincorporated by refer-
ence as paragraphs (g)<(2), (g)¢3), and
(g) (4), respectively, of this gection.

(hy Disclosure to authorized repre-
senfatives, (1) Under scction 1445¢4) of
the Act, EPA possesses authority to dis«
close to any authorized representative of
the United States any information to
which this section applies, notwithstand-
ing the fact that the Information other-
wize might be entitled to confidential
treatment under this subpart. Such au-
thority may be exercised only in accord-
ance with paragraph h) (1) or «}v) (3) of
this section,

(2-3) The provisions of ¢ 2.301 (h)(2)
and +h) (3) are incorporated by reference
as parazraphs (W) (2 and (h)(3), re-
spectively, of this section.

§ 2.305 [Rescrved]
§ 2.306 [Resrned]
§ 2.307 Special rulea governing eertain

information obtained under the Fed-
eral Insecticide, Fungicide and Ro-
denticide Act,

(a) Definitions. For the purposes of
this section:

(1y “Act” means the Federal Insecti-
cide, Fungicide and Podenticlde Act, as
amended, 7 U.SC. 130 ¢t =eq., and its
predecessor, TU.8 C. 135 et =eq.

(2) “Applicant” means pny person
who has submitted to EPA (or to a pred-
ecessor agency with responsibility for
administering the Act' a registration
statement or application for registration
under the Act of a pesticide or of an
establihment.

(3 “Reoistrant ' means any per=on
who has obtained reci-tratinn under the
Act of a pesticide or of an establizhment.

(hy AnpLicabitrv, This sectinn applhes
to all information submitted to EPA by
an applicant or reoi:traint for the pur-
pose of =siti-f¥ing some rcqulrement or
conditton of the Act or of reculations
which mplement thie Act, insluding 1n-
formation orimittally subniutted to EPA
for rome other purpo: e but incorporated
by the applicant or registrant into a sub-

mission in order to satify sowe réquire-
ment or condition of the Act or of regu-
lations which implement the Act. This
section does not apply to information
supplied to EPA by a petitioner in sum=-
port of a petition for a tolerance uncer
21 U.SC. 346ard), unless the mforma-
tlon is also described by the first sen-
tence of this paragraph.

(¢) Basie rules whch apply without
change. Sectlon 2.201 through §2.203,
$2.207, and §2210 through $2213 ap-
ply without change to iInformation to
which this section applies.

(Y Initiql action by EPA omre Sen-
tion 2204 applies to informaticn ‘o
which this section applies. except that
the provisions of paragragh (e) of th.3
section resarding the time allowed for
seeking nudieial review <hall be reflvete-s
in any notice furniched to a husiness
unider § 2.204(d) (2,

tey Final eonfidenticlity defermitn-
tion by EPA legal office. Sertion 2 205 ane-
plies to information to which this sec-
tion applies, except that—

(1) Notwithstanding § 220501y, tne
General Counsel (or his desicneer . rather
than the Regional Counsgel, shall ningae
the determinations and take the actions
required by & 2.205:

(2) In addition to the statement pre-
scribed by the =econd sentence of §2 205
(£Y (21, the notice of denial of a busines-
confidentialitv claim shall state that un-
der section 10(c) of the Act. 7 U S.C.
136h(c), the business mav commence an
action In an appronriate Federat district
court for a derlaratory »udement:

(3) The following sentence is subsite
tuted for the third senter-e of $ 22057
(2): "With resmect to EPA's implemer-
tation of the determination. the notre
shall state that (sublect to $27°10) EPA
will make the Information available to
the public on the thirty-first (31st) cnl-
endar day after the date of the buci-
ness's receipt of the written notice (or
on such later date as is e«tablished 1n
lieu thereof under paraoravh £V (2 of
this section), unless the EPA leca]l n™ce
has first been notified of the busirecs's
commeéncement of an action in a Fed-
eral court to obtain juciriil review cf
the determination or tn ohtar n derinre
atory judement under sectinn 10y ¢f
the Act and to ohtain nretiminary in-
junictive relief against discloaure : ond

(4) Notwithstanding &§27203. -y, the
31 calendar dav perind nrezeribed he 2 -
20500) (21, as modified bv naracraph (e
(%Y of this section. sha'l nnt be hort-
encd without the consent of the hu.mne =

f) Snecial procodure for cdranees car-
fidentiality deternunations Serton 2007
apphes without chanoe to riovymatey
to which this =ection onnmhiews BRomeuar
no information to whirh his femion an.
mlics is voluntanly submitied informia-
tion,

() Substantive eriteria for weein cnn-
fidentiality determunations Section 2203
anplics without chance to informaton to
whirh this section applies: however, no
information to which this section ap-
plies {5 voluntarily submitied intormas
tion.
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stare -
ouL chuins O o
section anplice In addivion, w
tion 12rar 2D of tne Act,

Lcla, ire o ol .
(3 Eoclian 20 -

ol o

wt

138)¢a) ¢2 D). EPA Doere-ses aurhoniy
to dizclo-e any information to whioih thys
sacnion applies to phyvsicians, pharma-
s needasy

clsta, and otaer gualifed oy o0
sUC TR ST 2L GRYTRI RS
v CUVIN S DA VAR TR SURLIID DRI I
that the miormation my .t o
entitled to corficentizl reatiucat Ula'ey
this subpart. Such authonty under sec-
tion 12va» 2Dy of the Act mayv Lo ¢x-

AR VRN

ercised only noaccorcance with jola-
gravivan) i or (hi i3 el thiis e o,
2 viomntien 1o waolen s sao e

applhios may be duazloscd rnoviLi-iano-
ing the foct that 1t muent oine; Liae be
entitled to confident: ] traatimern: wdoer
this subpart) to ply sicions, pbharmaciats,
hospitals, vetennarians, law enfolcement
personnel, or governmental agr neies With
re.ponsthilities for protection of novhe
health, and to emplo.ee, of any -uch

POra0ns OF A¥Encic:, or o other gualifed

persons. when and to the extelnt that aw-

closure is neces-ary i ovder to treat il

ness Oor ANJury or to prévent mminkent

hatm to persons, praperty, or the eu-
vironment, {n the opiton of the Admin-
istrator or his designiee,

(3 Information to whith this cection
applies may be disclosed ‘notwathstand-
ing the fact that it otherwi=e nu:ut Le
entitled to confidential treatment under
this subpart) to 4 personl under ©onl-
tract to EPA to perform work for EPA i
connection with the Act or re.unlauons
wiich implement the Act, 1if the EPA
prozram office manauing the contract
first determunes in v.ting that such Cis-
closure is necessary In order thet the
contractor may carry out the woik re-
quired by the contract. Any such duscio-
sure to 8 contractor shall be made
only in accordance with the procedure
and requirements of §2.301th 2y D
through (iv),

(4+ Information to which this section
applies. and which relates to formulas
of products, may be disclozed at any
public hearing or in findings of tact s-
sued by the Aan.nstiator, to the extent
and in the manner autnoriced by the
Administrator or his designee.

§ 2.308 Special rules governing certain
information obtained under the Fed-
eral Food, Drug and Cosmelic Act.

(a) Definitions. For the purposes of
this section:

(1) “Act” means the Federal Food,
Drug and Cosmetic Act, as aniended, 1
U SC 301etseq. .

() “Petition’ means a petition Ior
theassuance of a regulation e~tabhshing
a tolerance for a pe:sticide chemical or
exempling the pesticide chenuceal fiom
the necessity of g tolerance, pursuant to

section 408td) of the Act, 21 USC.
Jdbatcdr.
3 Petitioner” means a por-on who

has subnutted a petition to EPA «ortoa
predecessor agency),

(hy Applicabiaty (1 This sertion ap-
plies only to business information sub-
mitted 10 EPA (or to an advlsory coms-

RULES AND REGULATIONS

¢ ted under the Acty by
NPl ol ey st ool a petd-
Y T bes Pt bern sote on by the

putiicatien b EPA of & reosulation es-
tibli-hing & tolernnce for o pesticide
chiemwnl or enompting the petictlde
chenucnl frem the nece-sity of a toler-
a~ provided mosection 108y ()
21 US.C JiGard) «2)

nroa

or (3 of the Acx,

ool 2345 rather thon this sec-
tion, annies to mformation desciibed by
the fiiat sentrnee of 8 2.307T(h)y (mate-
rial mcorporated 1n.to submissions m or-
der {n sat -7y the recuiremente of the
Foderal In reticade, Fungicnle and Ro-
derrycn! toas cmandedy . evern though
JSaoll aloooomation o was o ciianally sube
nten Ly oa petitioner in suppoirt of o
petiton,

(3 Thws sertion does not apnly to in-
won gathered by EPA under a pro-

Gy untiated by EPA to establish
a tolerance under rection 408'e) of the
At 21 U5 C 246ae),

o) Duste rules whack applv without
chense Section 2,201, §2202, §2.207,
and 2210-2.213 apply without change
to anioumation to whichh this section
apphies

wdr Ffect of submicsion of informa-
tron without Jlawm, Sections 2203 a)
and (b apply without change to infor-
mation to which this section apphes, Sec-
tion 2 203:¢h, however, does not apply to
information to which this section applies.
A petitioner’s faiure to assett a claim
when imtielly submitting a petition shall
1ot constitute a wmver of any claun the

ctitioner may have.

ver Imitial action by EPA ofice. Sec-
tien 2004 apphes to mformation to
which this section applies, except that—

(1 Unless the EPA office has on file
A vritten wawver of a petitioner's claim,
a petittoner <hall be regarded as an af-
ferted business, a petitton =hall be
treated as if it were covered by o busi-
ness confidentiality ¢laim, and an EPA
office acting under § 2204(d) shall de-
termine that the mformation in the peti-
tion 1« or may te entitled to confidential
treatment and shall take action in ac-
cordance with § 2.204+¢d) «1):

2y In add:ticn to other required pro-
vi-ions of any notice fulnushed to a peti-
troner undder § 22044, such notce shall
state thay—

(1) Bect:nn 408() of the Act, 21 USC.
346a¢f), atfords absolute confidentiality
to information to which this section ap-
plies, but after publication by EPA ot a
regulation establishing a tolerance tor
exempuing the pe-ticide chemieal from
the necez:1ty of a tolerance) neither the
Act nor thls section atfoids any protec-
tion to the intormation;

(o Irformuation submitted in support
of a peution vh.oh s also mceorporated
mto a subnu-sjon I order to satinfy a
reguiement or condition of the Federal
In-ecugide, Tnungicide and Rodenticide
Act, as amended, T US.C. 136 ¢t seq . 15
resaided Ly FPA s bemg goveined, with
respeet Lo business confidentiality, by
§ 2307 rather than by this section:

Uiy Althouch it appears that this secs
tlon may apply to the information at
this thne, EPA Is presently engaged in

o1y

determiurang v hether for apy reason - -a
nfermaton 15 enttled to oonfilder i
treatment or will be enpnled to L.,
treatment if and when this sectosn o
longer apnlies to the {nformatien, a4
(Iv) Imformation determiy 4 by T2y
to be covered by this zectirn will st v o
disclosed for as long as this section o°r-
tinues to apply but will be made av.. -
able to the public thereafior (subie 11

$22100 unless the buwine.s furn: o -
tunely comments m respon<e to Lo
notice.

fy Final confidentinhiy gotermiinr,.

tion by EPA Irgcl afoc. € ~ten 00 5
applies to Information to Wi, 0 ths se -
tion applies, excipt thate—

(1) Notwithstandinzg €2 263a.,
General Coun:el or hi~ de-. o
than the Regional Counsel, shall i .
cases make the derrinuvotiors and to oo
the actions reautred by 22035

(2y In addition to the (roastan .
mentioned in $ 22054101 notice m tLLs
form prescribed by $2 2032 <] L
furnished to each affected buainess when-
ever information 15 found o be engir'-3
to confidential treatment under wecrion
408¢f) of the Act but not otherwizse ev.
titled to confidential treatment. With ;a-
spect to such cases, the folowing se-
tences shall be substitnted for the thy 3
sentence of $2205:H) 2y WWith re-tect
to EPA's imiplementat:on of tae deter-
mination, the notice sha)l state that (=ub-
ject to §2.210) EPA will make the mfor-
mation available to the public on tha
thirty-fivst (31st) culendar d-v afrer the
business's receipt of the writ*en rotws
for on such later date ps is es-obnhied
in lieu thereof under parasrash 10
of this sectiom), unless the EPA le-d]
office has first been notified of the bus:-
ness's commencement of an acunn {noa
Federal court to obtom judicinl revies
of the deternumnation and to cbtain jre-
liminary mijunctive relief ngainst dis-
closure; provided. that the mformation
will not be made aveilable 1o the publhe
for so long as 1t 1s entitled to confident: -1
treatment under section 408/fY of the
Federal Food Drug and Coameiie Act 21
U.8.C.346a(H)."; and

(3) Notwithstindmg § 2203 0 the 31
calendar day peniad prescrived by §2 003
(Y (D, as modified by patagraph (2
of this section, shall nat he shorrece
without the consent of the buzine.s

(g) Special procedure jor chdrenee (a0 -
fidentiality determinations, Saction 0 20A
applies without chansze to informat:on ¢
which this section apphies: homever, o
information to whueh this section alpl.e-
is voluntarily submitted fi.formation

MY Subsfonti, e crderia forry o cion-
fidentichity determanetinng, Section 2003
does not apply o mformiucn to b
this section apslies Such rfrrmann
shall be determined to bhrentitiv i to ¢ e
fAdential treatment for <o long s s
section continues to uoplv 1010

(b Divclosure i speciel eirewnms by os
(1y Section 2209 applios o anform ren
to which this section apphwes Inedd i,
under Section 408:11) of the Aer 21U &C
34600, EPA 1 antholized to sl
the Information w ofhier por~on- .00
authority under section 408.f) of the
Act may be excrcised only in accordatn e

T

bl
v
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with parasroph o2 o1 o0 30 ol this
section.

(2) Information to which this seetion
applies may be discloscd ‘rottithstands
ing the fact that it otherwise micht be
entitled to confidentizl treatment under
this subpart) to a person under contract
10 FEPA to perform work for EPA in con-
rnection with the Act, vith the Federal
Insecticide. Funegicide, and Rodenticide
Act as amernded, or 1¢;lations which
fmplement etther «uch Art i the EPA
program office mana~ing the centract
first determines in writing that such dis-
closure 15 necessary in order that the
contractor may carry cut the work re-
quired by the contract. Anv =uch dis-
eclosure to a contractrr &h=ll be made
only in accardance witn the procedures
and requirements of $2301(hr 20 (i
throush (iv).

(3) Information to which this section
applles may be disclosed by FPA to an
advisory committee in accordance with
section 408¢d> of the Act, 21 T.S.C.
346a(d).

§ 2.309 Special rules governing eertain
information obtained under the Ya-
rine Protection, Roewearch and Sanc-
tuaries Act of 1972.

(n) Definitions. For the purposes of
this section:

(1} “Act” means the Marine Protec-
tion, Research and Sanctuaries Act of
1972, 33 U.E.C. 1401 et seq.

(2) “Permit” means anv permit ap-
plied for or granted under the Act.

(3) “Apphication’ means an applica~
tion for a permit.

(bY Applicabtlity. This section applies
to all {nformation provided to or ob-
talned by EPA as a part of any applica-
tion or in connection with any permit.

(c) Basic rules which applv without
change. Section 2.201 through §2.207
and § 2.209 through § 2.213 applv with-
out change to informatton to which this
section applies.

(d) Substantive criteria for use in con-
Ndentiality determinations. Section 2.208
does not apply to Information to which
this section applies. Pursuant to section
104(f) of the Act, 33 U SC. 1414(DH), no
information to which this section applies
5 ellgible for confidential treatment.

PART 30—GENERAL GRANT
REGULATIONS AND PROCEDURES

2. By revising §30.235(h) to read as
follows:

£ 30.235 Disclosure of information.
» - - » L]

(b) Any person who submits to EPA
any information under this Part, and
who desires that EPA not disclose any
or all of the information. mav place on
(or attach to) the information, at the
time it is submitted to EPA, a cover
rheet, stamped or typed legend, or other
suitable form of notire emwvloving lan-
puare such as “trade seeret.” “proprie-
tary,"” or “business confidential.’ Alleg-
edly confidential portions of otherwise
non-confidential documents should be
clearly Identified by the business. and
may be submitted separately to facilitate
identification and handling by EPA. Ap-

RULES AMND REGULATICNS

Pheands chautl ato comply witly further
Instructions tn arricoation forms cons

1 of confidentiality
and 2.204 of this

. » » . .
3. By reviang § 30.220(b) to read as
foliows:

§ 20.320

tivn.

Use and di-clo-ure of informa-

th) An assertion of entitlement to coti-
fidentinl treatment of part or all of the
informi-tien in an application may be
made uslng the procecure described in
§20.235: 0, Bce alvo 3 2.203 and 2.204
of thiz ¢hapter

PART 40-—-RESEARCH AND
DEMONSTRATION GRANTS

4. By revisinz ¢ 40 135 (a) and (b o
read as follows:

£40.155 Availability of information,

(a) The availabuity to the public of
information provided to, or otherwise oba-
tamed by, the Aamunistrator under this
Part shall be governed by Part 2 of this
chapter,

(b) An assertion of entitlement to con-
fidential treatment of part or all of the
information in an application may be
made using the procedure described in
$ 30.235(b), See also §§2.203 and 2.204
of this chapler.

PART GO—STANDARDS OF PERFORM-
ANCE FOR NEW STATIONARY SQURCES

5. By revising § 60.9 to read as follows:
§ 60.9 Availahility of information,

The availability to the public of in-
formation provided to, or otherwise ob-
tained by, the Admiunistrator under this
Part shall be governed by Part 2 of this
chapter, (Information submitted volun-
tarily to the Administrator for the pur-
poses of §5 60.5 and 60.6 is governed by
§2.201 through § 2.213 of this chapter
and not by § 2.301 of this chapter.)

PART 61—NATIONAL EMISSION STAND-
ARDS FOR HAZARDOUS AIR POLLUTANTS
€. By revising §61.15 to read as fol-
lows:
§ 61.15 Availability of information.
The availability to the public of in-
formation provided to, or otherwise ob=
tained by, the Adnunistrator under this
part shall be governed by Part 2 of this
chapter.

PART 79—REGISTRATION OF FUEL
ADDITIVES

7. By revising £ 79.3 to read as follows:
§ 9.3  Availability of information.

The avallability to the public of In-
formmnation provided to, or otherwise gb-
tained by, the Administrator under this

part shall be governed by Part 2 of this
chapter,

PART 125—NATIONAL POLLUTANT
DISCHARGE ELIMINATION SYSTEM
8. By reviing §125.37 to rcnd o5 fnl-
lows:
§ 125.37
Certifications issued pursyant to section
401 of the Act, the comments of all cov-
ernmental agencles on a permit apicas-
tion, and draft permuts prepared pureu-
ant to § 12537 shall be available 1o the
public without restriztion. The avanabgl-
ity to the public of other injor
submitted bv an applhieant to the Adnun
istrator in connection with a perris an-
plcation or which may be furmu-ned b
a permittee in connection with required
periodic reports shall be governed by Pare
2 of this chapter.

PART 167—REGISTRATION OF PESTICIDE.
PRODUCING ESTABLISHMENTS, SUB-
MISSION OF PESTICIDES REPORTS,
AND LABELING

9. By revising $167.5/'d)
follows:

§ 167.5 Desticides reporte,
= - - . -

(d) The availability to the public of in-
formation provided to, or otherwise ob=
tained by. the Adminisirator under tnis
Part shall be governed by Part 2 of wnis
chapter.

Publie ac csa to information,

tn read as

PART 169—BOOKS AND RECORDS OF
PESTICIDE PRODUCTION AND DISTRI-
BUTION

10. By revigin
follows: .
§ 169.3 In«pection.

[ ] L] [ ] . -

(¢} Availability of information, The
avallability to the public of information
provided to, or otherwise obtained by, the
Administrator under this Part shall be
governed by Part 2 of this chapter.

. . » - L]

$169.3c¢) to read as

PART 180—TOLERANCES AND EXEMP-
TIONS FROM TOLERANCES FOR PESTI-
CIDES CHEMICALS IN OR ON RAW AGRI-
CULTURAL COMMODITIES

11. By revising paragraph (¢) of $ 1807
to read as follows:

§ 180.7 Pctitions proposing tolernnces
or exemplions for pesticide reriducs
in or on raw agricultural commmii-
tics,

" - . - .

(¢} Except as noted lo paragraph ¢d)
of this section, a petition shall not be ac-
cepted for filing if any of the datn pre-
scribed by section 408¢d) are lacking or
are not set forth so &8s to be readily
understood. The avaliability to the pub-
lic of information provided to, or othet=-
wise obtained by, the Agency under this
Part shall be govertied by Part 2 of this
chapter,

- L) ) - -
APPENDIX A-—SIGNTFICANT (CouwmryTe,
RESPONSES, AND OTHER NOTEWORTDY ITZM

The significant comments (in sanmmarized
form) received in connection with the no-
tices of proposed rule making dated May 20
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woqd July 9, 1875, 40 FR 21087 and 2814 nn
tm puhgect of conlaiential  bustness
f orsation. and the responses of the Admta-
forrator to those comments, are as follows:

1. commenl—TLe propo.ed rule does 1ot
adeoyguately encourage EPA oflices 10 use 12t s
nigques that wonld sllow some  parts of
nilegedly confident.al informattnn to ha made
public teg, mAakiir the busines-'s dent,'y
or dlsglosiig the data in aggregated formy.

Respon-e—Section 2.2G2¢h) has been modl-
ficd to emphi-ize the pu-sihihiy of u~e of
such technigues

2. Comment—The propased ryte noald pres
¢lude TPA from dicgretionary di-vlosuires of
information EPA has found to be eatitled
to corfidential treatment This is contray
to the public interest and w:ll decrease EFAs
fleniblility.,

Re-ponse—The Admini-trator di-nurees
with this comument, A provision that BFPA
could disclo e wformation by exerci~¢ of dis-
cretion, even tf the intormation had been
found to be enti*led tn cunfidential treat-
ment, would conflict with the ba-ie approach
of the regulatinn, ahich 15 that bustiieawe
sre entitled to know the extent of the pio-
tectlion EPA will afford the informanion sub-
mitted by them

3. Comment—The definitlon of " soluntar-
Iy submitted information’ fn 322011 of
the proposed rule f= unclear with re-pect to
tnformation submitted in conuection alth
contracts and grants.

Response—The Administrator acrees with
this comment Section 22011y of the rule as
promulgated below now points out that
information which an EPA contractor of
grantee has contractually agreed to furni-h
15 not voluntarlly submitted nformation
Section 2 201(1) also how states that other
information which EPA may require as a
condition of considening contruct hids, con-
tract or grant propossls, or the lixe, A3
weil as information furnished to EPA {n con-
nection with the adnuniiratien of a con-
tract or grant, mav qQuality as veluntanly
submitted {information.

4. Comment—=Cection 2 202(d) of the prao=
posed rule would require discle~ure ol an
ftem of information, if one statute required
disclosure but another statuite required cou-
fidential treatment of the same nformation.
The regulation should require conidential
treatment of an item of information when-
ever that result {s requlred by any ~tatutory
provision.

Response—The Administrator di.sgrees
with this comment, The first inquury, in &
situation where two statutes appear 0 re-
quire different results concerning the treat-
ment of the same Information, should be an
examination to determine whether {n fact
there 13 a conflict, If there is a true con-
filct, however, the Administrator believes
that the public poliey in favor of disclosure
of information should prevalil.

5. Comment—The regulation should re-
quire that requests or demands by EPA for
information shouvid specifically atert a buai-
ness to the possibility of asserting a buai-
ness confidentiality ¢laim and should warn
the business that the fallure to a-sert a
claim may reswlt {n the information being
made available to the publle,

Responte—The Administrator avreey with
thi> comment, Section 2203 of the rule s
promulgated beiow Dow requires such a
warmng whenever EPA requests or démands
informatlion which is likely to be rezarded as
confidentirl,

6 Comment—There should be 1o requires
ment that a business assert {139 bustue~s con-
fidentiallity claim at the time o1 Inttinl sub-
mi-ston of the {nformation. This will tend
1o ncrease administrative duticulties and will
lead bLusinesses either to submit les9 infor-
mation or to submit 1t less willingly by

tr-
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facusing atientton on the aubject of cona-
Adentiallty

Rewpon-e-—The  Adminitrator  disigrees
with th.s continent P4 oxpcrence Ras show
that when a buailiess sybmiws tnformation
whteh the bhooinezs regoras ng oconiidential
ut fatls to plite an approprinte masiuie
on the (nformitton. adnunisiritive ditfcul-
ties in dentine will e informaton are Lihely
to re.ult Althinuah the Du-1" e-53 Muay fe-Ume
tha* EPA employees ruay aford the informa-
von confidential treatment, the A of re
which recelves the infor o1l may not ap-
preciate the reed {or confidentinlity and mav
allow 1t to be pubunciy wiseleard, Even If
tue EPA olice which orieinally obiams the
fnformalan 3 oawvare of tne busriess'a tac:t
confidentiility clalm, o*her FPA oiices whivh
obtain access to the {niormation may be un-
awvare of the clatm A recquurement that bisi-
ne--ed a-ert their confidentiality clairs At
the tune of suampee-ion of the informanon
will greatly leswen the ri~x o inadvertent dis-
clostire of Infrrmation cuatled to conhdens
Tyl trcatient

7. Comment-—A business which falls to
nmiark as confidentlal an {tem of {nformation
which it submits to EPA in the future should
not he penallzed by such fallure, It should
be able to assert {ts ¢laim without penalty
at any time unless the informoation has
a.rendy been disclosed

Response—Section 2203 has been revised
to provide that a business’s failure to ascert
a claim when submitting tformation to EPA
Wil not prejudice the husiness unless the
EPA reguest or demand for the Information
notified the business of the consequences of
Iatlttre to astert p eclalm See Al<o the Re-
3ponsé to Comment 8.

g, Comment—A business may mmadvertent-
1y or neglipent]y fail to ascert a claim at the
time It suonuts (nformation to EPA, even
thotigh 1t kuew of the regurement and
meant to as=ert a claim Corrections of such
error~ ~houid be pllowed.

Re-ponse—Sect!ion 2,203 has heen modificd
to provide that a buslness's fallure to assert
a claim when submitting information {s not
recessarily a walver of the clalm. The revised
2203 provides, however, that {f, when
solici{ting the information, EPA afforded the
businesz a fair opportunity to assert a claim,
and if the {nformation submitted in response
%as not accompanied by & clatm, EPA will
not make further fnquiries to the business
under § 2.204(¢) (1). EPA will make adminis-
tratively practicable eflorts to associate facer
claims with the informatiou in gquéstion, buv
cannot assure the success of such efforis
See also trhe Re-ponse to Comment 6.

9. Comment—The regulation should re-
quire a business to submit {8 fustificatton
for {ta claim of confidential treatment, not
just the claim., when submitting informa-
tion, This would permut speedier decislons {f
and when a request for relea-e of the infor-
mation is received by EPA.

Response—The Administrator  disagrees
with thls comment A provision has been
added to $2204(a) which would encourage
EPA offices 10 initiate the determination prov-
es§ a5 s00n As It appears likely that requecrs
for the Information eveniually will be re-
celved by EPA, even though thev have not yet
heen recelved Tnis should produce speedier
dectstons But to require detalled subwtantla-
tion of & claim In every case at the time of
submizston of the information ftaelf would
inevitabiy slow the responses of buslnesses to
requesis for information, would In many
cased cause businesees to expend needless
wJort, and would complicate EPA recotd-
keeprup unjustifiably,

10 Comment—Infferent formats for busis
Less conlidentiality cluuns, each fairly elabes
orate, should be prescribed for information
which 1s: (A) veluntarlly submitted, (B) re-

st

quired to be submi‘ted or (.
in connection with grants or coous

Response—The  Adminiatmaior
with this com:mnent This wonld
necessary elaboration that would pat el -
tively assist a Luadiness hit aoun.d
ministrative ditheulties for FPA,

1], Comment—In contrast to 1.4t
templated by §22040a) of L e prom .ot
rule, EPA enould never fatr..te the [ -
fidentiality determination with t
{tem of busme-3 nforma‘ion o
le-s that llem of inforfmation -
a request for releare under 5 U

Rte-pon<e—Tni. comment 1o,
sibility that EPA may have re
12 di-i0a0 burine - inf }
ton with standoatgd--eutr
tivities A procedure Is necoed tu a
on 116 own inlilitive, to deta :
or ot {t mar dizele g Bus e ]
Moreover, the . mument s advice
would not allow EFs to i
Adentiality determar f.on proce
pard to tnformaton nilih i cen’
to be the subject of later reaue-
I 8.C 552, thus forcirz bu-tne- «
comments under rizid deadiines o
quest s actually receined and <oz e
handhinte ©f responsts o Iegues's Liader 5
TSC. 532

12 Comment—Once EPA has deterruned
that tnformation s entirled to cinfidani”
treatment for ressans of businé-3 oo
tinlity, there should be 1o s
examination of that determinaticn mere
becnuse of the passage of time Su:ch a
examination, with its attendent burde
rejustification of the claim by the busln:
should be commenced only when there s
goad reason 10 belleve tnat the cianl b Lo
longer valid

Response—The Admlnistrator agr
this comment and the oriticired Lo
§2204rb} of the proposed rule
deleted  As modified, the reo
vides tnat {f an EPA ofice has re.
doubt the c¢ontinuing valldity ¢f such 8
determination 1t wil refer the matler to
the EPA legal office for po-sihle rotivn under
§22053(h).

13 Comment—Cven if a prirr de*ermuia-
tion states that information of a certain tvp=
1z not entitled to confidentiil treatmett. .
busimess shiould be aftorded trhe op-oriunlty
to seek judiclal review of the vahdliy nnd
applicabliity of that delernminat.on

Response—The Adnunisiratsr a_r
this comimnent. Secuon 2 204 1
fied In varipus respects 15 pr
tice under §2205() =il be T
case where EPA propo-es 1o d,
mation which 1s known to be
business confidentlallty clam
notice has previously been wive:

14, Comment=—Busines:05 someiines ¢.¢
pie or obtain Informatien at the regu
of one Federal agency, only *o have It r--
quested later by another acency.
agency At who@e request the N
was first compiled or obiailned
mined that the luformation s
confidential trestment, IPA =hiotld A o=
maticall¥ honor sach a delerm noanen

Response—The  Admintirator trel
thnt althouch other acenc.es’ deferiras
are proper for copsideration by EPA,
cahuot commit {teel! to heones such deters
minations in every ci-e DIerences {n grats
utory provisions or dl-asreemelt conrernay
application of the law' mav requre wiie 2
conclusions on EPA’3 palt,

15. Commeni—Information should not LA
determined to be available to tle punic
without consultation with s buziness merely
becau~e at some time {0 the pazt the tnire
mation has been lociated in EPA files wh
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) - Sl The place-
ne. L L format tnocuark files pay
ha~e Lrcaver, the infer-
matiee, it have geen dissemi-
nated,

rp—-Re AdminitiTatnr acreea with

fertion 200%80¢) hias been ap-
Yuidence of publiz
1atlon may bear
the infcrma-

Tt
proproane madined
LS o coomy cf cach L
an the Lon ef o wr
tion Ly, ' fu ot confidentl
1 .o nt—1mint
s RS oo that o
formnatizn Is not entv'ted to confidertinl
treatmer.t thouid te roloired to the EPA
legal oflce, Just ox are determuinations that
an {tem of nloTm b ™may bhe eun-
tiled to confidens

et
wiin
| AT
natlor .

15 Lot eatdt

whicn o LU Dael -

under » 2 203 or thei v Tyrmial.on my
be entitled to coniidertial treatment, in
which cnse further inquiry Is made and the
matter is referred to an EPA legal oflice fara
final determination. The Ot kind of deter-
mination wi!l be made only where the EPA
office ¢can gscelielnl ithat EPA's position on
tho matter {5 already cicar and that there s
nothing further 1o contlder

17, Comnmont—Thr procedaral” deztal
contemplated by $2204d) (1) 15 a “sham”
that confilcl, with the raridate of the Free-
dom of Infornmation Act, 5 USC B32¢a)(6),
berause it 1: Lot a pood-Inith deelsion on the
merita, EPA offices thruld bhe requtred to
make a substantive, ve..nr-no decis;on on
the merits with!n the IG-working-day perird
following receipt of a reqguest under 5 USC.
552, All Irforination necessary for such a de-
terminat.on, including any comments an of-
fected bhusiiess mieght be allowed to make,
should be conidered at that stage.

Responst- -The  Adminl irator  disagrees
with thls commienti. It 5 recoghized that
every c¢ffort should be made to provide dect-
slons on the merits as expeditiously a&s poa-
sible. Honever, ETA now hnas on hand a great
deal of busines. Information, most of which
has never been the subject ¢f & business con-
fident{ality determtnation, with regard to
most of this information, the submitter bust-

LoLorminatiors by
ol busings in-

nesses have never presented to EPA any jus-_

tification for confidential treatment nor have
they been glhien specific notice of the need to
do so. Moieover, EPA does not expect to re-
celve requests for relea<e ¢f nmiuch of the busi-
Néss information EPA postcexces and i) con-
tinue to acquire The Adminlstrator does not
believe {t will e possible In most ¢asss to
{ssue declslons on the merits before seeing the
busine-s's comments, Attempta t0 issue ini-
tial determingations on the merlits without
knowing the business's views would produce
uninformed Inltial determ!inations and com-
plicate the handling of appeals. As stated (n
the Responce to Comment § the Administra-
tor doe- not helleve |t (s appropriate to re-
quire new submissions to be accompanied by
a busulness's Justification for its confidential
treatment regue:t, The Admintstrater finds
that 0 mast cnses 1wl not be possible to
locate tae requested informxattion, invite a
busine~.» comments, allow a reaspnable time
for preparistlon by a businers of such ¢om-
nients, recelve the commer.ts, and I°sue o de=
termination on the merits within the ten-
workinz-day period after rece!pt of a request
allowerd by & TS C 502¢a) (6) for the !--u-
ance of Initul determidnations Accordingly, In
mMAny ¢res it will be necesaarg o feue s
“procedural” initial denlal, As noted elsc-
where, the reeulition has been medified In
varfous ways o make 1t more lxely either
that all Information needed for & determiinas
tion will be on hand when g request 1s re-
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cclved or that the determination vl airc iy
have bDeren inade MNoreover, a3 EPPA - 03
more confidentinlity detonininntlorn fesne-
clally cines determinations u  der § 2207). 40

EPA pocition on entitienent to ¢ nf-ential
reatmentt of varints catesories of s Thae
tion will herome veiter defined, with con. o=
qQuent nenowing of the is=uey remraining W
baderided, T w00 rend o dnsrerse the pro-
portion of initial determinniions on the
merits {=rued under elther §2204/b) (1) or
§220%(dr 12y anrd decrewre the propardnn
whleh must be Cproteaural” denels under
§22047d) (1),

18, —YPA rhould nnt require n

W the hurdsn of suhstantint-

asertian that an item of inf
13 enriting trestmen
a-ter=i~p of entitlement should be rer.orded
TR oomo o ve or At lenel ar pritin Incue, proot

et
ponee—Tha Admimstrator dors not be-
lieve that sarh an approach 18 Justifiable
un {er the fndicial interpretatiors of 5 USC
552, An onjectae analvais of entitlement of
the 1tem of in{onmaston to conflidenting treat-
mant iz required,

19, Comment—The rerled proposed for a
buzine*~ 1o prepare ard submit ts com-
ments—15 curndar dave from the date of a
notice, under proposed §2204(e)l—Is too
short, if meaninsful comments by the busi-
ness are de<ired, Prowlems with directing
the notice to the proper corporate officials
and the occazienal abience on leave or travel
of key officialzs, will cauce greatv difficulty,

Rezponse—The Adminisiritor Is conscious
of the problemis that may be pored 11 some
cases by the desdline. On the other hand,
the deadlines for this Agency’s Jscuance of
determinations preseribed by 5 US.C, 552
make {mpossihle the allowance of a period
such as 60 dars (suggested by one com-
ment) for & business to furnish its com-
ments, The Adminisirator has determined
that & period of 15 working davs (Govern-
ment business dars) should be illowed, Ere
elso the Response to Comments % and 17.

20. Comument—There appears to be no logl-
cul reason why businesses thould be required
to submit substantiating eomments within
a perlod of limited lengih, at some lncon-
venlence t0 them, {f no request for the in-
foermation {5 pending under 5 U.5 ¢, 532.

Response—The Admlinistrator agrees with
this comment. Section 2 204(e) kas been ac-
cordinzly Diodified, Additlonally, §2.204(e)
and § 2205(!) have been modified to tndicate
that if a request under 5 U 5.C. 552 §5 pen.d-
tng. neither the comment period nor the
post-determination walting period will nor-
mally be extended without the consent of
the requestar.

21, Comment—In order to ailow a busi-
ness as much time as poscible for prepara-
tion of comments, teiephone notice should
be given the business at the time EPA de-
¢ldes to issue the notice contemplated by
§2204(qd) to the business,

Response—The Admunistrator agrees with
thls comment, and § 2 204(e) L.is been mod)-
fied appropriately

22, Comment—{omments submitted by
businesser in substantiation of their buztness
confldentiallty ciaims may inciude other
business {nformation which itecl! may be
entitled to confidential trearment The regu-
latton should provide asrtomatic entitlement
to confidential trentment for comment in-
formation, I requestcd by the business,

Reeponse —Tle Adranl.‘rator agrees with
this comment, and a new provisian, § 2205
(), has been addad whlih thcosporates the
subsiance of the comment This automatic
entitlemernt tn confidentiali*y w1'l apply only
{I EPA pos=e=nes the tnformation only because
of 1ts tncliutlon in substantiating comments
And Js grounded on the continuing need to
obtain {1an& and ful] comments from busl-

né- 5 in order to promoee <ouy bae
tans under this subipart

23 Comment—The vires of AN EPA ¢
corcoern ot entitiement of an o
ness information to confidenial
which under propored F2204:0 are
furni hed to the OPA v .al omoe f -
stderation (n reatnT e dete e

" he furmiithed to the attog
ne-s for conmenst

Brroon e The  Adnund tear-r

hothis commert Reg,

wid tena to redud s [y
EPA nfico’s comments in many oo
e wou'd exist oA suheramorn el o
mnvolvinr mare than one Lf od b
faloertont direlo ure 4o v by s
oedly eont noal
hv the viher Moreo.oor, 1n ¢, W
rotian s reguired {p ) quwere oo
vnder 5 US Q0 B32 l& pondin -y e
Laely that an FPA efcn = crnuprens
he received br the affec-cd busis
L0 be used in the prepoaratism ¢f ke b
news’s commanis The Admin >
however, that §2204:0) 58 ¢f - T
promulrated below requi-es an L o -,
ceek confirmation of 115 tunderstan:lin: ol 7.
pertinent facts.

24 Comment-—The IN.calendnr-
fn7 period preseribed by prope ) :
after a determination adser.e tyn L1t
duning which the bueiness may con
anoacuon for judielnl review, 15 tad chotr a
prried for the obtaining of suitahle cotr -1
and the prep-ration and flirg of .
pleadings

Response—The Adminizirater a-vres o 0h
this comment and has modified £ 2205 0
provide a period of ten norking €°va, ratte
than ten calendar da's, for initaicw
Judicial review action

25. Comment—The proncsed wal*in-s
riod mentioned in Comment 24 an
long Five calendar days would be

Reaponse—The  Admtol irtor
with this comment. EPA roegrids
business information concermngy bu .
ranging in size from very large corprrot.ois
1o sole proprietorship.. Moreoier, hooau € o)
the number and scope of the various :7.4'-
utes EPA admirnisters, the busineses who-e
informatton EPA holds are not concen‘ras.d
in 8 few fields but come from muar
ferent industrial and commairaial e
Administrator finds that busine- ¢s
TANY cases require up to ten wors
for purposes of retaining legal coun. el
farlzing councel with the facts, deter
whether to seck judiclal review of §
termination, and prepanin~ and Al
e=sary pleadlugs 5 UBC, 552 req .
once EPA has detcrmlned that ‘n
15 not exempt from disclosure andg -
closed, {u shall make the inforr:. *
able to the requector with r
prompiues.s. The Administratnr by
o warting perfod of ten workir: <
inconsistent with that requiren

20, Cumment—Propoted § 22031,
proper to the evtent that unde
poses to disclose informativn wt
ness s in the process of chrar
review of the adwerie I'Py oot o
The 30-day pertod e tabll hed be tre -
pored rule, at the end of which EPA wou
disclose information unless a court had o--
dered its continued withhalcin:, 1myos = -
interferes with the role ¢f the
tem,

Rezponse--Ihe  Admi,-irates <, - -
tially agrees with the comment Tre b -
of the proposed provisiaon was to eooree
8 busziners would expaittously pu=-te
quest for judiclat review, A bu-ine = eo'd
merely file a eomplaint and take no £ oot -
actlon to obtatn a speedy heiring o 2 ™9-
tion for injunctive relief, were there nct
some spur 0 expeditious actlon, Homever,

the ¢nr

Irarn

FEDERAL REGISTER, VOL. 41, NO, 171—WEDNESDAY, SEPTEMBER 1, 1976

COLORITE 006129




t) & Adininistrator LAS Contluded that & fved
pertod of time during which the contractor
must obtain & judicial order I1n order to
preient disclosure (4 not the best way to
solve the problem Accordingly, the 30-day
period has been eL.ninated from the regula-
tion as promulgated below, but in 1t8 pince
has been sabstiluted languace which would
resnlt in disciosure of the Information, tn the
absence of a court order prohibiting dis-
closure, after a bu-iness has falled to con-
vinoo a (ourt af the propriciy of a Wwmporary
1ndunction agatnst disclustire, of in cases
where, after recssnable notlce to the busi-
ness, EPA determincs that the nrapess s
not taking sppropriste measures 19 obtaln
a speedy resolution of the matter The sub-
stituted provisions should adeatuately proe
tect the interests of those who have re-
quested the information under & USC, 552,
whiao elirinatie 2 the objectionable features
of the proposed ruie,

27. Comment—Proposed § 2 205(g) shotld
be modified to provide that the comment
period and post-determination waltlng period
should be allowed to be shortened only 1n
cases where disclosure of allegedly confidens
tia! business information would alleviate or
assist in alleviating an {mminent hazard

Response—The Administrator asrees with
this comment and haa cauted § 2 203(g) W
be appropriately modified

28, Comment—The authority of the warl-
ous EPA legal ofces to Issue determinations,
as et forth 1o §2205(1) of the proposed

rule, 13 too broad Regional Counsel should |

not be authorized o issue such determina-
tions for similar situntions are apt to lead
to difering determinations.

Response—The Reglonal Coun:el should
ba suthorized to {is:ue deoterminpations in
those cases where they are most familiar
with the records and where acition by them
wowld elimlnate organizational delays. Dis-
semination of decisions and con-ultation
with the General Counsel will tend to mini-
mize divergent resuits,

29, Comment—The Adminlstrator or some
member of his immediate staff, rether than
the various EPA legal ofiices, should l=sus
the determinations contemplated by §2 2035,
§ 2206, and $2.207 since 5 U.5.C 552 speaks
of an appeal to the head of the Agency.

Response—The comment acknowledges
that the Admintstrator himself cannot be
expected to personally rule on each con-
fidentiallty claim and foresees delegation to
a staff member VWhich stafl member per-
torrna this function under a delezation 1= a
matter for determination by the Agency.

30. Comment—The regulation should pro=
vide that the appeal defermination must be
tssued by a person other than the person
who lsalled the {nitia]l determination, at least
where requests under 5 U S.C, 552 are con-
cerned.

Response—The Administrator agrees that
the sarne person should not laxue both derer-
minations but believes that this separation
of functions should be provided for by the
General Counsel, actlng under § 2 205(1) of
the reguiation.

31 Comment—Section 2.208 of the pro-
posed rule should be extended to allow ad-
vance couflldentiality determinastions even
where the information conhcededly would
not, if submitted for general use by EPA,
constitute voluntarily submitted informas
tion

Response=—The Administrator dlsagrees
with this comment. The purpose of an ad-
wvance confidentiality determination is to al-
low EPA to obtain for lts use information it
could ot otherwise obtaln Advance conn-
dentiality determinations present problems
for EPA (See Comments 33 and 34 below,)
and thus_ should be employed when other
procediures for determining confldentlality

wre lnndequate,
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32, Comment—A mechanlsm should exlat
for determining whether or not (Bfurmation
would be voluntarly submitted informatlion
i gubmitted for general use by EFA

Response—The Adminisirator sgrees with
this comment, Section 2205 has been ouxlis
Hed to rllow such detrrminaticus.

33, Comment-—Bu inesd lnformation sube
mitted to an FPA lioil office for the snle
Purpose of obtainini an xivance conlien-
tlallity dsterminstion should not be revarded
a3 an "Roency racord” and, ([ the delermings
tion holds that the information 18 not ens-
titled to confldential treatroeunt, all copies
should be returned to the submitier. even if
A request for releamse of that wformation s
pending under 5 U3 C 552

Recponse-—=The Adminlairator dlsagreeas
with this comrnent. Al'poush deflnltive judi-
¢tal prozouncements on the subject are lack-
ing. the Administrator belleves that there
15 a substantial po:aibllity that iniormation
held by an EPA legal oflice for purposes
o! examination In the course of tasuance of
an sdvance confidentiality deterinination
under § 2296 wnould be held by a court to
constitute agency records under 5 U 5.C. 552,
Tie Admninlstteior belleves that the lssue
of whether such docunments would constitute
siency records should be determined by a
court (EPA would disclose such information
only pursuant to a court order.)

24, Comment—The regulation should pro.
vide that EPA should treat as confidential
the fact that a business has submitted an
ftem of tnformation to EPA under §2.208,

Response—The Administrator agrees with
this comment {nsofar as it msserts that an
EPA legal office (or otner office) should not
voluntarily disclose si1.ch a fact. However, the
Administrator is of the opinlon that in some
¢ames whiere a requcat for disclosure of rec-
ords concerning such submissions has been
made under 5 U8 C 552, {1 right be legally
tmproper to refuse to disclose such a fact.
No change to the regulation s deemed neces-
SAIY with respect to this comment.

35 Comment—Class determinations, as
contemplated by proposed § 2.207, should
sllow prior comment by all buslnesses which
might be affected by such a determination,

Response—Ths  Administrator belleves
that in many c¢ases such & requirement would
preclude Iissuance of a class determination,
since the identittes of potentlally affected
busthesses might be unascertainable. Section
2207 has been modifled to clarify the purpose
and eTect of class determinations, (See Res
aponse to Comment 37 below.)

38 Commeant—An EPA office =hould not
bs allowed to make assertedly confidential
business Information avallable to the publie
in rellance on a class determinction without
prior notice to the business,

Response—The Administrator agzrees with
this comment See the Response to Comment
13 above and the clarlfving modtfications
which appear ns § 2207(d) of the mnile aa
pPromulgated below,

37. Comment—Various terms in § 1207 as
proposed requlre clariiieation so that busi-
nesses will know what constitutes a “com-
mon fact sttuarion” a “class,” ete.

Response—The Adminlstrator agrees that
the proposed § 2207 could have been stated
more definftely, and the section has been
rewTitteén to make more certaln {ts purpo-e,
applicabtlity, ana eflect.

a8, Comment-—Certaln of the substantlive
¢criteria proposed by § 2208 are either fre-
relevant or else Impo~sible to satlfy, Specid-
¢auly, the provislon in § 2.208(e) of the pro-
paaal concerning the “reasonableness™ of a
business s claim 1s unduly vague, and the
réference to the “practices of other bual-
nes-es” 18 trrelevant,

Response—The Administrator ngries with
this comment. Section 2.208 has besn re-

26921

writien to reflecy this nnd sevesal otbher
changes sucpested by comments, as well as 1o
conform the =ectinn to other secilons (0
which procedural changes have bren made

39. Comment~Proposed §2.20%(e)¢1) Lm-
property interprets judiclal opinions co.a-
cornirg: the proper criterton of computilive
narm, Specitically, s busine s -nou.d not
have to demonstrate elther that the llkell-
hood of harmm is “substantial™ or Lhat the
harm which sowdd resuit from Qisclosure is
“substantinl

Response—The Administrator screes (o
part. The decision in * Natlonal Parss & Com-
servaticn Asa'n v, Morton,” 408 P 2d
(DC, Cir 1974), requires only a ltzelthosd,
not & substantlal lirelthood, that & busi-
ness's competitive pooaltion Wil te sub-lide
tially hermed by Governmeat di-icwire 6f
an {tem of information Tho sectl . has been
modified acceordingly.

40. Comnment—=rection 22078 o wTorg (n
concernirs lteelf with harm to & bLusing-sa
competitive position: the ie2t should e
whether the business discloses the (nforma-
tion, not whether the QoserLitanl's i
closure would harm the busines.y compett-
tive posture.

Responsa—The Adminlstrator be'leves that
the “National Parks"” case clted abotve pres
cludes EPA from taking such an approach
and that the test as now stated in § 2208 Ly
the proper one

41, Comment—The regulation should list
speclric eategories of (nformsatfnn which ate,
and which are not, entitled to ¢onfidentlal
treatment.

Respottse—The Administrator does not be-
Heve that 1t 12 now possible to lsue compra-
hensive listings of the type urged by the
comment. While it s desirable for businesses
and thie public to become aware of the types
of information which EFPA belléves to be en~
titled or unentitled to confldentlal treat-
ment, this can best be accomplished by is-
suance of determinations under § 2205,
§ 2.206. and § 2.207.

42 Comment--~Section 2.208 should not re-
quire a business to “prove a negative” le,
1t should not have the burden of showing
that ipformation ia not readily obtalnable LY
others,

Response—The Admintstrator a-rees that
bLusinesses might ind it extreme;y dulcult
to show that another peraon ¢ou'd pnt ob-
taln information. However, It is clear that
tha avatlubllity to others of infrrmatton is
relevant to the determination. Tre sectinn
has been modlified to eliminate the burden on
the businezs of maxking at afrmative show=
inyg tn this regard, but continues to require
EPA conslderation of the lusue

43, Comment—Some Information a busi-
ness puards realously Ay Donethe.esa ba
avatinble via court-ordered discovery o &
legal proceeding, Avalladililty via discovery
should not pegate a business’s conddentine-
ity entitlement.

Response--The Administrator azrecs 14
part with this comment Section 2203, aa
promulgated below, explicitly treats this sub-
ject, and ditferentiates between Infermation
which would be routinely dlzcovernbla and
that whi.h would be diecoveralie only upon
8 showirg of special need

41, Comment—There may be <'Tuatlons in
which althotrh a business DAR tAKen no < aps
to preserve the confidentinlity of an ttem of
fnformstion. the information has oot been
disclosed outelde the busivess In -uch sttun=-
tions, the information should not be inell-
gible for confAdential trestment.

Response—The Administrator di-arveesd
with this comument 1f no steps huve Deen
taken to safeguard the itnformasion, the Lma
portance to the business of confidentirilcy
13 at best questionable and the lihelinood of
prior unregulated disclosure i3 great.
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45, Commern'—Tn many cases, dlscio-re of
one ftem of tnfnrnatien DY iwell mirs nes
cause sLbetantia) colrpetitive LArm toa L as
nesa, But the cumulative efect of dise: usurr*
of several reiated, Feemineiv uUnimportans
ftems of Information couid result in preat
compeiitive harm

Dosponse—The Adniinistrator is conscious
of this possibility and advises that sn e
of bu-'ne:ss informatitn wLi DOL Le derer-
ndned 1o he dnelioinie {or confirennl treat
et rneielt Lecav-: 4t dintlesire el
warld rot directly cauvee substantial oo
petitive harm ‘Lhe te=t 13 »iretner ¢ o, te
of the item of informatinn would make “h-
stantlal harm to the bu:zilesy » competl-
tite position el

48, CormmeLl=—rDuzeioe s res A
£2.200 to Con L0 Lopired
or other Foderal are
o the atrentiron gl othe f Nt

Feapnnoe—Eneeps ®hore lemiiiminte rec~on s
ex1st for withheolding frum bBu-ines-gs
fact of surkh duulo Te- (€5, wLOre daw
enforcement worid 1o hairpovea;, tne Ad-
ministrator adyv.ses that there b ro oblic-
tion to informing a bus-ines% that nfon
tion has been dizclcced 1o Otber hrunche
or acencles of the Federal iovernment Howe
ever, RUtomatic notihica® ovn rine.a

rc‘r props ~fd

e e CGien

to a hbu
cach t'me such a discioatite occwired woud
ereate arminitratine burders EFA of-
fices which the Adm'Ti- rateor Lags not 14
be warranted, becuizn ? . U3 of ihe regula-
tion has been modiled 10 provide that Fra
offices shall mmnian a record oF disrloaiies
of business intormation made to Conoress,
the Comptiolier Gen or other Fedemul
agencles. Such informauon, insolar ax it per-
tains to an ayocred buriness, wili he i
¢lased on recelpt of wr.tien reguest of that
business, except wnere legitlmale rew-orns
exist for withholding it.

47 Commen' —Discio~ure of bLusllcss
formation chould not be made to C e,
{13 comumitices, nr nmittee  nn &
Conpressional subpoea covering su 11‘\;.
mation has been (ssued

Response—The Adminfefrator dl-nerrees
with this comment Duly autherizod requests
from Congress, its committees, s subcom-
mittees will be honered, and the reques.ing
body w!ll be informed of 1 resvived ennfl-
deritinl'~~ cialms and of determinations of
entitlel, .t toconfidential treatment -

48 Comment-—=ZRection 2210 of the pro-
posed rule appears to rllow EPA to firct de-
elde whether a regquest {07 brsine<s infor-
mation would be denied under suhpart B,
nnd thereafter decide whether the inform
tton woull be withhe'd f other reasoms
Tre rorutation shoald provide for gorallel
con-ideration of oll po-I'bie bases for with-
Loldire information to avoid delays in re-
FRot e torequesis nnder S U S C 552

Iewpone—The Adminictrator agrees with
this commment, Seection 2 210, a8 promulgated
telow, has been revised accordingly.

44 Commont—The ey ulation should state
ponalties Lot imprerer disclosure of business
irformatton by EPA emplovees,

}u -yt ce—The Adminisirator agrees with

ral tenrr of this comment Secuon

“tie re mation ws promulrated below

ey ritten to orenund emplovees of

ol nergittes Lo willful vholatien
COnpaiath ooLans and tooanform emplotees
[ EAVE A selosure o Dusihess foior-

b prounds jor sdverse person-

frw

in-

rube

mnitnite-The revulation should pro=-
vide detatied retes for the hendiing wionin
Tivnoels v sl re 4o
Ros ol v—700 ¢ Adinint~rator does 1ot tes
Heve thal A 1o, falis the meat elvettvg
war tn o whieh o booe puidaree conoernr 2
the detatls of bundling the vantous §inds cf
bustness tnformiticn po-essed By varipus
EPA offices. However, & new § 2212 haus been
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addcd to the rejrulation aa promulcaied be-
Inw. wrirh wii) allcw the destgnation of
CeantTel ctees” WhicH have exciiselve res
snontintine and autherity to dlecloes cer-
tain caterones of buwriness Inlormation cut-
side the Acerer Such control ofices, if and
when de:'znated, slall Also malntais infor-
mation concerzing coilidertiality ¢

det:rmina and ¢irr pertinent m.
rinls Lo ubprurt with re-nect to ihe
[EVR ! S e o whlcnn tley are

51 Camraent—The rorulation shouid pro-
s.dm a meshaniom by which A busines 1Lav
desrinate Al Geent JOT pUTRoces of receipt of

es and neuees under the subpart in
10 e -2 tne Leeebihood of deiay In re-
ica and notiees {esnedialy
) e decentraloed Lo

Cpmteator Roress with

F T 20213 Las been added

a- rromalvated below, do-

A to-ngss ay de-{2nnte one
<=ole reyrezeniatnne for such

o
A+ 178

Cormnent=The baslc definition of
“em -sjon data ' as pronesed in §2 30108) (2)
fe ten b 4 Ir shenid not includs de-crips
titns OF Tharcw ner the “detplls of A
coridietnal pro {2 be'nig practiced ™
Re-ponce=aIt s Prposcihle to ‘maxe intel-
Liming reference 1o data concerring an emis-
soon of a suhsrance nto the air without re-
ferrirgal o to e natire and location of the
sourze I the emt~1on Section 2 301fa)(2)
ha- been modified slichtlv to emphasize that
fnformistion concerning the nature of the
source 18 ¢mission data only "t the extent
necessary” to ldent!fy the scurce and 10 dis-
tingulshi 1o from Gther spluirees
53 Comment—DBy including in the defini-
tion of cmission data “Information neces-
sary to determine the emissions which =&
L door MmllatiTn permits B osnce to
e Ctpe propor rd rozulation would tn some
cases require the disclosure of varipus in-
forination pertnining to stationary sources
whicrh s busine-: may wish to matntain in
contfidence, such egs raw material feed rates,
prodiiction rates, or hyproduets penerated.
Tris s tmproper and poes bevond the Cone
gresToral intent
Retpopue—This comment is based on the
fact that jn some carces, individual emitssion
=QUrCes rroe subiect o enmuitsion limitatious
expres=ed in terms ¢ U“'ts of pollutant that
m2y be e’ eu po- unit of raw marertal proc-
e ¢l or : oreduction In order
that the af'\:‘_.ax ni-<inne during a period
mav be comoros it the nllowable emus-
£i008, 1t {s neces: t krow how many in-
MU O ouTpul vere procesced by the
Iaciilty curnine the pemiod in questinn Other-
wie, s person would not krnow whether or
not a sgurce had complied withy the emne-ion
Imitation. In Sectico 110(a)(2)(F) of the
Clean Alr Ac*, as sended, 42 USC 1837¢-
S{a)(2yv(Fy, Cer required that emils-
slon data conzers “*ationary sources be
corretated L thoapnIn L en e don stanidardsy
- nide aaallahle for puh-
LA W e roguiriee
Teent ¢t be d 17 apnlisavie
s o) L L= fonnd i Sece
Bty of tva oA ter Pellntton
At '*'3 TS 131f8thYy | The Adda
13 Tt Ornerecs by oereale -
aoeofetired that membicrs of
v mh’e fo Pnew not enit the
tes hat alen the eoles
vrelo s nentiaahle ernndards
and i misar cn- Aceerdinel~ the Admintetra-
ter dien recas with the eoamment
64 Comerent--The delrnition of eml.-fon
datn chould tn huds data conreriunr pol-
lutunis which re<ult frem emt=sions but
whilclh are noy relcased directly from the

the o e
rorucd
rnm allap

(et} L Cad

n'e
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eource, 1 e data concerning sub-tances wnish
exirt in the alr sa the direct result of the
emlasion from A ecurce of oo OF Taore other
substances,

Resnonse— The Administrator acrees with
this comment, The reculition has been
mndifed (o Incorporate the sub-tuce of o,
comment,

553 Coumment—Tmlcston data shonw'd ot
he defined to include data concerning “con-
emnlated” emisslon sources

Response—The meaninz  of
data” s s.ontficant because the (lean
Act regruuires that emisslon da*a ma+ e
minde avallable to the public rn"\'*" v e
it pny allernnion that it is ent ied A e
fifential treatment The 34‘“"‘“‘

Leves that the purre:za cf ta'.
dizclo~ure re-quirement s ta er
of the publbc to Inf-r=m them ol
thiat tuftptn, o=
a=ian proceedie

ds and himitat;ons under 1
enforced, The delnption of e L0
should furiiier tinez purpose, Section
(@) (2) has been rewritten 'n tgre
clearly tha relatioushin betwer i th
to be scrved by disclocure of dn
coverare of the term “emus
reference 10 “contemnlated
been elimnated &8s unrece =3

puted below, the defimition of
mclude% data concerntingo ual

need) emizsions, data x*ccdcd to cul
Cm1~3~1m\5 that were ai'owable under -+
ards or limitations (o determiine ccn
ance), and information necescart to wpylf
the tdentiry and locatton of the =nurce.

43, Comment-—There should e nod erelu-
sion from the definftion ¢f emic- o daza of
information concerning products, metheus,
devires, or installations merely bec. they
are developed and used solely for T
purropses

Reeponre—The Administintor
with thiz statement In lurre t
the exclusion appears to he nec
der to encouraze research, Ilowvever,
ministrater 1s of the opinton that
tion sheould be dise

el b

A

clized to the evtent e
sary to show that a source 3 (cr !
complylng  with  applicable s undard
limitations, or to substantiate thae .
of an exlsting or proposed stand.~d er
tation. The definltion of enuiasion dita
been madified appreopriately
57, Cummem—”ﬂw oo
should cover even full-z.ale
not just laboratory- or pilote
tions, I in fact It is uscd ouls
DU POeEs,
Re.ponse—The Adminmisiratur o:
tils conument, and the rule s pr
below has been appropriately
ehiould be noted, however, Ui
entio:ipated that mansy i
tlons will be founrd to be uand
rescure il purpcees. Yor examnple,
industrial fastallation which |
e productively to the o,
Lt would not be re
nmv for research  purp.:e
sation 1s chiown o [,
Loy contmibhutins o the b,
58, Comment—Infommat' n te, .
product. beans rendied o bt o
o market (but not il 1)
Termatien periaine = Yo o
aumnied ot impro.der extating g ol
market thould not ke auvt snAant
fr.b'e for conndentinl treatt:
shovld be oaeluded the
emision data
Roespotse—The Admiecctrator
part with thiz enmment 17 ¢ or o000
fermniiinn tmu t he gy ania tn e s .
10 the extenl nccessary ta indicate e
source’s compliance or pon-coumpliance with

ren

ret

Irem
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Aitayhts siandards or limitattons, or to
permit EPA to dommonuithle the validity of
Al exlting or proposed atandard or limi-
tniiun. The deinitidon of emislon data has
veen modified accordingly,

59. Goder proposed § 2301(e) (substantive
criteria for confdential treatment), emisslon
dats shouv!d not be excluded svutomatically
frorn elicihilits for such treatment.

Response—The evclusion in fquestion s
specifeally required by the Clean Atr Act
sections 114, 208, and 307(n).

60. Cominent—iunl-sion data thould bhe
di-civsed on reguest, without any consulta-
tion of the business waolsh submitted 1, to
avold delor

Respon=e—\While the Clean Alr Act clearly
staies that emi-sion data must be made pub-
lcly evatiable, 1t does rot deiine the bound-
aries of the term., The Adminlotratcr fnds
that it 15 not unlikely that one or more busls
nosses mMay ditatree with the definition of
emisslon data established 1 § 2301w (2)
ang further finds that the businessa pros
cedural rights (subml!ssion of ecinmenta and
opportunity w seck judiclal review) should
not be denied inercly becauwte EPA may
characterize information as emiss~icn data

61. Comment—Of the information to which
§ 2.301 applles, only those "trade secrets”
which are "methods of proces-es” are en-
titled to confidential trestment, under the
Ciean Alr Act and tis leglslative history, and
the regulation should not allew conflaential
treatment for other Information.

Response—The Administrator dees not
agree with this comment. The Congress sup-
plied no definition of the terms it emploved,
and (a8 noted in the May 20, 1975, explana-
tion of the proposed approach) the Admints.
trator has been unable to conclude that the
Congress intended to require public dis-
¢losure of the information which EPA must
obtatn from businesses in order to develop
standards and perform lts other emisslons,
Routine dlsclosure to the public of all that
information would profoundly affecct the
business structure of the Nation 1n waya that
have nothing o do with the purposes of the
Clean Afr Act.

62. Comment—Droposed § 2.301(g), per-
taining to disclosure of information other-
wise entitied to confldential treatment when
the information {s relevant to a matter {n
controversy io & proceeding, should allow
such disclosure only in those proceedings
which lavolive a public hearine, not o in-
formal rulemaking proceeding,.

Response—The Adminlstrator dlasarees
with this comment but recognlrea that the
proposed rule fatied to properly acznowledyge
the differences that exist between proceed-
ings which ere conducted on the record and
with parties of record, on the one hand, aud
proceedings of an {nformal nature, on the
other. There can be no limited disclosure
under protective arrangements in an in-
formal rulemaking proceeding: i informa-
tion 18 to be disclossd st all, 1t must be
publicly disclosed. This and other differences
between the two cinsses of proceedinosg have
led the Administrator to conclude that there
should be separate procedures to be uzed in
informal proceedings, and the rerulation hny
neen modified accordingly, S¢parate proceds-
ures have ul o been established In the remuln.
tlon ag promuloated below for disciosure tn
ou-the-record procecdirgs when disclosure 13
propowed Ly EFPA. on the ore hand and by
PATtY to tue proceeding other than b PA, on
the other,

¢3. Cumment--There should be no disrlo-
sure of the tvpe contempiated by §2301(g)
uniess the busine:s has the rirht, as purt
af the proceeding, to arvue asalnst dinclosure.,

Respon-2=The regulation has brsrn modis
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fed to make clear that a biusiness hys this
rirkt

¢4 Comment—Infcrmation should be dis-
closable under proprosed § 2 301(x) orly If tt
la actually fyurnd to B¢ relevans to a maoiter
in controversy 10 the procecding.

Response—The Ad™in'~irator asreed with
this cymnient, and the re_ulntton hes boes
wodtfied approprlately

65, Commen-—Informaian should be dlss
closedd under proposed §2201(e) ounly ta
these pariles =ho have a * businesa or fi-
nanclil interect in the proceeding” or thooe
who sLow that “the puolle interest would not
be adequately served by EPA's represontas-
tion.”

Response—The Administrator dirazrees
with this eomment The Acmint-trator does
Lot belleve that the proceadinzs will pro=
dure the meost broadiy based and useful re-
sults {f relevant {(nforma‘ton 1§ routtnely
withhold from parties who lask a bhliness
interest and who may have a different per-
ception than that of the Administrator of
where the public interest lies. The criterla
for disclosure to parties adequately protect
azalnst frivelous requests.

68. Comment—Proposed § 2 301(g) should
prescribe the protective measures that should
be required ss a conditlon of disclosure to
partics,

Respon-e-—The Administrator belteves that,
Flven the varicly of circurmstances that arise
in diTerent proceedings, 1t s impossible to
anticipate all problems. Detalls in ths recard
are, it 15 felt, best left to the sound discretlon
of ths admin!stratlve law judge or other
presiding officer.

67. Commeni~-The pruposed rule's 10-day
walting perlod for the comiments of a busi-
nes3 on the proposed dlsclosure of informa-
tlon !t submitled will unduly delay many
procecd!ings., Moreover, where a delay in re-
leasing information does ensue, io appro-
priate cases a corresponding delay {n the pro-
cepdings should be granted for the benefit of
the party which requested disclosure of the
information Flnally, the existence of a court
order reguiring a proceeding to be completed
by a certain date should be listed as another
basts for shortening the normsal 10-day com-
ment perlod

Respense—The regulation, as promulgated
below, now eliminates any reference to A
Azed perlod for m business’s compients and
ipstead relles on the discretion of the ad-
mintstrative law judge or other presiding of-
ficer to set a comment period reasonable in
the clrcumstances, With respect to suspend-
ing the proceedines pending declsion on a
request for information, this iz also & matter
that should be left to the presiding officer's
sound discretion,

68, Comment—A business's comments on
s proposed rule should not be disclosable
under proposed § 2 301(g), because If a busi-
ness belleves Its comments might be made
public over {ts objrctions, 1t may refratn from
submitting the comments,

Response—Thts comment may be based on
& mi-understanding of proposed § 2.30t(g).
which ts concerned with certaln efrcum-
stances under whieh any {nformation to
which §2 3501 appiles may be dlsclosed (Pro-
pn-ed § 230! wculd Apply only to informa-
tion the production of whichh TPA may leygally
compel ) The Adminitirator does not believe
that there 13 a bis1s for diserlmmination in
treatment of tnlferma‘lon based on whether
or not FPA obtalned it in comments in a
rulemaking proceeding.

69 Comment—Contractors should not be
considered “antiorized representatives”
under §2301¢ht, the levlslative histary of
the Clean Alr Act si.d Federal VWater Poliu-
tion Control Act (FWFPCA) {ndicate that only
FEPA oMcers or eruploices may be recarded
as authorized representatives

NO.
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Re-parve —T, 8
with "his corneat
tory perialinicy to the F n"x‘\ A whicnh
cates, with FLLupritA
3081a) {in wiirn the toem 'y
resentallve™ is used {nm gt
In A semantically divter
only EFA o'lopre or sir
“guthorized resresentatives”
nee 0f eYercising a right of e
tatn private pre . Butin
:OH:D) and S)Tm) of the (len

fAaral ot 1

n‘ Dy oaul m- h
L’.J\pAOV\_eS‘ or & h.m" ~ed ro""»f"“'\‘ vest ol
the Urnited States (empliasls added), Cone
presd meant samething noome L glE Y M)
only 1o officers and emniovers It Alsd aD=
pears that tne fineriage In tae v o0 woive Lo-a
tory of the FWWTPCA cancerning riohts of + -
trv was based on A relerence W et on 273
of the Clean Alr At whera the
try 18 explicoltly glien enly to .
ployecs,

70 Cumment
closed to an EPA contra~ior un
§2301(h) oulv {f the aectled o
its prior consent

Responsee—The Adminicrratsr  dlsirrnag
with this eomment, which woir'd have *-a
effect of nullifving dlaclos ire to ¢oftrars ra
{the rule eleewhere states that jrform.at..a
may be disclo-ed {f the busine:3 consenis
Much of EPA's misston mnst be rerfo-p af
by use of the resources which ¢onRtracioms
ofler. If the comment wis adonted, busine -3
could serlously hindey EPA elfcris simpiy O
refusing to consent wo discloa.ure,

71. Comment-—Information should be d‘~
¢losed] to a contracter under propo-ad § 2
(h) only Uf tite alfected Lusiness has beea
glven prior notice of the contemplated d.s-
closure.

Response—The Admini-trator azress that
prior notice should be ziven exceny when "o
do eo would Lnpair the working ¢! an FPaA
program. The rule as promu.gited =low s
been modifled accordin

72, Comment—Informs'lon - fhe .
closed to a coniractor under pronoied §2 301
(h) only If ufTectad busine-ses are reasonasly
protected by the arrangement; Letxeen EPA
and the contractor

Responre—The Admin!:trator srrees with
this comment, and the fule as promuloated
below has been modified to mavke more
specific the contractor's \!:\dert.\\:‘*::::, to re—
quire recordikesping by EPA corcerning dis
closures, to require that the coniract res2-
nize explicitly the third-par v Solary
status of the affected b iwincaszda, 'H require
EPA o determine thit the d_"clzaure [a
necessary far the contract worg, and to re-
quire FPA to glve affected W e e
notice in mo-t eases of diso re of fa-
formation {n which they have an &

73 Comment—DBefore I'P4 dl=sol-e3 in!
tmatlon to contractors under pro~iset §7
(h), an investigation shouwld be :ﬂ:'\du JS=SA1
any poasible competitive conflicts of frver-
est the contractor may have

Response—The Admini.irater = 1 L
the protective measurcs outlined 15
sponre to Comment 72 should =*:f'xa "
protect alfected bu-n2-e2 in I ~7 Coasin, ..:
noies that noote s*rir, ot bt
UTes MAV Lo Laierd 10 COoNeClivt i 1haan,
ual goniracls

TH Comment—Inlorr o oW
closed to state or Laal rover o
clea under propa-ed 20100
affected buciness cou g fae ol
loeal agency acrecs tas frforpenrt 3
shall not pe furrser dioe =1 ar 30,
or local publle lulormaton Bl bl L%
apply to the Infommatlon,

Response — The Adadnistraror dli-a -ees
with the comment Many of the o 4 a3 of

THOOT €71

t—Informatiom anoild e o 4-
proncs of
i Tios

Ltereat

‘d oha -
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L
whitn LA
By b
Filon ¢ e :
EPA Rnd !ty oo f Do on
aceacierd, fo,d wUCH -talwisos Cllen assirn ey
nificant re nonh oUUifs W o stale &nd ‘Dc(d
ugencies, LPA de-ire: to be able ta provige
£uch age Lol S rmahon ft has whidh
would bLe woeiul to tnci, Howeser, tne Ad-
nunistrave e geunprases tne {acy that the
viler ;. ans of this subnacs would &l
teoprotettion 1o Dusivesses A

. froermaatt i toostate and wocsl
Aencies were mmade witLout attentinn to the
treatment toat woulld ove nfoaocd 1 s
!nformation by lhem, A Coranoy, the roe
A% pr Orr*ul,‘.wc‘d velow has buen i duaed o
provide that fnformatton LoV be westio d
to state or cue es under §2.4ulihy
only {7 1.,¢ Lo atiel! coddd Liave
1eonired U clallo~e e lors
mation, or § tae sldie LY L SIS FEE NS
O LPAs i ifaciion tae nfuimalion
will be adrgnate

75 Coaure COLIMLBATET
rajsed the samef paxnts Wilh rospect o tae
definition of “emluent dotd” in proposed
£ 2302¢a)(2) a5 tl.ev raized uAth respect W
the definition of "emission data’

Response—=5See Responees 82 throueh €1

76, Comment—Varicus Curmmenters ratsed
the same poinits willl rizpect Lo relense of
nformation relevant to a mater in contro-
versy in a proeeding under proposed
§§2.302(g), 2.303(g), nnd 2304(g) as they
ralsed with repeet to propo-cd § 2301(g).

Reszponta—tee Responses to Comments 62
through 63,

77. Comment—Vartous commenters ratscd
the same polnts with respect to release of in-
formation to authorized repres¢ntatives un-
der proposed 4§2302(h) and 2304(h) as
they raised wiih respect  to  propoeecd
§2301(h),

Response-— $ee Respons=es (o Comments €3
through T4,

T8. Compicnt—Fropused § 23077, which
would have established special subsiantive
eriterla for use in connection with informa-
tion obtained 1 applications for registration
of pesticides under the Federal Insecticide,
Fungicide and Rodenticide Act, as amended
{FIFRA), 7 UB.C 138 et seq., would exceed
the Administraetor's authority and viclate 7
USC, 136h. Proposed § 2.307(g) would deny
confidential treatment to certain categories
of research dawa and related information, hut
7 US.C. 136h, It 18 aaserted, requires confi-
dentlal treatmeant for soine of that data
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s drteTniinailiona ghowld be
A Cu & LY="n &8 Dnsls
ot L@ At uirntor disagrees
tals foonnc! : Ler, o7 ronsons
: the rpecial sub-
berin el
Dee 1 Ly
vomter D8 1uTa,
2 W tnay not promul-
BRI LT L M opicine.t FiFDIA
wathon h R
AT eNETra T, - Imosview of the
that ved I oeata
rovaew, s Colicermng
Leom deleted. (On
G"ne'a’ Crun-el fesued

de o

v

vechiat 565 to the proposed
st oo ved i the Commenis
Ato.v, oVl nolewcorthy
(1) Thedadn,onef "entitled to confiael~
tral troatimemtT oan jroposcd [2201(f) has
Lern dected Ulnese ey

12y Des: 1. ¢ "EPA o "EPA legal
omos and Uauooring day' have been added
to 20t

{3) Secmon 2202 has Leen modified to em-
p‘l’ SJethe nged {nr aleriness 1o the possibli-
Lty that dulier=ut ve of information within
a =n7'¢ doataent may require different
treatment

(41 Section 2 204(B) has been simpllfed by
celetion of langusce which concerned the
€TeCT 0f A priar detvim.nation holding that
an ifrem or informativn is not entitled to con~
Tident.d reatment Toee treatment of such
;'“n-x*hia“ ‘s covered by § 2.204(d)(2).

(&} Tr.e rula has been modl.ﬁed in several
piacrs to cmphasize the fact that two or more
bursite-~. MAY Lave an tnterest !n preserv-
ing the corfidentizlity of the same item of
tnformation, and that it may be necessary to
recolvd separately the e¢onfdentiality elaims
of each business Soe FE2204(0) (1), 2.204(2),

nd 2 2G3d) (3).

(8) The rule bhas bkeen modlfied to
acknowledre tliat a business may desire con-
fidential treatment ¢f an ftemi of informa-
tion ornly for a stated period, after which 1t
would £ot object to publie disclosure of the
information. Sce §§ 2 203(b), 2204(e) (4) (il),
2205:d)(2), 2205¢e), and 2.205(f) (1) (11},

(7) Tne requirement that information
must bear a confidentiality ¢laim when gub-
mitted of walver of the ¢la‘m 15 10 be avolded
will apply tonformar‘ion recefied on or afrer

the eTeetive date of the rut
to tnformation receinved ¢noor ool
day altcr the rules electap
chanre 15 Justilied by tho faoe
% Ul he determidned to hase Boen wan
{ the business fi,v U nad been w
Caly that it mus, perert1us ©
of sunml-si ¢f the tuformation

{8) Legtion U204(0) nas resn ':ai Tei

e, L \1' oy L
tar tha o

inutcate man wlen a request under 5 L %o

mues e made not later tha', o, @ w.
alter tho inguriry Is made, The Adwr:
Ras deternures that his ehance wi.
pasr u: die burdensoen b

e ewe vt wWhichi a ol

and the buslicsa's opportul

& repre-entatine for tne pl.
suthinguirs tree § 2210y

(9) Changes have beewn
places m the rule 1o fndicate that
various deadlines must bhe met wl
1 pending 4 reque~t Iur infirn. @

5 USC 552, a less rigla timwr.ole
spplicd when no such request s pend

(10) Section 2.204(e) of the ruie hzs
modified to conform the ilst of topirs 12
addressed by a business In {18 comumil.
maore closely 1o the substantive criteria ur o7
§2.208.

(11) Sectlon 2.205(f) has been miod.ncl
confing to essentials the information w-.oh
an EPA otfice must forward to the EPA e
office.

(12) Sectinn 2.203(a) has been modined o
provide a timetable for issuance of a L.
determination by an EPA legal ofsce mfiwe-
» “procedural” demal of 3 reguest under -
UvsC 552,

(13) Section 2.205(h) has been modified] "o
more ciearly set forth the procedurs b
which an EPA legal office may overrule o
modify an earller determination hollin:- at
an {tem of information is entiied o ¢ .-
fidential treatment.

(14) A number of.changes have been mans
to §2.307 and § 2308, designed to rin'p',v
thelr application and incresse the extant o
which they parallel language In other s&°-
tlons of the subpart,

(15) Section 2 302 has been rewritten o
eliminate unneeded elaborateness rod 1a-
erease the extent to which the section parai-
lels other provisions of the suhpart.

{FR Doc.70-25620 Fiied 8-31-706,8-45
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