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BE IT REMEMBERED, that on the 25th day of March,
1986, the same being one of the regular judiqial days of said
court, the above~-styled cause came on regularly for hearing
before the HQNORABLE RICHARD P, GOLDENHERSH, one of the
Judges at the St. Clair County Building, 10 Public Square, in
the City of Belleville, County of St, Clair.‘State of
Iliinois.‘ Whereupdn’the following proceedings weré had:

COURT CONVENED:

RAYMOND SUSKIND
(being called as a witness on behalf of the Defendant, having
been previously sworn, having resumed the stand, continued to
testify as follows)
CROSS EXAMINATION
BY MR. REX CARR
Q. Dr, Suskind, at the break we were discussing
whether or not you recalled earlier testimony with iegard to
the possibility that workers in Building 79 might be exposed
to TCDD that was in there, do you recall that, sir?
A, Correct.
Q. | And you've now had‘the opportunity to refresh your
recollection as to whether you agreed that workers might be
exposed?

A, Yes, at the time that I discussed.
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Q. My question is, did you check your recollection?

A, My recollection about what I said here?

Q. Yes, have you had a chance?

A, Is that those ==

Q. Doctor, my question is, have you had an opportunity
to refresh your recollection?

A, Yes.

Q. All right. And did you have an opportunity to read
your transcript?

A. Oh, no, I don't have a copy of that transcript)
sir.

-Q. 'Doctor, do you recall now -- do you recall having
testified that the wofkers that were in that Building 79 that
had TCDD found in it, that they might be exposed to the TCDD?

A, Yes, I recall that,

Q. You did so testify, did you not, Doctor?

A, I believe that, yes, I did.

Q. Now, Doctor, the memo, Plaintiff's Exhibit 1757
after'the statement that the 2,4,5-T problem had not been
solved and remained the outstanding problem, and went onto
point out that while it was considerably safer, there were
new chloracne casés. You recall we having gone over that,
Doctor?

A, You are referring to what?
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Q. - Plaintiff's Exhibit 1757, dated December'thé 7th,
19552 |

A, I have it befote me, sir, yes.'

Q. And you recall in this we have covered this that I
already stated to you the maker of this memo or this

confidential report says that he's convinced the only

solution to the problem is to isolate the chloracne causing

material and to remove it, correct, sir, from the process?

Do you seé that, sir, that second paragraph of that exhibit?

A, Yes, I do, sir,

Q. And he says that he is at least convinced the only

way they are going to solve this problem is to isolate that-'

material that causes it, that is the contaminant, and to
remove it from the process, is he not, sir?

A, That's what this reads, sir. |

Q. And what he's sﬁying is that the hygienié measures
taken were‘not'sufficient to solve the problem, is he not,
sir? | |

A, No, he's not saying that, sir.

Q. Doctor, does he describe in the first péragréph
that they have made the plant considerably safer than
previous Qperations? |

A. That's true, sir.

Q. Does he also say that chloracne continues to arise?
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A. That is quite true, sir.

Q. Doesn't he say that he is convinced that the only
solution to that problem is to remove the chloracne causing
material from the -~

A, That's what he says, sir.

Q. All right. He also points out that that solution
is one that Dow and Diamond Alkali indicate that the solution
is distillation of the chloropheno;, correct, sir, he says
that, "Our experience, Dow's e#ﬁerience and Diamond Alkali's
experience indicates that distillation of the trichloroﬁhenol
can provide this solution to the problem," does he not?

A, That's what‘this memorandum reads, sif.

Q. All right, Now, Doctor, that memorandum is dated‘
1955 and the memo that we have been discussing here earlier
is dated January the 6th, 1953, is it not, Plaintiff's
Exhibit whateveﬁ that number is, I don't have the number on
mine?

A, 1799, sir,_

Q. 1799, sir. 1Isn't that correct; sir?

A. I'm not sure what the question was. What is
cor;ect?

Qe The memo that we just read, that is that says the
only solution to the problem is to remove, to isolate and~t6

remove the contaminant from the process is dated December
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1955,'isn't it, sir?

A,

Q.

That!s correct.,

Sir, a year and a half =-- no, nearly three years

before the memo dated Jaﬁuary the Gth,-1953; that is

Plaintiff's Exhibit 1799, is it not, sir?

A.
Q.

A,

Q.

A.
Q.
‘A,

Q.

No, I'm a little confused about the time.
The December 1955 memo, sir?
Yeah.

Is after January 6th, 19532

It is indeed.

Is it not, si;?

Yes, indeed.

~And it is a périod of some nearly three years, just

shy of a month of being three years later, is it not, sir?

A, From the time of what, sir? Prom the time Qf this
memoraﬁdum?

Q. From the time of January the 6th, 1953 memo?

A. Yes, that is true, sir.

QQ ’Ali right. Now, the recommendation in 1953 was

that, and shown on page =-- beginning at the bottom of Page 4,

is’that, "a comprehensive chemical, engineering; ¢linical,

A,

|and laboratory investigation be made of the operation," isn't

‘|that correct, sir?

That's correct, sir.




- 1 Q. And on Page 5, part of the recommendation by
2 ‘.Birmingham and Denton is that, "Basic teseatch into the
3 actual mechanism and the occurrence of chloraéne and}the _
4 occurrence of the other toxic symptoms from the chlorinaﬁéd

5 hydrocarbons might well lead to one being able to predict

6 which chlorinated hydrocarboné would be hazardous in any
7 future operations,”™ isn't that correct, sir? Doesn't it say
8 that?
9 ‘A, That's what this letter reads, sir.
10 | Q. And, Doctor, you know that orthochlorophenol and

11 Santophen and 2,4-dichlorophenol, these are all --

ﬁ;%«\ 12 ,‘ pentachlorophenol, these are all chlorinated hydrocarbons,
N~ 13 |are they not, sir?
14 A, They are in the family of chlorinated hydrocarbons.
15 Q. And in 1953, Doctors Birmingham and Denton were
16 recommendibg a basic research that would allow Monsanto or

17 whoever does the research that they say it might well lead to

18 being able to predict whether or not other chlorinated

19 hydrocarbons would be hazardous in future operations, isn't
20 - |that correct, sir?

21 Af No, sir, it doesn't say that.

22 'v Q. Doesn't say that?

23 A, Says'other toxic symptoms which chlorinated

24 hydrocarbons would be hazardous, they were referring to the
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“'»2 4, S-T operation and not ortho or para or any of the other
o things you mentioned, sir, they were just concerned with this

| operation.

Q. Doctor, let's look at that sentence. That sentence

'says,’does 1t not, in exact quotes, "Basic research‘intc the

' actual mechanism of the occurrence . of chloracne and the

occurrence of the other toxic symptoms from the chlorinated

hydrocarbons’might well lead to one being‘able to predict

_nhich chlorinated hydrocarbons'would,be hazardous_in any _‘

future operations?"

A, They were correct in that, sir.i

.Q. Doctor, aren t they talking about other chlorinated
hydrocarbons when they say they are going to be able to
predict which chlorinated hydrocarbons would. be hazardous in
future operations? |

,A.  They were talking’about other chlorinated
hydrocarbonsi1n*this‘operation,‘sir, and there were known
otherfhydrocarbons.h ” | } B

st ‘ Are they saying just in this operatlon?

A, No, but that‘s what they are concerned w1th.c

. fé; - There ‘is only one chlorinated hydrocarbon product,

that was 2 4,5-T, was it not, sir?

'A, No,‘31r._ No, sir. NO,iSlrr’

"h:Q.:' What other chlorinated hydrocarbons,do they have,
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o 1l sir?

2 - A, When they analyze the try ==

3 ‘ Q. My question is =~

4 A, Trichloro -~ let me finisha'

5 Q. My question is =~

6 A, Trichlorophenol was one of thém, and the

7 contaminants in trichlorophenol when I got into this program
'8 |included pentachloro,

9 Q. Excuse me, Doctor.

10 | A." Prichloroanisole, those are chlorinated

11 hydrocarbons.

- 12k Q. | Doctor == would you pleaée stop talking, boétor?
- 13 Trichlorophenol is one chlorinated hydroéarbon, is it not,
14 sir? | |
15 A, Precisely.
16 Q. What other chlorinated hydrocarbons were’involved
17 in the 2,4,5-T process, Doctor?
18 A, Okay. And that's What I have just been telling
19 you, sir. Pentachloroanisole, trichloroanisole, and the
20 chemists at Monsanto at that time suspécted that there might
21 be a chlorinated diphenyl which was a contaminant, those are

22  |the chlorinated hydrocarbons they are talking about, that

23 were the acnegenic and this is why we did our experiments,

24 sir, we took those chlorinated hydrocarbons -- following this
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|recommendation, we took those chlorinated hydrocarbons and

attempted to find out whether or not they were acnegenic for
animals, they were toxic for animals, and those are in the
repérts that you haVe used as an exhibit, sir,

Q. boctor, the phrase which}chlorinated hydrocaxbons

does refer to the entire generic family of chlorinated

|hydrocarbons, does it not, sir?

A, I don't think they are referring to the whole
family of chlorinated hydrocarbonsg, - -

Q. Doctor, they may not be tefe:ring to the entiré
family.of chlorinated hydrocarbons, but the phrase

chlorinated hydrocarbons includes considerably more than the

hydrocarbons that were involved in the 2,4,5-T making

process, could it not, sir?
A, It could, sir, It could, sir.
Q. Doctor, might not basic research into the actual

mechanism of the chloracne and other toxic symptoms from the

particular chlorinated hydrocarbons that were involved in the |

Nitro plant, might not that basic research allow one to

ipredict which other chlorinated hydrocarbons might also have

the same toxicitY?‘
A, Not really, sir.
Q. Oh, Doctor, don't you think that's what they are

saying?

10
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A, No, No.

Q. Doctor, aren't they indeed saying that, sir?

A, No, I'm not surelthey are saying thai.

Q. Doctor, you may not be sure they are saying that
but didn't I say it ekactly as they said it, sir, basic
research of these toxic symptoms from‘these=chlorinated‘
hydrocarbons might well lead to one being able to predict
which chlorinated hydrdcarbons would be‘hazardous in any -~

A. They are correct, sir,

Q. Yés.

A, And all the work that was done after that proved
how correct they were.,

Qe Doctor, might not that basic research have allowed

Monsanto to have a handle on whether or not making

>orthochlorophenol or 2,4-dichlorophenol or Santophen, would

also be subject to being contaminated with these chloracne
causing’agents or the agents that caused these other toxic
symptoms? |

A. I have no idea.

Q. All right, Doctof. That's fine.

A, No idea. |

0. That's fine, Doctor, Now, Doctor, you do know that
research was conducted, was started by Monsanto at that time

as they say they have had a detailed study being made, isn't

———— U OO |

11




€, A ‘[‘1_ ?'that correct. sir, their response to that recommendation they

2 ' 'are saying that we have got a detailed study being made,’

'3 > haven't we, don't they,.sir?
4 | A That's what they state here, sir;
5j'*‘ ' 'Q.- And nearly three years later as shown in-

Y S Plaintiff's Exhibit 1757 they have come up with the answer,
7 _haven't they, sir, to the conclusion -- the ‘only solution to

8 | the problem’through their basic‘research and study isv--‘the

9 onlyvsolution which can isolate that material»and remove it
10 whichjthey ssy according to their experience, Dow's
ykll’ . experience and Diamona ‘Alkali's experience can_be‘done”by

y12 3 distillation, isn't that correct, sir?

13 L A, That's what 1t says, sir, in that report.
14 o Q. All‘rlght.' Thank you, Doctor. Now, DPoctor, over
;15 ~ |the. years as you became aware, it wasn't just Dow and Diamond

16 Alkali that had discovered methods of eliminating the toxic

‘17_vVlcontaminant'from,2;4.5*T, isn't that correct, sir?
18 | A, f Would you read the cuestion, piease?‘
19 | (Court Reporter read the previous question.)
20 h ."A.z I really don't know, 51rr
- 21i" ‘.v“‘Q. vDoctor, don" t you recall we have discussed earlier

22 'o.about the reports that”Dr.-Adel from,BASF?»

- h23 o A, If you are talking about Professor VonOertel, yes,

e
7
Y

13}

.
oy

/

T recall that, but you he didn t say they eliminated

S 2
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o cnlorecne'nor.did Dow]o:'Diemond Shamrock eliminete

'chloracne.

| Q.} Doctor, Monsanto says the Dow and the Diamond

-‘Alkali ptocesslis the solutlon, do they not,_sir?

A,  They said so, yes.
Q. And did not Dr. Adel repott thet-theit'prerss that

hevdiscove:ed at BASF thet they did eliminate formation of

. chloraCne?f,

A,  No, they didn't éliminate it from the experience.‘

-, Qs Doctor, don't YOu'recall that that‘s.What wasgin

i _the report that we put into evidence?

A, If it was, it was 1ncortect. sir,
Q." Excuse me, Doctor, it may be incorrect, you may be

absolutely right on all this, but isn't that what BASP saxd,

rsir?‘

. As I don't have the memorandum before me, if you want‘
me to look at it, I can confirm it, szr.
Q,t'FDoctor, if you don t have-any.preeent memory of'it}
the jury has heard it and i want'to:pass on to_other |
companies.in‘addition'to BASF, sir, and Dow and~Diamondv

-~

Alkali. 'Wohld‘you'mark this these? Hand you now what's been

: marked Plaintiff's'Exhibit-1800, ask you if youvrecogniZe‘

, that as a pnblication. There is an English interpretation of

13
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Whom’yob have mentioned on earlier occasions. Do you
;eéognize the article, Doctor, as béing published in the |
Archives of Ihdust:ial.Pathology‘and S0 fotth?
‘A Yes, I believe I do.

'MR,,CARR: Your Honor, I'll offer this exhibit into
evidence, | |

MR, HEINEMAN: May counsel approach the bench;}Your
-Honor? | |

THE COURT: Sure,

MR. CARR: Before we do that, it is authotitaﬁive
publication, isn't it, sir?

~ THE COURT: Doctor, could you answer the question,

please? | | |

A. I believe I would consider it authoritati?e.

| (The following Side Bar conversation was had outside the

hearing of the jury.)

MR, HEINEMAN::~Your Honor, we would object to the

‘admission of this article on the basis that it's hearsay and

no foundation has been laid for its admission'into'evidence.

-|Establishing by the witness that it is authoritative is a

’method of cross examining the witness about it, but as MNr,
Carr has maintained in the past in this case and the Court
has sustained him, that that is not enough to get admitted in

.evidence.y No foundation has been laid for it, It's g

1
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hearsay.rs
~ MR, CARR: Your Honor, we have argued_thie~aame
point thirty times already. |
THE COURT: 1It's admitted over objection. y
(The following proceedings were had in open court )

Q. (by Mr. Carr) Doctor, you ‘have of course read this

‘article before today, have you not?

A, Some years ago, sir, yes., ‘
Q. ~~Andrto help you with it, it reviews threetWeste

German or reviews West German operations in making -

|chlorinated phenols, does it not, sir?

A, It reviews three shops making chlorinated phenols,"'

'whether they are from one company or not, I don't know, or

{three companies,'I'm not sure, sir,

Q. And that-sv--

A. Because all it says is shops.

'Q,. Says three West Germao operations,}discusces er as
a shop another as a‘faCtory? | |

A, No, they are regarded as shops,

Q. Well, Doctor, that;s'not important at all to the |
qoestioh I'm talking about.

A, Okay, fine,

Q. They called the word shop interchangeably w1th

‘factory, don't they, sir?

15
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A, There are three places where these operations went
on, sir.

Q. And they use the word shop or factory

|interchangeably, don'tvthey,fsit? In each of these

instances, Doctor, they are discussing the industrial

'processing,'manufacturing of chlorinated phenbls and making

pentachlorophenol and 2,4,5-T‘trichlorophenol, are they not,

‘|sir? And on the second page, Doctor, they point out the

third group is 31 workers from the Hamburg operation,dthis

grcup of patients were employed in trichlorophenol prbduétionr -'

in a factory in which the he:bicide
2.4,S-trichlorophehoacetate waé being ptocesééd, cotrect,,'
sir? | H
A, Yes, sir. |
| Q; Doctof, without getting into the -- and I don't

wish to at this time get into the various symptomsjuthe parE 

‘that 1'd like to direct your attention_to is on Pagé 10,-sir¢"'
'and in the last paragraph, sir, in this article dealing with :

{the company»known'as(Boehringer, B-o-e~h~r-i-n-g-e-r, they

say in that last paragraph on that page, do they not, sir,

"In our special case, it was succeeded through a chemical

engineering approach to develop a modification of the‘process

to avoid the formation of pochhlorinated dibenzo-dioxins and

dibenzo-furans; Since then 2,4,5~trichlorophenol has been




%ﬂgﬁ) 1 processed in this factory and continuously used to produce

2 the herbicide 2,4,5-trichlorphenylacetate withont there

3 appearing any symptoms of intoxication of any sort in the

4 workers," End of quote., Isn't that what it says, Doctor?

5 - A. That's what it says here, sir.

6 Q. And, Doctor, the gentlemen that wfote this article,

7 Bauer and Schulz and Spiegelberg, you have previously
8 identified these gentlemen as reputable scientists in this
9  |particular field; are.theg.not, sir? |

10 A.. I have. I know Schulé bettet‘thah-the others and

11 |he was one of the persons who identified TCDD,

@j%\ 12 Q. And, Doctor, they would ~-
% 2 \\ ‘
NS
T 13 A. Years before that.
14 Q. Doctor, they would not say something that was not

15 true, would they, sir?

16 A, I don't know, sir.

17 Q. Doctor, do you think thét these doctors, these

18 professors would state sométhing that was a fact if they did

.19 not believe it was the truth and the fact?

20 A, Oh, I am not saying that what they are alleging is
21 not in their view true, I'm not saying that.
22 Q. Fine, Doctor, then they would state the truth as

23 they perceive it, would they not, sir?

24 A, As they perceived it, but there are ==

17
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Q. Doctor, as théy have stated it here, it is as they‘
have Perceived;it; is it nqt; sir?

A. I don't know, sir.

Q. Doctor, have they not}étated it -- what they saw as
a fact, don't you know that this is something they have
stated?

A, That‘s in here, sir,‘yes.

Q. And they had stated what they perceive the fact to

|be, have they not, sir? They are not misrepresenting the

facts, are they, sir?
A;v I don't know) sir.
Q. Doctor, afen't these gentlemen hones:?
- A, Aé honest as Mr.>Soden; sir, and ﬁe waé mistaken.

MR, CARR: Your Honor, would you ask the jury to

|disregard what Dr. Suskind just said?

THE COURT: I don't think it was responsive. The
jury is orde:ed to disregardvthe 1ést rémark‘that the wiﬁness
stated, Doctor, please confine'your answers to answers that
respond to the question that‘hés been ésked of you., I'm
asking you to do that,agéin.

Q. Doctor, you now'undetstand that what you have done
is made a statement with reference to Mr, Soden which if I
were goiﬁg to devote the time to it we would be diverted from

this point and go down the trail of whether or not Mr, Soden

18




,”/:"\& Yy

10
n

12

14
15
16 .
17.
18
19
20
| o

22

23

24 |

l"was mistaken or not? You see what"you'vé done, don't you,
Doctor? Could you confine your answer, please, sir, to the

-question that I'm asking? Will you do that?

A, I will do that, sir. |

‘Q.} Now, Doctor, my question ié, do you believe that
these pr¢£éésors and dodtorsmisrep:esented the facts as'they,‘
saw ﬁheﬁ,-sir? |

A; _»They_could ha&e, éir, yes, -

Q. Doctor, why would they wantvto misrepresent the

" |facts?

~A. Becaﬁse they didn’t have -- may I finish?
" Qs  Why wdﬁld they want to comﬁit a fraud? |
| A;” vThey‘wouldn;ﬁzwant to‘commit>a f}aud, but they
might haﬁé not_followed the events for a long enodgh'éeriod'
of»time, for'a long enoﬁgh périod cf‘time; because i knoﬁ
ﬁhat in'WestiGérmany.hthey had chloracne in the late sixtiesg

Q. Doctor, my question is why would these reputable

5sciéntists thatlyou:said are authoritative and reputab1e 

scientists, why would they want.to misreprésent'soﬁe facts?
A, \They_are'not misrepresenting it but --
Q. Doéto;, I asked you whether or not}you believe they
were misrepresenting, you said you believea they wefé. Now,
Doctor, my question é-}‘ | |

MR, HEINEMAN: Objection} Your Honor,. .

19
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Q. Do you believe they are misrepresenting the facts
or not?

MR. HEINEMAN: May counsel approach the bench? I
don't think you have to shout at the witness, Mr. Carr, Hay_
counsel approach the bench?

THE COURT: Yes.

{The following Side Bar conversation was had outéidelthe
hearing of the jury.) ‘

MR, HEINEMAN: I believe.the answer of the witness-.
was they might be, not that they>were misrepresenting, that
they might'be. The witness has testified that they are

stating the facts as they perceive them to be, The witness

has also said that they might be mistaken.

MR, CARR: No, he said misrepresenting, if‘they
were saying that, |

MR. HEINEMAN: You want to stand up here and'tell
the jury that?

THE COURT: <Calm down, both of you. He answered
affirmativély to a question that clearly said
misrepresentation; misrepresenting the facts, and he said
that they might be, |

. MR, HEINEMAN: They might be,
,TﬁE COURT: dbjection’is‘overruled.

Misrepresentation is not equivalent to mistaken, It's not in

20
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'ovérruied,f Let's proceed,

(The following proceedings were had in open court.,)

Q. (by,Mf;vCérr) Doctor, when ydu said that they

'might be misrepresenting'the-facts,’did YOu mean to say'that

|they might be mistaken as to the facts,‘:athé; than they

might be ﬁiSre?resenting the facts? -
A, I»belieﬁe you are do:tect, sir,
Q. A11 right. Then'you doh‘t beliéve}that ﬁhey‘were
miSrgéreSéhtiug:the facts, do you, sir? |
A, :Not,as’hohest:scieﬁtists,_no.l‘
Q; Youkbelieve‘they were honest'écienﬁists,»correct,
sir§ | | S
A,  Yes.
Q. So they are SEating‘the facts as they saw”ﬁhe}
fac:é, correct} sir?
A, Up uhtil the time thevaroté this,,yés.
Q. Doctor, wodld‘you please;answer my question?
A. Yes. |

Q. They were stating the facts as they saw.thevfadts,,

were they not, sir?

A, As they thought they saw the factsi yes, sir}
x Q;' Would you please answer my‘question?»’They were

stating the facts as they saw the facts, did they not, sir?
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asked and

A.
Q.
reputable
A,
Q.
A.v

Q.

MR, HEINEMAN: Objection, Your Honor, it's been

answered,

THE COURT: Objection is overruled,

-Yes,

And, Doctor, these are excellent, competent,

scientists, are they not, sir?

- We have established that, sir.

Doctor, would you answer that question?
Yes, we have established that.

Doctor, these men are capable =~ they are part of a

neurologic clinic, the skin clinic, the psychiatric and the

nerve clinic of this’University Hospital, are they not, sir?

A,

Q.

' They are, That's what it reads, sir.

And Doctor =-- I'm sorry, Doctor, is that a yes to

my question? They are from that clinic of the University

Hospital,
A,
Q.
A,
Q.
A.

Q.

sir?

That's all I'll say.

Is that correct?

Its reputation I can't vouch for, sir.

My question is, are they from that clinic?
They are, sir, from that clinic.

All right. Now, Doctor, do you think that these

professors, and they are also professors, are they not, sir?

A,

- Yes, they are,
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“ﬂ;%;Q. Do you think that these professors and'thése

doctors from this clinic are capable of kééognizing a case of

 ch1otacne if they see it, sir?

A. At least one of them:would, sir, yes. |

Q.  Is that a yes. to my quesﬁion, Doctor,‘thaﬁ they are
capable? | |

A. You said théy, and I don't know what they --

Q. Doctor, is Dr.iBauer the lead author?

A, . Yes. |

Q. And is Dr. Schulz also involvéd? Is Dr. Schulz the

doctor that you know?

A, He's a dermatologist, sir, yes.
Q. Is he capable of recognizing chloracne, sir?
A, I believe so.

Q. Is there'any question about it in your}mind,

- |Doctor?

A, No, but I can say i believe'so.i

Q. - Doctor;'my éuestidn, is the;éany question aboﬁt it
in yodr mind?' He is.capéble‘of recognizing»chlorécne, is he
noﬁ; sir? |

A, Yes, sir,

Q. Doctor, does he state that he looked at these

various =- does the articles state that they looked at these

"plants,.sir, does he talk about, "Our own clinical




LN 1 observations in the Hamburg operation, sir?"®

2 A, VWhere is that, sir?
3 IQ. Page 2, headed, our own clinical observatibns.
.4' - A, I see that, sir, | |
| 5 Q. And, Doctor, he discusses what they saw in there
6 own Hambdrg operation over a period of}time. did they hot,,
7 | éir?
8 A, Yes.

-9 | Q.  And they discussed they found these 31 wérkers,
10 ' ’they found that five years after removal froﬁvthe industrial‘
1i exposure that nine was still under médiéal treatment for
12 residuals of their acne, an unremitting neuro muscular
13 |weakness of‘the‘legs, vaso#egetative (éutonomic), lability
14 and marked psychopathologic distutbances, Do you recall we
15 went over thaﬁ, Doctor, béfore, earlier?

16 A,  When?
17 Q. Doctor, don't you recall we went over the case of

18 the nine additional workers? 1If you look at that table at:

19  |the back that's appended to this. It's an aside issue,

20 assume we didn't go =--
21 A, We never did, sir.
22 Q. All right. Very good., We didn't, I may certainly

23 be mistaken,

S 24 A. Well, I think you are, sir.
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Q. Fine, Doctor, I'll accept that.

A, That's the first time'I've seen this in this

lcourtroom,

Q. That's fine, Doctor, the point I'm making is they
report, don't,they,»sir; ﬁhét‘these nine of the 81, 31 still
had ;hesé unremitting neuro muscular'problems five years
aﬁﬁer theléxposure? |

A. That's what they report, sir; yes.

| Q; And, Doctbr, they discuss in some length what these
workers reported, do they nbt, sir, what they saw in théit
observatign of these workers -- several péges there, Dodtor?

A. I am reading, sir.

Q. Doctor, I'm not asking you to read word for word,
bht you can see by jﬁst scanning it that they discuss at some
length the problems of these workers and others, don't they?

A, Well, the largest part’of it is épent in the
dermatologic wee

Q. Very fine. I have no quarrel with that. They
discuss at some léngth their findings with respect to these
workers, don't they, sir?

A, They do.}

Q. Then on Page 9, sir, they talk about the isolation
of a definite;compouhd, they say at first it wasn't possible,

don't they, sir?
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&w#\)‘ 1 A. They have several paragraphs on chemical isolation,
2 sir, yes.
3 Q. Yes, Doctor, and after these several paragraphs

4 they state on Page 10 we did succeed in isolating the |
5 specified'tetrachlordibenzo—p-dioxin, do they not.vsir,"from
- 6 . |this phenol process? They called it at this time 2,3,6,7,
7 later on it's been called 2,3,7,8, isn't that correct, sir?
8 A, I don't see where it's 2,3,7,8 but I believe that

9 if Schulz is involved, it's the same thing that Kemmig ahd

10 Schulz isolated»from the Boehringer operation, sir.
'hli Q. Yes, they originally call it 2,3,6,7. I think we
%:}ﬂx 12 went‘into‘that, you agreed that's what they called it at that
- 13 time and it's really 2,3,7,8?
14 | A, Mr. Carr, you and I didn't discuss this before, I'm
15 SOrry.
16 Q. Doctor, we discussed it, We went through your 1957
17 report to the dermatological society or the‘chemical society
18_' in Chicago in which you reported in 1957, sir, that Kemmig
19 and Schulz had isolated 2,3,7,8 and called it 2,3,7,8,
20 cortéct, Sir? |
21 A, ¥es; sir.
22 Q. That's when we went through it.
e k23 A.b Yes, sir, we did indeed.
Nm§~/ 24 Q.  Now, Doctor, back to this particular study. They
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_|then go on to say, do they not, sir, after discuésing the

various things that they did, how they isolated it, how they
discovered it, and they in talking about their observations,
sir, they then say, "In our special case it was succeeded
through a chemical engineering approach to develop a
modification of the process to avoid the formatibn of
polychlorinated dibenzo-dioxins and dibenzo-furans. Since
then it's been processed and they use it to produce 2,4,5—T
without there appearing any symptoms of intoxication of any
sort in thé workets,” don't they say that, sir? |

MR, HEINEMAN: Objection, asked and answered.}

THE COURT: Objection is ovefruled.

A, .The quotation that you have réad is accurate.

Q. Now, Doctor, have they made it clear that they were
talking about their observation in their plant, where they
start out on -~ as I indicated to you, sir, on Page 2, "Our
o&n clinical observations of the Hamburg opération,' and then
they went on to show what they found, and £hen they went on
to show how they isolated it. They are making it clear they
are talking about their plant, aren't‘they, sir?

A, In the Hamburg ope;ation? I'm sorry, sir, but I
don't see that.

Q. Look on Page 2, Doctor, where they talk about the

third group comprising 31 workers from the Hamburg operation -
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and then ﬁhey séy our own clinical observations of these 31
workérs, and thenvthey'go on to describe what the effects in
thesé 31 workers were, the psychovegetative effects and then .
they go'dﬁ to describe how they isolated it in that H
particular plant that was responsiblé for the phenomena,’
don't they, sir?

A, I would have to say no, sir.

Q. Doctor, on Page 8, do they not discuss, *In spite

of the discussed phenomenologic relationship, the

psychopatholeogic sequelée of the chlorophenol workers is
hardly completely compatible with any of the known clinical

patterns,” and then they say, "Such reactions were also seen

|in our cases,” don't you see, sir, that they are talking

about their cases? |

A, Their éases, sir, but they didn't do the isolation,

QQ Doctor, I didn't suggest that these authors did,

A. That's what I thought you were talking about,:fhey.
didn'tldo any ¢hemistry.

Q. I'm talking about what was done in that‘plant.
A,  They examined.people.'.
Q. ﬁoctor, what we are talking about, if you'd listen

to me, they are talking about what was done in thévplant at

Hamburg, their observations of what went on at Hamburg, are

they not, sir?
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A, Are you talking about clinical observaéions? You
talking about chemical observations? You talking-about
chemical engineering operations?

Q. I'm ta;king about their observations of all of
these phenomenbn, all of these circumstances, Doctor, what}
they have reported here, as something they_hadvséen and
discovered and repqrted on you, sir -- on»them,'sir?

A. No, sir. |

Q. Doctor, are they not redording what they say is

|answered and learned in this process?

‘A. No, sir;
Q. Doctor, on Page 10, do they not say, "Furthermore
we did succeed in isolating the specified

tetrachlorodibenzodioxin from the technical phenol process,”

don't they say we did‘that, sir?

A, It says we, sir, but they weren't chemists, sir,.

Q; - Doctor, if you don't mind; would you just listen tb
my question, Sit?

A, Yes, I am, sir,

Q. Doctor, they are reporting in this document what
they observed, are they not, sir, andkrepqrting it with
relation to their plant at Hambu?g?

A. It was -- no, it was a plant,

Q. I'm sorry?
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A, It was a plant, |

Q. A plant of the Hamburg operation, Déctbr?

A, It wésn‘t their operation, sir.

Q. All right, Doctor, they - |

A, Monsanto was not}my operation, sir.

Q.' ‘They say in our special}case it was sucéeeded}
through a chemical engineering approach, don't they, sit;

they say, furthermore we did succeed in isolating the

|specified TCDD, do they not, sir?

A, That's what they say as we -- but they didn't do it

‘|themselves, sir.

Q. Doctor, whether they did it themselves or not, is
not the point, you know it, I don't need to go down that 

path, Doctor. They are :ePOrting on something that they saw,

that they felt capable of repotting on, that you believe

they'te‘authoritative on, that you believe they ake‘capable
of reporting on, and they are reporting on what they saw take
place at the Hamburg operation, are they not} sit?

A. Yes, I believe that;s what they felt they were
doing, | |

Q. Now, Doctor, do they not =~- are they not capabie of
recogniéing whether othervworkers at that plant would get |
symptoms of iﬂtoxication after the chemical engineering

approach that was developed, modification took place, are

30




1 they not capable of observing that, detecting it and

2 vteporting'it,'Doctor?

3 A. I believe they are capable.
4 Q. Yes. Now, Doctor, they say theh; these capable
5 scientists, that after it was changed in that operation, they

6 saw that since it had been chahged they do it without there
7 |appearing any symptoms of intoxication of any sort in the

8" wotkers, don't they say that, sir?

9 ' A. Would you read that?
‘io ' (Court Reporter read back,thevprevious~qgestion;)
11 A, {no response)
Q;F/ 12 Q. Page 10, bottom of the page?
o 13 A. My question is they say that, donft they, sir?
14 A, | They do not, sir. They dovnot, sir,
15 Q. Docﬁor, am I reading this exaétly?. "since then
16 2,4,5-trichlo:ophenol has been processed in this factory, and
17 .éontinuously used to produée the herbicide
18 2,4,S-trichlorophenylacetate without there appearing any
19 symptoms of intoxication of any sort'in the workets." Did I
’ 20 | read»that correctly, sir?
21> e A, Thatfs an accurate reading of the second'sentenge,
22 sir. |
f23 . J‘ Q. Did they write that séntence, sit?
QM\*/ 24 .A.  They did, a second sentence, sir,
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Q. Did they precede that sentence with saying that it

was succeeded -- "In our special case, it was succeeded

. through-a chemical engineering approach to develop a

|modification of the process to avoid the formation of

polychlotinated dibenzo-dioxins and dibenzo-furans, is that

the first --

A, That is the first sentence, yes.

Q. And so they say after that, since then, since this

|modification of the proéess:to'avoid the foxmafion,}sir.
_|since then there have not appearedvany‘symptoms?of

|intoxication of any sort in the workers?

A, ‘That's what they report, sir. -

Q. Yesg Doctor. These scientists are capable of

observing whether or not theré'were symptoms of intoxication

of any sort, are they not, sir?

'A. I believe they are,

Q.- And they repb:ted.that they looked at the wdrkérs,
did they not, sir? |

A. No,vthey don't‘report théy‘lookéd at-the wotkéts‘»
after the process waslchanéed, sir. -

Q‘:‘ Doctor,‘don't they say it's been uséd coﬁ;inuously-
withbut there-appearing any symptoms of intoxication of any
sort in the workgrs?

A, Yes, but that doesn't mean that’they,examined them,

32
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sir.
2 Q. Doctor, how can they possibly make that statement,

3  |sir, without looking at the workers?

4 A, If it was reported to them, sir --
5 | Q;v"Excuse me, boctor, they didn't say that?
6 - A, They didn't say that they did examine‘them, sir.
7 : ‘ Q; Now, Doctot, you are saying that these cap&ble
'8 |scientists are»indeed misleading the world?
9 , A, No, I'm not, sir;v
10 Q. A1l right. Now, Doctor --
11 A, Don't misinterpret me, sir.
P . 12 Q.' Do you accept what they said, sir, as the fact énd

13 the truth or not, sir?
14 A, I am accepting whét they said as truth, but they

15 don't say they'exaﬁined after the chaﬁge.

16 | Q. Doctor, whether they specifically say they examined
17 or not, it would be the worse kind of incompetent scientific
18 work to say something as a fact in a scientific article

19 @ |that's going to go around the world if they didn't know the
20 facts tb support that statement? That would be the worse

21 |kind of thing, wouldn't it, sir?

22 - A, It didn't require examination --
23 | Q,' ‘Doctor,'would\ybuﬁanswer the question?
24 A. Would you read the question back?

33




AT
R \

-t

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

{Court Reporter read the previous question,)
A, They were reporting the facts.
0, Would you answer mf quéstioh, please, sir?
A, They were reporting the facts as they’knew them..4'

Q. Doctor, that's not an answer to my question,

Answer the‘question‘that I asked you, sir.

A, Wouldiyou read the guestion, please?

| (Court Reporter read back the Question.)

A. It might be, sir.

Q.}- Doctor, you think it might be fpr them to say:after
they changed the process no moie symptoms appeared in,thése
Qorkers? Now, a responsible ¢ompahy that wants to maké sure
that chloracne and these other symptoms doesn't éppeér;ithey
would read this article, they would say, hey, look, I'll
modify our process just like they did bécause I don't'want.‘

our workers getting thesé.symptoms any more. I want it to

_|occur as these reputable scientists said it occurred. That's

what would také'place, wquldn't it, sir?
- They were reporting it as they saw it, sir,1r
Q. .Would you anSwér my question,. please, sir?
A, Would you read the question, again?
(Court Reporter réad the previous queétion.)
A, Mr. Carr, I'm sorry, I don't reai;y understand the

question. It's a long complicated ==
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Q. . I accept that, I'll certainly rephrase the
question; | |

A, Please do., I would appreciate it.

Q. Doctor, the Boehringer company‘has -- it's a
chemical company, and it among othets ié in competition in
produciné TCP and 2,4,5-T for consumption and sale in the
wotld market, ére they not, sir?

A, They were,

Q. i_They were at that time? S,

A, They were.,

Q; At that time, correct?

A. ,fhey were, |

1 Q. They Qould be in competition with Monsanto?

A, I assume so, I don't know, |

Q. Well, if Monsanto is selling 2,4,5-T in the
sixtieé, in the fifties, which they weré_doihg,'this company
was doing it as well, were they not?

A, ‘Whether'they were in competition teally.I can't
tell you. | |

Q. Doctor, they were both selling the same product to

|the customers, weren't they?

MR. HEINEMAN: Objection, Your Honor, may counsel

japproach the bench?

THE COURT: Sure.
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MR, CARR: I will withdraw the question so we can
mové on and pass oOn.
THE COURT: Fine.
MR, HEINEMAN: Fine,
A, Thahk you.
Q. fboctor, the companies throughout the world look for
means and methods of making a safer product, don't they, sir?
A, They should, yes.
0, Yes, they.should.’
Q. Responsible ones should,/shouldn?t they?
A, They should, |
Q. And if one company announces we'ha?e discovered a
way to make the product safer, the other companies should
adbpt that method as well, if they COula, should they not,
sir? | | |
A, If they believe that~it'g»safer, sir.
Q. If they believe that it's safer?
A, Yes., “ |

Q. Now, if the other companies read this article, sir,

they would --, and took it at face value, they would see that

according to these‘scientists, there is a safer method of
making 2,4,5-T, wouldn't they, sir?
A, I think so, yes, sir,

Q. Now, at the time these professors and doctors wrote
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this article, they knew that others woula read it, wouldn't

~ |they, sir?

A I assume so,_that's why they published it,
Q. They would assumé that othets would beliéve these
factualwstaﬁements, wouldn;t they?
A. I have no doubt;thatythat's whag they want.,
Q. That's what they wouldlexpect, would they th, sir?
A, Sure.
Q. -_Thése are reputable men, aren't éhey, sir?
A. As far as I know, sure.
Q. And they would not deliberately mislead anybédy,
would they, sir, in an article of this sort? |
.‘jAy vThis I not miéleading, sir.,
Q. Doctor, would you answer my question?

A, No, I don't believe ﬁhey would deliberately

misleéd,

Q. Doctor, if they made a statement of fact, first of
all the statement is one of fact that there was no stptoms
of intéxication of any sort appearing in these workers, £hat
is a statement of fact, is it not, Sir?

A, It would appear to be, sir, yes.,

Q. ‘And, Doctor, if they made that statement of fact,
they wou1d expect others that read it to believe it, would

they not, sic?
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A.}‘ I think{so.

Q. Yes. And, a responsible scientist would not make’a
statemeﬁt of fact that he did not believe was so after he
discovered that fact to be true, would he, éir?

A, I've answered the question, sir, I've answered it
three times.

Q; Would you answer it again, Dr. Suskind?

A, Would ybu please repeatthe,questioh?

(Court Reporter read the previous question,)

A, Yes, |

Q.} Again, yes. He would not make a statement that he
did not believe to be‘ttue?

A. Yes, he‘would not make the statement.

0. He wouldn't make the statement of fact without
investigation tq assert its truth, wouldnhe, éir, a
responsible sdientist?

A, I would assume that would be so, yes.

Q.v Doctor, no question about it, a responsible
scientist does not state a fact}unless he's sure it's a«féct
by his own investigaior, by thebinﬁestigétion of’others, that
he has absolute confidence in, isn't that cbrrect, sir?'

A. The latter is also true, sir, yes.

Q. ’And in this case, Doctor, these responsible‘

scientists have made a statement of fact and they have put

L
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their respective scientific reputations on}the 1inelfor that
statement of fact they have made, havevthey‘not, sir?

A. - Mr, Carr, we have answered that question before and
I think the answer is no, they would have not made that
statement if it were not true,

Q. My question is they would be putting their
reputations aé scientists on the-line, would they.nbt; sir,
if they made a statement that was not true based updﬁithe
facts, isn't that correct, sir?

A, Again, I'm answeting the question the'samé‘way; |

Q. | They would not put théir reputations on the line in
thét éircumstanée, would they, sir?

A. Of course not, for the fifth time, sir.

Q. And, Doctor, they made the statement, didn't they}
sir? | ‘ |

MR, HEINEMAN: Objection, Your Honor, asked and
answered, |
THE COﬁRT: dverruled.

A, Sure‘they made the statement. I don't know what

you are driving at, I've answered the qﬁestion seven times,
| QQ What‘I'm driving at -- You said this statement was
a’mistake,vwasn't true?

A, Ikdidn't say that, sir.

Q. Do you accept it as the truth, Doctor?
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A.

I accept it as the truth, but I said there are

certain other considerations.

Q.

Doctor, do you accept it as fact that these workers

that worked with this new process did not get any symptoms of

intoxication, do you accept that as fact?

A,
- Qv
A,
yes.
Q.
article,
A,
Q.
article?
A,

Q.

- Por as long as they followed these people, sir,

' Do'you accept that as fact, sir?

‘I say for as long as they followed these people,

And that was up until the time they publiéhedithis

it was a fact, that up until that time?

- Up until the time they wrote the article.

All right, up until the time they wrote the

Yes, sir.

It was a fact that none of the workers at this

process in this plant got any of the symptoms of

intoxication?
A. I never said anything different on this occasion,
Q. Excuse me, would you anSwer’thét question, pléase,
sir? | |
A, That is true, sir.
Q. - ihank you, Doctor. Now, Doctor, you do know that

it was further published, sir, as a matter of fact it was

B g SN N S S
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published in 1957 because you knew of it in 1957 that they
had this safer method, didn't you, sir?

A, No, I 4id not, sir.

Q. Doctor, dd‘yod know that many of Boehringer's
competitors adopted the safer method?

A, You asked me a question about my 1957 péper,,can I
ansﬁer that? | |

Q. Doctor ==~

A, Ai the time I wrote that paper -

,Q‘ I didh't ask’youra question about your 1957 péper
at’all. H

A, Yes,; you did,‘you just said that.

Q. Doctor,‘I did not.

A, You said I quoted them.

Q. Doctor, would'yoﬁ please answer the questioﬁ that
i've asked ybu; |

A, Yes.,

Q. And the answer to the question is that YOu know

that many competitors of Boehringer adopted their safer

|method?

A, I do not know that, sir. I do not know that, not
at all .
Q. All right, Doctor, that's fine, Doctor, you do

know that Monsanto did not adopt the method, don't you, sir?

L
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A,
Q.

A,

YQ.’

Doctor?

A,

,Q.

- I don't know, sir.

You don't know that?

No.

Do you have any knowledge on it one way or anothef,

No, I don't,

All right. Handing you now what's been marked

Plaintiff's Exhibit 1801, would you recognize that as an

authoritative article written by Bo Holmstedt?

A,

sir.
Q.
A,
Q.
A.

Q.

Q.
A,
Q.
A,

Q.

I do not recogniée it as an authoritative értiéle,_

You“don'ﬁ?

No, I do not, sir.

Doctor, do you know Bo Holmstedt?

I know him very well, sir.

And is he considered an authérity in the fieid?-
Is he considered what, sir?

An authority?

Authority on what, sir?

On toxicology.

No, sir.
Doctor, are you aware of the fact --

MR, HEINEMAN: Objection, Your Honor, counsel

approach the bench?
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THEFCOURT: Sure.,

(Thé following Side Bar conversation was had outside the
hearing of the jury,)

MR, HEINEMAN: Now, I know what he's going to'do
here, he's going to ask this Doctor whethek,he was aware
whether or not Monsanto listed that man as a witness,

MR, CARR: And as a matter of fact had him testify
in Nitro West, Virginia, in the same case he testified in as
authority for Monsanto in that case.

| MR, HEINEMAN: That is irrelevant, has nothing
whatsoevér to do with the issues in this dase or whether or
not he recognizes this article as‘authoritative, or whether
or noﬁ ﬁe cohsiders}the man to be én expert in.to#icolqu.
The first objective was -- I assuméd‘that Mr. Carr was going
to relate the fact that Monsanto had listed him as a witness
in this case, That is not pioéer cross examination of this
witness. That's not evidence in tﬁe case, That's not
something that he can question thié witness about or even.
bring to}the attention of the jury, and 1 object to his
mentioning anything about Any exper£ witness which was =-
which may have been listed in this casé and not called, and I
object to it.

MR. CARR: Your Honor, I have the right to

establish that this article is authoritative, This witness
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has said it's not. The Court is,the‘ohe that makes the

2 decisions whether or not this article is authoritative,

3 |Simply because this witness doesn't say that it is

4 auihoritative ddesn't mean that Ixcan't establish it. If I

5 |establish it to the satisfaction of this Court that this

6‘ |article is authoritative, then the Court will allow mé to use
7 it as such, and whether or not I can use any authoritative
8’,‘ if‘it's established in this case that Bo Holmstedt was listed
9 by you, If I establish that he was called by Monsanto and

10 represented to the Court there as an authority in the field
11 and accepted by that Court as an authofity'in the field, I

g“ﬁ.\ : 12 think the Court can take judicial notice regardless of what

13 this witness says that the man is. Knowledge as an authority
14} in the field == simply’becanse this witness wouldn't deny |
15‘ doesn't meanvthat I cahnot show it, Once he'denies it i have
16 to show it. I have to>1éave it for the Court to take notice

17 of it.
18 | MR, HEINEMAN: The Court can certainly take notice
-~ 19 as to what was filed by Monsanto in this case without that

20  |being brought to thebjury's attention and that's what I

21 object to. He has no right to question this man and have the
22 jﬁry understand which experts have been called and which have
23 not.‘v | |

24 MR. CARR: Why don't I have the right for that, to
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establishvfbrfthis jury to-khow‘this‘Witnéss says he's not

,authority.

MR, HEINEMAN: Right.
|  MR. CARR: Admission‘by Monsahto thaﬁihelis
authOrity ==, I have the right to shOW‘this<juty that |
Monsanto;éayé’anact he is7authptity;'_i'ha?e'eVery right to
Show-that. | |

THE COURT: I think the preferable way to handle

- ,this, I think that you are list -- your.listing’him as an

lauthority in this case is an admission against interest. I

think bringing it to the attention of the jury that someone

" |may have been listed and for other reasons not called,

especially when we have had the differences that we:haVe had
on the experts and the amount of'eXperts'and,timing and

listing of experts, may have a problem as far as affecting

ﬁhe juty.»'
Y CARR: He was one of the original five listed.
- THE COGRT:: He was one, but he haé not been called.
MR. CARR: That's correct. They»have‘amended the

'_lisf;

THE COURT: I think the way to handle it as far as

~ |that is if you could form a question that you know asks him

'whether he is aware that he has beén listed as an expert in

this field by Monsanto without alsofcohveyingAthat_he wés in
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such a position that they Said at one time they intended to

call him;
MR. CARR: Sure. PFine,
TﬁE COURT: Cut that part out,
MR, HEINEMAN: Your Honor -- |

THE COURT: Wait a'sgcond. The}other part is I

think a valid admission against interest, but I think that we

may be getting into some problems as far as the jury's

perception,

MR, HEINEMAN: But ==
THE COURT: Wait. As far as the jury's perception

is concerned, if we start talking about witnesses, then for

. '|some reason have not ~-- and for reasons that may have been

established outside the presence of this jury about being
called, 80 if‘you could tailor youf quéSﬁion to that effect,

MR. CARR: Sure. |

THE COURT: I think that would be proper.

MR, HEINEMAN: Your Honor, first 6f all, if it's
the opinion of Ehis witness that he's not -- that he's not an

expert, then whether or not we admit it has nothing to do

- iwith this witness, doesn't make it authoritative.

‘THE COURT: No, it has to do with my determining
whether it's authoritative.

MR, HEINEMAN:v All right, then you know the
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-2 I THE COURT: Wait a second. Wait a second, Wait a
3 second. Whether I determine that it's authoritative and
4 should therefore be used and his knowledge as to whether or

5 not this is his opinion, it has been listed by the party that
| 6“ has called him as being authoritative, it is sbmething that
7 |counsel could properly go intb. Now, £he only part of it
8 that I thihk should not be gone‘into is the part about
9 potential -- having been‘a'poténtial witness, I think we are

‘10 asking for some problems there but I think the designation‘of

i1 Inis abilities as expert by you is something that can be gone
@:}H\ : 12 into both as far as my determination and this person's_.
' 13 knowledge, as far as the opinion he just expressed.
14 . MR. HEINEMAN: Well, Your Honor, to say that we
15 héve designated him an expert in this case makes it obvious

16 that he has not been'called.} You are inviting the Very

17 problemkyou are talking about,

18 - THE coﬁRTz No, I'm not.

19 ' MR. HEINEMAN: You already know that he's been

20 listed. He doesn't have td elicit any testimony from this

21‘ ~ |witness in order to establish knpwlédge for your information.

22 ; THE COURT: If I know he's designated, if he can be
o 23 called, there is a substantial difference there. They have
i/
%?\J/ 24 not beén given anything in this case that would so educétion
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them, and I think’that's not so, I think they would state it

that way. Your dbjection in that is overruled,‘,l'think if

'the question is so tailored as to avoid the question, both ih'

‘the direct‘énd,insthis examination, then I think the préblem‘

is taken care of. You had an objection as far as the Nitro

|-- all the Nitro ==

: MR.vHEINEMANs  No, my point, Your Honor, is that

‘|whether or nbt he testified at Nitro, that's one thing, and

if'M:. éarr is goiné to say that he was designated-as‘an
expért by-MoﬁSanto :hét's a far different éhing; |

THEVCOUer‘ You are objecting to that?

,MR./HEINEMAN! _I object to it both ways., I think
itfs a lot worse to have him raise the inference with the
jhry that ﬁe was designated aS'an-exper£ in ﬁhis caég, and if
he doesn't appeér the jury knows he's not been}éalled;' -
Thét's not étoper.  |

THE COURT: I don't think that there is‘any basis

|for you saying that the jury is going to make this assumption

|if it's not egplicitly explained to them that he was put in

the position of a potential witness. There have been a lot

{of names bandied around here by'both sides in examination and

cross examination of various source materials that haVe‘not

|been called as witnesses in this case., I don't‘think~that

that's SO0 ==~ SO ==
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'MR. HEINEMAN: Your Honor, to me it's no different

|from advising the'jury‘that'we have designated Renate

Kimbrough as an expert andlthe}Court has refused to'let het'

|testify. Why not tell the jury that? What's the

difference? |
~ THE COURT: No, No. Not at all, Not at all,

Your example shows exactly what I mean, Eveéryone has been

. sayihg that she is'an_expert; No one has said anything aboqt

|ner testifying, and that's the point that I'm trying to make,

that is the directive I gave to Mr,. Carr, |
 MR. HEINEMAN: If he says that Monsanto has said
she is an ekpert, that's one thing.}b
THE COURT;I Right.

”MR; HEINEMAN: But designated her as an expert

indicates —-- is a term of art that indicates she is going to

bé'calléd as a witness, | |
THE COURT: A laywjury doesn't’knowvthat that is,a

term of art that we use 1n thét particﬁlar}way, ‘It has not

béeh @sed”be£oré during the course of the trial, There is no

reason that they would infer that. No one has appeared»in 

ftont of them in this courtroom. Your objection is

. |overruled, You may proceed, Mr. Carr.

Q. (by Mr., Carr) Doctor, how mahy years have‘you

known Bo Holmstedt or known of him?
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A. I can't recall that, It was since the incident at

Seveso, sir.

Q. Doctor, you know that Monsanto engaged him and used

him as an expert witness in the Nitro, West Virginia.rcase,

do you not, sir?

A, Yes, I do, sir.

Q. Because you were there also, testified for Monsanto
in that case, did you not, sir?
| A, Yes, sir.

Q. And Monsanto put him forward there, did they nbt,
sir, as an authority in toxicology?

A, I don't know what his:rble was, sir, I really can't
tell.

Q. You don't know that, sir?

A.» No.

Q. Well, he is -- his profession is that of a
toxicologist, is it not, sir?
| A, ~If you ﬁse the term very broadly, sir, he is a
toxicologist of exotic plants, sir, not industrial
toxicology. That's his specialty.

Q. Doctor,’do you know that he had been listed in this
case as an expert on the_toxicity of dioxin by Monsanto?

MR, HEINEMAN: Your Honor, may counsel approach the

bench?
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- THE COURT: Yes, you may;
(The following Side Bar conversation was had outside the
hearing of the jury.)

MR. HEINEMAN: Your Honor, now he just directly
violated your order as to what should be said.

MR. CARR: That's --

THE COURT: No, not at all.

MR, CARR: Exactly what the Court told me to say.

THE COURT: That's exactly what I told him to say.
He has not said anything about being called as a witness,
considered as a witness, and having been proffered as a
witness and refused, he is talking about listing people who
have expertise, That is exactly what I allowed him to do on
the basis that such listing by you is an admission against
interest in this particular matter. Your objection is
overruled, Your motion is denied. _Let's proceed,
(The following proceedings were had in open court.)

Qe (by Mr. Carr) Doctor, you recognize the Archives
of Toxicelogy as é journal accepted as an authoritative
publication in the field of toxicology, did you not, sir?b

A, It is one, not the best, but it's one.

Q. Doctor, it is.one that had been cited by
toxicologists, It is a peer reviewed journal, is it not,

sir?
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A.' I would assume that for original articles, sir, it

would be peer reviewed., This happens tO‘bé a review article

by a scholar; a scholar, a review article by a scholar would

Q. Doctor, my question is, this journal publishes"peer
reviewed articles, does it not, sir?

A, Original érticles aré peer‘revieked. sir, Yes,

Q. Doctor, articles other than original artidles ar§
also peer reviewed? |

A, Not necessaxily; sir.

Q. Not necessarily, Doctor, but they are in all kinds

of journals, medical journals, all kind of journals, are they

not, sir?

A, .Might be. Review articles doﬁ‘t have to be, sir.
I have written many.

Q. And, ﬁoctor, do you know whether'or not this
article was peer reviewed?

A, I‘héve.no'idea, sir,

Q. There are references and there are citations to
authorities here, aren't they, sir? |

A, There should be. This is a scholariy report, yes,
sir. | |

Q. And, Doctor, this scﬁolarly report uses, among

others things, articles that ybu have written for authority,
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doesn't it, sir?

| A, | Yes, sir. |
"Q; » Now, Doctor, if you would refer to-Page 217 of‘thisv

article, sir;»in the third'péragfaph from the bottom, sir, it

refers to the Kemmig and Schulz report that you discussed

eatlier,‘the}1957 report, does it not, sir?

A, Yes, N

| ﬁR; ﬁEINEMAN: You: Honor, may counsel approacb the
bench? | - | | | |
| PHE QOURT§ Yes, you may.

(Thevfollowing Side Bar conversatién was had outSide}the
hearing of the jury.) | o

MR, HEINEMAN# "Pirst of ail, Your Honor,'I_would

“task that all:of this questioning; that Mr.‘CarrYs comment and

all of the questioning about Bo Holmstedt be stricken and ask
that the'juryvbe-instructed tb disrégard it basedrupon the
same record I madé before. | |

| THEVCOURTg I'll incorpo;éte what both of you have‘
argued and that your motion,-yqur reéuest is deniedQv |

- MR. HEINEMAN# Secondly, he has now begun to

|question the witness about the articles that the witness

denies'as being authoritative.

THE COURT: I think it's time that I decide whether

I consider it authoritative or not. Having listened to
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what 8 been brought out in this matter, and after a

conference at the bench, I believe that it is authoritative

and that it can properly be used. so I so tule this
questioning of the matter is proper.r
| MR, HEINEMAN: All right. I object to the eitness
being questioned about the article without its being admitted
into evidence and of course it has not been offered and I
wouid'object to its being"admitted into evidenoe. I would
objectvto it beingvadmiutedwinto evidence on the'grounds thab'
it's‘hearsay; that no proper foundation has‘beenilaid for its
adm1581on 1nto evidence. And if it's not admitted then I
object to his being able to question the thness about it.
‘THE COURT: I don't think you offered it.
'YMR;VCARR:' No, I didn’t,’YOUr Honor,.and I don't o

see the necessity to, but if counsel sees fit, I'll be glad

1to.

MR, HEINEMAN; I donitvcare if you offer it or not,
I'm just saying if YOu.don't offer-it I objeCt to itvbeing -
- THE COURT: He just said he'll offer it,
MR. HEINEMAN:. If you do offer it'Iilliobject»bo .
its being admitted. | |

MR. CARR: ' Counsel, do you recall that there were a

|long list -- are you through?

MR. HEINEMAN: No, I'm not. If you do offer it_I.

54




10
11

12

13
14
15
16

17

- 18

19

20
21
22 "
23

| _24'

objedt to its being admitted on the grounds that it's hearsay
and that no authentication, no identification, no foundation
has been laid for its admission.

'MR. CARR: Your Honor, I'll withdraw my offer to

| admit it because I don't think it's necessary to do so.

Counsel has cross examined Dr. Silbergeld and Carnow about

many many articles that were never offered into evidence, and

‘I intend to use this article in the same fashion that you

lused many many articles in cross examination of Dr. Carnow

and Dt; Silberge;d, Dr. Blonsky, without ever having 6fféred
all those articles having been admittéd into evidence.

"MR., HEINEMAN: Well, many of'fhém have been
admitted. | |

- MR. CARR: No, they weré adﬁitted at my request and
my using it in the examination of your witneéées.

MR, HEINEMAN: No,vyou may recall in chambers Qe'
had asked'the admission as’Defendant's'Exhibit many of these
articles, and they were admitted. |

MR, ﬁARR: If they were, it was without my
objection,_coﬁnsel. |

MR. HEiNEMAN: They wefe admitted on the basis they
were found to be authoritative. !
| MR. CARR: The pdint‘is that you ﬁsed and cited

from articles the'contents:of articles, mahy manytarticles,~
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ih the crOSS‘examination of my ekpert witnésses.>'Y00‘héd
;hem identified, you had them established as authoritative,
Onée'they are established as authbritativé-the Court allowed
you to use tﬂem to cross examine my witnesses. The Court has
here established this, has taken judicial notice that it is
authoritative and I'm now asking leave to cross examine this
&iéness without it béing in evidence.,

THE COURT: 1If I remembef correctly,_those
vadmiséions were without objectioh and they were after the
use, I think,that it would be proper to aliow you sincé I
have found that this is authoritative to use this article as
the basis for cross éxamination without having to havekitv
admitted. If you later move for admission, we will deal with
that when the time comes, You may proceed. |

MR. CARR: All right.

(The'following proceedings‘were had in opén court.)
| Q."'(by Mr. Cérr) Ddctor, have you had an oppoitunity -

to look at Page 217 and discover the area that I want to ask

{you about?

Aé What area, sir?

Q. It states there that the second-4~ you‘discovered
‘that.it does discuss the same_&:ticle_that"Kemmig_and Schulz.
of 1957 article that you earlier discussed in your 1957

article, your 1960 appearance, I think, in Chicago. Do you
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recall that, sir?"

A. Yes, sir,

THE COURT: Okay. Mr. Carr,vbefOre you get ihto
it, ié this a good point for a short break? |
| MR, CARR: Yes, Your Honor.

. THE COURT: We will take a short recess and then
resume testimony; The admonishments thét’I gave you earlier
will apply‘during this break also. Court ié in recess.
(Following‘a recess, these procéedings were had in open
court.)

Q. (by Mr. Carr) Doctor, directing your attentionr
oncekagainbto the bottom of Page 217 of Plaintiff's Exhibit
1801, the article by Mr., Bo Holmstedt, it says there, does it
not, sir, that, "Sorge uhderstood the tempet;ture dependence
of the formation}of'TCDD‘in the process, and developed_é low
temperature proéednre for the}synthésis and production in
closed system, Thus, Boehringér's product became more
expensive but the manufactu;e less dangerous?"

A. Yes, I see that, sir‘.

Q. Doctor;'over on the next page, 218, it states, does
it not, also there, "After the occurrenéé of the cases of
véhloracne at Boehringer (FRG) and the introduction of the low
temperature prbcedure,’there had been reportedly occurred no

cases of chloracne.” Do you see that, sir?
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A. "There haveAréportedlyvoécurred;“ yes, sir.
Q. And that, of course, is consistent with what

Professors Bauer, Schulz and Spiegelburg reported in

’Plaintiff's Exhibit Pa&é_lgoo, the exhibit we just went

through, is it not, sir?
A, :Ies,‘ Seems to be similar, yes.

Q. Andvthis réport of Mr, Holmstedt is dated 1980, ié

'itinot, sir?

A, I believe it was pubiished in 1980, sir, yes.
Q. That's the date that's on it, is it not?
A, Yes, sir.

Q. And, Doctor, the article goes on to say, "It is

lquite rématkablé that some of the accidents could happen

subsequently, in spite of all the Qarnings. In 1957 the

' Bdehringer'éqmpany (FRG) informed other procedures using the

high temperature method for the manufacture of TCP about the

tisksvand how they cbuld be succéssfully avoided.,” Do you see

that, sir?

A, I seévthat, sir, yes.

>Q,' And} yoh of course knew in 1957 what Kemmig and
Schulz had‘repdrged because you adopted it in ybur report in
1957 to the -- what was that group you’appeared?

A, The American.Academybbf Dermatolbgy méetihg‘inu

Chicago, sir, yes.
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Q. And you reported that to them, didn't YOu, 8ir?.

A. Reported what, sir? |

Q. That TCDD was the contaminant -- yes, that TCDD was
the contaminant in the 2,4,5-T, that it had been isolatedé

A. Yes.

Q. Yes., And, Kemmig and -- not Kemmig, Schulz, Bauer
and'Spiégelburg‘reéorted the methbd by which TCDb could be

eliminated. They reported tha; Boehringer had such a method,

did they not, sir, in the 1961 article?

‘A; They reported that a company had such a method,
/ . o

FWhether it was'Boehringer, sir, the article did not say, sir.

Q. Well, this article identifies‘iéJas a Boehringer
Company, doesn't it, sir?

A. This review article ddes,’sir,'yes.r

Q. And, Dr, Holmstedt comments that it's quite
remarkable that even after the compény informed these other
cpmpanies these accidents cbntinued to occur even though
there was a method known‘whereby'itbcould be'avoided, isﬁ't
that corke¢t,»sir?

A. Could your read the question, back?

| (Court Reporter read the previous question,)

A, I really don't know, sir.
Q. Isn't that what the article reports, Doctor,

whether you know it to be a fact or not, that's what --
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j> 1 _  A, The reason I say that is I'm uncertain --
. 2‘ | Q. ‘Excuse me, Doctor, I didn't ask yo@ for the
3 reason. What I asked you for; sir, this i$~what is reported 3
—4' in this article, is it not, sir, on Page 218%?
5 v”.A.v That's how it's reported, sir,
"5 ; Q. Yes. And, Doctor, over on Page‘225, if you would
7 tﬁrn there,.éir, beginning at the second paragtaph from'the
8 bottom, it points out, does it not, sir, that, FAlthough’some
§ toxicologisﬁs'tOOk careful notice of Schulz's 1957 paper)‘the
10 ‘ptoblem was that no consequénces were'drawn and no effective
11 - distribution of the message was organizéd." Isn't that
. 12 cot:ect, sir?
- 13 . A. I don't understand that sentence, sir.
' 14 Q. Doctdr, the sentence fefers to the Kemmig and
15 Schulz}papér of 1957 which you had khbwledge, correét,‘sit?
‘16v : - A, That's correct, sir. | |
17 Q. aAnd, bﬁctor, they described how they; among’other
18 things, how toxic the substﬁncé was, how it acted upon
19  |animals and how they were to successfully -- how they
20 shccessfuily isolated 2,3,7,8, did they not, sir? _It'é
21 | clearly poiﬁted out in 1957 by Schulz;_wésn'g it; sif?
22 | ‘A, It was pointed out, si:, yes.
o, 23 | Q. It was ciearly_pointed éut, the«high animal
%@\vj _ 24 | tdxicity and genefai prdperties of TCDD were.clearly pointed
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out by Schulz in 1957, wasn't it?

A. As clearly as they could at,that'ﬁime, sir,

Q. And, Doétor,’this article goes on to‘state, "As
will be apparént from>this review, the communicatibn bétween
the chemical companies with regard tovthe'tisks of‘TCDD
contémination has been much beﬁte;. The Boehriqger Company
(FRG) alréady in 1957 informed}iﬁs competitors about a Safet
piocedure for ﬁbe productioﬁ of TCP which‘was subsequently
adopted by many of them;“ isn't that correct, sir? |

A, If you are quoting'from this papet,}that's whét
this paper says, sir. | | | |

Q. Yes, thank ybu, Doctor, _Now; Doctok.'the
sdbsequent manufactﬁre, however, by MonSanﬁo continued to
have high levels of TCDD in their 2,4,5-T, did it not, sir?
R A. I do not know, sir.

Q. Could you give the Qitness Plaintiff's Exhibit
1488. Your Honor, I don't know whether you have -- that's
beéﬁ some time back. You have one, counsel?

MR. HEINEMAN: Which is it?

MR, CARR: 1488, If not, I think we have got one

|for you. They have been passed to the jury once before but

I'm sure the jury has not got that exhibit with them and I'd

likefto pass it again,

THE COURT: You may do so.
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(Exhibit passed to the jury.)
MR, CARR: Mr, Heineman, could you give us that one
back. I didn't make another one for you.

Q. Doctor, Plaintiff's Exhibit 1488 has been in

‘|evidence some time back, the top of the page there is a

sentence, admittedly it's from context from the entire

article, it's discussing changes that have been put into

|evidence which were judged to have no effect on rédhcing

worker exposure, but greatly helped in improving the
production rate of about 5 million pounds per year by the end

of 1965 with indications of approaching 7 million pbunds per

|year in the near future if necessary. Correctly read, sir?

Is that correctly read, Doctor?

A, Yes, sir.

Q. Doctor, the next sentence states that, "By 1965 the
cause of chloracne was traced to TCDD;" As a matte# of fact,
we know that you khew it in 1957, didn't you, sir?

A, That's correct, sir.

Q. And it had been published by Dr., Feltz in 1957 some

eight years before this document says it was known, correct,

sir? Is that correct, sir?
A. No, sir, not really.
Q. It wasn't eight years before this, before41965,

Doctor? It was known in 1957, That's eight years érior to

|
|
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1965, isn't it, sir? _ |

A, Right, but it says in 1965 the cause of dhioracne'

|was traced. It was known in 1965 and known before that,

Q. Doctor, it was known in 1957, the cause o&
chloracne was traced’touTCDD, wasn't iﬁ, sir?

A, Yes,‘sir.‘

Q; Yes. So this is iﬁcdrrect when théy‘say ﬁy 1965
the cauée-was traced to TCDD because a correct statemenﬁ

would be by 1957 the cause,ofvchloracne’was'traced ﬁp TCDD,

isn't that correct, sir? .

A. No, I'm not sure how this author‘is,usingithe word
1
"by", sir. :
Q. Doctor, the correct statement of fact is that by
: |

1957 the’cause of chloracne was traced to TCDD,‘isnft that
correct, sir?

A. That's correct, sir,
) . . |

Q. All right., And, Doctor, this article =~ ﬁhis page

of this article goes on to point out that the TCDD ﬁas
, L
discovered to be, "formed entirely during the TCB addition

and the hold period on the autoclave reaction,” corﬁect,

; - |

sir? Do you see that in the middle of that paragraph?

, , , v |
A, That's part of the sentence, sir, yes.

Q. It goes on to say, "and extending the hdld period

increased TCDD formation," doesnft it, sir?
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'modifioations, correct, sir? We just went thtongh the

A That's Qhat it'séys, sir.,
Qe Doctor, then at the bottom of the page thete is
ana1y31s for TCDD for the years 1958 through 1965, aren t

there. sir?

"A; Yes, sir., Zg
Q. And it shows the levels ranging from 5 pnrts per
million to as ‘high as 55 parts per million, isn t that
correct, sir?
| A, That's true, sir;

Q. And, Doctor, this'is‘notwithstanding that as

1

}np01nted out in these other atticles that the German
vmanufacturers had a method whereby the TCDD was, the o

' gchloracne oausing agent was elimlnated by the;; eng;neeting

articles, 1800 and 1801, Doctor, did we not, sir -- Doctor,
are you listening to me, sir? ‘
A, I am, sir. | - |

Q. Wonld you'ansne:‘the guestion, please, Siﬁ?

A, No, sir. | | i

Q. Why ﬁon‘t.youvanswer the guestion? E

'A. 'No.. No. I'm not referring to the -- I'mwan5wering
your qnéstion as no, sir. %

Q. Didn't we just --‘are you saylng we did not Just go

through the artlcle about Boehringer?
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A. .Yes; Qe did, sir.

Q. Reporting that their modification causedtthe
2,4,5-T to have the contaminanﬁ eliminated? bidn't’wg just
do that, sir?

A, My answer to that is no, sir, because thé language

is very different, sir.
Q. The langdage we read several times in 18@0 is that
they say it was succeeded through a chemical enginepring ‘

apﬁroaCh to avoid the formation of these dibenzo-di@xins and.

‘ dibenzo-furans,‘isn‘t that correct, sir?

A. That's what this says, sir,

-YQ. Yeah, and that's what I asked you, isn't #hat what

we juét went through in article 1800?

A. No, it doesn't eliminate 4-ldidh't say it
eliminates it, sir} :

Q. Doctor, doesn't it say to avoid theformaéion;
Doctor? | o

A. I think that is —- | |

. |
Q. Excuse me, Doesn't it say to avoid the formation?
. ‘ ,
. ' ' ~ w
A, That's what this reads, sir. :
|

Q. Doctor, if you avoid the formatioh, that means you

are not forming it, isn't it, sir?
A, Not necessarily, sir.

Q. Doctor, if you say that you have avoided a bill
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collector

sir, you eliminated any being got by the bill collector? You
avoided an accident, Doctor, that means you didn't have the

accident,

A,

Q.

miles an hour and great maneuvering I avoided this

haven't I
accident?
A,
Q.
Al

Q.

A,
Q.
A,

Q.

that means he didn't get you, isn't that right,

isn't that correct, sir?
No+» -
Doctor, if I say by my btilliént,driying at 120

said that I eliminated the occurrence of an

Not necessarily, sir.

accident,

Doctor, do you really sit there and mean to say =--

Yes.

That when I say I avoided something that I'm not

saying that I eliminated that accident?

Not necessarily.

What am I saying,vDoctor?.'

 You may have decreased the possibility,

No, Doctor, I said I avoided, Doctor, I said I

avoided the accident. I didn't say I had an accident, did

sir?

MR. HEINEMAN: Objection, interrupted the answer.

- THE COURT: Objection is overruled,

Q.

accident,

(by Mr. Carr) Doctor, when I say I avoided the

I'm telling you that I didn't have an accident,

1,
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aren't I, sir?

A. That!s correct, sir.

Q. ‘And‘whén‘they tell you they avoid thé formation of
dibenzoedioxins and furans, they are telling you they didn't
have dioxins and furans in the process, aren't they?» -

'A.“ Not necessarily, sir.

Q. Doctor;_if they are avoiding the formation’of it,
is it being formed?

A, It might be, sir.

Q0. Then they have to be lying or mistaken?

A. No, sir.

Q. All.right,‘Doctor.

A, It's the language they use, sir.

Q; If they say the formation of dioxins are being.
avoided, aren't they telling you they are not making dioxins?

A, No, sir;'not these people, sir,

Q. .Doctor, whether,theée people are have got nothing
to do with'the use of the language avoid?

A. Yes, it does, sir.

Q. If you tell me that you avoided an_acciaent, you
are}telling me that you didn't have‘én accident, aren't you?
A, Logiéally that would be so, but not for these

doctors; | |

Q.  If you tell me you avoided a bill collector, you
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are telling me that the bill collector didn't get you, isn’t

that right, sir?
B A. That might be so, sir.

Q. . If'I'say I avoidéd‘having~physiéal exhaustion of
mental cOl;apse-in this courtrodm} I'm telling you’tbat I
didn't have théicalvexhaustidn and mental collapse, although
I doubt thét rightvnow. | | |

A, I would»have;to'ansﬁer;»sit, I'm not sufe,.sir.

Q. I'm nb;‘éureveithet,vso-l can't use the wo:d avdid'
but I have,neafiy avoided it,udidnft I, Doctor? Now, if I
say very nearly avoidéd it, that means that I didn't avoid
it, that I had it, doesn't it, sir; ién‘t that iight. bdctor?’

‘A. Not necessarily so. | |

Q. If I say —- B

A, _Iﬁ this inskancé.'

Q. 1f I‘say I nearlylavoided it, aren't I teliihg ydu

that I did not avoid it and that I did have it in fact?

A, Not necessarily.
}Q; ‘What am I saying, qutot?_
A, I don't know what you are sayih§; sir, honestly, I
don't. -
Q. I'm asking you what I'm éaYing.
“A.  But I know what this means.

Q. . Doctor, I'm asking you what I'm saying, with the
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%i\ )‘ -1 uSébqf.the English language, if one says he avoided 5
'  2. . somethihg;‘thét means it does not happen, it did not happen,v

3 |doesn't it, sir?

4 | A, That's what -- ordinarily it would mean that, sir,
5 A Q. Yes, Doctor, and that is what this statement'WOuld
6 -- if you interpret it ordinarily would mean; wouldn't it,
7 |sir? | o
8 |. A. No, sir.
9 | Q. Doétor, interpret this in £he o:dinary fashion, if

10 |you will, sir?

11 _ A. Thesé afe‘-F
%”%;: 12 | o Doctbf, I'm asking yéu to do.something‘--’Your
| 13 Honor; wduld you direct the witness?
14 A, Ordinarily =- |
15 : THE COURT: Doctof,.please listen to the question
16 and;answer the gquestion that's been aéked offyou, plgasg;'

17» | ‘ MR. HEINEMAN: Excdse me;‘may cohnsei approach the
18 |bench? | |
19 . [(The folloWing.Side,Bar conversation was had outside the

20  |hearing of the jury.)

:_21 MR. HEINEMAN: The man got out twos ﬂwords. The ﬁaan ’4
,221 'goﬁ_out'two words‘béfore he objected and yoﬁ ihétructed him
‘23 . {to anSyer the question. o

24 - o T THE COURT: ‘Two or three, right.
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A, 1 ) MR. HEINEMAN: There is no way that you can tell

2 |that that was not responsive,

3  THE COURT: Sure, I could.

4 | MR. HEINEMAN: Or anything else.

5 ‘ THE COURT:_ Sure, I could.

6: , | MR, HEINEMAN: The man's answers are continually

7 being interrupted.
8 | THE COURT: When they are not responsive, they are,

9 and‘properly so, And unfortunately an awful lot of this

10 - |witness' answers are not responsivg, and a:e‘pioyerly
11 interrupted. And, a non-responsive answer deserves to be
ﬁ;?“\ 12 inte:rhpped, his. as well as others.
A 13 ‘ MR, HEINEMAN: For the record, Your Hono:; I think
14  |it will be clear in the recoid that his answer -= it was
15 impoésible to tell whéther his answer ﬁés'responsive or not

16 'becauSé he didn't get more than about two syllébles out

17 before he was interrupted by Mr. Carr. I object to the

18 interruption. I object to the Court's instruction of the
19 witness. |
. 20"j THE COURT: Objection és to both are overruled.,
21 (The following proceedings were had in open court,)
22 Qe (by Mr. Carr) Doctor, I'd like for 'you to use the 
23 ordinary moaning of the word avoid when you interpret this

24 sentence, sir,
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A 1 A, Are you instructing me to.use'the ordinary usé.of‘

2 |the --
3 ' Q. I'm asking -~ the Court has instructéd‘you,so-to
4 |do, sir. | |
5 , A. ‘Has the Court instructed me?
6 THE COURT: Yes, you have been 80 inét;ucted.
7 A, If one is.using the ordinary meahing of the Qo:d,.~

8 the abéolute meaning of the word, absolute as it might be

9 used by a chemist, it would mean not having it’preSent,véir.

10 ' Q. | Thénk‘ybu, Doctor. Now, Doctor, in interpretihg

11 |this sentence in the absolute sense, like a chemist would,
ijﬁﬂ; 12 °  they are teliing us that it wasn't present, aren't they, Sit?'
o 13 A, In you interpret it as a Chemiét would, it,w¢ﬁld

14 hot.be‘present. '

15 Q.  Thank you, Doctor; And that's what they have said

16 to the‘worfﬁ their pfocess‘causes, havén't’they, sir?

17 A. No, they haﬁé not, sir, since they are not

18 | chemists, sir., They are physicians who cbﬁld mean that there

19 was a decrease in the amount of TCDD or dibenzo-furans and

20 that's what I am trying to get at.

21 - Q. Doctor, I know that, Doctor, but that's not what -
22 A, »So.avoid might mean something else here.
23 Q. Doctor, that's not what it says. They didn't use
24. .the word decreased. Do you think that these doctors don't
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LN | know the meaning of the word decrease?
2 A, I think they do, sir.
3 Q. Yes, and if they meant to tell us that theu
4 formation of dibenzd—dioxins and dibenzo-furahs vere
5 decreased, they would have said this ptocess decreased the
6 |formation of dioxins and furahs, wouldn't they, sir?
7 | | A. No, sir, they might or they might not, not knowing
8  |what the 1evel was, and there is no indication in here that
9 the level was zero,~which is what you are saying. And these
10 men don't say that'tﬁe level was zerb, éll they siy is o all

11 they make is~a description of that the dibenzo-furans and the

12 chlorinated dioxins were avoided.

13 Q. Yes, they didn't find them in the process, did

14  |they, Doctor?

15 A. I don't know, sir.
16 Q. Doctor, when they Sayiit was.avoided, they don't
17 | méan decreased, do they, sir?
18 A, I don't know, sir.
19 Q. | Déctor, you donft know when oné uses the word avoid

20 that they don't mean decrease?

21 a, They cou;d veiy well‘mean that, sir.

22 Q. Doctor, if you meant to say an amount was

23 decreaéed, what word would you use, avoid or the word
N 24  |decrease?
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A, I would also ;-'1 might even use the word avoid.
Q. sir? |

A. I might even use the word avoid,

Q.  All right,

‘A. - Not accurately, but I would use it,.

QQ ] Docto:g,these sciéntists are cer;ainly-capab1e ofj |

accurately uaing"tbeAWOtds; aren't they, sir? Maybe you are

"not, but perhaps they are.

A, I don't know, sir. T e e

Q. Doctor, ydu do-knbw, you've told us that these are

;reputable'3cient15ts, capable‘scientists that are céttainly |

’cdmpetent tb-maké these observations and to write this report

whiéh‘is a'peerAréviewed‘article, and they meant to say
decrease, they would have uséd decrease?

A. No, sir.

Q, th no, Docio;?'
_'A. : No, they‘aré notvchemicai enéineers,'éit,}

Q. Doctér, when you say avdid.the uée of alcohol, do

you mean to say decrease it? Wheh somebody tells you to

Aavoid the,use of”TYienol because}it might be,laced with

cyanide,,do-You mean to say to that person decrease your use

: of’Tylenol; ot do you mean to say tofthat petéon don't uSe

~|capsule Tylenol?

A." In that instance, sir, it's abSolute.
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Q. - Yes, Doctor, and in this --

A.. -In that instance.

Q. Sir, these.doctors certainly are cépable of
determining whether or not they are usihg the word invan

absolute sense or in a sense meaning decrease, isn't that

vright; sir?

A. No, sir.

Q.‘ Have you ever seen the word avoid definéd as
meaning’decreased, Dr{ Suskind?]‘ | |

A, I haven't seen it defined accurately that way.

Q. Have you ever seén, Doctor, the word -—-

" A. I have seen it used that Qay.

Q. Have you evet»seen the word avoid defined as
decreased? |

| A.  Not dictionarywise, sir.

Q. Doctor, theyvalso go on tb say not only-did it
avoid the forﬁation of these dioxins, but that the workers
thereafter’didn‘t get any Symptbms of'intoxication of any |
sort, didn't they, sir?

A. ‘That's what they stated, sir.

Q. And, Doctor, we have the 1965 letter of Dr. Kelly .
in‘which he cynicélly says in 1965 are there any workers in
bur department that don't have chloracne, didn't he, sir?

A. We have been through that, sir, yes.
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- Q. Yes, andvDOctor, we also have this report that in

]1965 they had 'in the parts per million of TCDD in the

Monsanto process, don't we, sir?

A. We have been through those levels, yes, sir.,

Q. And;‘Doctot, we know that whatever the process
Monsanﬁo was using did not avoid the formatiohvofbdioxins,’
dbn't;we, sir? |

,A'  If we are going up to 1965 in those analyses and
they only record one, I don't know if this is an avetage of a

thousand or just one, but I see it as just one. They still

4have*TCDD in their 2,4,5-Ts R

Q. In the levels of parts per million, ddn't‘they,

sir?
| A. As it is reported hefe, sir, yés, sir,

Q. They didn't avoid it, did they, sir?

A, They didn't get i£ out, if-ﬁhat's what you are
saying, no.

Q. Doctor, they didn't avoid it?

A.  They didn't get it'out.

Q. My question is, they didn't avoid it?

A. Thaﬁ's.the same thing.,

é. | Would you answer my q@estion,_please,'sir?_

A.  Yes, sir.

Q. They did not avoid it, dld they, sir?
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A, They did not avoid it,

Q. Doctor, as a matter of fact, they didn't even

decrease it, did they, sir? The 1965 levels are all higher

than the levels of the preceding years, aren't they, sir?

_“WJMM,A.yavAccordinglto this report, sir. Now, whether this

.|is accurate, I don't know,

Q.. Doctor, it has been the records from the Monsanto
plant, it's been in evidence, it has been accepted by the

Court, it's not been contradictéd-by Monsanto, why would you

|not say, sir, that this document is accurate, sir?

A, Wel;r-Ivwouldwbe»curioué~tp~know how this wasvdohe
and I have -~ |
Qe Ddctor,‘did you ever bother to read how it was
done? |
A. First of all in 1958 —-
Q.  Excuse me, Doctor. Did you ever bother'to.read how
it was done? |
A.‘ I know héw it was done, Sit. 
Q. Then, Doctor, yod know it was done with a gas
liguid chromatograph, don't you, sir?
| A, Well, it could be done that way.
Q. If you read it ;‘,
A, Yes, sir;

Q. Doctor, if this document is correct, they didn't
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decrease the amount of TCDD, did they, ;ir?
| A, I can‘t tell you, sir, . |
Q. ’Doctqr, my question to you, if this documént isx

chtect, by 1965 they did not.decreaée the levels of TCDD
contamination, did they, sir? | | |

‘A.v“I can't tell yoh that, sir.

Q. Are you assuming this document is correct, sir?

A No, I'm not.

Q. Doctor, I'm asking you to assume that this document
is correct? | |
A. I am assuming it is corredt}ahd even if it is
correct, at this point in time,‘there was no way to determine

specifically 2,3,7,8~-TCDD accurately, so this is
non-specific.,

Q. Doctor ==

A, For TCDD.

Q. I didn't ask you --

A, Well, it's a terribly important issue.

- Q. Doctor,-I didn't ask you’about this point in time,

did 1, sir? | |

A, | You did not.

Q. Doctor,'for your info;matidﬁ,‘this is a 1984
analysis of'the_reserve'éamplés that were produced at that

time, sir.
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‘A, All right,

,Q. It was used for the Agent Orange case, sir.,  Now,
this shows that they did not decreaselthe level of the TCDD_ 
contaminétion by their process changes, isn't that correct,
sir?

A. It shows that they still had TCDD in it, yes} sir.

Q. 1Is thAt a yes to my question as I gave it té you,
si:?v

A, Yes, sir,

,,Q.Vl Thank you. And; Doctor, in addition to the

|Boehringer process, there was another process, the Dow and

Diamond Alkali process, which we have gone through before and
Ybu!vé had that exhibit I think in front of you; have you
not, 17572

A. 1Is this it, sir?

MR, CARR: I dpn't think this hés been paésed to
the jury recently, Your Honor, I'd like to‘pass this thibit
to'the jury.

THE COURT: Fine.

MR, HEINEMAN: Whét's the number?

MR. CARR: 1757. |
(Exhibit passed tg the jury)

MR. CARR: What, I have you too many?

JUROR: We already have it.
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MR. CARR: The jury has it already, Yout HQnof;jI~
made unneceésary copies.,
| THE COURT: Oh, okay., =

Q. (by Mr., Carr) Doctor, jhst quickly on this p§int,
it shows at this point in time that the Dow and Diamond |
Aikali hadvé method of solving the problem of.chlotacne:
causing material, even though they couldn't put a name on it
at that»tiﬁe,_isn't that.correct, sir? | | |

A. According to this Mr, Soden's memorandum, éir.‘

Q.. Now} Doctot, with regard to passing to another  
subject-atgthis time,vyou recallbthe colloquy that you had
with Mr. Heineman or the questions thai he asked you about
Dr; Carnow's testimony relative to the health effects of
these Qorke;s at Nitro?

A, I can't reéall specifically what these ques:ions
were, that was about almost two}months ago, sir.‘

Q. Let ﬁe help you, sir, and_this counsei is on
February theu13th of 86 when you were asking Dr. Suskind

questions he told you that --

MR. HEINEMAN: Excuse me, Mr. Carr, do you have a
page number?
Q. Page 70. He told you that Dr. Carnow had testified

in this case relating to your mortality, the Zack-Suskind
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testified that the fault to be found with this study that you
just had been discussing was that it makes it appear that
exposure to dioxin improves health and mortality, and you
were asked do you agree with that statement, and you said a£
that time -~ Doctor, are YOu listening to me?

A, Yes, I am, sir. I'm just =--

Q. Would you need a moment to get something?

A, Trying to get the mortality study out of my bag;
Sir;

Q. You won't need it, Doctor.

A. Okay. | _

Q. He asked you whether or not the study makeélit
appear that exposure to dioxin includes health and mottality
and asks*you‘do you agree with that statement, Now do you
recall him asking you that question about Dr, Carnow?'

A, I believe I do.

Q. And your response to that Was that I wasn't awvare
that he said that but I think it's a palpably ridiculous
statement. Do you recall making that statement?

A, I probably said that, sir.

Q. Doctor, I Kknow ydu said it., I'm not asking you --
I'm asking whether or'not you recall saying it, sir? ”

A. I now recall that I said that, sir.

Q. All right, and Doctor, you said that, sir, because
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there were according to your study you got 32 deaths against

van.expéctation of 46 deaths, do you recall that, sir?

A,

Q.

A,

Q.

A,

Q.

A,

Q.
statement
health of
a healthy

A,
sir, yes.

Q.

be a palpably ridiculous statement, isn't that right, sir?

A,

Q.

that Dr. Carnow was taking that article -- that statement if
you take it at face value that you would lead to that

conclusion?

A.

Q.

That's true, sir.

I'm sorry?

Yes, that's true, sir.

Doctor, do you still want to get the study?

Yes, I do.

All right, go ahead, I'll wait for a moment,

i have it, sir.

Doctor, you said that was a palpably ridiculous
becaﬁse it would appear that the true‘--‘that the
workers would be getting better and this is really
worker effect, do you recall that, sir?

We‘assumed that this is a healthy worker effect,
And that's the reason you said his statement would

I believe so,

And, Doctor, did Mr. Heineman teli you’at that time

If you take what at face value, sir?

This statement that he attributed to Dr., Carnow, he
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told»you that the study would make it appear that exposure to
dioxin improves health and mortality, that's what Mr. |
Heineman told,you Dr. Carnow said.

A. Okay.

Q. Now, bﬁt'-- he didn't tell you, did he; sir -; did
you réad what Mr. Heineman pointed out, Dr, Carnow's
testimony?‘

A; I haven't seen Dr. Carnow's testimony, sir.

/ Q. ‘Let mé ask it a different way, Doctor. If you took
the statement that 46 deaths were expected in the Nitro

cohort, the accident,'and you only got 32, if you took that

statement at face value, sir, it would appear that exposure

|to whatever was in that accident would increase longevity or

increase heaith,'would>it not, sir?

A. No, sir;vabsblutély not.,

Q. At face'value, sir?

A, Evenvat face value. All we are doing here is ~-

Q.  Excuse me, Doctor, I know what youlare dbing there;
but my question to you, sir, if you expect 46 deaths, and
these men that were exposed to dioxin, you only got 32 deaths
outvéf that group, at face value, without lookingbbehind that
ététemenﬁ, without looking,tb the reasons why that ocCﬁr;éd.»i
withbut looking ét the healthy worker effect, or without

1qoking at anything else, at face value, it would appear,

2
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wouidiit not, sir?
- A, It WOqld.not, sir, not even.atTfaoe valuet
| Q. Doctor - | |
A, l Whatbyouvmean by face vaiqe is the following =--
Q. ‘fboctor,'my question -- | |

v:A. That TCDD is the cause of all of these, and we are.

) not- saying that. 'That,s not the pqrpose,of an epidemiologic}"v
E study, sir, and perhaps you ‘should be informed as touwhat a .

true and honest epidemiologic studyiis‘all abbut,'and,what

I'm saying here is that you can't take lt at face value and I}'_

don't. even know what you mean by face value. What;do you -

Umean by_faoe value?

iQ. fAre you throughj Doctor? .
‘A, I am.

'Q.; Doctor, my question to you, if you don't know what

|is. meant by face value,. how can you say, 51r, that taking
.this at face value it doesn t mean that dioxin is a good

thing?

A, Absolutely. :Absolutely.n'You cannot say‘that-juEt

;because there is a decrease in the number of deaths, which

happens to be the only 31gn1f1cant figure in this whole tablev

_for‘all causes of death, there is an SMR of .69 or 69 if you A
wish 'if you have a hundred as the normal for the Monson

,,tables,*this doesn,t 1ndioate that the reason for it is TCDD
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by no stretch of the imagination;-

Q.

Doctor, I suggest-to you that you are completely

misinterpreting the meaning of my question to you, sir.

_Doctbr, would you . say that ihcreased life expand --

expectations are better or better health or less mortality

A

Q.

A,

'A.'.

Q.

-wouldibeva longéterm‘éffeét of dioxin exposure to a heavily

exposed population?

No, sir, no.

You wouldh't'say that, would you?

. Long~-term health --

Health effect?
No.

Simply because you expected 46 deaths and got 32,

would you, sir?

A,

Q.

You_are‘asking me whether I have -- I could reiate

‘(that to dioxin?
| No, what I'm asking you is you would not list .

|longevity or\increaéed life éxpectancy or reduced rates of

mdrtality:as a long-term health effect from exposure to !

dioxin, would you?

A,

Q.

A,

Q.

of course'I wouldn't,

Of course you would not,'wOuld you?
I would not.,

And you wouldn't even try to do it under any
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circumstances, would you, sir?

A, Cerﬁainly I wouldn't do it."

Q. And, Doctor, it would bé -~ it would be nthensical
ﬁor you to do that, if I asked you tovdo it, you wbuldn't do
it, would you,;sir? : |

A. Well, I wouldn't consider as a scientist that it
was appropriate to do iﬁ, sir.

Q. All‘tight. And, the:e is no question buﬁ what ydu
or'Di. Carnowrgna anybody else that looked ét that study,'
could éossibly gay'that a 1ong-tetm health effect of being
exposéd to dioxin is a decreased mortality raté or an
increased,iife expectancy, ish't that co:rect, sir?

A. I would not do it, sir.

’Q. 3 Ané no other reputab;e scientist -~

A. No other reputable scientiét; right, sir.,

Q. vIsn't ﬁhat correct? o

A, : Yes;.,

Q. You wouldn't do it in court or out of court and no

: other reputable scientist would do it in court or out of

lcourt?

A, I believe that's true,
Q. Isn't that correct, sir?
A. Yes.

Q. Well, Doctor, if you, however, took the fact 46
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expected to die, and looked at the fact that 32 died, at face

|value -- you know what face value means? You Know how I'm

using the words face value?
A, I'ﬁ not}altogether sure. It may be different from

mine,"sir. Why'don't you tell‘me? |

: Q; Téké that bare fact alone, don't lbok beneath it,v>
don't look for any feasons why’32,die,oht of 46, the‘healthy
worker efféct,\nothing-else; elimihate anything'elsé, just
take that statistic at face value, sir, Now that's what I'
mean by face valhe}' Are we’toéether on that? Do you
understand what I heaﬁ and what is meant by the words face
value,:Dr. Suskind?

A. I believe I do, and there is nothing about looking

underneath --

Q. :Doctor —er
A, | You know thisjwhole business of =-
MR, CARR: ' Your Honor, would you direct --
THE COURT: Doctor =-- |
A.' ‘Yes. Okay. -
| THE COURT:  Y§u answer the questiqn,.'éleéée ddn't
go beyond it.'bPlease‘wait for the next guestion to be éékéd
’of you.' o | | |
Q. (by Mr.‘Carri So by what'is meant face vaiﬂe.is

you look at the suiface of it and do not try to explain away
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any undetlying reasons, isn't that correct, sir?

A, No, sir, - |

Q. What do you mean‘-~ what would yéu mean by‘face
value if you used the term? |

A, The face value would be to accept the fact, simply

accept the fact at‘face value that in this population of 121

petsons,'121 persons who happen to be at one time or another

expdséd'to TCDD -~ happen to be, What the reasons for that

' difference in observed versus expected, and I would simply

|say that here we have a group of 121 people, males, and when

you look at the tables, the mortality tables fof all causes
of death, taking into consideration the ages of these people
when they died, what they died from, all_causés of death,
that this gr&up showed a smaller number of observed as
compared with expected, and that's the face value of it. it
has nothing to do with what else happened té them. That's
face value to me.

Q. Doctor, now I've asked you to define face value for

me, sir,

A, Take it just as it is.

Q. Yes,

A, 121 people -~

Q. Withbut looking fbr any othér reasons behind it.

Face value you take it as that fact and you don't try to
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explain why it got that way?

A, We are not trying to explain, right.

Q. Doctor =-- |

A.  What you}are doing, sir, is‘to say that TCDDVis the
reason, and I say that's not face vaiue.

Q. }Doctoi -

A. You are ;odking for causes, not me.

Q. You have no idea wha£ I'm trying to say. All Ifm
trying -- |

A, You've already said’that.

Q. Ail»I'm ~- what -- £hat TCDD causes =- |

A., You have already said that if you take it at,face>
vaiue, it's the TCDD which must be responsible for it, which
is palpable‘ﬁ6nsense,

Q0. Doctor, if yoﬁ take it at face value -~ what doéé
face value mean? |

A, Take it just as it is without considering any other

|factor.

Q. Yes. BAll right. Now, Doctor, taking that fact
just as it is, that you expectgd 46 deaths and’gpt 32 ==

A, Right.

kQ. What would that mean to you as far as the effects
of dioxin exposure? |

' A. . Wouldn't mean a damn thing, sir.

\
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0. Doctor, wouldn't it mean to you that somehow or

lanother there are fewer deaths than expected from exposure to

TCDD?
A, Féce value, sir, is to take it as it is. That it
might'be‘-- you a:e.sayiné that it might be due to TCDD.
Q. Doctor, I am -- |
A, And if you do that, then you have to consider --
Q. Doctoér, I'm not --
‘A, - héalthy worker effect.

Q. Doctor, I'm not saying anything., I'm trying to 1ay

a basis, Dr. Suskind, to ask you a question.

A, Well, please do, Sir.

Q; You keep going into what I'm -~ I'm trying to ask
you, sir, if you take something at face value the meéning-is
that it has to be something good, diogin, just that simple;'
fact? .

A, No, sir.

'Q. Does itvmean’there is something bad about dioxin?

A. No, it —-

Q. What does it mean?

A, v'Doesn't‘mean good or bad. Pace value would mean
you accept £hesé statistics as they are, and you don't look
for reasons. o

Q. You don't look for reasons?
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A. No, yqu ére loéking for reasons, and I say you
can't look for reasons.

Q. What Value do statistics have to do?

A, If it's face vaiue there is no reason.

Q. Let me ask the question,“would you please?

a, Yes, sir, please ask it.

Q. If you take the wvalues at face value -- you take

the facts at face value,'Doctor, you assign a meaning to them

without going to the underlying causes, do you not? Isn't
that what face value means?

A. ‘;Youidon't take -- you don't establish a meaning,
you just take it at face value. Face}value simply'means I.
acceptvthe fact and you accept the fact.

Qe .And.you apply --

A, Let mé finish.

Q. No, Doctor. You appiy that fact to what, sir?

A, Nothing., That's face value., You attach it to
nothing. |

Q. You give no value,to‘it at all then?

A. No, you givé it a vaiue. You say in ﬁhis
particular --

Q. What value do you give it, sir?

A.k ‘In this particular group there were 46 who were

expected to die on the basis of the Monson tables, Which are
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terribly important as compared to the 32 who died, and that's
it. That's face value. You don't look for explanations.,

Now you are looking for explanations for a face value
judgment, and that is an error.

Q. poctor, I'm -~ all I'm trying to do is ask you a
question, If you would confine yourself, please, to
answering my queStion, I might be able to move on.

A, Okay.

Q. Doctor, Dr. Carnow testified in this case that if

| you took the facts at face value, that there were only 32

deathé and 46~expected, that it would appear =-- the
conclusion would be that dioxin is beneficial?

A, That is an error, sir.

Q. Iﬁlfou take something at face value, sir?

A, Face value, you don't connect it to anything.

Q. Is that right, Doctor?

A, Yes, sir.

Q. Doctor, if I were to tell you that lo and behold I
ate this 9111 and I could run for hours every day by just
taking this pill, and didn't tell you anything else; and you
didn't ask any more questions, it would appear that that pill
was causing me to be able to run hours every day, wouldn't
it, sir?

A. That's a different_situation, sir,
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Q. I know it's a different situation.

A, It's not analogous, sir.

Q. Décﬁor, if you took my statement at face value, it
would appear as if that pill had a beneficial éffect upon me,
wouldn't it, sir?

a, It would appear so, but it's a different situation.

Q. Yes, Doc#or. My question --

A, These are causes of death} site

Q. If you took thatvétatement at faée value, it would
appear as if the pill‘had a beneficial effect, would it not?

A. It would ap?ear, sir. |

Q. 'Thank you. Doctor, if you took the statement that
we thought 46 people weréfgoing to die in this group, but
théy tbok thé pill of dioxin, they got dioiin absorbed into.
their bddy and only 32 died, at face value that would appear
that dioxin;miraculously had some kind of beneficial effeét,
just like that pill oh me, wpuldn'tvit, sir? |

A, Nonsense, _

Q. All‘right. Doctor, you don't think thé two
statements aﬁe equivalent, is that right, sir?

A, Né,‘they are not, completely --

| Q. Do you think it's also nonsense to add then that
taking dioxin Qould'have a beneficialvlbng-ﬁermvhéalth effect

like adding life expectancy?: o
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sir?

Counsel. 'The statement by -~ the Court said put your

it, and Mr. Caldwell said, "I just asked the doctor, I

|statement from the Zack-Suskind study about the overall death

)]

A. I think it would be ridiculous, ;;eﬁ“

—

Q. = It would, wouldn't it, Doctor? You happen'to‘\: o
done that in Nitro in the Nitro case in Charleston, West'R

Virginia, on March 12th, 1985, Would you =-- Doctor, thel - \

vquestions were asked you at that time talking about the -

Zack~Gaffey, the gack-Suskind studies. Do you recall thac, . —7

A, jNo, I do not, sir.

Q. You do recall testifying, don't you, sir?

‘A, "Oh, yes,”I do.

Q. "You do recall testifying about the 32 deaths and
expectéd‘46, don't you, sir? |

A, I assume that I did testify about that.,

Q. ‘Doétor, I'll ask you whether or not you recall‘this

question beihg asked you by Mr. Caldwell at Page‘28381,
question again and let's see if there is any objection about
believe, if he wanted to include arteriosclerotic heart
disease as a long-term effect from exposure to dioxin." Your
answer at that time was, "No, I do not, but I would include

something that I thought you said, and should I include the

rate, the overall death rate which is statistically
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significant; when you compare those pebple who are heavily

exposed to dioxin as‘compa:éd to the general population, and

you are asking me about heavy exposure, and I'm responding,

and in the Zack-Suskind study the only real statistiéally

- |significant information was the difference in the deaths

|between that which we fouﬁd and that'which we could have ==

we could have -~ we would have expected., We found 32 deaths

‘and we should have expected 46, Theté was a 14 -~ thete was-

a difference of 14 in that. That was statistica11y 

|significant at below 0.05 level. I would love to add that to

that long-term effect andvyou have asked me to do it. I

Awill,® Perigd‘ End of quote, Wasn't that your answer at L

that time? |

A. Théﬁlprobably was, sir. ‘

Q.  And'you would love to add the long-term héalth 
effectxon,thaﬁ-statistic, didn't fouﬁ |

A, -‘No,.sir,'nq. ‘ |

Q. ’ Ish‘ﬁ that what_you said was there?

A; No. | | B

Q. bidn't I just réad to you exactly what You said,

'|Dr. Suskind?

A, That is what I said, but the interpretation is

|something else, sir. The interpretation, sir, is that --

Q. I'm not asking you now -to réintetpret'what.-e
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A. ‘ I'm not feinterpreting.

Qs -- What you interpreted in.thé ﬁitro'éasé..bi

Ag ‘I'm not reinterpreting.

Q. You said we found 32 deaths, should haﬁe expected
46,vI would ioVevﬁo add that to thét.long-term effect and you
havevasked‘me‘to do it and I will., That was your answer
theni wash't'it, sir? | |

A. _That was my answer, sir.:

Q. That;wés a ridiculous*statément, wasn't it, sir?l

aA.  No. |

Q0. Didn't you just describe it earlier, Doctor, when I

Iasked'you if that was a 1ong-term health effect,and'you'saidn

|that would be ridiculous, absurd to do that?

A, No, I said if you took it at face value,

R Q. We we:en’t talking about'face value then,'Doctor,\

, Didn!t you just say that when I asked you the quéstions,

Doctor?
‘A, I did,

Q. ers, ”And you. did SOmething in Nitro that you call

. he:ejabsurd andv:idiculous; did you not, Doctor?

A NO.
'Q. Didn't you testify thiS‘wéy under oath in 19 -
A. YeS, B'il.'o | |

,'Q.V Yes. And, Doctor, are you aware of the fact that‘
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here Dr. Carnow testified not just the way Mr. Heineman
suggested to you -- this is on the pages you cited, Mr,
Heineman on the 18th of June, '84, "Now, Professor, while

the death rate in exhibit 278%" -- excuse me, start a little

jearlier, Middle of the Page. "Doctor Zack and Suskind

oBserved 32 deaths out of 121 males."‘Did you not answver,
"That's correct?" "They also put in there the numbervbf
deaths as expected, that is 46.41, is that cotrect?
Answer: That's correct, Question: Now, Professor, while

the death rate in'Exhibit 278 is somewhat gteater than the

death rate in 277, that's the Dow Chemical workers?

Answer : ‘Yes. Question: The death rate is nevertheieSS'very‘
greatly below the expected death rate, is it not, some 75
percent of tﬁe expected death rate? Answer: That is
correct. Question: Now, Professor, is there any explanation
offeréd by Zack and Suskind on behalf of Monsanto or by |
Doctoré atl—~ in behalf of Dow Chemical as to why dioxin
would have the beneficial effect of cutting the death rate
down}by 50 éercent'in Ehe case of the Dow workers and by only
to 75 percent of the expected in the Monsanto workers?" 'And‘
his answer was,’"Answefé No, I don't think if you took this
at.féce-va;ue you would have to éome to the conclusion that
diékin is beneficiél, and that if you have dioxin ébsoxbéd

into your body you will be healthy and live longer.
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conclusions that are drawn by looking at these two tables and

Question: And that is indicated by the only 11 deaths in Dow
where 20 were expected? Answer: That is correct.
Questioh: And only 32 deaths in Monsanto where 46 were
expected? Answer: That is correct, and of course tﬁis is
contrary to everything that is known about human exposure and
animal data."

| Now, Doctor, that was what Dr.vCarnow in fact

testified, sir, and also over on Page 41, "Professor, if the

by the articles, would it be desireable then that we should
all be exposed to dioxin at face value? Answer: That is
apparently what this study} the conclusions of these‘studies
would lead one to believe," |
NQQ; Doctor, that is his answer at that time, sir.

And, your response to that, sir, is that it should be added -
to the long~term health effecﬁ, is it not, sir?

A, It is not, sir.

Q0. It was your answer in Charleston, West Virginia,
wasn't it, sir?‘

A, No, that is a misinterpretation of my statement,

Q. Doctor, I read you'what you said. |

A. Yes, sir. And I read it, too,

Q. That was your answer in Charleston, West Virginia,

wasn't it, sir?
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| A.r fou heve read my ansWer,tbut that ie not~?hat'it‘f
says, sir. | |
Q,v 'Doctor,}iéo't that exactly what it'saYS, Sir?v
»-‘A;} All it says, srr,viS'thate—?

Q. Isn't what I read to you exactly what it says

-Athere,,sir?

"A._ btay.'_l héax it.
Q. »‘ Sir?
A. I said I hear.it{
Q. My questioh to you, sir, isn't thattekactly what
you ‘said there, sir? v
A, 1If you'll let me see it I w1ll conflrm that.

Q,_ Doctor, you just conflrmed it earller that you dld‘

say it thete, that is what you sald there?

A@ You read it to me and I said I dld. :
Q;' Thank you, Doctor.
VQ. Now, Doctor, you were\alSO esked by Mr. Heineman'

about some things that Dr. Sllbergeld testified here to, do

‘you recall that, slr?

A:o NO, I do noto _
Q. _ Wlth relation to doses requlred to cause chloracne?
A, ,Yes, sir.

"Q. J This 1s on page - starts at Page 84, Counsel, but

~ |the questions that you asked Dr. Susklnd on February the
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10th, 1986, appears on Page 87. He advised you that she

|testified on April 12th in Page 125 that high dose is

required to produce chloracne, and chloracne is hot a
réliable indicator of exposure, do you agree with that
sta;ement,'and'your answer was —-- what was your answer, sir?

A, I believe I said no,'sir. I don't know.

Q. You don't know?

A. What did I say?

Q. Well, Docfor -

A, Why don't you lét me see it so I can confirm it,
sir,/dOn'tvkeeﬁ me guessing,

THE COURT: Doctor, piease just answer the

questions”that,are‘askéd of ybg by counsel,

Q. >(b§ Mf. Cér;) DoCtor,'Mr; Heinemén asked you this
question, sir. "Dr. Eilen‘Silbergeld bas testified in this .
courttoomi"énd,you said you are aware that she héd, then_hé

says, "and she testified, sir -- I'd like you to assume if

YOd‘wduld that she testified that high-dosé is required to“"

| produce chloracne and chloracne is not a reliable indicator -

of exposure.”™ Do you agree with that statement? Do you

: agreelwith that?

A, I do not agree with that stgtement.':

Q. All right, and Doctor, you said at the time, that

_>"Absoldtelybnqt," didn't you,»sit?',’
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A. I probably did.

Q. And you said you disagreed with her_completely and
there is no scientific basis for what she says, did you not,
sir?/ |

A, That's correct, sir.

Q. All right. ©Now, Doctor, what Dr,., Silbergeld
actually said is not as counsel has suggested to you, sir,
but what She actually said on that page that you cited, sir}
what she actually said is in addition ~-- "In addition, we
haven't talked about chloracne which is a very characteristic
reaction of dérmal cells to exposure to 2,3,7,8-TCDD. And
indeed was one of the earlier effects described under
conditions of veryvhigh~dose exposure in the océupational
setting priméfily.“ Now, thus far, do you agree with that
statement, Doctor, whét she actually said?

A, Well, she is accurate about when it was first seen

|with TCDD.

Q. Is she accurate about =-

- A, That is in runaway reactions, which we éssume are
higher doses than those exposed to the ordinary ptOCess of
making 2,4,5-T.

Q. -That's where I take it you agree Qifh what she said
thus far?

A, If that's what she said, sir.
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Q. And, Doctor, then‘she'went on to say the human

- levidence certainly suggests that it took a rather high acute

- |dose of 2,3,7,8 to produce, do you agree with that stateﬁent? :

A, No, I doh't.

Q. You déﬁ't égtee_with:that‘staﬁemént?

A. No, I‘&on't.

Q. I take it‘you'disagreeﬁhen.where it says it takes ,.‘
a tather,high acuﬁe dose'to'produce chloracne?

( A;_V.No,‘those two situations which you have quotéd are

|different situétiOns, one is a;high‘dOSe,admittedly.

Q." Doctor, I understand that,’sir.'lﬁm asking you, you

jdon't ag:ée with thé statement that it takes a rather high

acute dose tdvptoduce chloracne?

A.‘ 'Abééluteiy;not.

Q. . Do you agree that it's not alieliable ihdidator of
exposure? | | |

A. I believe it is a reliable indicator of absorption,

|not exposure, absorption.

Q. All right, Doctor, so it's not a reliable indicator = |

of exposure, sir?

A, Well, you can't -~ there is no indicator of

,éxposute, there is only an indicator of absorption via an

exposure,

Q. Doctor, I won't.quarrel.with'that. Then what she
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said is trué? Chloracne is}nbtya reliable indicator of
exposure, is it, sir?

A, Indiregtly it is, yes, sir.

Q. Doctor, you just got through saying that it's an

indicator of absorption not an indicator at all of exposure,

»didn't you?

A, Wéll, abgorption follows exposure,

.Q. Excuse me,kdidn't you just say that, sir?

A. I said that -- if you will let me finish, Mr. Carr.

Q. Doctor, the question was didn't you just say a
moﬁent ago that‘chloracne is>not an indicator of exposure,

it's an indicator of absorption? Didn't you just say that,

sir?

A, I§'$ a direct indicator of absorption, sir.
Q. - My question is, didn't you just‘say that, sir?
A, I did with an expianétion.
Q.. Yes, Ddctor, you did., Now, it's certainly not an
indicator of low exposure, it it, sir?
A, I don't know, sir.
Q.‘ You don't know whether chloracne is an indicator of
low exposure? |
‘fA; I do hot»know, sir.,
Q;"’Do you know whether or not it's an indicaﬁorvof

chronic exposure?
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A, I do not know.

Q. Doctoi, if you don't know that then,.yeu.can'trvery
well say that what Dr. Silbergeld say said is riéiculoqs?

A. I can indeed because what she is doing is‘sayihg
that it is so, and there is no --

Q. No, what she is saying, Doctor, is that ie‘s not a
reliable indicator of low exposure or chronic exposure. You
agree With that, don't you, sir?

A. It is not an indicator of low exposure?

Q.} Yes. Yes. |

A, it could be, I don't knew what the low -- I don't
know what the.dose-response level is in humans,‘nobody'knows,
sir. Dr. Silbergeldﬁhas ectually eaid that., One doesn't
know what the'dose-response level is.

Q.‘ ¥ou had said that as well, so how can you say, sir,
that if—no one‘knbws what’it takesvto cause chloracne, how
can ydu differentiate high dOEe, low dose or in between dose,
if’ybu do not know?

A, | We don't khow from experimental work but we do no
from clinical information, that is our best --

Q. Either you know it -- I thought you said you didn't
know it?

A.' Froﬁ clinicel information, but we don't‘have dose

levels, sir.
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Q. Doctor,‘isn't -
A, So we don't know ~- we don't know how low a dose 15
which will induce anything. We don't --

Q. Doctor, isn't it a fact --

A. -~ in humans. Sorry.

- Q. Sir?

A, . In humans.

Q. Isn't‘it‘a fact in the people that you know the
most about, the exposed peqple at Monéanto, sir, isnft it a
fact that ybu have not beén able to identify or to guantitate
the actual levels of exposure?

a, They weren't évailablg, sir.

Q.‘ Isn't thét a fact, sir? |

A, Thé# is a fact.

Q. You don;t know how much of,how littie of dioxin
these people were exposed to, isn't that what you are saying?

A, We know what the biological effecfé were.

Qo Doctor, hy quéstion is you do not knowvhow’much
dioxin any one of these iﬁdividuaIS‘was expdééd to, do you,
8ir?

A, That's correct, sir.

Q. | Now, Doctor, one of the individuals might be'

exposed thereupon with a large dose of dioxin and another

individual could be egpcséd to a low dose of dioxin, if yoh_
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do not know, if you cannot quantitate, if you don't know the

amount ,

A,
Q.

whether

to cause chloracne, if you don't know the amount of dose

involved with the subject that you know about, isn't that

correct,
A,
Q.
A,

Q.

takes a

takés a

lexposed

chloracne at all, isn't that correct, sir?

A.

Q.

Nitro, West Virginia, that were exposed in the heavily

exposed

don't you, sir?

A.
Q.

A,

isn't that correct, sir?
That might be so, sir.
Well then, Doctor, you have no way of indicating

it takes a high dose to cause chloracne or a low dose

sir?
Measurable doses we don't know, sir.
- Isn't that correct, sir, as I stated it, sir?
That}isfcorrect.
80, Doctor, it migbt be that with one individual it'
loﬁ level of dioxin, and with anoiher individual it

high ievel of dioxin, and with another individual

to the same amount, a high'amount, he won't get

I don't know, sir, I don't have the answer to that.

You know a number of people that were working at
group‘and never did get chloracne, you know that,
- I don't, sir.

~You don't know that?

) NO. .NO.
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Q.
A,

Q.

A,

Q.

study?

A.

Q.

Did you read the Moses-Selikoff study, sir?

They had no idea =--

Excuse me?

I did, ves, sir.

My question is didn't you read the Moses-Selikoff

I did.

There was a large group‘of heavily exposed workers

who never did get chloracne, isn't that ¢orrect, sir,

A,

laccording to that study?

There wasn't a large group of workers heavily

expoSed who didn't get chloracne, sir.

Q.
to --
A.
Q.
A.

Q.

Doctor, did you listen to my question? According'

I did. That's what you asked me.
According to that study, Doctor?
According to that study.

There was a large group of people that were heavily'

exposed that did not get chloracne, isn't that -

A,

No, sir, I don't recall that and they had no way of

judging what the dose was.

Q.
A.

Q

7

Doctor, you've gone beyond my question again.

Go ahead, sir.

Don't you recali the table, sir --~wé will get it
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|to show it to you if you don't recall it. Don't you recall.

the table, sir, in the Moses-Selikoff -- it's been passed to

the jury, where I think it was only 48 percent of the héavily.

|exposed group got chloracne?"Can't recall the exact

|figures.,

A. You haven't produced it for me, sir, so I can't,
Q. Excuse me, my --

A. You haven't asked me any questions about Moses and

- labout that table.

Q; .Doctor, do I have to ask you questions for you to
have your memory of the Moses-Selikoff study, sir?

' A. I believe I would like to have the Moses~Selikoff

.study exhibit in order for me to answer your questxons, sir.

Q. Doctor, I first want to ask you about your
recoliection. Do you not recall that in that study, sit.
there were a large groups of workers who weze‘reported to be
heaVily exposed that did not get «-

A. ‘oIt is not my‘recolleCtion that that is true, sir.

oQ. Would you say that it is untrue?

A. I said it's not my recollection that that is true,

land please don't twist my words, sir.

Q. -Ijknow you said that,'Doctor, now I'm asking'you

|would you say that that is untrue, sir?

A, I don't know. Let me see it and I can tell you, .
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Q; Doctor, do you’underStand'hy questiéﬁ? I want_tOA
know}--
\ﬁA.‘ I am trying to understandvyour question and you
don't allow mé;to}db it, sir.

" THE COURT: Dbctor,‘please don't”interruét counsel
when‘hé’s ésking“ydu a question. You justfdid. Mf;.carr,,
ask --.please ask it again.,. |

Q. }fby Mﬁ, Carr) Doctor, I'm asking you whether or
not YOusbeiiev§ it to be a fact»that iatge gt6ups of workers
who were‘heavily exposed to.dioxintaccording to the
gcses~sélikoff tables and studies and did not get chloracne?

'A;, I don;t recall thatbﬁhat iS»éo, gif.

Qe :Doctor, I'm not éskiﬁg you now about your

recollection, I'm ésking ydu - | |
| A, If yqu'll éiiow'me'to get it} I will'get it, I
héve withvit with me.»b | |

Q. I'm asking}you about your belief, sir.

K. What did you say, I should believe you?

Q. No, Doctor, I'm asking you about your belief, sir,

as to what the Moées-Selikoff study shbwed,
AQlu It is my recollection~thét_that is nét’so} sir.
Q. Ail right, you want to get the'study, Doétor?
' A.v I don't know if I even have it. I would prefer if

you ptbduce'the exhibit since'you are questioning me about
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it.
| Q. Well, DoCtor, we can produce the exhibit bﬁt thatfs
nbt the questionvright now, sir.
A, It is indeed, sir.
Q. Doctor ~--
vTHEFCOURT:v Doctor, please listen to théuquestions_

and answer the questions that are asked of you, not something

|else. Just listen to the questions and answer it.

VQ. Doctor, we will give you the Moses-Selikoffsthy; 
I don't have it immediately at my hand right now, i think_
it's 925, I believe, Do you have it, Jerry? Monsanto's 925,
our 1524, I think., | -
MR. SEIGFREID: 08? |
MR;iCARRs 908 or 909, one of the two. 908 wodld

do it. Monsanto's 908. Would you give that to the_witness,

|please?

Q. (by Mr., Carr) It would be figure number 2, Doctor,

| invMonsanto's 908, You see the table, Doctor? "

A, I do, sir.

Q. And do you see the column under heavily exposéd'_

iworkers?

A, I see a set of bars.,
Qo And, Doctor ==~

A, And what they regarded as heavily exposed,

109




~.
\
1

\//

10

11

12

13
14
15
16

17

18"

19
20

21

22
23

24

Q. That's what I'm asking you about, what they

reported, Moses-Selikoff study, what percentage of people who
were in the heavily exposed group did not get chloracne,
Doctor? According to that table?

A. According to this table, which doesn't have numbers '

|of people, sir, numbers of people =--

MR, CARR; Your Honor, would you direct the witness
to answer my question?

A, It says 24 percent,

THE COURT: Doctdr -

A. I'm sorry. 24 percent,

Q. So, Doctor, according to the table, 24 percent of 
those workers who were reported to be heavily exposed did not
get chloracné} is that correct, sir?

A, That's what this table purportedly indicates, sir.

Q. - Doctor, what percentage of_people who were

‘moderately exposéd to it did not get chloracne?

A. According to this, 49 percent.
Q. All right., Now, Doctor, would that -~ if that is

true, sir, would that indicate to you, sir, that there =-- .

|that the =~ you cannot tell from the dioxin whether or not a

person by their chloracne =-- whether Ot'not a person was
heavily exposed to dioxin?

A, No, sir, that doesn't tell me a thing, sir.
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"vQ. Doctor, what it tells you is that of a group of
people, quarter of them who were in the same class of people
éxpoSéd tb the same kind of dosage according to tﬁe record;
they didn't get chloracne, isn't that what it tells you?

A. According to what record, sir? |

Q; The iecord that you have in front of you,'sir.

A, That's not a record; thaﬁ's a -- that's a'statement
about -~ |

0. All right, Doctor, according to the statement in
front ofVYOu; sir, 24 percent of the people did not get'
chloracne, isn't that right, sir? |

A, That's what éhis purportedly says, sir.

Q. ‘And, Doctor, you do agree, don't you, sir, thaﬁ you
have'béen unéble to quantitate the levels of dioxin in these
accidenté?

| A, I have beeh'unable to quantiﬁate»levels, sir, yes._
Q. So you've got no way of knowinnghethei the group

of pebple that had chloracne were heavily exposed or not

|heavily exposed, do you, sir?

A, We know that they were cleérly exposed or not

jexposed.

Q.  Excuse me, sir, I'm asking you about heavily‘
exposed or not heavily exposed?

A. No, sir, we did not.
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Q. So you don't know whether any of these people had.

heavy exposure that got chloracne, do you, sir?
| A, We don't knoﬁ what the dose level was, that's quite
true.b

Q. My questioﬁ is you don't know whether they had a
heavy.dose or a light dose?

A, Yes, we do, éxcept for tbe people ‘involved -~

Q. Doctor, what.dose did they get? |

A, In the trichlorophenol accident.

Q. Doctor, what‘dose did they get?

A. I have né idea,'but it was much heavier,

Q. My question is you don't have any idea as to the
dose, as to the level of the dose, wheﬁher it was a high’dosev
6t a low}doéé; do you, sir? ’

A, Neither does Selikoff.

Q. Excuse me, Doctor -~ Your Hénor, would yoﬁ ask the
et instrdct the jury to disregard the last statement?

THE COURT: Jury is so instructed, it was not
responsive. Jury is ordered to disregard the‘iast statement
of the witness. |

Q. (by Mr. Carr) Doctor, my'question to you} sir, is
Qou_have no idea whether or not these people.had a high dose
or a low dose, isn't that correct, sir?

,A’ If you afe saying I have an accurate idea ==-
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Q. No, I said no idea. You haven't been able to

|guantitate the level, you have no idea, do you, sir?

A, I don‘t honestly have an.idea which is quahtitated,
that's righﬁ.
Q. So that is saying that you have no idea, isn't that |
right, sir?
A. ‘I don'ﬁ know what the quantity was, sir.
"Q. Is that saying you have no idea, sir, what the
levels of exposure is?
A. That is quite true, sir.
Q. So itvcoﬁld be a vety high dose, could be a very
iOW'dose, couidn't it, sir? |
A, I don't know what the dose is,
Q. Dqéﬁor, it, == if you don't know what the dose 15, 

it could be a very high dose or could be a very low dose,

lcouldn't it) sir?

A. I-really don't know, sir.

Q. | Doctor,zif you don't know what the dose is, it
could be a very high dose'Ot,cbuld be a very low dose,
coﬁldn't it, Sir? |

A. No, sir, that's not my answer.

Q. Well then which was it, sir?

A, I don't know, sir.

._Q. Dbctor, haven't you testified -- well, Doctor, you
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recognize this little book, Dioxins in the Egvi;ggment that

‘|you were a part of, you were author of a chapter, you took a

part in it, you recognize that, sir?

A, Yes, sir.

Q. All right. Doctor, there was a panel =-- this you
éaid is authoritétive, have you not, sir?

A. Well, I think most of the things in there are

lauthoritative,

Q. Doctor, this 5ook, I think you testified earlier
that it's authoritative, the authorities in the field came
and delivered papers and discussed things and'didvall that;
isn't that right, sir? |

A, Some of them were authbrities, yes, sir.

Q. Doctor, I'd like for you to read the names of the

people that participated and tell me which ones were not

authorities in your judgment,

-A.' I wouldn't regard W, W. Léwrence of Rockefeller és
being an authority, sir. |

Q. Allrright, Qo ahead, Doctor,

A, ‘Um, although an excellent pathologist, I wouldn't
judge my good friend Dr. Scbﬁuchler to be an authority on
dioxin{, |

Q. Well, he's‘a good pathologist?

A, He's a good pathologist,
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-Q. He's an authority in his field, is he hot, sir? .

A, Yes} sir. -

Q. That's what he came to bé-an authority in:his‘
fiela,rcorréCt, sir? |

A, He camevthere to talk about certain aspects;,

Q. All_right;_ He is an authority in hi$ field, isn't
he, Sir? B | |

A. Correct. And I_Qouldn't regard my own graduate

stddent, Dr., -- Mr. Merlow as being an authority in the field

of TCDD, He knoﬁé-a good deal about the Seveso'episodé; and
he's doneva gdod deél of the statistiCal analysis of it} but
I aonfﬁ,regérd'him as an authority,_sit. | |

| Q. Doctof, he was accepted as authority by this group,
w&sn't'he? o | | |

A, He was accepted as somebddy who could tell them the

|story accurately.

Q. Well, that's whét an‘authority is expectea to do,}
isn't it;.sir? | L
| ‘:A. vNot‘nécessarily, not an authotity on TCDD.
Q. ﬁid he tell the story accu:ately?
A. i belieQe he did,'vé;y accurétely.
0. sire |
"A;x Véry accuraiely.

Q. All right. Fine, That's all that really counts is

115




7N

i
/
K_//

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

whether or not he told the story accurately, correct, sir,

within the --
A, He told the story accurately, sir.

Q. All right. Now, Doctor, there was a panel

discussion, wasn't there, sir? Wasn'tlthere, sir?

A. Yes, there was.

MR, CARR: Offer this exhibit into evidence, please
the Court.

THE COURT: What number is it? |

MR. CARR: 1802, I believe, Your Honor,

THE COURT: Any objections? |

MR, HEINEMAN: One moment, Your Honor. Counéelj
approach the bench, Your Honor?

THE COURT: Yes, you may.

(The following Side Bar conversation was had outside the'

{hearing of the jury.)

MR. HEINEMAN:V First of all, Your Honor, he has not
established with the witness the\witness regards this panel
discussion as authoiitative. Sécondly; obviously the
witness' comments Qe would have no objection to, but we would
object to the rest of it, other than Dr. Suskind's comments,
as)being hearsay and no foundation laid for its admission
into evidence. It hasn't been authenticated, hasn't been/

identified, the other speakers are not present for cross
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examination, and therefore it's clearly hearsay. The witness

has not said it's authoritative. I have no‘objection to the

witness' statements thét are set forth here as long as,he_
identifies that they'are‘acchrate.' If.he doesn't identify
théﬁ as being'acéuraté then I would objédt»to them, |
‘MR; CARR: Let me ask an additional question.
(The folldwing proéeedings-were had in openvcburt.)
>Q. (by Mr, Carr) Dr., Suskind,_this.panel diécussion,‘

you consider this an authoritative discussion, don't you,

|sir?

A, I reailyvdon't know whatiyog mean by
auﬁhdritatiVe; This was a group of péople who goﬁ tdgéthef
to talk about something, critical issues that may have |
arisen. o |

| Q. Doctoi,‘this was a group of authorities that got‘
together,té discuss*a gtoup of critical issués and you were:
prominent amongst thém, were yéu not, sit?

A, ‘Ilwés theré, sit; yesSe.

Q. = And this was a group of authorities, all these

|people that were listed here in this panel discussion; they‘ '

were all authorities on the topics that they were discussing,
were they“not;"Sir?
A. VYes, some of them were toxicologists, =-

Qe DoCtor, that's good enough.
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A.

evidence,

jury as well,.

(Exhibit passed to the jury.)

Q.

during this entire panel discussion described there, weren't

you, sir?
A,
Q.
A,
Q.

A,

over, yes.

Q.

there shown on Page 1 and 2, d4id you noﬁ. sir? On 267 and

2682
A,

Q.

A,

MR, CARR: Your Honor; now I'd like to offer it in

-~ Were the only physicians there, sir. .

\

MR, HEINEMAN: I've made my~record, Your anor;
THE COURT: Fine, it's admitted over objection.

MR. CARR: Doctor -- I'd like to pass it to the
THE COURT: Yes, you may.

Doctor, while that's being passed, you were there

Yes, i believe -

Thié particular one?

‘I had to leave befdre it was over, sir.
Before the entire --

Yeah, before the entire pahel discussions were
Doctor, the == you participated in the discussion
Yes,

Doctor, and are you accurately quoted there, sir?

You mean is this what I said?
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~ |there about the levels of dioxin was,»éit, was it not, “What

1o not know how much dioxin any one of these individuals was

' exposed to." 1Isn't that right, sir?

'_are}the facté.

|I've suggested to you, you don't know whether or not these

|concentration times time, and based upon differences in

| absorption which is another factor, but we didn't know

‘workérs were heavily exposed or‘weré not?

A. I believe so, yes, sir.

Q. And, Doctor, if you turn to Page 268, what you said

I am Saying,islthat in this group, in which we have not been

able‘to'idenﬁify‘ot quantitaté actual levels of exposure, we

A, That's what it reads, sir. That's what I said,
Qe  That was the truth, isn't it;’sir?‘ |

A. | Well, as far as I know, Sii..

:Q. "yes, as far as ybu know it's the truth?

A. From my experience, sir, that is the fact. Those
Q. Déctor, what you are saying there then is'again’asv
workers had a high dose or a low dose, isn't that right, sir?
~ A. That's quite true, Si:} a high total dose, dose
clearly how much was being_ébsorbed, sir, that's trqé."
'Q, Doctor, do you know whether or not this group of

A. Yes, I believe we do.
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Q. What did you know about that?

A, Well, I believe that in the runaway reaction, which
has been shown, runaway reaction ﬁaterials ha?e been analyzed
post TCDb'f— post TCDD émergence ahd runaway reaction ketflés:
have a much hiéher c¢oncentration --

Q. Excuse me, Doctor?

A, -- TCDD than the ordinary process.

Q. Did anybody éver analyze the TCDD in the product  ”
that Qas spilled}out in the Nitro plant?

A. No, not in the Nitro plant, sir.

Q. Déctor, ybu havé no idea of the level of the TCDD
contamination that those workeré Qere exposed to, isn't that
corréct, sir?_

}A. That is trug,‘buththey were meaéured}in other
instances.

Q. That's exactly what you said there and that is

|exactly the truth, that you have no idea as to what their

exposure was, whether it was heavy exposure or light
exposufe?

YA. Yes, I think we do, sir.

Q.> Well, what was =-- hbw much TCDD ﬁerevthey exposed
to, what levels?

A, We use biological marker not a chemical marker.

Q. The biological marker you use simply whether they
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did or did not get chloracne?
A, That is correct.
Q. That's begging‘the question,

A, No, it's not,

Q. . The question is, sir, how much TCDD does it take to

lcause chloracne? You don't know. Some of those workers were

just in there for a short while and got chloracne, some of
those workérs were in there for weeks and did not get
chloracne,
A, That is not so. We have never seen that to be SO,
sir, |
'Q.‘ You didn't see that -~
A. Let me finish. The other =--
Q. ,vYou'didn't say.thét all of thbse'workers that
worked in there gotvchloracne.
MR. HEINEMAN: Objection, interrupted the answér;
THE COURT: Objection is overruled.
A. All of the workers that worked in that runaway
feaction area for any length of.time got chloracne.
Q. Where is the facts on that, Doctor? What is your
:ecord to support that statement, sir?
A, A group of 121 in the'mortality study.

Q. Doctor, your group of 121, every single one of

{those people had chloracne?
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A. Yes, they did indeed, and every one of them got

chloracne.
Q. Doctor, how many people do you know were in there
that did not get chloracne?

A, We don't know of any, sir, who were in there who

{did not get chloracne.

Q. What pérsons do you know that were in>thete? The

'only people that you have identified were people that came

fofward for treatment?
- A, That was the only way We'could identify'them, sir.

Q. Yes, Doctor. Now, if they don't get chloracne, if
they are working in the building and they don't get |
chloracne, they are not going to dome to you-forvtreatment,,
ére they, sit?

A, But --

Q. Could you answer that question, sir?

A, Thatis not so. 7 o

Q. boctor, if they are working in the building and
don't get chloracne, they are not going to come ﬁo you for
treatment, are they, sir? |

A. First of all, I}didn‘t treat thém, sir.

Q. Excuse me, Would you answer that question, please,

|sir?

A. If you are talking about the Medical Department =-
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are you talking about the Medical Department?

Q.
A,
Q.

A

Yes, Doctor.
Yes, but the Medical Department --

Or you as a dermatologist.

The Medical Department had other records, sir, of .7 .

people who were working in those areas.

Q. Do you mean to say that everybody that was ih'thét f

A,
Q.

A.

Q.

A.

accumulatevohllzl people not only from theit medical records.
ahd their workman's_compensation records, but also their

safety records. The safety records would indicate who worked

building after that accident took place got chloracne?

All those who could be identified, sir, yes.

Doctor,'ére you saying they all got chloracne?

Yes, I am,

And where is the basis for that statement, sir?

The basis is the fact that we had -- that we

there and how long they worked there.

Q. »poctdr, YOu are naming people, sir, all'of whom got

A. That's true, Everyone did. Everyone who worked in:
that --
Q. Nobody but those 122 people worked in that buildi@éb

or were exposed to that environment, sir, is that what you

|chloracne, I'm asking you to name ~-

are_Saying?

-;; /(%/v
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:A,z 'We assembled ==

Q. Docﬁor, is that_whét you aré saying?

A. 1In rettospect; I believe thatis S0,

Q; Doctor, ﬁhe only record ﬁhét you had when‘you got

into'your morbidity Stuay, you didnft go past but 1955,»other

‘than the chloracne claims or this group of 122. All thoSe__

records wherev615posed of. You didn't go into ihose}records

when YOu did your 79 morbidity sthdy. Don't you recall.

,tha:?v

,A.  I don't know what you are talking about, Mr.‘Catr;:
Q.  You don't? |

A; | I'do not know whag,ﬁe are talking about,

'Q.: We will establish it tomorrov.

A, ”IAhépe we can,fand I can do it for you.,

THE COURTz‘ Ladies and gentlemen, we will break at

| |this time. We will resume again tomorrow morning at 9:30, I

remind you that you are not to read, listen to, or watch

anYthingéabOut'thisrcasé in’particdlar or subject mﬁtter in

‘ geherél in any of the media. WehWill see you in the

'mOIhihg. Court is adjourned.

. COURT ADJOURNED:
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STATE OF ILLINOIS

TWENTIETH JUDICIAL CIRCUIT SS

N N Yaalh S St

COUNTY OF ST. CLAIR

I, DEBRA M. MUSIELAK, certify the foregoing to be a
true and accurate transcript of the testimony and proceedings

in the above-entitled cause.

'pated this o2 day of March, 1986,
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'|STATE OF ILLINOIS
- |TWENTIETH JUDICIAL CIRCUIT

COUNTY OF ST. CLAIR

"I, RICHARD

|for the Twentieth Judicial Circuit, do hereby certify that I
have examined the aforesaid transcript of proceedings, and
certify therforegdinglto be a true and accurate t:anscriptzof\.Qn

 the'testim§ny.and proceedings in;the‘ébove-Styled:éaﬁse.u-

'Dated thiS

S8

et i Nt g et

P. GOLDENHERSH, oﬁe of‘the Judges in and |

day of Match, 1986.

' 'HON. RICHARD P, GOLDENHERSH |
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