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Re: Indianhead v.__Allied Tube and Conduit

Dear Pat:

Following up on the recent CCFS Executive Committee 
meeting, where we discussed the pending Supreme Court review of 
the Indianhead, Inc, v. Allied Tube and Conduit, Inc, decision, 
this letter will briefly summarize the oral argument held 
February 24 before the Court.

As you know, one of the principal legal issues in the 
case revolves around the extent to which a legal doctrine 
immunizing lobbying activities from antitrust liability, known 
as the Noerr-Pennington doctrine, applies to the actions of a 
private standards making body. Additional legal issues 
presented to the Court include the issue of whether there was 
adequate evidence of a substantive antitrust liability to 
support the initial jury verdict in the case, and whether, even 
if Noerr-Pennington applied, the action was subject to 
antitrust law as a sham.

The attorney for Allied Tube and Conduit, the appellant 
in the case, argued first. He focused on the fact that the 
jury found that Atcor had a "genuine belief" as to the safety 
of PVC conduit in acting to oppose code acceptance of the 
product. He was questioned about the extent to which various 
states and municipalities adopt the National Fire Protection
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Association's National Electrical Code, and he focused on the 
similarities between the NFPA and legislative bodies. He 
received few questions from the Court.

The attorney for Carlon specifically addressed the 
legal issue of the applicability of Noerr-Pennington, arguing 
that Carlon's case was based on the commercial damages it 
suffered as a result of its inability to sell its product in 
states which did not adopt the NEC Code. This tactic was 
apparently designed to overcome in part the issue of legisla­
tive action. Additionally, he was questioned extensively about 
whether there was, in fact, a substantive antitrust violation 
as a result of Atcor's activities. There was some lively dis­
cussion between counsel for Carlon and Justice Scalia, who 
seemed quite unsympathetic to Carlon's arguments. Addition­
ally, a number of the justices seemed troubled by imposing 
antitrust liability as a result of the activities of nonprofit 
standards-making bodies, an issue that led several justices, 
including Justices Blackmun and Rehnquist, to dissent in the 
Hydrolevel case some years ago.

While it is difficult to predict the way the Supreme 
Court is likely to rule in any given case, I suspect that the 
decision, when one is ultimately handed down, will be a rather 
close one. It is possible, however, that the decision will 
contain some language noting Atcor's "genuine" concerns about 
the fire safety of PVC, as there were several questions on this 
issue to both counsel for Atcor and counsel for Carlon. No 
matter how the Court utlimately rules, the decision is sure to 
have an impact on standards-making activities.

We will therefore let you know when an opinion is 
issued in this case. In the meantime, please let me know if 
you have any questions or comments.

Cordially yours,

Sheila A. Millar

cc: Charles E. O'Connell
Robert W. Sherman 
Lewis R. Freeman, Jr. 
Roger D. Bernstein 
Roy T. Gottesman, Ph.D.
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