v

P
g
%

. AL

\ :~

//%#?

;
—

10

11

12
13

14

15

16

17

18

19

20

21

22

23

24

IN THE CIRCUIT COURT
TWENTIETH JUDICIAL CIRCUIT OF ILLINOIS
- ST. CLAIR COUNTY
FRANCES E. KEMNER, et al.
Plaintiff,
vVS. No. 80-L-970

MONSANTO COMPANY,

Defendant.

Before the HON. RICHARD P. GOLDENHERSH, Judge

REPORT OF PROCEEDINGS
JURY TRIAL

March 24, 1986

APPEARANCES:

MR. REX CARR & MR. JERRY SEIGFREID, Attorneys at Law
Appeared on Behalf of the Plaintiff. '

‘MR. KENNETH R. HEINEMAN & MR. JOSEPH NASSIF, MR. JAMES

CRAVEN, Attorneys at Law
Appeared on Behalf of the Defendant.

- MARSHA SCHNIPPER
Official Court Reporter
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'BE IT REMEMBERED AND CERTIFIED that heretofore, on

to-wit: March‘24;'1986, being one of the regular judicial

ldays of this Court, the matter as hereinbéfore_set forth came

on for1hearing}before the Honorable Richard P. Goldenhersh, a

Judge in and for the Twentieth Judicial Circuit of the State

|of Illinois, Belleville, St. Clair County, Illinois, and the

following‘was‘had’of.redord, tb—wiﬁ:
* *‘* * * % *
- (The following proceedings were had in open Court.)

RAYMONDlR. SﬁSKIﬁD

béihgacalledwon behalfvof the defendant, having beeﬁ first‘
duly sworn, testified as folldws:.

| | |  CROSS EXAMINATION
BY MR. CARR: -
| Q. ~ Dr. Suskind, we were discuésing Mr;‘Willatd and
Spme ofxtheée other.workets at Nitro at oﬁr conclusion of the
court day Friday and Dr. Nessmén's teports-relating to these
mén; “Now, his report on Paul Willard, I think we established
is dated‘in May of 1953, that'sTPlaintifféF Exhibit 1783. Do

YOu;have‘that in front of you, 'sir, or have all those

exhibits been taken? You do have those?.




27N 1 A. Yes, I do, sir.

2 ' Q. It does bear the date of May 4, 1953, does it not,

3 sir? You see there right at the top of the page, Doctor.

4  A.  VYes, I believenso.
5 Q. And you made your -- you and your associates made
6 ybur report also in '53, did you not?»,You examined in 1953
7 and reported a short time thereafter?
8 A, Yes.
) 9 Q. And he would have your report available to him in
10 betwéen 1953 and 1956 when he appeared before the commission
.ll subsequently, would he not, sir?
= 12 | - A. | I don't know, éir.‘
‘%i;/ ' 13 * Q. ‘Weil, if'he's examihing for Monsanto, if Monsanto

14 wanted him to be advised of the things that you put in your

15 report, they would have given him that report, would they
16 not?
17 A, Sir, I really don't know whether or not.he got the

18 1953 report.

1 | Q. Doqtor; I undétstand you don't know. You said

20 thét, but I'm asking’you anothér question, Dr. Suskind. Do

21 - |you concéive»that I'm asking YOuvanother question?

22 AQ I thought you weré asking mé that question.

23 ’ Q. . I'm asking you, Doctpr, if Mohsahto Wénted to make
%i:) ‘ 24 that report available to their doctof, Dr. Nestmann, they

]
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would have done so, would they not, 'sir?
A, ' If they wanted to, yes.

Q. Yes. And, Doctor, we've also-estabiished by your

 1953ffeport that none of these men had any problems of
'psyéﬁoneutésisubr nervousness ACcording to your report before

| their exposure, isn't that correct, sir? We've established

that Friday and at other times?

A. No, I believe there's one instance'that_l.recall

that thére was reports of nervousness.

Q. What instanceAwasrﬁhat, Doctor? o ‘
A. This is a medical -- o
Q.. If you would —
AL .A plant hedical fecard‘éf:-—
'_Q; | Iflybu onld’tu;nvté'your fépbrf 1701;:y6ur 1953
rePérE, i AR | | |

A, - It's not:in_there,_si:;_it's in the medical --

|medical records of the company.

va Doctof, sotfar*as the records that we have in this

case, that we can see and look at here in this courtroom,

‘1701,_y0ut review éf these men's past histories‘indicatebthatﬁ
| none of»them‘had’any problém»with nervbusnessgbefore the

| exposure, isn't that correct?

Ao NO’ it'S l’lOt.

Q. Doctor, we established'thatrFriday._ Would you turn’_
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|to Page 4 of Exhibit 1701, sir?

A. 1701 is what, sir?

Q; That's your 1953 report, sir, on these 36vpersons.'

|that you examined. Where it discusses --

- A. I have it here, sir.
Q. You see where- 1t dlscusses pattern of symptoms7
A. Umhm.

Q, You state there, s1r, that these problems all

: developed subsequent to the exposure, 1nclud1ng 1rr1tab111ty

and nervousness.» That statement is on. the top of Page 5,
starts at the bottom of Page 4.

A, » Yes, but 1t doesn't say anythlng about whether or

not they had 1t before, s1r, it doesn t.

Q. - Dootor,vare you answering my questlon?

A. I am indeed.' |

Q. | DOctor, insofar as your record states, it says all
of these symptoms developed after the exposure, does 1t not,‘<
sir?

A. Where?

Q.‘f The flrst sentence in the paragraph numbered two on
Page 4 entitled pattern of symptoms. Erom the hlstorles_that 3
were obtalned all the‘cutaneous symptoms except one'developed'

prior to the’otheru—— cutaneous symptoms“developed-prior to

|the other symptoms?
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A. That's what it says, sir, but that has nothing to
do with your question. |
Q. Doctor, if you Will just bear with me for a
moment. It says that,does it not?

" A. Sure, it does.

Q. And, Doctor, it says, therefore, that the chloracne
symptoﬁs developed before these cher;symptoms, isn't that
correct?

A. That's all it says, sir.

Q. All right. Now, Doctor, if the chloracné symptoms
developed after the exposure, did it not, sir?

A. Indeed. .

Q. Then all the other symptomé developed after the
chloracne, didn't they, sir?

A. Those that we're talking about here, sir, yes.

Q. Yes, that's what we're talking~about} sir. All
these other symptoms déveloped afte: the exposure, therefore,
did they not, sir?

A. From this report, sir.

Q. Yes. And that's what I'm discussing, Dr. Suskind.

A. No, you --

Q. Crystal clear is this report, sir, is what I am
discussing. Please confine your answer to this report, Dr.

Suskind. Would you do that, sir?
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A. If you ask me to,sir.
Q. Dr. Suskind, I been asking you to for ten minutes,
I have been directing your attention to this report. My

question is referring to this report. This report states,

|does it not, sir, that all of these symptOms‘develqped after

the chloracne symptoms? |
| MR. HEINEMAN: AObjection, Your Honor.  May counsel

approach the bench? |

THE COURT: Yési you may.

(At this time a conference was had at the benchIOUt.
of the hearing of the jury.) o

MR. HEINEMAN: Your Honor, my objection is to Mr.
Carr's statement that all he's been talking about has been
the witness' report. He originally asked the doctor if all
of the symptoms that any of these people had develdped after
the exposure. The witness said no. He said what do you have
td demonstrate that? The WitneSS'said there's a plant |
medicél recofé. What,about that plant medical record; ahd
the witness started to explain it'when Mr. Carr interrupted--

MR. CARR: You want to talk loud enough s0'tﬁe jury
can heér everythiné you say?

MR. HEINEMAN: They can't hear.

MR. CARR: They can hear, they can‘hear you;_

THE COURT: They can hear you. Keep your voice
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the jury can hear you. They can hear.

down. | |
MR. HEINEMAN: May I finish? Do you mind?
"MR;.CARR: Ijmind'indeed you talking loud enough so
THE COURT: Keep your voice down.
' MR. HEINEMAN: I will keep my voice down. So he

said, the'WitneSSIWas talking about the plant medical

record., Mr. Carr interrupted him and. began talking about the

witness, because obviously Mr. Carr didn't want to hear about

‘the plant;medical record, and now he's saying_this'is all
vhe's'ever been'aSkiné the‘witness about, and that's simplyk'
_hotvtrue, and I 6bject.to it. He interrupted the prior

| answers as he does all the time, and now he's tryihg'to lead

the witness away from the plant medical record,_Which the

| witness wants to télk about.

MR. CARR: The witness does not have the right to
talk,about;something tHat]I'm not asking him about. I

directed his.attentiOn a number of times to this"exhibit. I

‘said clearly I want to talk about this exhibit, about what

‘was reported here in this exhibit. It's clear and counsel

knows it.
THE COURT: Objection is overruled.
(The follcwing'proceédings”were:had in open Court.)

Q. Doctolr_according to this report of yours'in'1953
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it states, does it not, sir, from thé histories obtained from

these workers that these other problems developed after the

{chloracne, these other symptoms developed after the

chloracne?

A. No, sir.‘

Q. Are you confining your analysis to this document;‘
sir?

A. I am, sir.

Q. What symptoms developed prior to the chloracne,
sir?

A, I'm not sure I understand the question of other
symptoms, sir.

Q. Doctor, my question was all of these symptoms
reported‘here by history developed after the chloracne} did
they not, sir? |

A. bThat isn't how it's stated, sir.

Q. Doctor, could you answer my.question please.

A. No, sir.

Q. Are you saying then that some of these symptoms
develqped before the chloracne?

A. They might have.

Q. Now, Doctor, according to this report which ones
develbped before the chloracne or which ones developed before

the exposure according to this report?
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A. I can't tell you, sir.

-Q. Doctor, you can tell me because it says here from
the histories which were obtained from the 36 workers
surveyed it was apparent that the cutaneous symptoms in all.
except one developéd prior to the other symbtoms, doeslit not
say that, sir?

A, That's what it says, sir; and that's the logic of
that sentence.

Q. And, Doctor, the one they're referring to is Mr.
Kyle,‘who did not have cutaneous symptoms, isn'E that
correct, sir?

A. No, he didn't have chloracne, sir.

0. My question is that's the one they're referring to
when they say the cutaneous symptoms in all except one
developed prior to the other symptoms?

A. Yes, I believe that's what we are saying, sir.

Q. Doctor, then it goes on to‘say at the bottom of the'
page from several weeks to two years after the cutaneous
problem became apparent other complaints which developed
inciuded severe aches, so forth, so on, excessive fatique
irritability and nervousness and decrease in libido and so
forth, isn't that correct, sir?

A. That's what it says in this report, sir.

Q. And, Doctor, does it not say in this report that
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~|the irritability and nervousness was a complaint that

developed after the cutaneous problem became apparent?

A. In this report, sir, yes.

Qf ~ Yes, Doctor} ycu know this is the report we're
talking about; I'm glad you're emphasizing'it, because this
is the report we'fe talking about, isn't it, sir?

A. Yes, I need to emphasize it, sir.

Q. Doctor¢ now according to this report the
ifritability and nervousness developed then after the
exposure,‘did it not, Sir? | |

A. Only according to this report, sir, yes.

Q. You're sure you got‘chat in there now,‘right, Dr.
Suskind? |

A. Yes, I do indeed.b

Q. According to this report. Now, Doctor, and this

kreport was available to Dr. Nestmann if the company'wanted

him to have it, isn't that correct, sir, so far as you know?
A. I don't know if it was available or not, sir.

Q. Doctor, if you were an examining physician for a

| company, you would want to have made available to you a

report such as this sort made by the Kettering Laboratory and
its éxperts in this area?
A. I might, it all depends upon whose feport it was.

Q. You don't think you would, sir?
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AQ | No, it al; depends oh'whoSe report it was.

Q. If Monsanto wanted_Dr. Nestmann to have if, I think
we've already established‘ﬁhey»could have‘givén it to:him, -
correcﬁ, siré‘ o

A, Yes;‘

’Q. bDoctor, he wouldfhavé known in'the case‘oflﬁaul
Willard, would:he not, sir, as‘we’ve established prior -—

last week that he had no complaints of nervousness so far as

these records are concerned that existed'beforefthiSf

accident, wouldn't he, sir?

A. If he had‘ﬁhis'repo;t, sir, yes.

Q. ‘:Aé a mattér of facﬁ, I'ﬁhink as we've established,_ .
Dr. Nestmann in talking about therﬁsychbneurosis was.taikingu
aboﬁt the matefials of thié so-called‘explosioﬁvand the'fact
that Mr. Willard was exposéd to these produéts, correct,
sir? 1Is that correct, sir? |

A. I hé?en’t located it in the letter of May 4.;

Q. Doctor, it'siwhaﬁ you teStifiedbto friday.v You.
told‘us what Dr. Nestmanh meaht what you interpreted'his
report to mean, sif? ‘Do QOU récall that, sir, just right
before the lunch break? | |

“MR. HEINEMAN: Objection, Your Honor. May counselr
approach the bench? -

THE COURT: Sure.
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(At this time a conference was had at the bench out

{of the hearing of, the jury.)

THE COURT: You need to get over here please.
MR. HEINEMAN:  Why do I have to face that way?
THE COURT: BécauSe you are a big man, you've got a

loud voice. I knoh you've been trying to speak less loudly,

|but you still do speak loudly, and I prefer to have you

vfacing me rather than the jury when you make an objection.

Turn around over here.

MR. HEINEMAN: Over here?

THE COﬁRT: Yes, please.

MR. HEINEMAN: Your Honor, I'm objecting to this
stafement. As usua1 Mr; Carr‘is misleading the witness by
misrepresenting what his prior'testimony was. The witness
‘testified yesterday or Friday at great length aboutbthe fear,
the combat fatigue, fear being the cause of the

psychoneurosis. He never ever said that Dr. Nestmann said

|that only the materials were the cause of the -

psychoneurosis. He never said the materials were the cause
of the psychoneurosis, and, therefore, that's an absolute
misstatement of the witness' testimony, and I object to it.
THE COURT: Mr. Carrc? |
‘MR. CARR: 'The-tecord»is clear, Your Honor. He

said he was talking aboﬁt the results of the incident, which
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gji:) | 1 inciuded exposure to the material.
2 THE COURT: Objection is overruled.
3 | - MR.YHEINEMAN: Excuse me, Yddr Honor, would you
4 like to see the rest of it that Mr. Carr didn't show you?
‘5‘ . THﬁ COURT: Sure. . |
- 6 | | MR. HEINEMAN: Let me show you the test of itl
‘7 ‘ THE COURT:»Sure..
8 . MR. HEINEMAN: He talks about --
9 THE COURT: I'll read it.
10 MR. CARR: ,You»have your back to me. I can't hear
11 you. | | |
: 12 MR. HEINEMAN: I'm terribly sorry. The witness gqés
(v) 13 6h'£o say that he's not talking about the cause, the man says
14 nothing‘about cause.
15 . | THE COURT: Let me read it. Objection is
16 errruled.
17 o k(The following p:oceedingé Qere had in open Court.)
18 MR. CARR: Would you read my laSt queStion please.
19‘1 o (Court reporter read back the last question.)
20 Q. Do you recall it, Dr. Suskind?
21 A. Yes, I recall what I said, sir, yes.
22 ' Q. And What you said theré in discussing Drf
23 Nestmann's diagnosis of psychoneurosis, you said he's talking
24 aboututhe results éf that incident, he's talking abouﬁ, and
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he knew what he was talking about, he knew that he was
talking about the materials of that’so-calied explosion, and 
Mrg Wiilard’was exposéd to the producté of that runaWay
reaétion, and that is whaﬁ'Dr. -— what Nestmann is 1ikely to
mean and also the fear, the combat fatigue and so forth. |
Now, ao y&u recall that being,yoﬁr answer, Doctor?.

A. f Yes, I recall that as my answer, but it's

| incomplete.

Q. ‘Now, Doctor -- Doctor, the -- Mr.vwillard was
exposed to the material,‘the products of this :unaway
reaction, and ﬁhese other men were as well, were they not,
sif, that we're diséussing?

| A;‘ They were.

Q.' And if his psychoneurosis was according to Nestmann

|the result of the materials -- of Mr. Willard being exposed

to the products of that runawayvreaction and also the féar
that he équated to combat fatigue, he would also know that it
could'be'logical and likely that psychoheuroses in £hese
other men that he féuhd\it td»bé in coﬁld well be the product
6f the same factors, isn't that correct, sir?

A, No, sir.-

Q. 'Thét ién't correct?

A, ‘No;_sir;

Q. Doctor, is there something -- psychoneurosis in one
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person if it's caused by exposure to the products of an

another
A.

Q.

explosion or a reaction, it could cause psychoneurosis in

person, could it not, sir?
No, sir.

Doctor, if the contaminant or the 2,4,5-T or the

two combined or TCP or whatever it is can cause, if exposure

to the materials can cause psychoneuroses in one, surely it

can cause psychoneurosis in two, can it not, sir?

‘A.

Q.

A,

Q.

- No,sir.
Or three, isn't that correct, sir?
No, sir.

Doctor, the products of the eXplosion can cause

chloracne in one, can it not, sir?

A.
Q.
B

Q.

Yes, sir.
It can cause chloracne in two, can it‘not, sir?
Yes, sir.

Now, the‘produéts of the expldsion can cause muscle

aches and pains in one, can it not, sir?

A.

Q.

A,

Q.
sir, or

A

Might.
It can, cah it not?

Yes, sir.’ |

iﬁ'can céﬁée»it theﬁ in two persons, can it not,
thiee_or four? | |

Yes.
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Q. Loss of libido can be caused by exposure to

materials in one person, it can be caused then the loss of

|1ibido in one or more persons, couldn't it, sir?

“A. No.

Q. It could not?

A, No.

Q. Doctor, why would loss of libido be caused by

products of the explosion in one person and hot be the cause

'0of the loss of libido in others?

A, Because as we have discussed previously, Mr. Carr,
loss of libido in these men could have been caused by msny
things, and I can enumerate them. They might have been_
caused; one might have been caused by or related to or
associated with the products of this --

Q. Dr. Suskind, that's what I'm ﬁalking about.

A. May I finish, sir, I have not finished.

Q. Doctor, that's what I'm talking about.

A. Mr. Carr, I have not finished.

MR. CARR: Your Honor--

THE COURT: ‘Dpctor--

MR. HEINEMAN: I object.

THE COURT: Objection is overruled. Let Mr. Carr ssk

his question.

Q. Doctor, he has to get on the same wave length. I'm
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| persons?

talking_about if it can cause it in one person, as you said\

that it can cause, can it not then do the same thing in other,

A. No, sir, my answer was no, and I explained it,

because there are a hundred and one different things that can

‘causevloss of libido and we have discusséd this previously,

andfyou are'simply mahipulaﬁing my'ansﬁers to get the kind of
answer thaﬁ you want.
Q. Doctor, how am I\manipulating your answer? Did you
say that .the loss of libido cah be caused by TCDD?
A, Ii may be associated with’it.

- Q. All right. And associated is it's caused by, it

' goes with, isn't that what you mean by associated?

:A. 'Umhm.v
| Q. Doctor, if it can be‘caused by or associéted, it
can cause that in one peﬁson, it can surély cause it in more
than oneﬂpersdn}éan't it, sir?
A. My answer there'was”no, and I'll Stickvby‘thaﬁ
answver. |
Q. Thén>Whi¢h of these--
A. Because there are,multiple causes, sir.
Q. ‘Ali right._chtor, which of thesevpersons.that had
1o$s of iibido had the loss of iibidé caused by the

contaminant in your judgment or associated with the
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contaminant?

A. I haven't counted them, sir.

Q. Doctor, you have said in your report hére tha£ loss
of libidovwas one -- in 13 persons here was aSsociated wiih
this exposure, did you not, sir? On Page 5, sir.

VA. Those were the symptpmé, but I didn't say that they
were associated with this expOsufe, Sir. | | |

Q. Doctor--

A. This is a -- let me finish. This is a list of
symptoms.
Q. Yes?

A. And amongithe 13 there copld have been any number
of them whose loss of libido might have been due to a
prostate or other types of thiﬁgs which cause ioss of libido.

Q. I understénd tﬁaﬁ. |

A, Including social problems.

Q; .Doctor,’we're‘not qua;reliing with that.

A. | Yes, yoﬁ are.

Q. We're in agreement that there are other causes of
loss of libido other than TCDD. I'm not suggesting thaﬁ TCDD
~--did you-- maybe that's where we have the breakdown;

A, I think so, sir.

Q. Did you think that I}meaht that TCDD is the only

thing that can cause loss of libido?
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A. < You are relating the 13.

Q. Doctbr, did you think I meant that, sir?

A. NQ, sir.

Q. All right, Dothr; I‘aéree there aré a lot of
things that can cause loss of libidb, but one of those
multiple things that can cause loss of‘libido is_TCDD; isn't
that correct,'sir?'

A. It might, sir, yes.

Q. All right. If it can do it in one person, it canéo
it in other persons can't it, sir? |

A." My answer there was no --

Q. Doctor, if it is a cause of a loss of libido, and

you_séid that it is, that it might be, it might also be the

cause‘of loss of libido in other persons who héve been
exposed ﬁo TCDD. Not necessarily,’Doqtor,.becaUSe one of
those persons could be having a big quérrel with hié wife or
could be having a,traumatic associétion elsewherevor couid,be
having SOme:kihd of disease. I'm not suggesting that in.ali
13 of these pérsons, sir, that absolute for certainty TCDD
caused their loss of}libido, and that's where:we‘have_the |
breakdown. |

A. lYes, sir.

Q. I'm}noﬁ suggesting thaﬁ, Doctor. Didvyou think I

was suggesting that?
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A. Yes, I did, sir.

Q. All right. ©Now, Doctor, my question is simply
this, sir. If.there is -- if a product can cause a given.
result in one person, that product, having the capability'to
cause that in one person could cause it in other pérsons,
couldn't it, sir?

A; With the explanation that you've given me, yes,
sir.

Q. . Surely. And, Doctor, the same thing is true about
psychoneuroses. If the product can cause a psychqneurosis in
one person, then it's capable of causing it in others
although there may bé other causes as well, but if it can
cause it in one person, it can cause it in others, corfect,
sir?

A. No, sir.

Q. 8ir?

A.  No,sir.

Q. Why is it, Déctor, that yoﬁ agree that TCDD can be
the cause of a loss of libido in more than one person és you
have agreed, but that the TCDD cannot be the cause of a
psychoneurosis in more than one'persoh? v |

A. The answer is very simple, sir.

Q. All right. Please give us that answer.

A. We have not established in this court via my
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testim@ny or Dr. NeStmann's that TCDD is responSible-fof or
associated with,psychoneﬁrosis.' |

Q. Ddctor,.you':e not accepting the premise then. -You
SQevyou're saying that we haven't proved the cause, and I
Ehought thét's what you were trying»to do? |

A. No. B

Q. Doctor, understand this. I said if it is the

A, No, you didn't.

Q. Oh, Yes, I did, Doétor. If it can cause it in one
pefson, it can cause it more than one. Did you hear the word
if? The word if is in there, Doctor.

A. 'we haven't establishéd that though;

Q. ’Doétor,,my question ié if. Did you hear me? If, if
it cén céusé.it in oné petson,fwill you accept the
assumptiOn, Doctor, that I'm giving you an if. I know you
don't wan£ to say that it's caused it in anybody, I know you
don't want to say that thé cause of a loss of libido or the
aches and the pains or Anything, I'know=you don't want fo say
those things, Doétor, I appreciate that.

A. I will say it if they're true, Sit.

'MR.‘HEINEMAN: Objection, Your Honor. May counsel
approach the bench?~ | |

THE COURT: Yes, you may.
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(At this time a conference was had at the bench out

|of the hearing of the jury.)

'MR. HEINEMAN: There is‘no proof in this courtroom, -

Your Honor, that dioxin can cause psychoneurosis, and,

|therefore, it cannot be;sométhing that he asks this witness

to aséume,. He canft ask‘him to assume a fact that has not
béen testifiéduﬁo,of proven in the ééﬁrtroom, and thaﬁ has
not béen'proéen.‘I object to it. ﬁe also just said --
| THE COURT: One at a time.
MR. CARR: There's plénty of prodf; Dr. Nestmann

just got through saying, and,he»ihtérpreted Dr. Nestmann's

| report és,saying that the psychoneurosis can be the result,
|is the result of the incident‘iﬁ question of exposure to

materials. 1In addition to that, Dr. Carnow and others have

testified that itvis'a central nervous system -- can cause
sevete psychoneurosis.
THE COURT: What is your next objection?

MR. HEINEMAN: First of all, that's again a

'miSreprésentation of the witness' testimony, This'Court read

*the part of the testimony that said that - where hé denied

the cause, causation.
' THE COURT: Let me clarify that. I did read the

whole section, and as this witness has commonly done, he

first said what Mr. Carr said he said, and then he proceeded
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to back track and say what you sa1d to deny, but ‘the jury had ‘

heard both. There-lsrf- between that and Dr. Carnow s

testlmony Ivthinkjthere‘is evidence in the record, so your

' objectlon, ‘your- flrst objectlon 1s overruled. I asked you

“thls whether or not you had another obJectlon.

'MR. HEINEMAN My second objectlon is he just sa1d

to the w1tness about what he knows he doesn t want to say,

| and he ‘doesn't want to say, and one of the thlngs he said he

doesn t want to say is’ that muscle pains were caused by TCDD

after the w1tness thlS morn1ng has Just flnlshed testlfylng

that muscle palns ‘can be caused by TCDD. Agaln, Mr. Carr 1s

'tW1st1ng, dlstortlng,_mlsleadlngf mlsrepresentlng“the

witness' testimony in order to try and‘score a point with the

Vjury, in'order to try~and getisomé“Sort?of:admission ‘that he

knows is untrue, and I obJect to 1t, and I object to the

“speech in that regard and ask that it be strlcken, ask that

the Jury be 1nstructed to dlsregard 1t.
 MR. CARR: Your Honor, it's clear that the witness.

started out saying‘that”loss‘Of libido cannot be caused by

. TCDD} that all‘these'things“cannot'be caused;iother things
,can,cause‘it.‘It's clear that he's plaYincta game, he‘knows
: he's.playing a came, and I just getgso tired of answering

| counsel's statements_Whén,Counsel knows7that the witness is

|obviously playing a game.
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MR. HEINEMAN: Well, the disingenuousness of Mr.

's remarks will be clear from the record, Your Honor.

THE COURT: Objectidn is overruled.
(The following proceedings were had in open Court.)

Q. Now, Dr. Suskind, if the psychoneurosis is the

| result of being exposed to the products of the runaway

reaction as Dr. Nestmann -- as you said Dr. Nestmann meant in

~ |Mr. Willard, it can be the result of others being exposed to

the same material, if what Dr. Nestmann said is correct,

isn't that correct, sir?

',Ao NO, Sir-

Q. Are you assuming that what Dr. Nestmann said is

correct? Are you assuming that the psychoneurosis is the

‘tesult of exposure to the products of this reaction, are you

assuming that, sir, in Mr. Willard's case?

| Your

A. No, I'm not assuming it, because that's incomplete.
Q. Doctor, assume that-—

A. That's an incomplete statement.

Q.  Assume that if YOuvwould;’éir.

A. If you'rebaéking me to assume it, if I will.

Q, Ygs. | |

| MR. HEINEMAN: May i ahve a continuing_bbjection,'
Honor .

A. Even if it's in error, which I believevit is.
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MR. HEINEMAN: May I have a continuing objection,
your Honor?
THE COURT: Sure.

Q.. Dr. Suskind, didn't you say that on Friday that

| that is what Nestmann is likely to mean and also the fear?

. A. No, I said other things, sir, and_you're'not

| reading the whole statement.

Q. Doctor--

A. I said ﬁhe circumstahces, the circumstances of this
situation led to fear, and that's why I have difficulty--—

Q. Doctor, that's half yéur answer. Would you like to
read the firé£ part of your answer? I read it té you a couple
of times. Have youfnotf— oh, yéu.havé %— no, you havén't,
here. Right there, Doctor, talking aboﬁt‘where it says the

result just so you can see that I'm not misreading what you

.said Friday, sir.

A. May I read it éut loud?
Q. To yourself please,Doctor.
A. Well, I think since you have not read --
Q.  Doctor, have you read it?
‘A. Mr. carr, you have not --.
MR. CARR: Your Honor, would you direct the witness
to quit arguing with me?

THE COURT: Doctor, if you're asked to read it to
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yourself, blease just read it to yourself. That's a proﬁer
requést._

A. I have, sir.

>Q; Doctor, youbdid étate; did you ndt, sir -

A. May I see the page number, éir?

Q. ‘Dodtof, could you please beariwith me so_that I
might finiéh this examination? ,Wduld_you do that, Doctor?

| A. I'll try, sir.

Q. If I do indeed misStaté anything, Mr. Heineman will
correct it. If I do anythinngrong, Mr. Heineman has the
ability to straighteniit out in any way. Now,-Doctor, so
pleasé bear with me. Did you not say here that Dr. Nestmannb
is referring to this explosion, he‘s noﬁ talking aboutbthe
actual incident, he's talking about the :esults of that
iﬁcideht;’did you say that, sir? |

A, Yes, sir.

Q. All right. And when you say he's talking about thé
:esults of that incident, we're referring to and you're
referring tpvthe psyéhoneurosis, aren't you, sir?

A. Nd,.sit, I am not, sir.

Q. Sir, what are the results of thét incident if it’'s
not the psychoneurosis, sir?

A. No, the results of that incident are the symptoms

that these people have, have expressed.
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A v.And you know as well as I do —-.
‘thb f And, Doctor, ‘what are the symptoms, sir?

S AL Theytwere, they were;pa;n,.they'were'flrst

chloracne and theh;pains‘ahd.initially,some;of-them'had,some'

nervousness, and they had some vertigo and all the things

that ‘we have been talking about. Those are the initial-w*

_symptOms. 'Those areﬁnotUpsychoheuroses,.Sir, that is not -

’ psychoneur051s,’and I have never sald in thlS courtroom, 51r,

I have never sa1d that.

Qe Doctor, I'm not- asklng you about what you sald I m

iasklng you what Dr. Nestmann sald._h

A, Or what Dr. Nestmann sald, yes,ISir.

vQ. All rlght Would you read here what you sald here.._

| Dr. Nestmann, and you recall we were talklng about the |

psychoneur051s, weren't we, 51r, in Dr. Nestmann s report’
A. We,were talklng about hlS whole_report,‘31r.

Q. ('Doctor,ﬂdon't'you_reCall'we werebtalkihg about the

:psychoneurosis that‘Dr. Nestmann said'that he had,sir, which

‘he said was an -- he has the severe psychoneurosis, number

one, and-humber two,_he;has chloracne.t He's talking about i
two things, isn't he, sir?
A. Umhm.

Q.‘V:He's.talkingvabout chloracne.erhere'S'no question
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| sir, two things he listed?

about that's the result of the incident, is there, sir?
A. Correct.

Q. He's talking about severe psychoneurosis, correct,
, .

;

"A. Yes, he did.

Q. _All right. Now, he's saying those.tWO thinés are
the reéults of this incident, isn't he, sir?

A. vHé relates them to the incident, sir.

Q. My quéstion is he's saying that these two things
and only these two things, the severe psychoneurosis and the
chloracne, that's the only two thihgs he finds that's the
resuit of this incident, isn't that correct, sir?

A. He said they are related to the incident, yes,.sir.

Q. Is that a yes,to:my quesﬁion-—

“A. Yes, sir.

Q. As I stated it?

A. It is, sir.

Q. All right; And when you're talking about here, you
quote him, he's talking about the results of that incident.
Now,rwhat aré the results, sir, that,hé's talking about?

A. I asked you not to yell at me, sir, if you don't

Q. What are the results that he's talking about,
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A. Would you repeatithe qUeStion} sir.
’}Q. V'What are the :ésults that7hefs talking about, sir,
thé resu1ts of thé’incident?
‘A.  He's talking about>the chloracne and the.fesuits --
i Q;' -And Whét else, Doctor, Wﬁat's the 6ther thingvhe's"
talking about? | |
 A.  Thé péychbnéurosis;
0. | Yes; the'Sevgre'psychqneurosis,.Cortect, sir?
A. - Cortect. | |
Q."xihose are the two results of the incident that he's
talking about, correct, sir?
k‘ A. ‘That's what he saia.v
Q} 'All right. And then you go on td say after you éay
he'svtalking»ébout the fesults of-that inciden£,‘you then go

on to Say'he'sftalking about, and he‘knéw‘what,he was talking

| about, he knew that he was talking about the materiais‘of

that so-called explosion. You say that also, don't you, sir?
A. Yes, I do.

Q. And Mr. Willard was‘expOSed to the products of the

: runawaY*reaction. That is what Nestmann is likely to mean.

You said that, didn't you, sir?
" A. Correct.
Q. All right. Now, he is saying, you are saying there

that he's talking about Willard's exposure to the materials




%%?"ﬁ‘ 1 lof the»so-called explosion, correct, sir, to the runaway

2 \reaétioﬁ. Is there any question abgut’it?

3 A. Among other things, among other things.

4 Q. Let get that established first;”Dr.‘Suskind. Is‘

‘5 there any question about that Dr;‘Nestmann éccording to’your
,‘§ intérpreﬁétion of the reports said,thai he was talking about

7 Mr. Willard being expoSed to the products of that runaway

8 reaction?
9 A. Correct.
10 | Q. And that was -- we're talking again about the.
11 vseQere psycboﬁeurosis,.aren't'we,’Doctor?
12 | A. No, we'rebnot, sir.
; 13 Q. = Oh, we lost ihat‘somewhere?
14 ~ A. ' Yes, we did.
15 | Q. We're talking now just about chloracne?
16 A. We're talking about the symptoms --
17 VQ. Doctor, are we_talking about‘just‘chloracne? We're
18 talking about two things, we started out talking about two
19‘ things, the chloracne and the severe psychoneufosis, didn't
20, we, sir?
21 : | A. We're télking about severe psychoneurosis and-
22; 'thoracne, sif. |
23 Q. All right. And we're'still talking about that in

24 this paragraph, this sentence that follows where you say he's




;}f”\\ o1 telkingeebOut‘the_resuitseef thet incideht sewe!;e étil1}
- ez : 'thgtls“still the'éhbje¢£ of your'ahswef? o
-3 eJFAA The result of the 1n01dent, rlght. , 
:4v' | V*Q. That's st111 the subject of your answef, right,éir?:
'L'es_ ..,7MA,’ ‘Correct; 81r; yes. |
6 | '”Q. All rlght ‘He knew what he was talklng about, the'
‘7: ._materlals of that so—called exp1031on,er;ghtfrs;r?
8  ' e?‘ A, 'Correct. |
19'~' " Q. 3You're fyiﬁé‘the‘maferials offtha;eekplOSiep_tQ
510 - eheSe_reSults, correct, sir, yeu're.interpretiné hie answer
11 |that way? | | o
| 12 | a. ,Noe‘direetly}vsir, no,eeir;
SR . . v o S v o
\\Jj, _‘fié; - ‘,Q.’_.Net7diteetIY? Does it foiiew righe after the
|  fi4‘ feentence he?s‘telkihg‘abOUt the reSults oflﬁhaﬁ incident?
15 Does yoer'statement - deesvﬁhe eeatement‘thathheewas talking
. 16 about the ma#erials of that so-cailed ekplosioh and}Mf,' B
17 ,'Wiliard wes'exposedsto:thekéroducts of eheerhnaway :eaction_:
,18}  ;--‘_. . o 4
19 | A. "CorreCt;'
20 vj xg; ‘That's what Dr; Nestmenn 1s‘1ikely to mean?_
21 | Ao nght. |
’22‘v‘ .;Q.‘ Okay. We' re talking about Mr. Wlllard belng exposed

23vv‘ to these materlals,:aren t we, sir?

w24 A We are.
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Q.  All right. That'svright in there with that results
of thé incident, aren't we; si:? | |

A. That is —-

Q. The incident-is ﬁhe exposure of Mr. Willard to thee
méterials( correct, sif?

A, Not necessarily, sir.

Q. What is the incident we're télking about?

'A. The incident is--

Q. ° Isn't that what you‘said right here, sir?

‘A. May I -- | |

Q. Excuse mé; Isn't that what you said right here?
Hefs talking-- | |

A. .That is not how you interpret it though, sir.
You're interpreting it.

Q. Doctor, I'm not inte;préting it.

A. Yes, youba:e. |

Q. I'm»simply reading what you said.lihe jury is going
to interpret it. You say--

A. I can interpret it, too, because‘I stated that, I
said it, not you, I said it.

Q. That's exactly right, sir. You did say it, didn't
you, sir? |
| A. Yes.

Q. You meant it, didn't you, sir?
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A. , I}certain1y;did,vf
Q. Andiyéﬁ'ré'not backing‘aﬁaf-fromfa‘word:you'QeL"
séid, aré you;'Sif?; | |
A Ifllvéxplain‘it;>too; ifyoﬁ yili.alldw me to do’
that. | | | |
Q.f I.know_thét; Dd?tbt. l3ug.so,tﬁeré‘$ no quéstiqn

aboutfit, you‘ré talking]abdut'his psyéhbneurosis}and_'mv“

exposure to these materials, aren't you, sir?

A. "I'm'talkingfabput'the exposure to these matérials,

Q. TAﬁd psychonéurosis?
.A. Not.diréctly,'sir;

Q. ’_Doctbr,'isn‘t that the result'that'we'fé talkihg]“‘

‘abqﬁt; the‘incident, the psYchoneu:QsiS"and the”chlbracne?

’Didnft we just establish that?

AL Thé‘ihdident'is:mqre’thén:--‘
Q. ~,Eigu$é ﬁé,vbbétor--

‘A. e Jus£ the ﬁatéria1sr

0. 'pidﬁﬁt wéxjust establish thaf,‘D§Ctor? Voh; I know

it's more than just the materials. It's the fear as well,

sir, it's the fear of the results of the exposure} sir, it's.

| the fear of the éhYsical:effects, you'vé éstab1ished‘that,

sir, no‘quarrel about that. I agreé with'you.one hundred 

perceht,iboctor, thgre is no question but what-héVing these
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‘ thinésbhaﬁpen‘to yodt:tody‘eauSes‘fear;. A:feasonabie'man 
:iwill;ﬁave thatifeat,tandvI;dqn;t‘quarrel with that fdraa“
tmihutes;e~11ac¢ept that ohe:hdadred pereent} Doctor, that
' ‘that_ié the-fééult»bf beinq_éxposedtajrcnn. ‘It's a

|perfectly normal, natural, logical. result, isn't it, chtor?

A.;“‘nght. |
vfd;"No questlon about that, 1sn't that rlght?
A. QWell, in some people it mlght. |
v:QQ ”R;ght.“I meantlf --.some people might hot_bej

afraidlofvthe.consequehces_of TCDD exposure, but a reasonable

|person wduld-deVelQp_a»fear, wouldn't he, sir?

‘A;'}‘No;ﬂnot neeeesatily.n It_ali depends.
'»Q; 'Deetor,'didn'tbyeu‘jast eay.that it wase—h
A.:’,It all depends how well adjusted they are, 51r;
Q. bAll rlght But we take people as we. f1nd them,
sir.e’ | | |
'e‘A; : ¥ee,.sir@

Q. 'Some;people arevwéll*adjusted, some people aren't.

some people are‘tall and some are short;'some,are-prejudiced

and sOme‘are'not, isn't that correct, Doctor’ We take people
as we flnd them in this world don't we, sir?’
" A. YOu‘said’it,.sir.'

Q. Isn't that correct, sir? .
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A, That is correct.v

A Q. All rlght. And, Doctor, we find in people who Wlll

‘develop a fear of‘the results‘of”a,TCDD'exposure, isn't that

correct, sir?

A. 'hA‘fear of the-consequenoes of the --

Q. | Yes, | -

A,  -- Of‘exbosure;b

Q. dI agree one hundred petcent,‘Doétor.

A. The;feer‘of thefConseduence. |

Q} ,Doqtor,htherefs no doubt'about that,'snd that is
something that you expect Will‘deveiopintpartiCUler people,
isn;t that correct, sir?

tA;‘» injsdme people just iike_ih‘peopie:in the Army.

- Q. ,In combat fatigue,vright,'l.mean some people are

,mede psychologioally differentlthan others,varen't they,'sir?

A. Correct:

EQ. : Some people oan.take a hell of a lot of stress,
they oan be 1n a fox hole and be bombed day and nlght and’
smoke c1garettes whlle 1t’s 901ng on.A Other people'because
of the way God made them and nature made them and the H

env1ronment made them, some people at the first crack of a

‘gun or even before the crack of a gun oan fall apart, can't

théYt sir?

A.  They might.
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Q. Isn't that correct? You know that has occurred,
don't you, Doctor?

‘A. Yes.

Q. | All‘right. Thét's the Way we are all made, webafe
ali different,‘we'are‘all different individgals, aren't we,
sir? .

A. We‘ére.

Q.  And we know‘that some people are going to get fear

and it's going to be for them reasonable fear; isn't it, sir?

A. Fear is»not-reasonabie, fear‘is more often‘
unteasonable;  v>\A
Q. Dthor,_for them it's reasohable,'itfs what you
ekpect them to do when they're eXpdééd to this situation?
 A.» One canft reéllyvpredictvthat, sir.
Q. I know, but YOU'khOW that it is going to happéh in
certain individuals, don't you, sir? |
A, It might, sir, yes.
Q. You'panvpredict it, you can giQe them a

psychologicalytest and predict how they're going to stand up

to stress, can't you, sir?

A. One might do that, but not successfully.

A : S
Q. Doctor, among one thing that is one of the results,

one of the causes of a psychoneurosis, isn't it, sir, is the

fear? Doesn't fear cause psychoneurosis, Doctor?
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 could be.

the physical results, correct, sir? Doctor, that ish't~the

A, Fear is associated with psychoneurosis, yes, it

Q. Yes;

: -

A. Fear and anxie;y/;s in this man.

Q, All right. Dr. Nestmann was talking about that also
in the case’bf'Mr..Willard, waén't he, sir?

A. I believe he was.

Q. He was talking about tﬁe fact that the

psychoneurosis was caused by the fear from the exposure to

report;

A. Wbuld y&u repeat the question please.

Q. Le£ me rephrase it, Doctor, so that we éan get off
the eage.

A. Thank you;.

Q. In your iﬁterpretation of D?. Nestmann's report you
said he'é talking about the ;esulté of that incident, the
exposure'to the materials, that is what Nestmann is likely to
mean- and aléo the fear, did you not, sir? Look at your
testimony, Doctor, would you once more,'and_also the,feér,
the eprsure to the prbducts and also the fear, correct, sir?

A. Yes.
Q. Yes. And, Doctor, if as in Mr. Willard's case

psychoneurosis can be caused by exposure to the product, if
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that is true, sir, it ;aﬁ also cause psychoneuros;s’in
others, can't.it; sir? |

A.v No, sir.

Q. Doctor, are you assdming that it's true that it

caused it in the case of Mr. Willard, are you assuming that,

1sir?

A, I am assuming that in Mr. Willard's cése the
psychoneurosis is the result of the fear.

Q. Doctor, I want you to assumé,-as you said Friday,
that fear was one half'of your answet and the exposure to the
materials Qas the other half of the anéwer, sir, that the

psychonéurosis was caused by or the result of being éxposedv

~ |to the materials in this reaction. Would you assume that

please, sir?

A. Again I am assuming it, but that's -- because the
logic is inéorrect,\sir.

Q. Doctor, isn't that wha£ you séid here?

A. But there is a sequence to it, yes, sir.

Q. Doctor, isn't that what you said?

A. That is what I have said.

Q. ALl right. Now, Doctor,:if that is true, sir, in
the case of Mr. Willard, are you assuming that it's true in
the casevbf Mr. Willard?

A. I am assuming it, although I don't believe it.
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Q. = All right, Doctor. You're aSSﬁming, but you don't

- |believe 'it. Now, if it's true in the case of Mr. Willard, it

'can ‘also cause psychoneurosis in others, can it not, sir?

A, WithvthatvaSSumptiOn, yes, sir, with that
assumption.

Q. Yes.‘vAnd, of course, Dr. Nestmann knew‘that these

‘others, Jeffers, Young, Cunningham, Stover, Haning,3Martin,

'RichérdSon, Wright, were all exposed to the products of this

runaway reaction also or this so-called explosion, you knew

|that, didn't you, sir? Those are the persbns,.Doctor,'that

Plaintiffs' Exhibit71779 deals_with_thatvwe went through and

bointed out histofically that he had a history of all these

men being expoSed_tovthis rqnaway reaction.

A. No, sir. | |

Q. = Doctor, he made up the report 1779, didnft‘he, sir?

A. . He didn't‘make it up, YOﬁ did, sir. These:are his.
1etters, sir. | |

Q. Théy're:hisﬂ:éports, aren't thej, sir? I didn't‘
sign théée --

A; Yeah, buﬁthe>ekhibit, sir, is yours; not his.

Q. Dr. Sdskind,‘the exhibifvis the Court's right now;
Iﬁ's'been admitﬁed intoieVidence, but youjkndethe thrust of
my qpestion is‘referring‘to this‘gf0up exhibit, which

consists of Dr.,Nestmann's”répdrts, don't you, sir? Dr..
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Suskind, you're not listening to me. .

A. Yes, I am, sir, I'm just checking on --

Q. Would you answer my queétion'please;

A. What's the quéstion, I'm sorry.

THE COURT: Doctor, please listen to the questions
from now on‘and not be looking through other materials while
you're being asked the question. I think it does interfere
with your ability to concentrate on the quéstion.

Q. Doctor, I will ask it again so we can move on.
These reports are Dr. Nestmann's reports, aren't they, sir?

A. They are, sir.

Q. | He's mentioned in each of thése reports that these
men were éll expdsed to the materials of this-~ he's calls it
explosion, you call it the ruhaway reaction, isn't that
corréct, sir?

A. No, sir, that is not correct} sir, that is not
correct, sir.

Q. .Doctor, does he mention the case of Jeffers?

A. Yes, sir.

Q. Does he mention the case of Cunningham?

MR. HEINEMAN: Excuse me. Could I get that--

A. No, sir.

Q. He doesn't? Doctor, look at the first paragraph on

Cunningham's report. He mentions in the case of Cunningham,
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ddes,he not, sir?
MR. HEINEMAN: Mentions what?
Q. The incident, the accident that occurred in '49,

contamination that was all over the place, that he was in the

‘buildingf-

A. He was not, he was not in the group that was
considered --

Q. That was considered what, Doctor? Are you starting

to say he's not in the group that was considered to be .

_“psychoneurotic?

A. No, in fhevrunaway reaction.

Qf Doctor, look at‘the‘fifth paragraph. Doesnft.he say
that he was in the building when the autoclavéblew? How-on.;
earth could you be in it ﬁore than that, sir? |

A. Where's that, sir?

Q. As I told you, Doctor, the one,-tWo, three, fourr

| £ifth paragraph on Cunningham's report, sir.

A. Okay.

Q. Was he -- according to this report was he in tﬁe' |
building,when the autoclave blew? ,Docfor, are you looking at
the reports?

A. I am looking for my —--

Q. No,’DQctor, look aﬁ the reports, would you pleasé(,

sir. Doctor, I'm referring to Dr. Nestmann's report, what
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Dr. Nestmann knew or didn't know at the time he made his

diagnosis. I'm not concerned now at this point as to what

you knew,’sir. Could you look at Dr. Nestmann's report, Dr.

Suskind?

A.
Q.
Q.

Q.

Yes, sir.
He does--
According to his report, sir, yes, sir.

According to his report the man was there, was he

not, sir?

A.

Qo

‘According to his report.

Doctor,‘according to his report Stover was there as

well, was he not,vsir?, First paragraph, Doctor. He broke

out following working in a building where the weed killer was

being made?

A.
Q.

A.

Q.

‘it not,

.Q.
A
.Q‘.

A.

That is not the explosion or the accidenﬁ,”éir.

Well, it is =-- |

He was not in the accident.

All right, Doctor, it is the contaminant then, is
sir?

Well, you related it to the incident.

Yes, Doétbr,‘I~—

This man was not--

I agcept that, Doctor.

This man was not in the accident.
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Q.

All he was gxposéd to--

I-thihk we ought to keep the record straight.

Hé was exposed to the samé materials, correct, s;r?
Not neceésarily. |

Doctor, he is one of your group that you saw in

‘Right.

vHe's got chloracne, hasn't he, sir?

Yes, sir.

And TCDD causes chloracne, doesn't it, sir?
Yes, sir.

You determined in this case that it is the

‘contaminant in the 2,4,5—T or the TCP that caused the

chloracne, have you not, sir?

A.
Qo
A.

Q.

It's associated with it, yes, sir.

Have you not said that, sir?

Yes, sir.

And Mr. Stover there was exposed to these

materials, was he not, sir?

A.
sir.

Q.
he not,

vAa

He was exposed to the making of 2,4,5-T7, sir, yes,

My queStion is‘he was exposed to the matérials, was

sir?

He was exposed to those materials, sir.
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Q. And Dr. Nestmann knew that} did he not, sir, from

this report?

A. Yes, he did.

‘Q.’_ And Mr. Saxton had no neuroses, so we don't need to
worfy about him, do we, sir, but the next one;’Mr. Hanihg, he
was working in the‘building, was ﬁe not, sir? His problems
started §ﬁe‘month after the explosion; You see that; sir?

A. Yes, I dd, sir. | “

Q. And the next man, Mr. Martin, his problems started

|three or four years ago, which wodld have been 1951 or

ﬁhe;eabbuts, correct, sir?

A. I don't kﬁow what the date of this feport is, sir.

Q. | Well, that's not material, Doctor. He discusses
that his health was okay until six months after the exposure
to thé chemical, does he not, sir? Second pétagraph,
Doctor. |
| A. Thét's what this recofd reads, sir, Yes.

Q. And Mr. Richardson was the first man that worked in.
the building affer the explosion? First paragraph,:sir.

A. According to’this record, éir, yes. |

Q. Lowell Wright worked in the building that exploded
two years éfter the explosion, got the;raéhkon his face
mostly. You see that, sir?

A. That's what thé record reads, sir.
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Q. So, therefore, Doctor, it is a fact that Dr.

Nestmann knew that”all of these men héd been expoéed to theSé

‘Imaterials, did he not, sir?

A. I believe so.
Q. Yes, when he made his diagnosis of severe or

moderate or mild psychoneurosis in the case of these men,

| isn't that correct, sir?

A. No, sir, that's not correct,_#ir;’

Q. Doctor, haven't we established that in his report
he knows, and you jﬁs£ got thiough saying that-he knew they
wére exposed to the material? . |

A. Yes.

Q; And he made the diagnosis of se?ere, mild or
moderate psychonéurosis in the»case-of each of theée men that
wefmentionéd, did he not, sir?
| A, Yesr butbnot causélly, sir.

Q0. Doctor, i didn't say céusaliy, didvI, sir?

A, | Okay. As long‘as we agree. :

Q. Doétor, we don't agree as to whether it was not
causally, buﬁbmy question did npt say causally. My question
is br. NeStmannbwhen;he»ﬁadébthe diagnosis knew that these
men had been exposed to thé}chemical in queétion, did he not,
sif? |

A.  Yes, sir.
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Q.  All right. And, Doctor, if as we've established

then that you believe that he said the psychoneurosis

resulted from the exposure to the materials and the fear
generated by that exposure or by that explosion or by the

runaway reaction, if it occurred in the case of the one, then

lit might occur in the cases of many as well, might it not,

sir?

A. No;'sir.

Q. :‘ﬁoctér, didn't we just establish that if something}
can be tﬁe cause in one, it can also cause‘itkin others?

Haven't we established that this morning, Doctor, if we've

'estéblished anything?

A. It might.

Q. vDoctpr, if it cauéed.it in one, TCDD or the
contaminant had caused.the'psychoneurosis in one in the case
of Mr. Willard,vthen it might well have caused it in thé case
of these others, isn't thatb—-

A; No,«sir;

Q. Sif?

A. No, sir.

>Q. ~Sir?

A. No.

Q. What's your answer. I can't hear YOU?

A. I said no, sir.
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Q. Doctor, have you not agreed that it can cause.
psychoneurosis, that Dr. Nestmann--
A. No, I have not agreed, sir.

Q.  Excuse me, that Dr. Nestmann has said that the

| psychoneurosis is the result of this incident?

A. No, sir. |
‘Q;’ Dogﬁor, we‘went’thrbugh‘that.
A. The result of the incident?
Q. Yes.
Ag Yes, sir.
Q. - And the result of the expdsﬁre‘to the materials in
the'inéident?'
A. No, sir.
. Q. DoCto:,.don'tAQOUIrecall’me standing up there just_
a few moments ago-and ydu agreed thatvhelwés talking abdut
the materials ih the —;
A.i I do indeed.
Q. He.was talking about the materials, the exposure--

A, I said that he was talking about the materials as

lan initial exposure, but the sequence of events, sir --

_Q; Doctor, there's not any sequence of events.
" A. .Yes, there are. There are sequence of events.
Q. Dr. Suskind, do I have to constantly go over the

same question'and’establish again? Didn't we just get
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through saying quote " he's talking about the results of that

|incident”; didn't we establish that, Doctor?

A, Yes, we have.
Q. Didn't we establish that he was talking about the

materials of that so-called explosion~and Mr. Willard was

exposed to the proddcts of that runaway reaction?

A. - Yes, sir;

Q. All fight; Now, we got that Séttléd, that Dr.
Nestmann is talkiné about the results of the incident and the
Willard's exposure to the products of that incidehté Are we

A. That is my assumpﬁioh, that's my —F

Q. That's'what’ydqr explanatibn was.

A, Sir, Dr. Nestmann-didn't,say that, I said that.

Q. That's right. |

A. Correct.

Q. kThat's what you said.

A. Correct.

Q. If that is true, Doctor, if that is in fact what

|{Dr. Nestmann is saying, sir, if he makes the diagnosis of

psychoneurosis in the-cése of one, who was exposed to
materials and the consequencé df the exposure to the

materials, he might”weil make the diagnosis'in'the‘case of

|the many, might he not, sir?




10

11

12

13

14

15

16

17

18 -
19

20

21

22

23

24

VU

A. No.

Q. Doctor; are you assuming that he made the diagnosis
in one?

A. I am assuming that he amde the'diagnosis in one.

Q. And are you assuming that he made-- |

A. Made a diagnosis.

Q. That he made a-diagnosis that it was a result of
the incident, which was e#posure to the materials? Are you
assuming that, sir? |

A. No, I'm --

Q.' Doctor, see, that's -- I just asked you; Doctor-—

A. '.It's the>cdnseqpence of that.

Q. Doctor,'I just asked you did we‘not make it»clear‘
that that's what you said he éaid? Didn't we do that once,
twicé, foru times?

A, I said more than what you're'saying, sir. I said
more'than,whét yoﬁ're saying. | |

Q. Doctor, I know that you said more, you said--

A. There's a logical sequence in that.

MR. CARR: Your Honor, would you ask the witness to
confine‘himself to the queétion I'm trying to ask him.

THE .COURT: Doctor, ydu do have to confine yourself
to the question that counsel aéked‘you. Gentlemén, could I

see you at the bench for a minute please.
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(At this time a conference was had at the bench out
of tﬁe hearing of the jury.) .

THE COURT: I really don't Qant to go through this
the sixth time. You may, if‘you wish, order him to assume or
ask him tb assume that he did say that so we can move on and
finish this part. We got aboht'six minutes left before we've
got to break and I think there's more than ample basis in‘the
fecord for asking him to make thatlassumptioh from Ftiday and}
from today, and‘I think this is covered in your‘continding
objection.

MR. HEINEMAN: Well, Your Honor, I must strehuously
object to the Court suggesting that such an assumption be
ordered or that the man be.ordered to assume such a thing.
Mr. Carr has continually twisted the man's statement. He
continually fefuses to let him explain, he interrupts his
answers.

THE COURT: 1I'm going to interrupt you. He's got a
right to interrupt a nonresponsive answer, and the ones that
hé's interrupted this morning have been nonresponsive, number
one. . Number two, it is not tﬁistiﬁg. I've read that
traﬁscript, I was»here’Friday when he testified, I reviewed
the notes from friday. It is not twisted. Objection is’
overruled. 1It's part of the continuing objection. I want to

get on with this and finish this section. You may proceed,
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' Mr. Carr.

Q.

(The following proceedings were had in open Court.).

Doctor, I've asked you to assume that we have

eStab;ished that you have agreed that Dr. Nestmann has said

that the psychoneurosis was the result of being exposed to :

the materials in this incident. - Assuming that, Sir, if it

caused it in that case of Mr. Willard, it could cause it in

the case of others, couldn't it, Doctor?

A.
Q.

" A

A.

Q.

Are you talking about the psychoneurosis, sir?
You want'my question read to yoﬁ agéin?

Yes, please.

(Court reporter read back the last question.)
No, sir.

Are you assuming that Dr. Nestmanh said that it

caused it in»the case of Mr.vWillard?:

A.

'I have to assume that, sir, but you said that I

said that it caused it, and I did not, sir, in the first part

of your question.'

Q.

Doctor, my question said that you said that Dr.

Nestmann said it caused it. Now, if I didn't make it clear--

A.

Q.

that.

No, I did not, sir. I did not say that.
MR. CARR: Your Honor'—-

Dr. Suskind, I want you to assume that you’did say
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MR. HEINEMAN: Your.Honéi, may counsel approach the

{bench?

THE COURT: Yes, you may.
(At this time a confefencé was had at the bench out
of the hearing of the jury.).

"MR. HEiNEMAN: Here diréctly in the statement where
you say Dr. Nestmann said his'psychéneurOSis>caused it he
said I didn't say that.

TﬁE COﬁRT: He did jﬁst the page before.
MR. HEINEMAN whére? ’ |
THE,COURT: On the paragraph that's been read to him
three.times today.kThis is the éame objection. We aré‘going
to finish this. Your objection isbpverfuled.
(The fol1owing proceedings were had in open Court.f
Q. Doctor,vaésume, if yoﬁ will, that according to Dr.
Nestmann the materials in'this explosion caused Mr. Willard's
psychoneurosis. Would you do that, sir?
A. I am assuming it, sir.>
Q. Yes.
A. At yoﬁr request.

Q. Yes. And if it caused it in the case of Mr.

‘Willard, it could cause it in thé'case of these othérs, cbu1d 

1it not, sir?

A. With that assumption, sir, I would say it might.
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Q. Doctor, did Dr. Nestmann tell the commission that
these other ten men had severe psychoneurosis following their
exposure to the material? You have looked at all the reports

in 1782, in Plaintiffs' Exhibit 1782. Did he tell the

_ Workers' Compensation Commission that these other men had

severe psychoneurosis?‘ '

MR. HEINEMAN: Objection, Your Honor . May counsel
approach the bench?
| THE COURT: Yes, you may.

(At this time a conference was had at the benéh out
of the hearing of the jury.) |

MR. HEINEMAN: Your Honor, I object to this
question insofar as it relates to 1782. ‘In 1782 there are
also contained summaries of testimony. Now when he says
Suskind-- when he says Nestmann told the commission that it
wasvthe result, that the psychoneurosis --

MR. CARR: 1I'll amend my question to include just
the reports. |

MR. HEINEMAN: -- Because that's just not true.

THE COURT: Okay. Why don't you amend it?

MR. HEINEMAN: May I finish my record? Nestmann
specifically testified before the commission as is apparent
from the summary of his testimony that it did not cause the

psychoneurosis.
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THE COURT The questlon is proper.
(The follow1ng proceedlngs were had 1n open Court )

- Q. Dr. Susklnd, ;n Plalntlffs' Exhlblt 1782 did -- 1n _

'the reportS'of’Dr. Nestmann'svthat were submitted to the

' comm1831on as we've gone through already, Doctor, he makes no

dlagn051s of severe psychoneuros1s in any of these reports,
does he,_s1r, that we went through'last weekz, You recell_
that}_sir? » |

A. It doesn't matter-- . | v vv B

Q0. _No, that was his testimony, Doctor, the one --

CoA

‘reoall, you wanted to %efer to his testimony?h

A, Well —- .
| Q. I'm referring to'hisrwritten:reports, I was_:
referring to it'then,vI'mereferring to it now.
‘A, Your last question, sir, was about his testimony if:
you wanted tovaskhme-ebodt -
Q. _Dootor, it was not. vMyéoestion-;
A. Yes, it Was; |
Q. It was ebout the reports;
THE COURT Doctor, answer’ the questlon that has
been asked of you please.
Q. Doctor; it was about the reports submitted to the

commission._Does he advise in these reports'that's,submitted,

to the commission that any of these men have a severe,
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moderate, or mild psychoneurosis that's contained in

Plaintiffs' Exhibit 17822
A. In those limited reports he did pot, sir, yes.
Q. All-right.
THE COURT: Mr. Carr, is this a good pbiht to.
break? |
 MR.,CARR: Yes, Your Honor, that's fine.
THE COURT: Ladies and gentleﬁen, we're going to

ahve to break at this time until the end of lunch. We'll

resume again at 1:15. I would remind you and this goes for
any other breaks that we take during the day, you're not to

| discuss this matter among yourselves or with anyone outside

the'jury‘panel or as of yét form any opinibns or conclusions
about the matters on trial. Court's in recess. Gentlémen,
could I see you in chambers.fOr a moment please.

(At this time the following proceedings were had in
chambers out of the héarihg of the jury.)

THE COURT: You éaid you had something t§ talk abbut
with Dr. Suskind?

MR. NASSIE: Just his schedule, Your Honor, just his
échedule; | |

'MR. CRAVEN: Judge, weire trying to get from Mr.
Carr some idea of how long this is going to go on. - Everyone

knows the day count as to how long this has gone on, and it's
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{the same kind of, we think, verbally beating on the witness

to make the witness use Mr. Carr's choice of language, but in
any event, Dr. Suskind has a longstanding commitment for
Thursday, and simply can't'be here on--

THE COURT: What is the commitment.

MR. CRAVEN: He has -- Joe knows the names, but he
has two meetings to go to Thursday.

MR. NASSIF: He has a meeting at noon, your Honor,
with the directof of the'National Institute of Occupational
Safety and Health, and I had the name of the individual, I
don't have it with me, who's coming in from out of town with
a number of other individuals from the National Institute of
Occupational Safety and Health to meet with Dr. Suskind and a
number of individuals‘at the University of Cincinnati and
that starts on the noon. And he has a meeting in the morning
with the university and its attorney, but in any event, I
mean, the meeting in the morning doesn't makelany difference,
because he'd have to be back there by noon time anyway on
Thursday.

MR. CRAVEN: This has been going on since February
l14th or 13th.

MR. NASSIF: 10th.

THE COURT: The meeting has been set since then?

MR. NASSIF: The meeting was set even before that.
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THE COURT: Oh, yes, right,} He started testifying

|around, I think it was February 10th is when he started.

MR. NASSIF: This meeting has been set;for_several
months, your Honor. Dr. Suskind‘was h6pefu1 that he would be
offvthe stand before this, but advised us of the ﬁeeting. of
course it carries into Friday, but wé're off Ftiday”anyway.

THE COURT: Friday is a Court holiday. |

MR. NASSIF: Right. I told Dr. Suékind that wouldn't
beba problem. |

THE*COURT: We're off Friday anyway. Okay.

MR. CARR:V Well, our position is it's one more day
ﬁo extend the length of the case, but it's all according to
how important it is to this man. If it's -- if it's of vital

importance to him, why, we've accomodated others for =--

| including'me, including -- for important meetings, and I

can't -- I have to rely upén as far as I'm concerned upon the
gobd faith of ﬁhe peoble méking the representations that it
is an important meéting that the man -- that this Court éan
consider takes precedehce over this procedure.

THE COURT: Okay; Well, you kndw, I mean you
presented it to,me as an iﬁpoftant meeting. We éan take.
Thursday off. |

MR. NASSIF: Thank you, Your Honor. Okay.

(At this time a short recess was taken.)
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(Atlthis time the following’pfoceedihgs were had in
chambers out of the hearing of the jury.) |

THE COURT: This will just take a minute. I think
not ail the ju:ors have gotten back yet.» i want to notejas
per,the matters that we discussed this morning we have

accommodated a number of witnesses as far as other

| professional obligations, and I'm perfectly willing to

accommodate -- I'm perfectly willing to accommodate D:.

Suskind to the extent that's reasonable as far as his other

|professional obligations are concerned. Noting the problems

that we have had with Dr. Suskind - on the witness stand and
despite those problems I'm~willing‘to extend to him'the
prOfessional courtesy of trying tokaccommodate important
matters that heé's set aside time for in his schedule and that
he has had as a longstanding obligation.

| And I would’appreciate it; since I am taking this
attitude, if he_would try to aééommodate mé and try to foliow
for é change this Court's admonitions, this Céurt'skru;es,
and this Court‘s requests‘as‘faf as his conduct on the
withess stand. You gentlemen are in close contact with him.
Obviously I would appréciate it if you would cohvey that_both

my.decision as to our»being off Thursday to accommodate his

schedule and my request that he return this professional

|accommodation by following what I request as far as his
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conduct on the witness stand. There's not a doubt in my
minds that up tovthis'point'that'he'has not followed it, that
he's perfectly capable of following it, that his actions tc(

this point have been deliberate, because the man is too.

' sharp, both intellectually and in every other way'net“to

have. The only conceivable excuse that existed befbre as co-
hlS not haV1ng that, I think, has been remedled by hlS -
willingness now to wear his hearing‘aid device.in front of
the jury, and- the fact that he s 73 years old is a fact that

is notW1thstand1ng, because the person obv1ously is none the

|worse for wear. I'd like to be in as good a shape at the age

of 73; So I would appre01ate it, hearlng aid and.all, I_
would apprec1ate it if he would, if you would convey that to
Susklnd. We'll adjourn at the normal time Wednesday.and_
he's free to go. I guess you gentlemen are assﬁming we/still'
have our argument Wednesday efternoon, but I wduld'eppreciate
it if he wohld rethrn the professional courtesy_of_following_
my requests as to his conduct’on the witness stand.
MR.:CRAVEN: Judge,'While we're télking.about_that

and we obviously respectfully disagree with the conclusion~as

to the cooperation of Dr. Suskind. This --

THE COURT: I'm aware that you do.

MR. CRAVEN: This cross-examination is, we think,

abusive of the witness, and if Mr. Carr would ask a:questioﬁ
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g?;;; 1. and‘let the witness respond ins#ead of walking:on'his
2 responsebwith a new Question whén'he obviously is getting an
‘3 énswer that he didn't want and then recpnstituting the same
4 quéstion over and over and over again and tryiﬁg to entrap
5 ‘Ehe wiﬁneés to using or forcing the witness to use his own
6 words. Mr. Carr wahts to testify through this witness, and
7 ‘this is -- this is harassment of the worst sort.
8 ' MR. CARR: Perhaps counsel wasn't at the bench when
9 the same érgument‘was made by Mr. ﬁéineman.
| 10 ~ MR. CRAVEN: I was not. : |
11 MR. CARR: The Court found at that time and told
- 12 Mr. Heineﬁan fhat I was not walking on the»answérs, that I
%{:;3 l3‘b had every right to interfupt a nonresponsive,anéwer.in order
.14 tq; from my viewpéint in order to prevent the Qitnéss from 
15 giving to the_jdry an an#wer-that he wants to give,.
16 ‘notwithstanding theffacﬁ that it's in no way responsive:to
17 the qhestion asked; Counsel has nbt seen fit to impress upon
18 the witness the requirement that this Court has made that the
19 witness féSpoﬁd to the quéStion asked;‘ Counsel has staﬁed
20 earlier, Mr. Heineman sfated earlier that he disagrees with
21 the'Cou;t's interpfetation‘qf‘a responsive or nonresponsive
22 answer. You, Mr. Craven, apparently also disagree with what
23 the Court has considered to be apprbpriate conduct on the’
& ;} 24 paft of a witness and whether‘rf whether yOU'like,iE or ﬁot,
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| it is the Court's ruling, which I'm bound by, which you're

bound by, and there's no question in my mind but what this

‘witness is ciever, he lies, he pretehds that_he‘doesn't know

the problems that I'm talking about when I ask the question.

Just read a bit of his transcript today. - I asked him, now,

Doctor, if a man has pain, he has pain, doesn't he, and the

response is, no, he_doesn't. The man -- énd.that's —-1theré
have been a number of plaCes that he absolutely refuses to
allow’hié knowledge of the English»language,‘his knowledgé of
what's to take place invthe courtrooﬁ, the ofde?s that fhe

Court has given him. The Court started threatening the

|witness with contempt action if he did not respond

| appropriately. The threats did no good, didn't bother this

witness in the least. 'He has gone on his merry way. The
Court has requested this witnéés to respond appropriately.v
The requests have gone ignored. _The Court has ordered
counsel to instruct the witness to respond to the questioné
appropriatély. The requeéts or the_instructions from éounsel
héve gone ignored and unabated.

If I did not interrupt the'witnesébwhen he was

giving a nonresponsive answer, I would be completely, and the

| jury would be completely at the mercy of what this witness

wants to say,’beéause the orders of the Court have done

'absolutely no good to reign the man in, the requests ofvthe
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|Court have done no good to reign the man in;’the instructions
of COUnselvhave.done no good to reign the man in, and the

',only'conéeivable Way that I can prevent a nonresponsive

argumentative answer to come into this record is in-fact to

interrupt him when it's clear he's making an unresponsive

{answer.

‘The Court has held that I have the right to do

‘that,'and; counsel, I suggest that you havé_no'right to take

 »anything, any issue with.what I have done in view of the

Court's ruling. You said that I'm doing that to harass the

‘witness. The Courtvhas held I've got the right to do that so

you in_gfféct'are sayiﬁg‘that EhisICoﬁrt has allowed me to
haraés the witness whén in fact‘this Coﬁrt has;‘I'm sﬁre,
concéiveé it to be'the only‘way,this witness éan bé even
halfway qontrollea'is ﬁhat»I do interrupt a'noh?eSbonsive
answer. |

'MR. CRAVEN:‘Rex, the difficulty with the position-

|you take is that you arrogate to yourself the role of Judge.

| MR; CARR: No, I'm»teliing'you what the judge‘
ruled. '
,MR.‘CRAVENé No, I'm telling jou what you're doing.
THE 'COURT: Nb,-no, hbwAwait avsééond; -
'MR. CRAVEN: Judge, let me just make —-

THE COURT: No, I want to make a point here.
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MR. CRAVEN: Well, may I--
THE COURT: There have been instances when I have
held that an answer should be continued, because I thought it

was reSponsive. Unfortunately in the majority of the cases

in which the interruptioh has occurred it is because it has

been upheldvby me as interruption of a nonresponsive answer.
I wish it were in the minority. Unfortunately, it's been in

the majority, and I think Mr. Carr's actions have been

‘correct. When the interruption has not been proper,'I've v

alloWed the answer to procéed;_ahd I think»in~éll of'those
iﬁstanées where there have been interruptions, I haVe:allowed
counsel tovapproaCh the bench to object on nbntepetitive
objections.
MR. CRAVEN: Judgé,.I ﬁave nof seen all the
testimony. |
| THE COURT: I realize you haven't.

MR. CRAVEN: I have been here for all of it for the

last several days, and I have to -- I have to disagree with

Mr. Carr. When he walks 6n the testimony‘when the answer --
he makes a determination he déesn't like the answer rather
than it's nontesponsive, and whether it is or is not
responsive is fairly debatable, bﬁt he decides it’s not
respoﬁsive and interrupts tﬁe witness' whereas if it's fairly

debatable he ought to let the witness complete the answer and
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then move to strike it if it's not'responsiye, and then the

|Court would make that determination, but following the

process that Mr. Carr uses, Mr. Carr determines what's

responsive.

THE COURT: I completely.disagree‘rI've'1istened to
him,»too.: The‘Witness‘is sitting closer to me than he is he
is to anyone else in this room, I think, and as I said,

unfortunatelyvin the majority of the times when Mr. Carr has

‘ interrupted;‘it has been because it's a nonresponsive
‘answer. I wanted you to convey what T sald to the witness..

We’haveigone through this before. Let's get ready so that

when.we get ourvjurors’together‘we(canxgO‘badk into‘trial.
| : (The»followingiproceedings Were‘had iﬁ open Court.)
,THEvCOURT: Ladies and gentlemen, I apologize for us
sterﬁiog‘so late. We had some matterS~that'hedjto be taken up
in chambers‘beforevwecould pgoceed. .Also‘let‘you know thet‘

this Thursday we will not be having court,'so’if~youlwould,

Anote that dowﬁ»please. Mr, Carr, you may proceed.

Q. Dr. Suskind, I'd llke to, if p0831b1e, go through
some, the feportsbehat'are Nestmann reports that are part of
1782.“Forfconvenience I?m going to give yoo.a 4-»the report
itself that is from Exhibit 1782. |

 (Plaintiffs' Exhibit 1784 marked fbr

identification.)
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%;?;; 1 | : | MR. HEINEMAN: May I see it please? r
2 o /MR. CARR: Yes, I intend to. |
3 0. Hand you 1784, Dr. Suskiﬁd, dealing_With:Mrf
4 Bailey; It shows his complaints to be, chief‘compleihteeto
5 be tired, worn out all the time,vsleepyvali the time, back
6 hurts occasionally, endlhas a place oh his_bottom,;hasia few

7 - | headaches, legs that bothered him, tired, weak, and go to

8 sleep easily, chest paiﬁ around his heart all the time, is
9 that correct, sir?
10 R A. That is what the reports reads sir.
11 "~ Q. The report alse saysigﬁhe-second ?; it déscribeev
élﬁ\_ 12 more in detaii.his exposuré and the problémsfthat-he had from
il 13 | the exposure, and‘I‘doh't intend to read each of those, éir,
>l4‘ bdt in £he reference to the Headaehes, £he second paragraph 
15 from the bottom the repqrt states that the headaches preceded
16 the explosion and the exposure, doee it not, sir? |
17 - " A.. Yes, it does, sir.
18 , Q. And it's also pointed out tha£ fhe libido problem
19; ’or rather he talks abodt a sexualrbroblem, proﬁlem getting
20 | erections following.the exposure, but he says it's now
21 | getting better, does he not, sir?
22 © A.  Yes, that's on Page 2, yes, sir.
. 23 | _'Q. As far as his reflex is concerned, his reflexes

24 were all either two plus or four plus, were they not, sir?
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MR. HEINEMAN: Excuse me, Your.Honor. lMay counsel
approach theAbench?
| THE'CQURT: Sure.
‘(At this time a conference waé had at the bench ouﬁ
éf the hearing of the jury.) - |
MR. HEINEMAN: Since the Court has already ruled
with respect to my request to have Plaintiffs' Exhibit 1782...
admitted, and my objecﬁion'to any téstimony about 1782 or any
questioning df this witness abdut 1782 without iﬁs having .
beén‘admitted,'l'm,assuming that that same objection ana
ruling will go -- |
THE COURT: Sure.
MR. HEINEMAN: -- With respect to any portions of .
1782 which may be.remarkéd‘as other exhibits. A
THE COURT: Absoluteiy.
MR. HEINEMAN: It will be a continuing objectioh so
I won't have to make it each time., | |
THE COURT: Sﬁre. I think that's the~propér way to
do it. No éroblem.
_(The‘followihg<proceedingslwere had in open Court.)
(Plaintiffs' Exhibit 1785 marked for
identification.)

Q. Doctor, handing you now Plaintiffs' Exhibit 1785{

| that is a report dealing with Mr. Haulman, is it not, sir?
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A. Yes, it is, sir.

Q. lAnd did I have the one marked that has my
underlining on it or did I give it to the’Court'or‘tof
cbunsel?

| THE COURT: I think you gave it to me.

MR. CARR: All right. May I exchénge it?
THE COURT: Sure.
MR. CARR: Thank you.
Q.‘w’Doctorj Mt.'Haulman's.complaints were; cﬁief'_

complaints were tired in the»legs, highly nervous, under

treatment for gas, chest pains in the left chest, correct,

sir?

CA. That's what the record reads in part,_sif, yés._

Q. He states according to this report that he Qas
completely well until he worked in that bdilding, isn't that
correct, sir? | |

A. That's not altogethervaCCUrate) about six months
after‘he worked in the building, six months after he worked
in the building.

Q. Yes, but he was COmpleEely,well until after he

worked in that building, isn't that correct, sir?

A. That's what the records reads.
Q. ' That's what I asked you, Doctor. As far as his

nervousness is concerned, he's been nervous for five years,
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and his report is dated June 6, '55, and he thinks his

nervousness is getting worse, correct, sir?

A. It says the nervousness has increased, yes.

Q. Well; it says the nervousness is getting worse and

as the bumps and aches disappear, the nervousness increased?

A. Yes.

.

Q. . Doctor, it also points out that he had trouble with.

the dimunition of sexual desire, correct, sir, he had

relations three to four times a week. Now his average is

|once a week, he's having trouble getting an erection now,

-that is, in June, '55. Do ybu see that, sir?

“A. Yes, that is how the record reads, sir.

Q. His reflexes are all two plus and three plus,

|aren't they, sir?

A. Tha;'s éorreét, sir;
 (Plaintiffs' Exhibit 1786 marked for
identificatioﬁ.)

Q. Handing. you now Piantiff's Exhibits 1786, which
refers to Mr. Hawley. This is dated, looks like it might be
AugUst‘éf '55, cbrfeCt, sir, sometime in '55 at least, is
that correct, sir? |

Af Well, it'é sometime in '55 is all I can'say.

Q. His chief complaint was his legs hurt bad; he tires

easily, his legs are so painful that he's awakened at night,
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and . he still has SOme rash 1eft; is that éorrect} si;?.Tﬁe
chief complaints right at thé‘top of the page, chtof.

‘A, ‘Yes,’ﬁhat's acchraté) sir. |

Q. And he alsovstates éS~far.as his history is
concerned that he had ~- he worked some eight months.in £he'
old plant, had a considerable exposure_acéording tq him,'and
he Says he had always had good health’until_he got'sick’with
that exposure, isn't that correct, sir?r'Right in the.ﬁiddlé

of thét page, Doctor, past history. He has alwaYs had gbod |

‘| health until he got sick with this exposure. Do you see

that,.Dr.:Suskind?

A. | Well, I don't sée it as fou state it, sir. That's
why I'm a little —-

Q. Well, let me read it exactly. Quote " he'has'always
had good health until he got sick with this exposure” end of
quote. isn‘t thét what it says, sir? bo ybu'see it, sir,_of
can't you find it?

A. Yes, I see it, sir.

Q. That's exactly what it says, isn't it, sir?

A. 7 That's what it says in this report, sir.

Q. Yes. As far as his reflexés are-conceﬁned he;s.gét
two plus knee jerks and apkle jerks on the lower extremities;
but his upper extremities or triceps and the biceps aré'both-

one plus, correct, sir?
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A. That's how the récogd reads, sir.

Q; His abdominals are four plus as are hiéwperiéheral.
pulsations, is that co;rect, sir?

ViA. That's coriéct,4sir.
(Plaintiffs’ Exhibit 1787 marked for

identification.) | |

Q. Handingvyou Plantiffs’ Exhibit 1787 that is a
report of Dr. Nestmann dealing with é‘Mr. Lane,‘is it not,
sir? |

A. It is.

Q. His §hiefvdomplaint as.of November 12th,‘1955 were

hervouSness, heart bothers him a little, achesﬁand pains, has

Inot had as good health as prior to the explosion, correét,

sir?
A. That's what thisxfecord reads, sir.
kQ.‘ And‘according t§.what Dr. Nestmann repofts the man
denied illness prior to the explosion, dia he not, siré
A. Thét's what the record reads, sir.
Q. Ana he élso states inbthis record that the

nervousness has been present since the explosion, and it

| seems —-- he seems to get worse all the time. He did not

nbtice the nervousness until 1950, but it's present all the
time now, is that correct, sir?

" A, . That's what this record reads, sir.
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éir. |

A. Yes;

Q. Is there a report of Dr. Nestmann that reads
differently than this?

A, ‘No, not Dr. Nestmann, sir.

Q. Doctor, is there some other reporfbof another
physician in‘;§55, which -- where he doesn't report thai he's
nervousness ‘and has theSe prpblems?

A. I don't know in '55, but there is in '53, sir;

Q. l953_you're.£alkihg about your reporﬁ, sir, is that
what you're taiking about, Doctor? Sir,‘would you ansWer my
question please, sir? | |

A. I am looking at my reporﬁ; sir, to see whether I ém
accurate. |

Q. Is that the report yoﬁ‘re talking about, Doctor? 

A. I have.tb look at it to see whether or not it is_
there,sir. |

» Q. Doctor, you said'it‘waé,:you éaid.there was a
teport in 1953. Is‘it>yourvre?ort that you're‘talking about,‘
sir? Would you ahswer~my questiqn; sir? |

lA} I am looking at my report, sir. I don't have it in
this report, sir, no, sir. |

Q. You gave me an answer before you looked at the
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RN 1 report, did you not, sir? Didn't you, sir?
2 A. Theré are medical reports of ﬁhe exémination of Mr.
v'3 Lane. ‘ |
4 Q. .Excuée me, Doctor. Doctor, you were referring to
5 - thé.1953 report, wefen't you, sir?
6 | A. viNot necessarily.
7 :b Q. Doctor, didn't you Say 1953 report?
8 A. Well, this is the medical.
9 : Q. Excuse me, Déctor.‘ Didn't you séy that}‘sir?_
10 A. It didn't have torbe my report‘though.’
11 . Doctor, didn't you éay-the 1953‘report?
g;i3 12 © A. I said a 1953 report.
L v ‘ . _
13 0. Doctor, you didn't even see him in 1953.
14 | A. No, I didn't seevhim'mysélf;bsir.'
15 Q. Doctor,ldo you.héve SOme knowledge of somé other
16 report in 1953’in which Mr. Lane’isn't reporﬁed as saying
17  |he's neﬁqus and has thése problems?
18 | A. I believe there are‘medical déparﬁment ;eéorts
19 which are =-- which_indicate'that he doéén't complain in - at
20 |the time of those examinations as he does in here, sir.
:21 .’ 0. Doctor, do you have knowledge of some réport,:sir,
22 - |in which-fhat's stated? |
e 23 ~ A.  Well, I believe i'have seen it.
A 24 ‘Q. Would you answer my question, Doctor. Do 'you
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N 1 | have--
2  1o A. I believevI have'eeen‘suéh evrepert. )
3 Q. | fr:Knowledge of e,reportiin which that's stated,
4 sii?. | |
‘5 L A; I believeﬁi_have'seen}such‘a repo:ﬁ;
6 Q. My question'isé— Is that a yes, you' do have
7 kﬁowiedge, sir?
8 e A. - Yes, yés;
" 9‘ * Q. When did yOU‘lastvsee the report,- Doctor?
10 | A I*cen't recall, sir( but -
11 “_ Q. “Giﬁe‘me:yeur best 5udgment when you last sew-that‘.
.é;i\ , 12e5, report With reference to mr} Lane. o
- 'e13‘ ; "n.‘A. I beiievevit might be since'tﬁis -- sinee my
14 teStimony, siﬁce‘my testimony started, sir.
15: : Q, Ifdelike-you to give}me your‘beet-- And_eounsel
16 | show it to you?
17 A, I haveISeen a lot of reports, sir; and I believe I
18 | sew it.
19 : FQ; .'Did counsel show iteto yoﬁ, DoCtof?'
20 | A. . Yes. |
21 | ~ MR. CARR: May I have it?
22 A.'b”I don't have it.
.23 . Mr. oar :== Mr. Heineman, some report on ﬁr,eLane
ﬁ\fj 24 dated;from 153, | |
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'MR. HEINEMAN: I don't have any such report here,

M. carr.

N _MR.‘CARRs “Thank YOu;.Do ybu’have such aireport,f‘

|counsel?

MR. HEINEMAN: I don't know. 1'd have to look and

see.

Q. 'Doctor, is it a-faCt, is it not,.that‘youvsimplyv

|have not seen such a report?

»A. "Nq,Qi;!é,hot a7fact'that"I have not seen, sir.
'Q; :Allbright. If you have seen it,rthen;counSe1VWill
give it to us tomorrow,-andlwe'll find out, won't we, Doctor?

MR. HEINEMAN:v'Ybur Honor, may counsel approach the

'THE COURT: Sure. =

(At this time a cénference was had at the bench out .

|of the heatiﬁg'of thegjhry.)

MR. HEINEMAN:.-I:assume that there willvbe,no

further admonitions from the Court to me about requesting

‘shch‘info;matign fromhMr} Carf‘iike he just didifrom me
‘wiéﬁbﬁt éﬁy:admohition from ﬁhé'COurt;'quu;will‘tecalljthe‘
’Cburt;admoniéhe& me that'i‘should ﬁét askvhim for ciﬁatibné
'_ih §font of thé jurylér'anything like ﬁhat;xénd now he has

doné»this,with me in-¢onnection,with this thing. I don't know.

what report the doctor is referring to, but I assume that
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'admdhition Since it apparently does not apply to Mr. Carr

will‘no‘longer apply to me either. '

THE COURT: You're telling me that a request to —
you're suggestingvthat.a réquest to cite where in two years'
o§ prior evidence something exists equalé a request for
produétion'of materials as far'as‘requests, aren't you?

MR. HEINEMAN: I am suggesting to the Court that
what Mr. Carr‘just did was exactly what the Court.fequested
not be doneop Friday.

MR. CARR§ Thaﬁ simply ish't so. The witﬁess.
suggested that hevhad seen a report since he started ‘
ﬁestiinng. | |

| MR. HEINEMAN: He didn't use my name, did he, sir?
' MR. CARR: He said cbunsel, you're the counsel.

You're thé chief counsel, you're fesponsibie for all of them,
aﬁd.YOu're résponsible foi giVing:me that material if you

have such material. 'And he's the one that said counsel

| showed him a 1953 report relating to Mr. Lane. I think it's

perfectly proper duriné the course of this examination if you
have'suqh a report to ask you for it. It's a far cry from
asking me to go'tb a transcript two years»ago and'pullmout a.
citation for you. |

MR. HEINEMAN: Well, Your Honor, may I get this

clarification of what the Court's ruling is?
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THE COURT: I haven't made any‘ruling. Iivé1not
been requested to:makea:ruling. ’IfVYOu're asking £hat I.
make é ruling as farvas equivélenciesllike'that, that. |
reéuest, I think,‘is improper. I take each of the#e
situations as they come up, and I evaluate thém{ I héQe

except for the points in which I Specifically»made certain

jgrouhd rules that apply to all counsel. I take each of these

situations asvthey come up and rule on them aécordingly and

édmodish accordingly.

if you ha&e such a report or if you don't; I-Qouid
appreciate it beihg p;oduced.l I'mbqrdering that it be
prod&ced. If not, you know, leﬁ us knpw.that y&& don’t'have
. | , o

MR. HEINEMAN: Let me ask you this, Your Honor. On
an occasion Whén Mr; Carr} and ﬁhis is CIafifying‘what the
Court has in mind == on an.occasioh when Mf. Cérr SQeks to
impeach a witneSS'with prior testimony, am I‘pérmittéd to ask
him the citation for that testimony?

| THE COURT: I have tbld you a dozen times, I'm not

in the habit of making these generalized or advisory

fulings.»,I have ruled on a number of different situations, I

think my general outlines are clear andvI'm repeating it

again except for the points where I lay out certain general'

ground rules that apply to all counsel. I evaluate a
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situation as to the- spe01flcs of what happened, the context

.1n whlch it happened and exer01se my dlscretlon accordlngly. ‘

’Now, that is the only answer: that I am 901ng to give to the

questlon that you asked me," cause you're asklng me ba51callyl

'-j for an adVISory type of rullng, ‘and I have not glven that to B

elther 51de,,I don' t 1ntend to, and I have glven both of you'

gentlemen certaln general gu1de11nes of prop051t10ns that I

‘ want followed.‘ I have made. I don’ t know how many rullngs in
"thls case, but I would assume . that someé sort of a general
;pattern has eme:ged out of.them,-but‘-- wthh you can flgufe:»

‘as well as I can. I m not 901ng to make an adVISory rullng.

h ‘MR, HEINEMAN' Okay, Judge, but what I'm asklng is

you gave us a general rullng on Frlday with respect to that,

| and I m assumlng by what you re saylng now thlS 51tuatlon

that I have just descrlbed to you does not . fall w1th1n that

general rullng.
MR. CARRslyzéuf*Honor}'may I speakV£o<that? I have
alwaYSgIVen_a”citationfmhenever I‘m attempting;to impeach ag'
vitnéss,with:the ;ecord. I alWayS-have’thedtecord é-’
]MR.fhEINEMAN- You frequently do.
’MRfQCARR‘ T have never attempted to 1mpeach th1s‘

witness with what he's saldvother.than wlth_the record‘unless

it's one that he just said it ten minutes before, the.

afternoon before, and we don't have the record, obviously I
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donit‘haﬁe it, but where the witness has'previou91y testified -
and I've said that he has>and I'm using his festimony to
iﬁpeach him,’i always give you the citétion without a
request. |

;’THEYCOURTﬁ I think you've both been in the position |
of im?eaching witneséés where the recqrd hasn't been prdduced_

yet or prepared yet, but other than that,‘I think that both

of you have given the citations. I know that you have, and I

,thihk that you have also, and I think the other attorheYs in

your firm have done that also, so I donft really see where
the problem is.

MR. HEINEMAN: Okay. I just want to be sure what

you're talking‘about.

THE COURT: I’think'thét'S'the proper way to do that

{if ‘it exists. Obviously if it haSn‘t’been prepared yet, it

can't be given.
(The following procéedings were had in open Court.)

Q.  Doctor, the reflexes of -- first of all, there's no

| libido or séxual problem mentioned by -- in this report

relative to Mr. Lane, is there, sir?
A. I don't see any; sir.
Q. S0 I take it we can assume that he didn'tvhenﬁioﬁ
éne to the'doctor or if he did,bit was noﬁ reported in this

report at least, isn't that correct, sir?
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A. ‘I:would assume that, sir.

Q. W1th regard to the reflexes, the statement that he
deesn't glve the gradlng for his deep tendon reflexes, but he
says'they are normal, does he not, sir?

A, Yes.

Q. And the other neurological reflex tests that he
geVe'he Calledbeither negative, normal or two plus or four
plus, isn't that correct, sir? | B

A.’_ There are no abnormal reflexes, sir, and ;f

Q. I wonder if you could answer the‘question thenway I
gaveeit to you,bDoctor?' | | |

T:A. | Would iou repeat'the-question?

(Court reporter read back the‘lest qnestidn.)

A. ,‘There are no four plus feflexes>here, sir..

.Q; 'You're correct,‘that'snthe peripherel pulsations.

A. That's right, these are riot reflexes.

Q. That's correct, they are'not, are they?

(Plalntlffs"Exhibit 1788 marked for
1dent1f1cat10n )

Q. Doctor, Plaintiffs' Exhibit 1788 refers to Mr.
Albert B. Slater, dees it not, sir, Dr. Nestmann's-report
referring to Mr. Slater?

Af That's correct, sir.

Q. And it's dated, looks_like August something, 1955,
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cbrrect, sir?

'A.  That sounds correct, sir.

Q. ﬁisbﬁhief complaint$ are back ahd'jbinfs hﬁrtsband
ache, shortness of breath, ﬁas lumps 6n his right elbo& and

on his privates, which would be’his.testicles or penis, would

it not, sir?

A. Yes.

Q. Ahd, Doctpr; this man says that he;hdén't-félt well
forvfive years, stattéd With'hisrknees'and:elbows,’has 1ump;
back préblem;aggrévating all the time, correct, sir? |

A. Wouid‘you‘repeat‘the.last_part of that qﬁestioni
piease. | S |

(Court reporter read back the last question.)

A. Yes, that's a summary of the first péragraph, sir,

yes. | |

.‘Q..‘-And;”Doctor, there's no mention in‘this‘repérﬁ as
to his sexual problems, is £héré, sir, other fhan thé‘lumps
on-his’“vprivates"?

A. lI don't see any, sir.

Q. Doctor, as far as his reflex is concerned, his knee

jerks are four plus and’his oﬁher deép tendon reflexes are

two plus, are they ndt, sir?

A. Corfgct;

~ (Plaintiffs’ Exhibit 1789 marked for
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Q. Handing you now what's been marked Plantiffs'
Eshibitvl789,‘that'sjavreport of Louis E. Riffle, is it not,
sier S | . o

Ar That'is correct, sir.' N

eQ.",It?s_dated;July iith, 1955,;isvit:not,,5ir§.-

'A, v,Yes,‘sir,vv | |

Q. Is that correct, sir?

A. Yes,'sir,'

’_,Q. Now, Doctor, thus far all of these reports of Dr.

. Nestmann that we have been referrlng to in thls Exh1b1t 1782

they re all -- none of them are wrltten on Dr. Nestmann s
statlonery, are‘they, 31r, they re‘all,retyped Wlth_hlsyname»
at. the top, isn’ t that correct, sir? |
o A; I'm sorry, what do you mean by 1782, 51r9‘
;Q. The . large exhlblt, that thlck exhlblt that we're
dealing wlth,;31r,
’ A, ~ Sorry.
;'Q.; These reports that I'm glVlng yoo Doctor ;-.Doctor9
C AL Yes, srr; | -
' Q.i- These reports that I'*m g1V1ng you are all from i'h

1782. Now, look at the reports we've Just 1ooked at,

Doctor.- All the reports thus far we've just looked at none

of these reports are on Dr. Nestmann's statlonery, are they,
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sir,_they\are'all retyped reports, aren't they, sir?
A. I don't know, sir.
Q. Doctor, afe‘any of them on his stationery?
A. Ivdbn’t know whether he's done»this or anybody else
has. I have no idea, sir. |
Q. My question is, sir, none of these reports are on
his stationéry tha£ we've looked at thus far that's‘part of
this exhibit, isn't that correct? |
A. It doesn't appear to be his printed stationery,
sir.. |
Q. What kind of stationerYTCan ybu havé other than
printed stationery? |
A.  Well, it might be that for this purpose he simply
put it in this fashion. I don't know. | |
| Q. Doctor, we've seen before --
A. Sir;FI was not there'tO'obserye how this was done,
sir. |
Q. : Excuse me, Doctor, we have seeh before, have we

not, sir, Exhibit 1779 with the exception of the report on

| Mr. Stover, they'ré all on printed stationery, aren't they,

sir? I'm sorry, there's two, Richardson and Stover both are
on =-- not on printed stationery, but Jeffers, for instance,
shows hisxletterhead clearly. You can see that, correct,

sir?
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‘except the two I méntioned, correct, sir?

anythingrét all on the top of it.

'Q. ' Ahd“all the 6thefs'héve‘g§t‘the printedalettérhead

A. Thé two Y0u'¢éntionéd'Qeie whb,‘sif? o
b. . SﬁoVef and Richardson. |
A  Yes1”I;béii¢vevs6.>
an Yes. Néw, Doétor,‘ﬁith‘rega;d tov;é'L
| MR. HEINEMANQ }Excﬁse'ﬁé,'YbUf Hondr.v May_counsel.‘
appfpaéh the.benéﬁ? | |
- THE COURT: Sure.-
(At this tiﬁeréléonfefencé was.had at thé‘ben¢h out
df tﬁé hégrihé of'tﬁebjury.). |

‘ - MR. HEINEMAN: The oné on Cunningham doesn't have

| MR;UCARkiv 1'11,be §1aafto'put that in théV:ecord,
'MR. HEINEMAN: I'dbjédt-to.it.:»'v‘ |
MR. CARR;v‘Be hap§Yi£o put £hat in'therrecérd, ‘
counsel.: | | o |
| | VTHE'COURTi Why'dbn!t yog add théﬁ}
:'MR.\HEINEMAN;’Neithefvdoésithé bhe;qn’Hgning; 
anningham and Haﬁingrdoﬁ'tbhaQe anything ona£he‘top,'
Richardson.' |
| | MR. CARR: I airegdy.saidvthat, counsel.

(The‘followihg proéeedings'&eré‘had in open Coqrt{)
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i) "1  Q. Ddctor, in addition to thé two we mentioned, thére
2 |are two othérs ih'1779‘thatido not have a letterhead as well,
3 are>£here'not; sir, Haning --
4 | . MR. CARR: Who else wés it, counsel?
5 ' MR. HEINEMAN: Cunningham. |
6 | Q. Cunhinghah,.ﬂaning and Cunningham. Is that
7 correct, sir?‘ | |
8 | A. I believe ﬁhere are four altbgethér instead of two,
9 |sir.
10 - Q. Fiﬁe; Now, Doctor,‘back.to Mr. Riffle's repbrf of -
11 JulY 11tb,‘1955. I thiﬁk‘it's 1789, is it, sir? |
{;kg. : 12t : A. I have it, sirf
$\J 13 : Q. His chief cbmplaihts wefe aches in the legs and
‘14’ back, Wears out easily, hurting through the‘chest agg:avatéd

15 by‘déep breath,‘hears pooily out'of right ear, libido only

16 once every two or three weeks, difficulty_maintaining an
| 17 erection, his legs ahd’afms.go'to sleep if they stay in one
18 ?oéitioh1for any iength of time, is that c§rrec£, sir?
19 - ' A. That's‘the’way therrecofd reads, sir.
~ 20 » ;Q. Accordihg to this record, this man has aléo béen
21  unwéll since ﬁhe explosion-of 1949,'corfect,sir?
22 - A.b' That's wha£fthis recordbfeads, sir.
'”23'. -: ‘Q...’boctOr} it also 4—_this :ed§rd_é1so point; QUt-ghaﬁ

= 24 |he has this problem in his muscles and joints, feels like
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 he's walked,oh his feet~all’day, he'svno better on vacations,

avoids strenuous act1v1t1es, he's been wearlng out easily for

four years, isn't that correct, 81r°
‘A. Those are some of the thlngs he says, sir.

Q. He also says, does he not, Doctor, as far as h1s

- 1libido is concerned it's decreased from twice or more per

week to once everyjtwo or three weeks now, correct, sir?
.A, Yes, that is correct, sir.

Q. ‘Ana his legs and arﬁs go to sleep if they?re left
ih one position a few minutes, that's been presect for four
or’five‘years? |

A. That's what this record reads, sir.

Q. And it also says, does it not, this recOrd also

| says that his legs and arms will jump occasionally?

A. That's what the record reads, sir.

- Q. And, Doctor, the record also shows that his deep

‘tendon reflekes,were all two plus, were they not, sir?

A. Yes, I believe so.
(Plaintiffs' Exhibit 1790 marked for
identification.).
Q, Handing YOuvhow‘Plantiffs' Exhibit 1790, you
recognize that as a repOrtbon akMr. Ivai J. McLanahan dated”
November 26th, 1955, is it not, sir, by Dr. Nestmann?

A. - I see the record on Ival J. McLanahan, sir, yes.
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Q. It bears the date November 26th, '55?
A, Yes, sir.

Q. His chief complaints are chest hurting, when he

gets up, he can hardly get his clothes on, he loses strength

from time to time, is that ¢orrect, sir?
A. That's what this record reads, sir.
Q. He was involved in the cleanup and while he was off

work he noted that his arms and legs and back bothered him.

It's --- apparently this trouble has been continuing ever

since and bothers him quite a bit, correct, sir?

A. That's what fhis record reads, sir.

Q. It also states that he had a loés of libido in 1950
which worried him quite a bit. You woﬁld interpret that,
would you not, that the loss of libidé was confined to 1950
and has not been there, he's had no problems since?

A. I would assume that that's what.he meant, sir.

Q. He also says he admits he's pretty nervous,
correct} sir?

A. That's what the record reads, sir.

Q. His deep tendon reflexes are all two plus, aren't
they, sir?

'A. Yes, sir, they are.
(Plaintiffs' Exhibit 1791 marked for

identification.)
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0. ‘Handing you how Plaintiffs' Exhibit 1751,'that'isa"
report on Mr;vJames;C.:Markum dated February 4th, 1556; is_it
not, sir? . | | |

A. Yes; sir, it is, sir.

Q. 'And,bDoctdr, his chiéf>¢ompiaints were that hié:
legs and afms'go:to’s;éep, but it doesn't interfere with his
job, his construction job as a pipe fitter at which he worké
five or’six‘days é week; He still has some chloracne, has he
not(vsir? |

A. That's what the record feads, sir.

Q.v ‘He also sﬁatés that’he has'aching in His'arms and_: 
shoulders that did not precede the'éccident and that_he's.
also a little nervous alohg with hurting in his'chest,_whiCh;'
he notices is worse in the evening?

A; 'Yes,,thét ié'fhé -- that is what the.way'thé regord
reads, sir. | | | N
Q. ‘ His deep tepdon reflexes are all four plus, are

they not, sir? | |

A. - They are, sir;

Q. And his abdominals are all one minus, aren't they,

A. I don't know what that means, sir.
Q. Doctor, I didn't ask you =--

A. They are one minus, sir, yes.
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- Q. -- What ‘it means, did I, sir? His cremasteric is

o alSo-ohe'minus,“isn’t it, sir?
| - A. That's what_it.readé,'sir;
- Z‘Q;' You told us, Doctor, that cremasteric was a jaw

‘| muscle, jaw reflex?

”ﬂAg  ‘Right.j
‘Q. ‘ Doct6r, in poiﬁt éf fa¢t it's thg ;eflex 6f the
muscleé that'shspeﬁd'the tésficles, is it notj.éir?'
'A;.  ;‘m sqffy, sir, yes; you're.right;' 
‘  ’Q}  les, it.is,visnft';t? :Doctbr, the'--‘and‘fhai is

superficial reflex and not a deep tendoﬁ»reflex, isn't it,

|sir?2

‘A. Liké’thevademiﬁals;vsi:,,YeS.f,
Q. I'm sorry? |
‘A;; ‘Like the‘abdbminéllréflex it's $upérficial.
Q. fes, I know thét,lDoctqr. My qheéﬁion}is the
cremaste:ié ié avéuperficial reflex, isn't it, sir?
| A, >Yes;,it is, sir.,  |
Q. His_was one‘negatiQé; sif} accoiding,to_this?-
A, ‘I_ddn't3kh6w what the_§ne negative means, sir.:It
could be one dash as far as I'm concefned;

Q. Doctor, the other reports have a number and then

the plus, don't they,_sir?'

A. Correct.
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0. And the one on the abdominals and thé c;emésteric-
all’héve é negative, have they not, si:?lzl understand’you
.dbn't'know whét it me;ns; Doctor. ;’m simply pdinting oﬁt in
the record thaﬁ's what it is. |

: A'i I don.t‘think wheﬁher that'é negative or a dash or
a minus. I h%?e no idea. It could be‘any;one of those.

Q. Doétor,vyou do have -an idea; if the oﬁhe:s are ali
plus signs‘béhindvthe numbefs;have'you ever seeﬁ a numbér in |
Ehis report, sir;’where.there was hot‘either a plus or a.
‘minus'befofe it -- behind it?

A;, I,haven't seen one with a minus before, sir.

Q. Dodtér; if there was no néed‘to use a minus or a
plus, there would be no reason, if there was no need to use a
minus, there would be no neéd to use a plus, would there,
sir?' |

A. Ikdon't kﬁbw what this means, Sir.-

Q. Doctor, did.youﬂﬁhderstand my question?

A. I did indeed.. o |

v‘Q. You“use a.plﬁs to indicate something is there, do
you not, sir?

A, Yes.

Q. And you use a minus to show that it's not there,
don't ybu, sir?

A.  That might be the way he's using it, sure.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

O
Ha

Q. | Doctor, if you didn't intend to use either the plus
or the minus, if it didn't mean something to have the minus,
you wouldn't have tb say four plus or one plhs.or two plus.
You would just say four or twovor one, wouldn't you, sir?

The plus is there in order to distinguish and to
differentiate from minus, isn't it, sir?

A. No, sir.

Q. | It isn't? Why is it there?

A. Because if it's not present, you could put a zéro
there, sir, and that would mean that it's not present.
There's no such thing as a minus,’there's‘no such thing as a
minus reflex. .

Q. Excuse me, Doctor. Were you listening to my
question? What's the reason for showing the plus except to
show that it's there?

A. Correct.

Q. Yes. So if you didn't have somebother symbol to use
like a minus, you wouldn't need to uée the plus, would you,
sir? You could just say four, Fhree, two, one, or zero, could
you not, sir? |

A. That might be so, sir, yes.

Q. All right, Doctor.

(Plaintiffs' Exhibit 1792 marked for

1identification.)
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Q. Handing now Plaintiffs' Exhibit 1792, Doctor. bThis
is a report on Brady Workman dated July 20th, 1955, is it
not, sir? |

A, Yes; it is.

Q. And Mr. Workman reports, according to Dr. Nestmann,
that oﬁ his chief’complaints he feels weak, no get up and go,
muscles and bonesAache, soreness iﬁ lower chest all the time,
gets drowsy often;_and under present illness he hasn't beeh
well for five years starting out with‘a rash in 1950, isn't
that correct, sir?

A. That's what the record reads, sir. .

Q. Doctor, he believes that when his legs started to
hurtbin 1950 he believes they're worse now, doesn't he, sir?
Do you sée that, sir? | |

A, If you're referring to the legs hurting, yes.

Q. Legs started to hurt in 1955. He believes they are
worse now. You see that, sir?

A.k This is'what thé record reads, sir.

Q. If that's true, that's certainly not a regression
or a subsidence of this leg pain, is it, sir?

A. If this is accurate, sir, that's the case.

Q. And doctor,, he has the abdominal pain with him all
the time, does he not? |

A. That's What the record reads, sir.
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Q. And he has trouble getting his rest, he has to make
himself do anything. All he wants to do is lie about,
although he states he likes to work. He's dozed off whila on
tha jdb, and he has to fight sleep during the day a lot, is
that correct, sir, according to this report?

A. ,That's what the recofd reads, sif.

Q. He also has an inward nervousness that is present,
doesn't he, sir, according to this.:epOrt?

A. He believes he has had an inward nervousness, yes,
sir.

vQ. vAnd, Doctpr, where does it say he believes ha‘has.
inward nervousness present? This is a review of the doctor,

isn't it, sir? The doctor says " inward nervousness

present", doesn't he, sir?

A. | No, if this is Brady Workman in paragraph oné--
‘Q. Ddctor,'if you would refer to the 1ast‘line on the
first page. Would you do that;’Doctor?
A, It is on the first page, and it's past»histofy.
Q. - Doctor --
A, And I'm‘Quoting aécurately, éir.
Q. Doqtor, éxcuse'me. unld you.allow me please to .
teli to you refer to the system review, sir. In the past
"history, Doctqr, it indeed does say‘that he believes that

he's had an inward nervousness for four or five years.




10
e
.
13

14

"iS\
16
17t“
18
19

.20
21
23

24

.Doctor, no problem about that, but I 'm referrlng you to -

‘A, I thought there was, 51r.

" Q.  -- The system reV1ew,,51r,‘the doctor’svreview of

. | the systems. ‘Do you see that, sir?

. A. ,;fdo see,it;e7
v“Q.v _HéhputvdoWn there*héntal‘ahd nervoUs,jcolon,iinuatd
ne;vousness present, isn'tvthat cotteCt;,sir? .
| “Af ::Thet'suhat'this‘record reads¢’Si:.

Q. Doctor, thefdoctor:QISO‘reportsihis’deep tendon

”reflexes to be two plus'for the knee jerkS}-but~that*his

ankle Jerks his trlceps Jerks and h1s blceps jerks: are all

one_plus, isn't that correct,31r°

A, That's what thlS record reads, eir;;
‘(Plalnt;ffs!_Exhlb;t 1793 marked fot”
identification ) | | | o | |
Q. Doctor, handlng you. Plantlff s Exhlblt 1795; it is
a report of Dr. Nestmann on -- |
| MR,‘SEIGFRIED: That's 1793.
'CQ; 717932 E
A v'That‘scWhat IthVe,»eir,
Q. Oh; féally? 1793; ano itfs.a report on Mr. Thomaee
byﬁDﬁ; Nestmenn»dated August 22nd, 1955, is it not; sir?
A. b’That's what'it;s dated,tsir;

Q. His chief complaints according to this reports are
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nervousness, aches and pains all over, especially on the léf£
side, headaches, constipation, and the rash, isn't that
correct, sir?
A. ‘That's correct, sir.
Q. He tepérts that’the nervousnéss sﬁarted six months
after the explosion, doesn't he, sir?
A.‘ That's what this record reads, sir.
Q. It says he's nervous all the time, correct, sir?
A. That's what the record reads, sir.
Q. And he.sleebs, ho particular thihg upsets him; but
he sleeps“poorly at times, insomnia pretty often?
A, }That's what the record réads,_sir;

Q. Aches and pains, which have been present for five

or six years nearly constantly. They ease up occasionally,

but worry him nearly all the time. He's never had any sure
relief. Isn't that what it says there also, sir?

A. .That's what the record reads, sir.

Q. bHeadaches'have been present for three or four
Yeafs, aspirin will give him relief, he has them mostly in

the forehead; may have them at any time. 1Is that correct,

sir?

A. That is corréct, sir.
Q. He's had constipation for five»ot six years,

correct, sir?
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i;gwj 1 ' A. ’That's what the record reads, sir.
2 vQ. Qf course, he was }n the building, he washed down
3 thé walls in the building just two or three days aftep the‘
4\ accident, didn't he, sir?
5 A. That's what this record reads, sir.
6 Q. So it wduld have been some six:years after his
7 exposure, aﬁd he's had‘this‘constipatioh problem for six
8 years, has he not, sir, five or six years?
9 A. Is that a question of relétionship, sir?
10 v MR. CARR: I wonder if you would read the quesﬁion
11 to the witness again please.
S 12 ) (Court reportervread back the question.)
i 13 ' A. He has had constipation problems for five or six
14 years, yes, sir. |
15 Q. Doctor, as far as the past history is concerned,
16 aécordihg to Dr. Nestﬁann the man admits that he'wés'nervous
17 prior to the accident but not as badly as now, is that
18 correét also, sir. Do you see fhat, sir, bn the bottom ofr
19 tﬁe page, the first page, third paragraph‘from‘the bottom,
20 Dr. Suskind. Do you see that? |
21 A. Yes, I do, sir.
22v Q. Do you see that under the caption past history?
- 23 . A. Yes, I see it.
o 24 | Q. all right. On the next page under system review
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T AR it's pointed out that;h;s nervousnéés:staftéd in 1945 Qp»his
'2 feﬁurnierm sérvice"Qhére‘ﬁe héd’béénij:some ﬁwd”énd;é hélf
3 ‘Qéafs, correct,sir? | H ’
4 ;  A, Thét‘isicorféct,:sir,'
,‘5 ' k Q. .As‘far"as his féfléxés’is‘cbncerned he had féur
6 plus‘knéé'jerks,'butihisvotﬁer»deep Eéﬁddh réfleXes ﬁerevtwo
' '7¢ .plus, were they dbt;vSif?b o | | o o
8 | AL Yes, sir.
9 | (Plaintiffs’ Exhibit 1794 marked for
10 |identification.) S o
11 o 'Q. | Doctor, handing:ndw Plantiffs';Exhibit 1794,:£hat's~
EREN 5_'12 |a report on Geﬂe Thomas, is iﬁbnot,_sig, dated Juﬁ;_zzﬁd, |
13 {19552 | | o |
14_' - A. “i see it, sir, Yes,
15 Q." DOCtof;’his chief cOméléintSvare achingiiﬁ the
16 shoUldéré} 1eqS,Abé¢k_and~néck; kneés and elbowé. ‘In the
17 'v past he's had a‘swollén.riéht ankle.dn occaéion; cdtreét,rv
18 |sir? - »
19 i "A. Yes.
20 | | Q. He dates his —é‘fhevachingbthat‘hé's describéd aé
| 21 ' 'héving sﬁarted armdnthMOfvtwo after he'hadrthé-rash,bréakgout‘
‘22' following his expésﬁre in March of 1949 in»that building;l
Aj23v _'isn't:thét correct, sir? - -
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Wi 1 | 1" Q.y Doctor,‘are’youvreadingvunder'the,preSEnt illness*'
721' paragraph’ . | |

3 . A. ‘I am, and 1tvsays he was' e#posed to a gas called‘

| ‘4 2, 44T ln 1949,>and'l don t know a damn thlng about a gas
;>5» v called 2, 4—T, sir, 7

'.vs'hc;;~ 3'Q;h} Doctor, do you th1nk it? s Just poss1b1e that th15>,
'7%1 man is descrlblng the same 1n01dent that everyone else

8 rdescr1bed that took - started out early in March 19492

9 A, I really can't be sure w1th that kind of statement;’
10‘h7v‘ey 'Q{" Doctor, I'm notaskihg for‘assuredness; WIfm aSKing
.'1l ”luish't‘it_possible'that he's describino’the same.incident that
F§Ei> efu 12 '»the other‘men haVe desCrihed°" He dates it early, he says he
13 .worked in the bulldlng for one year after the: exposure, early
"14»fy‘1nMarch ’49.he was exposed, one month later he brokeﬂout in
15 '_ a rash.=j£sn't it~possible,fsir,:that he's describlhg the
lé , same 1nc1dent that these others have descrlbed espe01ally 1n.

‘;17 : v1ew of the fact, Doctor, in the thlrd paragraph——"

18 | f A. "It svposs1ble,,81r.-
19 3 | hQ; "Excuse‘me.
20 | :’A;"tlt‘isvpossible,ISir.
21 | Q. Doctor, he describes in his past history that he
22 ';haslalwayshad.good health prior to accident"?
R 23 | A. It's possible he's talking about that.
A S 24 Q.  Thank you, Doctor. |
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AL 1 ~ A. © But I would be'suspiCiOus of it.f
| : 2 ?f' »'jQ,_Y All rlght, Doctor, you may be SUSplClODS of it.
3 'F'The record also shows that he s had the achlng, that the rash
4 cleared up, and he says that he's not partlcularly nervous,.e
5 :'rlsn_t that correct, sir? Last.sentence, second paragraph
B 6 from'the.bottom, Dr,‘sggkind;_f e |
| 7 '_h:v_”A, ,HYes,vI»see that,tsir.
8 | Q..v1 Doctor, h1s deep tendon reflexes were all two plus,
' 9_, :wereh 't they, su'>
‘516 : h,pgiA,v They were.,
1 | N "v(Plaintiffs;_Exhihit‘1795 @afked*ror
RN 12 idehtificatioh,) ‘A o | .
S‘/ 13 h', Q. | Doctor, handithYOu how what‘s.been markedp‘
14‘ Plalntlffs' Exhlblt 1795, Wthh is a one page report on Mr.'
15 |Miller dated July 27th, 1955, is that correct, sir?
16 _‘A. . Yes, that s what the record shows.
‘17 ' | fQ. e It doesn t have- w1th it the‘second pagelln Wthh
18. most ofvthese men.the reflexes are noted,:ls that correct,
©19  |sir?
- 20 " A. . I only hawe one page,*sir, yes. .
21 w ) T_Q,‘ And so it would,appearbthatdwe're missinéwa page on.‘
22 |this particular exhibit, correct, sir, on this particular
o "23vv report ratheré | |
\*J' 24 ; . A. »I_would'have to assume that.
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Q. And we don't know what his reflexes aré'then,_do
we, sir?

A. No, we don't know that and other fhings, too;

| Q. ‘DOCtor, he reports by way of chief complaints, does

he not, sir,‘that‘he has when he sits very long he has
trouble getting up, worse when he squats,'his'knees pop and
crack whén he walks, arms and shoulders pop, too, he'notiCes
dizziness and black spots when he‘climbs a ladder, trouble
with his éhest,'tfoﬁble breathing, libido has nearly
disappeared, and he averages one coitus now per month,
nervous, forgetful, tires out after a day's work, and he has
dermatitis more}than five years and all of his teeth have
been lost because they have rotted; is thatvcorrect, sir, as
far as his present.complaints are concerned?
| A. These are his coﬁplaints as recorded.

Q. He states he was a good man until he was exposed to
2,4,5-T, does he not, sir?

A. It reads'2,4—T here as well, sir, yes.

Q. He states he was a pump mechanic, had to repair‘the

pumps, he was in the contaminated area for one hour per day

for one or two days per wéek, worked six hours per day on the

autoclaves?
A. Thatfs’what the record reads.

Q.. It's apparent that he's referring to the accident,
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isvit not, sir, just'as‘the other man was ieferring to the
accident?

A. I can't tell from this.

Q. : Doctor, you can te11 from in. He talks about
occasionally he wOrked sin hours per day on the autoclaves,
contahinated area. The only thing that is missing ié a five
in the 2,4,5-T, isn't that correct,sir?

A. No, sir. This doesn't state that he was in the
building in which the éccident occurred.

Q. Docﬁof, it says he was a pump mechanic and haa to
repair ﬁhe pumps. He éayé he was a good man until he was
exposed to 2,4-T, " was in the contaminated area one hour perbb

day for one or two days per week, occasionally he worked six

| hours per day on the autoclaves”. ‘Wasn't it a runavay

:eaction in the autoclaﬁes that we're céncerned with, Doctor?

A. But I don't know'when-this was, sir.

Q. Doctor, could you answer my question please?

A. There was an autoclave in Building 41, right.

0. Doctor, the exposure to thebcontémination caused:
dermititis in many of these men, did it"not, sir?

A. Would you read the question please.

(Céurt reporter read back the last question.)
A. I'm~not sure I can énswer that question the way

it's actually worded, sir.
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Q. Why not, Doctor?
A. Because there are -- there were autoclaves in other

bUildihgs, and I'm not sure what autoclaves he's talking

about, énd there's no indication here that this is the

autociave, in which there was a rQhaway reaction.
Q. "Doctor,that isnftvthe question i3aéked;you.b Wo@id,
you like to hear the quéstioh again? I didn't ask you that,
sir. " | | |
A; Yes, you did,
-~ MR. .CARR: unld:you~read.the qdestion to him‘
again. ’ |
(Court reporter‘readbbéck the question.)
A. Agéin I'm not sure I can anSwer that question the
way it?s,worded, sir. |
Q} 'What's wrong with the'wayvit'szOtded; Doctor?
A, As I have indicated, sir, what contamination you're
talking about, are ybu talking abbut Building 34.
Q. The contamination frbm—-;
A, :——vwhere there was 2,4,55T made, are you talking
about:the'rﬁnaway reaction.
Q. Ifm.talking-éboﬁt, Dbctof?
A. ﬁjWhét"areryou,talking about?
‘Q. -~ The conﬁémiﬁatioh f:qm the acéident.

A, VWeil, I'm not sure this repreSents_the'acéident;
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Q. Doctor, please bear with me. I'm talking about,«-

you want to know what my question is talking about, my

, questionZSaid expésure to the contamination, Doctor. The

contamination is from Eheiacéident or the contamination in
the material, whatever it ié, eprsure to that contamination
caused dermgtitis,in many of those men, did it not, sir?

‘AL, It céused dermétitis, yes, sir.

Q. Déctor,.this man states that he was in the
conﬁaminated.area fof a hour, doesn't it, sir, for one or two -
days and,then‘sii.hbuié per day occasionallY?

A. lThat's what the record reads, sir.

Q; It alsé sayé his‘fécé was mostly‘involved with the
dermititis, doesn't it, sir?

A.bl That's what the record‘reads.

Q. It alsé'says'the dermatitis has been‘present féf
mofe than five years, doesh'tlit, sir? Number 8 in chief
cohplaints, Ddctor.

A. ,Yes,kthat's what the record reads, sir.

(Plaintiffs' Exhibit 1796 marked for
identification.) |

Q. Doctor, now 1796 is an Auguét 6, 1955 report
referring to Mr;.Smith, is it\nof, sir?

A. That's what the record reads, sir.

Q. His chief complaints_were'aéhes and hurts all over
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‘sléepy all the time and worn out all the time, correct, sir?

A. That's what the record readé,bsir.
Q. He also states that he's not been well since he  '
brdke‘outvat the plant, isn't that éo?rectyvsir?‘ |
A. That's the way it's stated in this letter.
Q. He was acroésvthe street according to ﬁhis :éport 
whéh the autoclave let go, isn't that right, sir? ‘
A. That's what this record reads, sir.
Q. Hé,stated:that'he'believes the contamination.éamél
fromrfhe air3coming down upon Him, corréct} sir?. |
A. That's how it's stated here, sir.
Q.  'Three moﬁths after the éxposure he‘n§ticed thé
breakingvout‘all over his body, is that right, sir?
A. "Thét's Qhat'the record reads, sir.
Q. He's hadytroﬁble with his eyes, but they've not
been.treated; isn't that also correct, sir? |
‘A. That's how this :ecord.réads, sir.

Q. This record also reads, does it not, sir, according

to Dr;:NeStmann's report that the aching started two or three

years'ago,and»is getting Wofse; gets more severe all the
timeéfv 
A. That's Qhat»the complaint is, sir; yes.
‘1Q; ‘vAnd also reports that for some two, two»and'a half

years ago he startédvgetting tired out all the time and this,*
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too, is getting worse?

‘A. .That's what the complaintvreads, sir.

Q; HlS past -- his. hlstory is he’ s been in perfect

'bhealth unt11 June of 1949, correct, sir? )

A, Accordlng to thlS person,.yes; )

-Q. Doctor, his deep tendon reflexes that are reported

'here are -- were all four plus,: were they not, 51r°v

A, rYes,'that's how they re recorded here.
Q. Now, Doctor, these complalnts that these men have
had as shown 1n these reports that we' ve Just gone through

are s;m11ar11n nature and number to a great degree to the

| complaints that we've went through of Dr. Nestmann's as part :

of 1779, isn't that correct, sir?‘

»“Af_ There are s0mehsimilarities,-Sir, Yesf

"Q, “All right.'Doctor,;andsyou testified after Dr,
Nesthann~testified at‘Nitro'atgthe workmenfs“compensation
hearing, didn't you, sir? | |

A. I'm not sure of Dr. Nestmann's -- Dr. Nestmann did

|testify, sir?

Q. ‘Yes,.indeed-he did.

;A; .bkay.; hnd.Wheniwas’that, sir?
0. wé'previously establishedvthat:he testified in the
case of Mr._Wlllard-—— no, that was a report’

A, I thought, s1r, ‘that when I sald -

T e e et e it 31 mt, L e e s s e e b ey o iy,
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Q.  Cecil Cunningham, do you recall that, sir?

A. Yes, but I thought that you told me that when I

' recall that he testified you didn't -- you said that how do

you know? That's‘early in your questioning me.

Q. Yes, Doctor.

A. You even accused me of having poor recollection.

Q. About Nestmann testifying, Doctor?

A, About Nestmann testifying, yes, sir.

Q. Doctor, if I accused you of having poor
recollection about his testifying, I most certainly apoiogize
to yéu, Dr. Suskind. |

A, Thank you, sir.

Q. And he indeed did testify, didn't he, sir?

A. Yes, indeed he did;

Q. But he testified, I think we've established that he
testified as to Mr. Young, and don't hold me to that, I don't
remember myself, but we know that he's testified about Mr.
Cunningham, don't we, sir?

A. Yes, I bélieve he did.

Q. . And we, of course, have the benefit ofba transcript
of at least part of his testimony with relation to Mr.
Cunningham, don't we, sir?

A. Havé I seen that, sir?

Q. Doctor, you referred me to it earlier. You recall

<
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R N A | |you said he testified Mr. Cunningham?
| 2 A. Correct;
3 | Q.  You wanted to talk about it, and I saidvWe'llvgetf
4> to that later. Yeu recall that, sir?
 5 A. Okay. |
6 o Q.'V'All'right; And,,Dector; yeu know tﬁat Mr,,NeStmaﬁﬁ;
v‘7' ‘ Dr; Nestmann reported to the Workers‘ Cempehsaiion CommiesiQn
8 that hevdid not know the cause of the’seve;e‘psychoneurosis |
9 in the case of Mr. -- Of the modefatelyiseverek
‘v110' 'psychoneﬁrosis,-dd you or donftvyoe, sir? Sincebyeu}referred’
bll |to Mr. Cuhningham's case‘with'Dr;'Neetmann's associates, I
12 take'it you have read his teetimony? |
13 A.  Yes; I believe I'velread‘sectione of it, sir.
14 Q. And, Doctor, you know that he testified that'the‘b
15 |man had a mpderately severe psychoheurosie, don't’yeu} sir?
16 |  A. Yes, I believe he said he had.
17 Q. Ydu‘also know that he says cause not known and when
18 ‘-it developed nofkknown,‘didn'tkhe,_sir? |
19 A. I'm not altogether sure that I --
.-20 ak Q. Let me help you. \
21 | A. Okay.
22 | 0.  Right there, sir.
- 23 | .'"A. That's what he said_ih this reporty-sif.
i ______ %, 24 | | Q. e'And,‘Doctor, we previously:esteblishedthat hg.




10

11

12

13

14
15
16
17
18
19
20
21
22
23

24

e
[<»]
qQ©

testified in the case of Mr. Willard as to at least yoﬁr
interpretation‘of Mr. Willard -- of Dr. Nestmann's reference
to Mr.FWillard; do you recall that, sir?

MR.}HEINEMAN} Excuse me,‘Your Honor.

- A. i do indeed.

MR. HEINEMAN: May counsel approach the bench?

THE COURT: Sure.

(Atvthis time a conference was had at the bench out
of the hearing of the jury.)

MR. HEINEMAN: Your Honor, I would object to Mr.
Carr showing the witness documents which aren't even marked
or identified. I mean we have no idea what itvis he's
showing him or what page he's referring him to.

MR.‘CARR: I'll be glad to mark them.

THE COURT: Why don't yod mark them.

MR. HEINEMAN: Let me ask you this. What you just
showed him was the Nestmann testimony before the commission
on whom?

MR. CARR: What you've given me on Cecil
Cunningham.

MR. HEINEMAN: Cecil Cunningham, okay, and the page
you just,showed him wasiwhat?

MR. CARR: Page 23.

(The following proceedings were had in open Court.)
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ﬁKF/: 1 Q. Doctor, the page that I just showed YOﬁ-was Page 23 |
2 from~Plaintiffs"Exhibit 1797, was it not, sir? Was it not,
3 sir? You see the number 23 at the bottom of the page there?

4 No, I'm sorryg'at'the top of the page, I misdirected you.

5 | A. So::y.
6 Q. Right hére, Doctor, 23, YOu see that? Excﬁse‘me,‘
7 Doctor. My question ié referring, Doctor, to the Page 23.
8 Do you éee that, sir?
9 A, Yes, I do.
10 ' i Q. Yes. That?s also microfilm page npmbered‘94l§309,
ll‘ is if not, sir? | | | |
Aji\  12 “A. That is that page, sir, yes.
- 13 _ Q. Yes. Doctor,bwe have had‘the'benefif of Dr..

14 Nestmann's report with regard to Mr. Willard that was dated
15 bin'1953;vwas it not, sir? Do you recall that, sir, report

16 about Paul M. Willard was dated in 19532

17 A. Yes, sir, I recall that, sir.
18 Q. This testimbny is dated June of 1956, is it hot, :.
19 |sir, right there, sir? | |
- 20 A. Yes; sir.
FZ;' 'v  Q. His opinion as ta Mr. Willa}d Waéiés‘we've
22 vestablished this morning that the -- Mr. Willard's
. 23 . psychoneurosis - when he was talking about Mr. Willafdfs

S 24 psychoneurosis, he was quote " talking about the results of
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that incident"; was he not, sir?
AL -Yes;'

0. bYes.  Now, three years later when he was ﬁaiking
about Mr. Cunningham's psychoneurosis, he says cause unknowh,
dqesn't,he, sir? |

A.  No.

Q. Doctor, didn't wé just read, didn't you just agree
that he said that, cause unknown?

A. Inithat areaithat'é whaﬁ he séid, sir.

Q. EXéuse me.vDidnft he say I think he has a
moderately severe psYchoneufosis, cause not‘knowh?'

A. That'svone étatement he makes.: He made other
statements, too,bsir. | |

MR. HEINEMAN: Excuse.me; Your ﬁoan; May counsel
approach the bench? |

THE COURT: Yes( you may;

(At this timé a conference'was-had at the'benbh.out
of the hearing of the\jury.)

MR. HEINEMAN: Your Honor, I've noticed a number of

timés,that Mr. Carr;haé approached the witness, and as he

does so, he raises the level of his voice, and Mr. Carr knows

that the witness is wearing a hearing aid; I'm sure the Court

| has also noticed that when Mr, Carr does that, the witness

recoils and reaches for the volume control on his hearing
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aid. I would appreciate a commitment from Mr. Carr if he's

: gding to approach the‘witness-that he lower his voice to the

point where the witness doesn't have to recoil in pain

because hé'é got his hearing aid turned up so he'can hear him

when he's sitting back at his table. I objectfto_hiS'doing'ﬂ

that, and vaish he would stop it..
MR. CARR: YourkHohOr,vthe suggesti6n he's making__"
that I raised my voice as I approached the witnéss-is_
absolutely uhtrueQ " My voiée is the same leVel:wherever ;-am-:
talking to ahd asking Qﬁestions df thefwitness. ‘I'm
ceftainly awafe of the witnes$ doing it, and if I daﬂ"
rémembér,’Cbunsel, I would be more than happy. I do not;waht
tovcausé‘this man-any diécomfort in any wéy. i'ce:tainly
would not -- it wbuld}be a terrible thing for_ﬁe to doﬂif aé!
you;vé suggeéted, I'd be a te:rible person if‘as-yogf§e

suggested I was deliberately raising my voice in order to

| cause thisbman discomfort because of his hearing aid. I

resent your statement about me in that respect. I may want
to cause the witness discomfort because of his anSwers,Tbuﬁ ,
only of a mental way, counsel, and not of a physical way, and

I do resent your statement,and I most certainly will make

every effort that I can to lower my voice,  but if I doviower-

my voice, then you may not hear me,fbut Ifll,také’that_risk;

MR. HEINEMAN: I1l1l bé happy -- I'll be happy. I
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.would 11ke to be able to hear you myself but there. have been

a number of occasions that I have observed when you have
indeed ralsedvyout’volce at the witness' chair. You may not
have recalledvat the timé‘that.he had a hearing aid, but you :
have seen him on a number of‘occasions‘pull back'and‘reach
for hlS pocket when you approach him 11ke that, and all I m

doing is asking that you please refraln from raising your

: vo;ce when you approach hlm.

MR. CARR: Counsel, i don't raise my.voibe any B
diffetentiy‘with this'witnessbthan any othet»witness when I’.
approach.' My voice, I;hope, is the same with every witness.
Now, I'm sorryi‘and I;ll certaﬁnly tell"the doctor that I'm

sorry for causing anyfdiscomfott. It has been inadvertent on

‘|my part, and I resent your statement that I'm doing it on

| purpose.

MR. HEINEMAN: I didn't say you were doing it on

purpose. You obviously have a sensitive point,there,'beCause

I didn't say that..

MR. CARR: Yes, I do have ansensitive point.
THE COURT: Make sure’your voice—-- we've got to his
a compromlse somewhere - keep your ‘voice loud enough SO that

the jurys hears 1n the back of the Jury box so try to reach a

balance on that p01nt.‘

'-(The following proceedings were had in open Court.)
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Q. Dr. Suskind, he does state when asked the direct

'opinion as to his opinion of the degree of disability of

Cunningham, he says he has no degrée, he has a moderately
severe psychoneurosis, cause not known, when it developed not
known; doesn't he say that, sir?

A. That's what he says in that report, sir.

Q. Now, in his report relating to Mr. Cunnihgham, he
does know and has stated that he knows when the nervousness
started, didn't he, sir? If you will look at 1779, sir, hé

states there, does he not, that the nervousness started in

February 1950 and that between February and May -- do you

have it, Dr. Suskind, the second report of Exhibit 1779. Are
you there, Doctor? |
A. I have it.
Q. You see‘where he states --
A, Where‘are you referring to, sir?.

Q. The second paragraph under the heading present

illness.
A, Okay.
Q. Started to have trouble with nervousness in

February 1950 and left while after that between February and
May he started with his legs and chest hurting. Whenever he
had a bad nervous spell, he would get the trouble with his

legs and chest. In recent weeks he's having fewer nervous
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‘|spells, but admits he stays nervous all the time?"

'fA. Yes, I see that, sir;

Q. He dates'the'nervousness as havingvstartedkin

vFebruaryjéf 1950 in thisfreport, dbeSn't he} sir? -

- A  ‘The patient does, Cunningham-does; yes.,
Q. Isn't thiS‘Dr.'Nestmann*é:report?

A. This is Dr. Nestmannfs report.of what'Mr;»

aCunningham‘t01d him, sir.

 Q. “DoeSnFt_the’patient also tell him that he wasn't

‘nervous before the accident? Third paragraph from the bottom

under the words paStshistory, Doctor. . .

| A,  Yes, fhat's.whétjfhis record reaas;’éi?.

,Q;f _So.bf.‘Nestmann indééd had a‘reCOrdvof when
adcorﬁing to tﬁé histdty ﬁhe ﬁah'é netVouéness}étarted)'did.
helﬁof, sir? | |

A, »Accbrdihgjtq the hiétory.,

Q. Now, he had a history'from»Mr, Willard as to when

‘his nervousness started, didn't he, sir?

A. I believe Mr. Willard ga?e him'a{ﬁiétory,:sir;
Q. ,Mr.Willagdsaid his‘pr9bi§msstarted*éfﬁetvthe
aCCident; too, did he n§t, sir? |
| A. 'He re1ated it to the accident.

Q. Yes. ‘And Dr. Nestmann indicaﬁés,to Mr. Willard,

| said when héfs‘talking about the psychoneurosis,-he's talkiﬁgv”
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about the results.of that incideﬁt, didﬁ't‘he,‘sir?
Ag' In a general way thévresuits, the résult of the
inéideht." | |
"Q. Did he haVe\any more -
A. vI'm sorry. |
Q.. vI'm‘sorry) did»yoﬁ finish,yéur answer?
A.  No. - |
Q. Dr. Suskind -~
A.,’ The réSult of the incideﬁt, yes. 

" Q. Does Dr. Nestmann have any more or less information

in 1953 when he said Mr. Willard's psychoneurosis started as

a result of the incident, did he have_any.mofevinformation

| about Mr. Willard than he had about Mr. Cunningham?

' A. I don'f knoQ:.
vQ; Doctor, you have both‘récordé.in frdht of you.  You
héve;Mr.-e | |
| ‘: A. All T can do_is judge by that.

Q. Doctor, you have Dr. Nestmann's report on Mr.

| Willafd,'do'you‘not,sif?

A. I have it soméwhere, ves.

Q. Andvy0u have -- Well,FWe'been referring to it for.
SOmetime, Do¢tor.

A. >”SUIé,‘it'S here.spmewhere, sif;'

Q. And it does indeed refer to his problem, which we
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went through at considerable lengthbthislmérning as starting
with the accident, isn't thatzcorrect, sir?
v> A. - Mr. Willard related it to the accident, sir.

Q. v,And Dr. Nestmann said when‘he's télking about the
psychoneurosis, hé's talking abouﬁ ﬁhe'reSUlts of the |
iﬁcident, correct, sir?

A. He iS.‘

Q. Yes. Doctor, did he have any more information about

‘Mr. Willard, about when his psychoneurosis started, than he

had about Mr. Cunningham when Mf.vCunningﬁam's'psychoneﬁrosis
started according to these two reports, sir?
A. I don'; know whether he knew whenbit started, sir.
Q. Doctor, my question.is aCCOrding'to these two

reports, Dr. Suskind, did he have any more information about

Mr. Willard than he had about Mr. Cunningham?

A. If you're just‘referring'to‘these tW§ reports, I
have to take these at face value.

Q. That's correct. |

‘A. And they appéar to be similar.

Q. Yes. And, Doctor, the cause appears to be similar,
doesn't iﬁ, sir?

A, No, sir.

Q. Doctor,ldidn't Mr. Willard's péychoneurosis, didn't

he tell us according to your ihterpretation of the report
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'Ehat he'é talkingiabbut‘the results of the incident?

Q. Doctor, we went through tha;; ‘Ybur,téstimony is

.he'Sjtalking'about the resulté of the incident when he's

télking about,ﬁhefpsydhdnéurosis;  You seébﬁhat, sir?'Hé's 
ialkihg abOutvthéy;- i?m;Sorry:lYOur - :
'A._.7No,_tha£'évokay;, |
Q.‘ﬁi-f'ﬂearing aid. It’s not.dkéy, Doctbr;'He's )
télking about the results of that;incideht, isn't he, sir?
:A.lﬂiDr.“Néétmann is,yes, ' | | B
' Q. , Yes, that's wha£ I said,ibdéto:.'
A. >Yes,*Sif, | |

- THE COURT&-Mr.‘Carr, is this a good point for a

‘short break?

" MR. CARR: Yes, Youeronbr.’~

'THE COURT: We'll take a short recess at this time.

‘The admonishments that I gave you earlier will apply to this

break also. Court's in recess.

(At this time a short recess was taken.)

(The foilowing proceedings were héd'in open Cburt.)

Q. Dr. Suskind, the.problems-that déveloped in_thesé

meh that we have discussed thus far,thééé_Were problems that

could be characterized as of an insidibuS'nature, could they
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not, sir?
| A. ‘Yes; I believe that at one point we've eVen_ﬁsed
thé term; but I -- insidious has a variéty Qf meanihgs.
Q. Well, if ybuvwere to use it with relation to fCDD,
how would you mean‘it,vin what way would you use the'term
insidious?

A. Well, insidious would mean kind of sneaky and

'difficult to follow and coming on when one hardly expects

it. There are a variety of meanings attached to the word

insidious and in this instance I think what we intended to
say is that.théyiwere somewhat difficult to understand, cause
we had never encountered them before.

. Q.k Well, insidious doesn't mean difficult to

understand, does it, sir?

A. No, but in this instance I think we were - we were
not, at least in 1949 and 1950 we didn't know what the
pathological basis of this -- |

Q. But later on you learned asvearly as:19e— or late
as 1953 you learned, we've gone thtough this repdft, haven't:
wé, sir? - We've gone through your 1953 report, havé we not,
sir? | |

A. Yes, sir.

Q. So you learned the nature, ybu learned the

similarity, you've outlined the number of complaints that
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each pérson had, you drew an outline df it by 1953, did you
not, sir? |

A. Oh, yes, but we didn't know origin, sir.

Q. You didn't know whét, sir?

A. Origin, we had no‘idea what‘the origin was.

Q. You didn't know that these probléms camevfrom the
contamination that they were exposed to, the chemicals they
were exposed’td?

A. We didn't know what the contamination was.

Q. I understand that. You didn't know the name 6fyit
by 1953, You knew it was there, you jus£ hadn't labeled it.
You knew it was there, you kngw what it did, ydu knew the
effects‘on these men that you followed for that period of
time, saw in 1953, isn't that right, sir?

A. No,'not‘really, sir.

Q. Well, Doctor, didn't we go through YOur 1953
report?

A. Yes.

Q. At great‘length, and didn't you describe just those
very things, sir? Haven't we done that?

Af What are YOU referring to in the '53‘report?
Perhaps you can ask me to clarify it, sir.

Q. No, I'm not asking to clarify it. Have you not in

your 1953 report, did you not purport to come down and
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describe the results of the exposure, the types of exposure,
correlate the preSént clinical problems, results of ydur-

hygiene? Didn't you do all those things in your and inteﬁd" ‘

|to do all those things in your 1953 repdrt?

A. Yes, this was an attempt to get a —-

Q. - Now,.Doctor, as>far‘as 4{ as far as the,insidiohé
nature,ié'cbncefnedj YOur,descriptionlbf the word'insididus
wouldjbasically mean treacherous, wouldn't'it,'sir?

vA. ‘i'm‘sorry? |

Q. Would you not meén to describe something as
insidious as treacheréus, it has a gradualkéhd cumulative
effect, it creeps up on you without you knowing it until“it's
too late or‘until certéin signs have shown ﬁp?

A;_ No, sir.v No, sir.

Q. Doctor,‘weré you -- did you use the word ihsidious
in some way?

A, Yes, IvbelieVe Qe‘did.

Q. When was that, sir?

A. In one of the reports here we uséd'the_word

‘insidious.

Q. And, Doctor, you would use the word insidious in
the -- in the sense that it's used,ordinarily and in the
dictionary senSe, wouldn't you, sir? Unless you‘had a special

meaning for it, you would use it in -- you'd point out the
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special meaning, wouldn't you, sir?

MR. HEI&EMAN: Objection, it's been asked and
answered. |

THE COURT: Objection is overruled.

A. Well, I can only tell you what I felt the use of
the word insidious would have meaﬁt.at the time.

Q. | Well, would you describe -- you were talking about
a disease, weren't you, sir, you were avdoctor using that
word describing a diseasé, weren't you, sir?

A. No, wé were really talking about a pattern of.
symptoms and findiﬁgs.

Q. All right, Doctor. Once the patterns and symptoms
and findings have become apparent it is no longer insidious,
is it, sir?

A, No, it coﬁld still be, it could still be.

Q. In what sense, Doctor?

A. Well, you know, if others were exposed to such

materials, and they developed the pattern of symptoms and

findings, their problem would be insidious as well.

Q. Well, granted, but the chemical would no longer be
insidious. ¥ou know that it will do thaﬁlbased upon your
earlier examination of the workers?

A. No, we didn't know what the chemical was. We didn't

know what the contaminant was.
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RSN 1 : Q. Doctor, you're now pléYing with me again--
2 A, No, I'm not, sit, honestly.‘
3 Q. You know we've establishedlthat yéu did know there
4 was a contaminant, you didn't put é name on it. We just did
5 . ‘that a few minutes ago;. You knew therevwés something in the
6 cﬁemical causing these problems. You don't have to havé a
7 ﬁame onvit, you don't have to have it isoiated to the very
8 chemical formula to know there's something in there that’s
9 hurting these men, isn't that'right, Doctor?
10 A. No,vit is right.
11 Q. It is right}‘isn‘t it?
e 12 ~ A.  No.
ij >i3 ‘. Q. You did know‘theré was something ;4
14 A. No..
15 - Q. Didn't ybu know there was something in these
16 . chemicalé thét was hﬁrting these men?
17 A, There was something in thevprpcéss, sir.
18 Q. That was hurting these men, that was in the
19 chemicals, isn't that correct, sir? |
20 | A. Now, what itkwas’though --
21 Q. Doctor, my question is you knew there was something
22 in-the chémical that was hurting these men, did you not, sir?
 }_wv 23 _ A. Well, there were chemicéls,»sir.
o 24

Q. ‘In the chemicals that were hurting-- was hurting
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\g/ 1 | these men, 'did you not, sir?
2 'A.  That mightvhurt these mén,‘yes.
3 ' : : Q. Doétof, is that a yes to my question that you knewr
4 there was something in the chemicalé thaﬁ werg‘hurting the
5 | men, ﬁot might,nbt maybe, not perhaps, but were in fact
6 doing it. You knew that in 1953, you knew tha; in '49, you
7 "knew that in '50, did you not, sir?
8 A. No( not‘réaliy.
9 | Q. You.didn't know ﬁhai these men were being hurt,
10 sir, by sométhing in the chemicals? | |
11 : A. Yes.
e 12 Q. You did know that?
e 13 A. Some of the men were, some of the men weré, si;,
14 Q. vDoCtéf,VI'm not quarrelling with that. You knew
15 that some of these men, the 36 that YOu‘saw and others that
16  have been repdrtéd to you for being injured, damaged by
17 something in the chemicals} you did kn§w that, didn't you,
18 sir?v |
19 A. No, sir. |
20 0. You 4id not.know’that?
21 A. No, it was 35 out of the 36 that had problems, sir.
22 o Q. No, there were 36 oﬁt of 36 that had problems.
e 23” A, No, sir.
S 24 Q. One person didn't have the chloracne, he had‘the_
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other problems?

- “A. No, he did not, sir. He was just a complainer,

sir.

Q. ‘DOCtor,‘you didn't say he was just‘arcbmplainEr..*

| You'gave-ué his results. You're now saying that he was just

a'complainer.,You?gaVefthe resuits;vyou said he was telling

the truth, you did not believe he was lying, aches and pains

in the knees},lumbar’areaffiVe months duration, nérvousness,
loss of fatigue, loss of vigor and fatigue, those are all the

things thatIYOu'said, and you put the'wbrd chplainer with a

question mark behind it, didn't you, Sif?

MR. HEINEMANQ Excuse me, Doctor.
A.tv Yes, indeed, and“you_juSt‘said Ibdidn't'séy he.was
a complainer;éhd i‘certainiy aia, sif;.aﬁd it's oanage:39,
and Ivthinknthat What:we need héfé isysome'—-. 
| Q. 'Docto:, I-just read you-= |
 rHE COURT: Doctor, Doctor; Doctof; wait a second.
There wés7én;objection.' - |
THE WITNESS: I1m’sorry, I didn't hear.

MR. HEINEMAN: May codnsel approach thewbench,

‘Judge.

“THE COURT: Yes, you may.
(At this1time a conference was had at the bench out

of the‘hearing of the jury.)
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MR. HEINEMAN: Now, I want to object to Mr. Carr's

questioni which I gather has already been answered at this

point.

THE COURT: it Sounds like it has been.

MR. HEINEMAN: But nevertheless for the recoﬁd,FMf.
Carr's == in the premise;of his question said to this |

witness, now,xyou didn't tell he was 1ying, the one who did
not have chloracne, but whobhad the other -- complained of
other thiﬁgs; and that's Mr. Kyle. Now, Mr. Cartbhas already
told the Court'onithe record here that Mr. Kyle is one éf.the
§eople that the witness said was a liaf, Now, it seems to me
if's clearly incénsistent for Mr. Carr to make that
fepresentation to the Court and yet toﬂéuestionvthis_witness

and say that he never said the man was a liar. He clearly

| did, and I object to it as misleading.

 MR. CARR:v I;ll be glad to straightén it out, Yéuf
Honor. |
THE COURT: Fine.
(The following‘proceedings were had in opén Court.)
Q. Dr; Suskind? 
‘A.“ v Y‘es.i
- Q. Mr. Heineman reminds us that you deséribed Mr. Kyle
as a liar. Did you do that, sir?

A. Well, I said that he was not accurate, sir.
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accurate
this man

A.

Q.

A.

you can.

: Q,

A.
might be
Q.

Was he 1

Q.
said he

liar or

Q.

H
)
(o))

Doctor, there's a big differeﬁce between not_beiﬁg‘,*
énd being é 1iar, isn't there, sir? Did‘ydu éall 
a 1ia£‘or not? |

If you have to use that term,_sirv—-

Thétfs what I'm asking you, Doctor. Did YCu call,

this man a liar or not?

‘”i don't 1iké to use it,vbut if you want to use.it;
This mahrwas notvtellingkthe»truth.'_ |
All rigﬁt; Doctor. Then he waéia liar,.waSh;Eihe?.

 Wel1, he wouid haﬁe been-either in error Qr-hé‘.‘

ying.
Well, Doctor, now you'né'saying.he might be‘lYing;.

Ying sr not in your judgmént, éir?

If you want to use that term--
’No; Doctor—-- |
I will ﬁse it, too, sir.
, I‘h asking you‘a point blank question, sir. You

might,be~lying or hé would be inaccurate.'vwés he a

not, Doctor, in your judgmeht?J
He was notvtelling the truth, sir.

“Then it-is-your:judgment'that he»was a liar?
“To use your éerminolqu,ﬁyes,’sir.

Doctor, he was a liar, and YOU based that upon the

fact thatfy6u found that he did not have chloracne and that
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you considered him to be a complainer, is that right, sir? Is.

that tight, sir?

A. Yes. And at the time we interviewed him, hé_Seeméd'
very anxious to impress us with his other symptoms, sir.

Q. Doctor, haven't you got him confused ﬁith Somebody

A. No, I'm not.

Q; You didn't say he was anxious, dia you,_sir;>£o._x
impress you with his symptoms? You used that laﬁguage
déscribing é&mebody else, Doctor. |

A. Yes, we have.

Q;= Wouid you look atfPage 32. You didnft_Say'hé seeﬁs
anxiobs’to impress’us‘with his symptoms, did you, sir? |

A. ANot'specifically in this instance,'sir.

Q. ;‘All right, béctor. And you’did deécribe'him.as 'l
having present,complaintS'of'pains,didn'thOu,'sir?: |

A, Wé say he claims‘that,‘ih all instance5-heclaims_
that; ‘

Q. Yes, that's correct;‘sir.‘.

A. Okay.

Q. ‘You said that --

A. He turned out --

Q. Doctor, you originally eariier said that'doctors

use the word claim when they're describing what thé peop1e
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complain about, do you recall that, sir?

A. Okay. Correct.

Q. All right. Then we can't believe that there's any
unpleasant or improper context when your ddctors use the word
claims, can you, sir? Doctor, did you hear my queétion and
do yéu understand it? :

A. Yes, I understand ydur questioh, sir. .

Q. Would you answer it piease,,sir.

THE COURT: Doctor,‘please answer the question.

A. Yes, sir. In this instance I would say that ﬁhe
use of the word claims as ofteh as it has‘been used here
indiéates that there might have béen some question about,
there‘might have been some question ébout the accuracy of
those claims, sir.

Q. Doctor, we won't even quarrel with there might have

-been some question’about the accuracy of those claims, sir.

That'sva far cry from saying the man is a liar, isn't it,
sir?

A. No, I think --

'Q; You think saYing there might be some doubt as to
the accu:acy of his claims is equivalent to saying the man is
ailiar? Dpyyou, Doctor?

bA. No;

Q.  All right, Doctor. But that's what you said about
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”y;the man in YQur report in '53, isn't that'COrrect?’

',Af . We said he was a complalner.
Q. aYes, you'did?
A.‘ﬁyOkay} :

Q. and wéfestabliéhed -

A. And you called him, you ‘want me to call h1m a llar,ff

I'm calllng h1m a llar, sir.

Q. Doctor, what gave you the 1dea that I want you to

|call this man a'llar?a

A. ‘Because that's the way‘ydu wanted it termed.ILHe'
was —-
Q. - Doctor, what I"want youvto.do iS'testify to the

t:uth inithisematter.b If you say the man - 1s a liar, then say

‘'so. Don't Just say he was 1naccurate or that hlS clalms ’

.appeared to be 1naccurate.'If you mean to descrlbe the man as

not telllng the truth or as a llar, please ‘do.
A,:‘ I 'm doing so.‘
'Q; QBut I;m_not suggestihg to you theyman is a liat.,t
lvA; ,tMr,»Carr,fifﬁ doing so.

Q. ~All right. fNOw, Doctor, you did not doVSO,

.howeVer;‘in your report in 1953, did you, sir?

A. One doesn't do that in a report, sir.

MR. CARR: Your Honor, would you direct the witness

to answer my question.




10

11

12

13
14
15
16

17

18

19

20

21

22

23

24

e
W
[«»]

THE COURT: Doctor, respond tobthé éuestiqn'ﬁhat's
been aéked. J | |
AL We:did nOt‘dﬁ it in the report.

FQ. Doétor;‘ﬁhat you did in the report was say that he
had these, that he‘séid‘he,héd these problems and you called
himva cqmplainer,bdidn‘t &ou, sir?' .

A. ;Thaﬁ ws a pOiite way tQ say'it,‘sir;_
Q. Doctor} wouid you answeﬁ‘my‘question piéase.

A.’f‘I‘am answerihg i£,»sir.v |

‘Q; ‘Yohrcalled him a cbmpléinér,’did you not,'sir?

A. I did call himka compiainer.

Q. Now{ being‘a’complainer, Doctor,_one_céh be a
complaine: withdut being”a liar, can he not, sir?

A. Thét's“qvuit'e true.

Q. ‘_Now, Doétor; the wbrd complainer tﬁat YOu use on

Page 39 you didn'ﬁ,even say he was a complainer,'you said

- |complainer, question mark, didn't you, sir?

A. ' Again wé were beingjdiscreet, sir.
MR.‘CARR: Your‘Honor, Would-you direct the witness
tp ahéwer>my queétibn.
THEqCOURT; Doctor —-
‘A, Yes, there's a question mark after it.
Q." Now, Docﬁor, back to the problemé that theSe

WOrkers.had.‘ These workers with the exceptioh’of the man
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‘that you say was lying about his problems, they‘all had

similar problems'from this'eXpOSure todthis‘contaminant,'did
they not, sir?
~A. No, sir.

Q. DoctOr, didn't we go through it a dozen times and

establish the:problems these people had from'their exposure

to the contaminant?
‘A. We ‘have discussed them,'yes.

Q. Doctor, we more" than dlSCUSSGd them, we ve

~establlshed the problems that they had accordlng to your 1953

report, d1d we not, sir?
A. I think we have.

Q.  Yes. And, Doctor, these problems were then

'apparent, were they not, sir?

A. | They were What,bsir?

Q. | They were‘appareht,’Weren't they, slr?

A. If you‘re'saylhg they apparently had problems, yes,
sir. | o

Qf Well,vthe problems were apparent, you could see the
problems on the1r skln, and you talk to them and they tell
you the problems about the aches and pains and the loss of
v1gor and.other problems. Those thlng are no longer hldden

1f they re: talklng about them, are they, 81r7 They re no

- | longer sub rosa, they\re-outrln the_open,-they.arefapparent,

yo
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“k;J) 1 aren't they, sir?
2 A. No; sir.
3 Q. You don't think they're apparent when theée people’
4 arertalking about them? | | | |
5 A. No, sir.
6 Q. What do»you think they are, Doctor? Did theyt--'
7 were they not talking about their problems or were Ehey-
8 coming out and when you asked them, fhey were telling YOU-
9  |exactly the problems théy had. Which was it?
10 A. As we discussed previoUSiy, sir, you asked me”weéks
11 v.ago about who in these ~- among these people we felt reaily»
F;}i\ S 12 | had problems; and I think I had actually gone over that list
@ _ , v

13  |with you.

14 Q. Yes, Doctor, and didn't you agree that 90 pefcen£ o
15 - |of these people, 93 pércent of these men continued to_hayé
16 these complaints, fhese clinical symptoms, if’yQu will?
17 A. I didn't agree, sir. Those are your marks..
18 Q. Dr. Suskind, how mény times Have we gone-fhrOugh
19 the very same’qUestion on that'exhibit? How mény times havé;
20 ‘-vwe'established, March 7th, 1986, Page 51,'accofding to my
21 ‘interpretation of the records, my records, 27 out of 29 had
22 these stptoms. How many timés do we have to estéblish
23 that? You do recall testifying that Qay, don't you, sir?

24 A. Is that what I said. Sir?
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Q. Doctor; don't you recall saying itvtime”and,time .

‘|again? We went through this same thiﬁg; and even one time I

said, chtor@'now'letfs establish it one last tine, and I

Awon;t have to do it agaih.'rDb you fecall_that, sir? |
A. No, i do'not, sir. |
Q. You:donft :ecallbthat?

A.  No, I do not.

Q. Ybu doﬁ’t recall saying that 27-- your

.interp;etétion 27 out of 29 ofvthesé‘men'had_these symptoms? }”'

AL They~had those-3ymptomé, which are complaints;
Q. ‘vDoctor, my question is--
~A.  They don't have>to’be accurate.

. Q. My questioh is, Doctor, don't YOﬁ_recall testiinng
in this Case on March 7th, 1986 thaﬁ-éccdrding to " my
intetpretatién of my recdrés 27 out of 29 haa'thesé: |
problems”. o

MR. HEINEMAN: Objection, Your Honor. May cduhsel

| approach the bench?

 'THE COURT: Yes, you may.
(At this timé‘a conferénce‘wasvﬁadvat the bench out
df-the hearing of the juty,) |
MR. HEiNEMAN; Mr. Ca;r’is using the word‘games
agéin witﬁ the witness, youf Hbﬁor. The first ﬁime hefs'"

talking about real problems, how many of them had real
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1problems, and then he switches OVéfktO‘that exhibit, which --

and then he talks‘about complaints.

MR. CARR:‘Thé witness is the 6ne thaﬁ SWiﬁched it.
He said ﬁhat was your interpretation when I‘asked him--
| MR. HEINEMAN: No, yéu;undepstand, of céurée, he
didnit ask you about the exhibit, youfésked him about the
exhibit. Now, when he gets to that exhibit, he went to

complaints, and now he's back to asking this witness about

the people on that exhibit having problems. All right. He_1

keeps swifching back from prbblems to complaints to‘probiems
when‘he knows exactiy»the differentiation that this witness
makes with respect to those two things. He's trying to

éntrap him into some éort‘of admissioh when the witness has
médebvéry clear his views, yes, those people had complaints,
but they're‘nOt real prdblems except in avcertain number of

cases that he delineated, and I’object_to Mr. Carr's question

, as an attempt to distort and twist the witness' prior

testimony.

MR. CARR: It's clear the witness is looking at that
board and saying didn't 27 out of 29 had these symptoms and
these:problems. He said according to onr‘records, yes, and
I'm simply pointiﬁgkout that it's according to his
interp:etation. | | |

THE COURT: We have gone through this a number of
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times. 'Every‘time that exhibit comes_hp, we go through this
same thing. This witnéss has finally ultimately said that a
number of times. ‘You_may, if yod wish, ask him»to»assume
that he saia it.

| MR. HEINEMAN: Said what, sir?

THE COURT: Because I'm really tired of this game
playing with regard to this witness. Objection is overruled.

MR. HEINEMAN: Said what, sir?

THE)COURT: You know very Qell, you know verybwell
what the context Ofbthisvwﬁole thing what he saidgb Objéction
is overruled.r You mayvprdceed. |

(The foilowing'proceedings were‘had>in open Court.)

Q. Doctor, would you look at your testimony here. See

where it says there were 27 out‘of 29 had theSe symptoms,

| didn't they, sir, and you said according‘to your record, yes,

sir, and then I said, Dpctor, according to whose
ihterpretation of these records, these wére symptoms |
according to whose interprétation, and didn't you‘say’
according to,my‘record and my interpretation@ end of quote?
Didn't you say that? | |

A, Yeé, I did, sir.

Q. All right, Doctor. Now} Doctor, thése symptoms,
these 27 out of 23 péople were ones that you recorded;ktheyf

were discovered by you, they were reported by you, were they
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JZCN) 1 not; in your 1953 report, sir?

2 “A. 'They were reéorded by me, yes.

3 ‘ Q. And, Doctor -- |

4 A, bBy my group at least, sir.

5 Q. When they became recorded, they were at least to
6 anybodyvthat could read the record they were apparent, ﬁere
7 they not, sir?‘ |

8 | A.  No.

9 Q. Doctof,vwere these 27 out‘of 29 men had these

10 symptbms in 1953; wouldn't that be apparent from anyone\

- 11 readiné the reéord just as you read it,‘just as you
gafm\ 12 interpreted it? |
- 13 A. I would say no, sir.

14 Q. Is ybur == is your fécord-uncleér or do you

15 | summarize thesé symptoms.on page, starting on Page 34, you
16 |summarize them, don't you, sir, present complaints; and you
17 call £hem symptoms in other places, clinicél symptoms.

18 That's pretty clear, you. can fead that, can'tvyou, sir?

>19  A. I record them on Page 5 asvciinical symptoms and to
20_ be more accurate theseishould be clinical domplaints, sir.
21 | Q. Doctorr I don't want to cross examine you again on
22 that point. Weive goné over it so0 many times I simply don't
N 23 want to cross examine you again--

24 ' “A. For the sake of accuracy, sir--
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Q. My’question now;-Doctof -~ you can do that when Mr.
Heineman questions you, Dr. Suskind. .

A. Okay.

Q. My questioh now, Doctor, is that once you recorded

| this,.it became apparent'at_least'to the‘pébple at-Monsanto

that you submitted it to, if.noboay,élsévread,it, they

éertainly read it or should have read it, shouldn't they,sir?

~A.  Yes.

Q. Now, boctor,}would you»agree} sir; that a -~
sdmethingithat's'of a -- thatbhas:a -- that a wotkerfshopld
not bélexposea-to chemicals that have ;his kind of insidious
nature once'it bebomes known? -

A, I woﬁ1d agrée.that evérYthing,should be done.tov
decfease such épréure, whidhvis what_companies usually do if
they encounter a éroSiem. |

Q. No, Doctdr, but¢my questién»is dobyou not'believe,'
sir,’ihat thesevworkers that déVeloped{this'evidencé df ﬁhese
problems they should bé removed from further e%posure?

A. If you're SaYing'they should be removed from that

|particular job, no, sir.

Q. . Doctor, my question is from further exposure..
A. Well, I'm not able to answer that question, sir,

because‘Ivdon't’know what you really mean by exposure.b What

| exposure?
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Q. Take the words at face value,'exposure;ﬂfrom
further exposure to the toxic chemical in question, sir.
A. Not necessarily.

Q. Doctor, do you -- you do agree that the chemi¢a1 in

4 guestion is of an insidious nature and that includes

cumulative effect, doesn’tbit, sir?
A. No, sir.
‘(Piaintiffs"Exhibit 1798 marked for
identification.) |
Q. Déctor, I hand you an exhibit and see if‘you égree
with the definition of the word insidious as shown there,
sir.
THE COURT: What number is that, Mr. Carr?
MR. CARﬁ: 1798, | |
MR. HEINEMAN: May I see that pleasé before the
witness testifies aboutvit?-
| ﬁR. CARR:  Sure.
MR. HEINEMAN: Your Honor, may éounsel approach the
bench?
THE COURT: Sure.
(At this time a conference was had at the bench out
of thé hearing»ofvthebjury.) |
MR. HEINEMAN: Your Honor, I'm going to object to

him asking him to look at what apparently is a page copied
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from a dictionary to testify as to whether or not he agrees

or disagrees with that definition. The witness has already

‘givén the definition of the term as he used it. Now, he

shouldn't be asked about that document unléss_that document

'is being offered in”some’way, and‘it's;hot;the type of thing

that you can get in evidence. The:e's nothing here with

respect to the source of the document, there's no foundation

| established for this. There's no identification, it's

hearsay, and'there'S»nothing‘been establiShed to'get Ehis

document or this definition in evidence, and, therefore, I

object to the question.

MR. CARR: I'm not trying to get the book or the

| document in evidence yet, Your Honor. i'm'simply'asking him

whether or not he agrees with the défihitioh;‘fI;mayjpbt have
to'get it in evidénce._ Hé may égree to i£;  |
THE COURT: Go.ahéadf ijéétiOn is 6verrﬁled.y'v
(The foliowing proééedings‘wére had‘in‘bpen Courtg).

Q.  Now, Doctor, read it and see if you agree with it,

| sir.

MR. HEINEMAN: Excuse me, Your Honor. May counsel

approach the bench one more time?

THE COURT: Yes, you may.
(At this time a conference was had at the bench out

of the hearing of the juty.)
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- MR. HEIﬁEMANE Your Honor, I'ﬁduld furthér‘oﬁject
to'his'quéstiOhing him on this, because he has not
identified;'the witneéé has not identifiéd-this»és}
authbritativg. ,We,don‘t know‘wheré it'éame ffém; ana if‘s

not been identified as authoritative, and that was certainly

the,groundsvupon which Mr;’Carrfobjected and this Céurt »

| sustained objections to questi0n3~abdu: Dr. Carnow by me and

therefore --

THE’COURT: Not on a page from a dictionary on the.

definition of a word I didn't do that when you were

questioning Dr. Carnow.

MR. CARR: For the‘recordicounsel frequentlylread'

|things from an exhibit that he marked that he had in'his hand

and asked Dr.. Carnow Whether he agreed with it long before

the book was evér described or identified. That was a modus

operandi of éross—examination by Mr. Heineman. That's the
way he did it all the time.
MR. HEINEMAN: Right.

“"MR. CARR: vYou'd read from a docuﬁent’in his

possessioh, and 'say, Doctor,_dd you agree with this statement

| without ever identifying it, without ever putting it in

evidence.
MR. HEINEMAN: The reason for that that was that

was the method that you did not object to. -
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'MR. CAkﬁ: ,Ofvcoursé I didn't object é;*it. Itis
pérféCtly’proper.:v | |
MR, HE;NEMAN: vwhiie I thought the method I had
selected wés proﬁervas well, ?he}Court had already--  ‘
MR;NCARRi It was the method £ﬁat>y6u--'

MR.LHEINEMAN: It.wasvthé method that I resorted to

when the Court instructed or sustained your objection to the

method that I had previously selected, so if you'want to sit

at your seat’and.ask him, to read}him the definition and see

B if he agrees with it, that's fine.

~“MR. CARR: But he can't read it himse1f and see if
he égréeS'with it? Yoﬁ'd rather?havé it read.
 'THE COURT: ObjeCtion is overruled.
‘(The following proceedings'wére,had in open Court.)
Q. : Doctor,vdo you agfeé;with thisvdefinition of’the
word insidious? Awaiting a chancgvtp_entrap?_
‘A.. I do not agtéé’with_it in;thisvcase, sir.

Q. Exéhse.me, I didn't finish yet. That's just one —E

-one definition, Doctor.

‘A. ’Okay.,-

Q.. ‘Awaitiqgfa'Chanée to entrap,‘treacheréué,-harmful
but enticing,.drugs that destroy the young, having a'gradual:
and cumﬁlétive effect,‘subtle,'bf -f_définition b of a

disease would be developing so gradually as to become wéll
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established before becoming apparent. Do you agree with any

|of those definitions of the word insidious?

A. With respec£ to this gtoup, yes.

Q.  Which of';— which of these definitionsvdo»you agrée
with with respect to this group, sir? |

A, Treacherous.

Q. Treacherous, all right. .Doctor, the -- do you
believe tﬁen that a chemicél Qorker should be removed from a
treacherous hazard? |

A. No.

Q.  You think they should continue on to be exposed to
a hazagq that's treacherous? |

| A, NQ.

Q. Well thén, if they shouidn't be exposed to it then,
'Doctér, ghey shouid be revaed frbm it, should they not?

A, No, sir.

Q. :Déctor, if you have your option bf remoQing a
pérsonvfrom a treacherdus‘hazard or having him continually
exposed td a treacherous hazard, ﬁe's either going to be
removed or exposed, isn't he, sir? |

A. ' No, sir;

Q. >Which other option did I give you, sir?

A, Well, fhére are several other options.

Q. Doctor, in this circumstance which other option did
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Ivgive you, either removing him —
'vA. No, none of those'oétions,apply in this ihstance.

FQ.» Doctor -- | |

A. | Noné of théée options‘apply. You've given me th‘
options and I say no.

Q._Doctbr, you do know the meh’weref¢ontinued to be
exposed Eo this treacherods chemical, you do know that,-don't
you,.sir?

A. Not necéssarily. Fbr how long?

Q. - Doctor, I didn't‘evgh suggest as to how long,.but -

you do know that they continued to be expoéed to this

treacherous chemical, did you not, sir, this treacherous

hazard?

A. "No, sir.

Q. ~ Doctor, didn't yéu recognize that they continued to
work at that plant making the 2,4,5-T with the'same process,
you do know that, ddn't you, sir?

A; Not undef the same conditions.

Q. Doctor, I said in the same process, didn'i 17

A. I said not under the same conditioﬁs.

,Q' But, Doctor, did\you héar'me? I said bf fhe same
process, didn't I? |

A. The answer is no, sir.

Q. They weren't their with the same process?
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A. No; sir.
Q. Doctor,‘did they ever change the process?
A, Yes.
Q.' When did they change‘it, sir?'.
A. They changed‘the hygiene, they chenged the--
Q. Doctor, my question-?
'A. The process includes all of the elements, sir, of

making a chemical and the -- and the engineering aspects of

‘| how, when, and where a chemical is made and What kinds of

|hygienic aspects are used. That's the total process, not

just the making of the chemical.
Q. Doctor, when I'm using the word process -- I see

we're at a problem with communication-- when I was using the

|word process, I meant the way they make it.

A. If you're mentioning mixing two,chemicalé-
together—-
Q. Did they change.the process by which they made
2,4,5-T? |
A. Yes, I say they did.
- Q. What's that, Doctof?
- A.  Well, they —~bthey altered the hygienic
considerations in that building.
Q. ‘ Doctof, didn't you hear me that I said the process

by which the chemical is made. I wasn't talking about the




PN

L

10 -

11

12

13
14
) 15
TS

17

18

21

22

23

24

2
.
dn

fact that they started sweeping therflOOr'or the#hygiene or

| they had the men Wash_their hénds‘or put on different

clothing. I”gave~you the way I was using the word process,

|Doctor. That simply referred to the way,theﬂchemical'Was

made. Now, are you with me; Doctor? -
A. Yes, I'm with you.

Q.  They aia not change the ﬁay.the-chemical was made;

did they, sir?

A. That's true, sir.
Q. ALl righﬁ.-,And;kDoctOr, the men were not removed

from the building'in‘whiCh the chemical was made,’werefthey,

sir. They continued to work there, didn't they, sir?

0 ‘vNo.
Q., Théy didn't continue to work there?
.‘A; No, sir.
'_ 9. ..Docto;, they worked making this chemical in £hose

buildings Whéreithe chémical_was made, did they not? Didn't

‘we go through, Doctor, building —?_all these buildings where

they worked all ﬁhis pefiodvof time?
A. vbsome Qf them -- some Qf them wentlback to work,
yes,‘sir.
"'Q. - They Qefen't removed from exposure, were they, sir?
;A. Some of them were. | | |

‘Q.  Some were and some weren't, isn't that right,
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Doctor?

A. That?évtrue.

Q. And; Doctor, these men were continued to be exposed
to Ehis Ereachérdus hazard then, weren'tvthéy, sir?

A. No, sir.

Q. Doctor, the men that continued to work there
continued to bé exboséd‘to the.treacherous'hazard,'didn'£
they, sir?

“A. No,‘sir.

Q. Whyuﬁot, Doctor?

A, Because.it all depends on Qhat you mean byfexpOSed
to the treaéhetoué hazard.

Q. Doctor, didn't men continue to get chloracne and

‘other problems through the years? Do you recall we spent a

considérable length of time‘in showing the number of men that
continued to get probleﬁs of chloracne after the accident?
Do you recéll that, sir? |

'A. That's correct, sir.

Q. All right, Doctor. So these men continued to work

there, did they not,bsome of the men, sir, in this process

| that caused these pfoblems‘to occur, didn't they, sir?

A. Some of them worked in those circumstances, sir.
Q. . All right. Now, Doctor, when you said you used the

word insidious, where did you use it?

)
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"~ A. I thought I did, sir.

Q. Well, Doctor, you said_you‘did. ‘Where did you use

"A. I been looking for it, and_I'mbtryinggto recollect

where I did.

v‘Q; >>Doctor,iyou méaﬁ-to say you've aﬁéWered £he
question £here‘that'yoﬁ used it, and you dbh't‘knowithét youv
used;it? : |

| A. I said I thought_i did,ZSird

Q. Doctor, were]yOu ever consulted with the people at

the plant there in 1953 about the kind_of resppnséAthat

Shduld'bé made to the Bureau of Induéﬁrial'Hygiene’of'the
State of West Virginia? |
A. Would you repeat the quéStion please.
.F(Court reporter“read back the lastquestion.)

A, I can't recall whéther'I had, éxCept:that,there was

a memorandum of Mr. Wager's which describes our meeting with

the -- with a board Of.-- this is thefBureau'of Industrial
Hygiehe you':e talking about.

Q. That's‘right,bnot thé workers' compensation,
boctor, I‘h’bn anothéf subjécﬁ.

A;'>‘I can't,reéall, sir.

Q;‘ Were you\evér told thaf your study in’March of '53

was in.part'of a response to’questions asked by the Bureau of
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industrial Hygiene of the State Department of Health of West

 Virginia, was that made known to you, sir?

CA. I really can't recall,'sirg

Q. _I'm.sorry, you caﬁ't recall?

‘A. I can't reéall.“

Q. All right. ~Let me help you.

(Plaintiffs' exhibit 1799 marked for
identification.)

Q. Hand you Plaintiffs' Exhibit 17992

A. Thank ydu.

Q. Aék you if you recognize that as a document with a
ﬁonsanto letterhead, Nitro, West Virginia dated January 6,
1953 and signed by Mr. E.'G; Volz,_V—O-L-Z, Safety Director
of the Moﬁsanto Chemical Company?“Do you see that, sir?

A. Yes.

Q. Itfs rather 1engthy. You're trying to read it. I
doﬁ'ﬁ want you to read it yet. | |

A. Okay.

MR. CARR: Yoﬁr‘Honor,’Ifd like tovoffer this
exﬁibit into evidence at this time.

THE‘COURT: Any objections? a

‘MR.}HEINEMAN: May counsel approach the bench?

THE COURT: Sure.

(At this time a conference was had at the bench out
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| MR. HEINEMAN: In addition‘to the reievancy
question, Judge, which we‘previously préserved"——
THE COURT: Right.

MR. HEINEMAN: We have -- we object on the basis

|that there's been no identification by this witness, there's

|been no»authentication of the document, thére's no foundation

for its admission and it's hearsay.

MR. CARR: Your Honor, it's obviously from the
Monsanﬁo Chémical Company,-itbis relevant to the subjéCt'
we're,diédussing as it will be easy to demonstrate when we

get into it, it's signed by Mr. E. G. Volz, and can be

‘considered, if nothing else, an admission on the part of the

company.
THE COURT: Objectién is overfuled. It's admitted
(The following proceedingS~weré~had.in.open Court.)
MR.‘CARR: Your Honor; I have copies téypass tovthe
jury if I might.
THE COURT: Fine.
0. Doctor, this exhibit you have read gnough of it to

note that the'subparagraphs a, b, ¢, and so forth are.

|divided, first of all, into the statements made by the

department, the State Department of Health and then

Monsantofs reply to those statements, the paragraph in quétes
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| Health, the paragraph right beneath it being Monsanto's reply

to that recommendation or comments regarding the

reéommendation, is that correct;, Doctor?

A. ‘No, that is not correct, sir.

Q. You don't see that, sir?

A. No, sir Dr. Birmingham aﬁd Denﬁbn.are not from the
State Department of Health, sir.

Q. Well, where are they from, Doctor?

A.  You should know whefevthey're f;om,"sir.

Q. I don't know where they're from, I've never heard
of thém before, Déctor.'

A. I know two of these gentlemen very well.

0. Where are they from?

A. And I trained one of them and one of them happens
to be one of my best friends, Dr. Birminghém, and at the time
these men wete in the Public Health Serviée in Cincinnati,
and there was a dermatolégic unit there, an investigative
unit, and they were asked to come in by the cdmpany, they
were asked to come in and review the cliniéalvproblem as well
as the hygienic problems, cause ih_reviewing clinical
problems in occ@pétional diseases you havé”to review the
enviﬁonment, and they did and‘their‘recommendations a, b, and

¢, and all the rest are the recommendations of the Public
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A 1 Health Service.

)
2 Q. 'Qf_thevfedéral government, you mean?
-3 °  A.  Yes.
4 Q. All right. And these men are ——:knoijhat tﬁey’fe
5 talking about, I take it, Df. Birmingham and Dr. Denton?
6‘ » A. I bélieve‘they do.
7 Q. | They wouldn't make recommendations that théy'didﬁ‘é.

8. mean, that they didn't think was important, they didn't think

9 should be carried out,.would they, Doctor?
10 A. No( théy were very cdmpetent'people..
'li _ Q. And you would agfee, I take it, ydu would agree
. 12 |with théir recommendatidns; wouldn;ﬁ you? |
“L?) 13 A. I haven't réad the rééommendatiéns, si:,TQOu-asked‘

14 | me ﬁqt to.
15 Q. Doctor, based upon what you know of these very
16 competent people, I take it untilvyou see something you
17 absoiutely wouldn't agree with, you would sayvthese men,
18  [their recommendations shoﬁld be followed out, wouldn't you,
19 sir?

- 20 A If’the recommendations are completely feasible,
>21 'gYes;b |

22 ' Q. ‘ Yes. Completely feasible?
23 -~ A. 1Yeah.

i ) 24 Q. Doctor, Dr. Birmingham and Dr. Denton would know
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whether or not they're feasible, wouldn't they, sir?

A. Not neéessarily._

Q. .These very competent men that you trained, they
wouldn't know whethef something is feasible, Doctor?

A, If-they recommended.engineering -

Q. Excuse me, Doctor? |

A. It might'not be feasible.

‘Q. Would you‘answer‘the question, sir?

A, I haye answered it, sir.

Q. You would not make an engineering recommendation
that you did hot know was feasible, you wouldn't even make an
engineering recommehdation, wohld'you, sir?

A. You're right.

Q. Neither would Dr. Birmingham or Denton that YOu
trained; would they, sir, if they're doing their job the way
you taught them to do it, isn't that correC£, sir? Doctor,
isn't that correct? Doctor?

A. Yes, sif I am --

Q; Isn't that correct, sir?

A. Would you repeat the question please.

(Court reporter read back the last éuestion.)
A. They might. I.couldn't prevent them from doing it.
Q. ‘Doctér, what I'm saying is they're physically

Capabletof doingvit, but as‘trained'scienﬁists they would'ndt”
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do itfif_you‘trained them, would they, sir?

A. They would probably not make explicit_eﬁgineering

recommendations.

Q; They wouid undodbtedly say in an area where they're

not experts, they would say if this can be done from an

‘engineering standpoint, it should be done or somethihg of

that sort, wouidn't,théy, sir?»

A.  No.

Q; Théy wouldnft?

A, What‘théy wbﬁld do is to reépmmend, I‘éuppOSe, what
was eVehtually done, and that is to héve éngineers from the

Kettering Laboratory do_a‘sutVey of the processes,

|engineering survey, which was done.

Q. Thaﬁ's on»the engiﬁeering,'but other health-- they
are cértainly éompetént to make re¢6mméndati6ns relating to:
the subject of thevhealth Qf’these workers, arenit they, sir?

A, I believe they are.

Q. There's no question about that, so we can get that

|out of the way,‘is that right, sir? No question about it, is

that right, sir? |
A. I have already stated whéE'I‘théughtvbf them, sir.
They are very competent.’ | |
” Q. And théreris-no questionvbut whatbthey are

competeht to make recommendations ‘about the health of the
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workers, isn't that correct, sir?

‘A. Theyvaré competént to do that, sir;

‘Q. o Now; Doctor,'thisreportfwas sent apparently to the
company by the Department of Indﬁstrialvagiene of the Stétea
Department of Health, is fhat corréct, sir,.aCC6rding tobthe,
first paragraph of this lefter9 .

A. The orlglnal copy of the report 1t says, rlght. _

Q. And Monsanto then 1s replying or commentlng upon
the recommendations made in that report by Dr. Birmingham and

Dr. Denton that was sent to“Monsantb by the State Department

of Health, isn't that correct, sir?

A. Yes, sir.

Q. All right. Now, Doctor, the‘first recommendation'
they made is in quotes, is it hot,kSir, fbilowing ;heletter;
a? | |

A. Yes.

Q.  And it says, does it not,»sir, the eptire:operation
involving chlo;inatéd hydrdéarbons Shouldvbevisolatedwfrom
those wo;kersAnot directly coﬁcerned with this process, is 
that correct, sir?’ |

A. bThatfs whatkit reads, sir.

Q. ‘And;-Doctor, that's_a'recommehdétion they made from
the health viewpoint, isn't it, sir?

‘A. Yes.
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Q. And now Monsanto says because everybody knows the

problems involved, they don't consider that isolation of that

|department is indicated, isn't that correct, sir? 1Isn't that

what théy said? ;Theref6re, we do nqt consider Ehat isolation
of the department as such is indicéﬁed?

‘A;_ Well, I think they gave a more complete'reason than
you'rebxéading, sir. | .

Q.v. Doctor, thej say that they don't}beiieve ényone
involved will‘unduly exposed himself t§ anyvknown hazard,
isn't that right, sir? 1Isn't that what théy say, sir?

A.  Anyone not involved, notvinvolved, sir, not
involﬁed. | |

Q; All right. Anyone nbt involved will not unduly'
expése himsé1f to any known_haéard?

A. ‘That's correct,vsir.

Q.. Now‘Monsanto acknowledgéé'that this problem
involved with this-procesé is a known hazard,}is.that'
correct, éir? |

‘vA. Well, it says aﬁyvknown hazafd. I don't knéw
whether they'ré'referring to that.

Q. Doctor, they're’talking ;bout the operation
involving chlorinated hydrocarboﬁs; aren't Ehey, sir?

A.- Okay, correct.

Q. And they're talking about known hazard involved
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;%?&5 1 witﬁ working with the chlorinated1hydrOCarbons,»agen't tﬁey;
e '2' sir? “ |
3 A ‘Well, they say‘any known hazard, and‘i,aésume"
v 4 : they;re talking about that as well.
5 Q.  Doctor, that is the subject Qf the recommendatibn,
6 of the’comment, is it not,,éir? | |
7> A, Yes; | |
8 Q.  And, Doctor, the paragfaph c - paragraph:b talks
9 about a detailed work history that'should be done'and W6rket
"v10' : maintained‘at one specific job'sd they'11 know; so therll be
ll‘ ‘ ablelio track down what opéfationé are hazardous, not flip
| 12 | them ffdm,job'to job, correct, sir?
ywi;:y | l3'v A.- Right, that's corfect;lb
14 Q. vAilvright;bAhd Monsanto éaid that they cah't‘do‘
15 that, correct, sir, it's not economically practicél to kéep
.16 personnel activities restricted tOFSPecific jobs?
17 | A, ‘That's what they.said, éir.
18 >l’Q. - And, Doctof, of course‘ybu knew when you did your
19 later morbidity study thatithe fact thét the personnel
20 | Wéren't'réstricted to specific jobé»did indeed make it mofe
21“ diffiéult for‘yoﬁ to know who was exposed and who wés not,
22 corréct; sir?
- 23g. .‘ ‘ A,"-Yes.
24 | Q. Dbctor,‘the next recommendation, paragraph c, is
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;“@Y‘} 1 imprdving opérations is reCommended,‘and'meticulogs
- 2 protection from these wbrkersvfrOm fumes;liquids, and'so
3 ,fo:thshoﬁld bevenfofced, be¢ause it's‘hdt known then:
4 definitelvahether chloracne and the assoéiated symptomsrére 
5 the fesUit'of sgin-contact or systemic absorption or both'
6  ién'tiﬁhaﬁ'right, sir?
- 7‘ | A; -That‘is the cbmﬁeht'of-Dr. Birmingham‘and Dr.
8 Denton, sir. |
9 '  Q; Yes. ' And you, of course, havé_discoVeredythat]it
10 is a fesult of both cutaneous contactiand systemic_
11 ‘absorption, didn;t y0u;'s1f? |
12 ~ A. ,'Well,‘we believed at the time tﬁét¢there‘might be
) 13 |both. | | | o
| 14 VQ.F  We1l, you have diséovéred;——
15 ~ A. We believed at the time, and we have said that in
16 | our publicatiohs.. | |
17 0. 'Well, my qﬁestioﬂ is, sir;'YOu said it then and YOU
18 vdiscovéred that.it is true, thét it is both, haven't yoﬁ,
19 |sirz
20 ‘  _ A, gWe?l} not'really. We chld iny_have determined
21 ! wheﬁhef i# could bé bth1%— if’you'ré talking abodt systémié,
22’*' agsérpﬁidn - . . -
23 i" Q. “No,”I'm gotf Docgor,it's_a report_here.
' ,24.: "" A.“ It could come in.thréugh thé_ékin_énd'get.into
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: thé~-'and evehtually it Cthdlgo through the skinxand get

eventgallybinto other‘organ systemsf

Q.v Yes. | |

A. Bu£ what we were talking aboﬁt’at:the tiﬁe is that
there ﬁay be other portals of entry.. |

| LQ. YOU~discovéred - |

‘A, By‘accident, for example;by'aécidéntal inéeétion»of
the peoplevthatvwere eéfing;-

Q. »‘You‘have discovered that thereiare other metths of
ingestion, haven't you, sir, breathiné, eéting?

A.  Other méﬁhods‘of»absorptiOny sir.

Q. Isn't that right, sir?

A;v' There are,potentially,-pOtentially other routes of
absorption. ,Wé_didn't prove it, sir. |

 Q. Wéil,‘you know that it's’how trué, dqn'tvyou, sir?

A. Mo, I don't.

Q. | Then.you haven't accebted the testimony of every
toxicologist that has come(in here that it can come in |

through your breathing it, through your eatihg it, through

- | your skin?

A, I'm talking about this particular,vi'm talking
about this particular situation.
Q.  Doctor, I'm talking about the absorption of TCDD.

A.  So am I, sir.
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Q. It can come in through your skin, it gé;s intq_your:
system, it gets into your'liver, it gets intpﬂYour~kidnéy, it

gets inEo your system through the“skin; through‘b;eathihg it,

|through eating it, does it not, sir?

A, -No,'sir.
Q. It does not?
'A. ) NO, Siro

Q. Doctor, can you not gethCDD in Ybur system by

inhaling air that haé’TCDD particles. in it?

A. You might.

Q. Can you noﬁ‘get TCDD in your §y$tem by eating dirt 
that's contaminated with TCDD? | )

A, _ If one likes to eat dikt,*

Q. JYou don't have to get it in ordér to‘1ike it,
Doctdf, ?ou don't have’té liké it in ofder to get it; do you,
sir? Children do —- | o | |

A. ;I don't know wﬁat you meén by egting dirt.

Q. Children do eat dirt, dop'tbthey, sir? Children
eat dirt, don't they; sir, some children eat dirt?

A. They might.. | |

Q. Doctor, you can get it from contact, From

{inhalation, from ingestion, can you not, sir?

A. Those are the possibilities, sir.

Q. . Doctor, hasn't it beenrestablished those
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possibilities are the methods by which TCDD getS~;nto
people's systems? |

A. Not by research, sir.

0. Doctor, any way you want to talk about it, has it
been established that way, sir?

A. No, it hasn't, sir.

Q. You don't agree then?

~A. That's what I'm saying.

Q. You don't agree then with the testimony of the
various toxicologists who have festified here?

A. If you're talking ébout human absorption--

Q. Any absorption, animals, humans, birds whatever.

A. Animal absorption is a controlléd way of exposure,

sir, you've got to leave that out. We're talking about

| humans here, and the -- and the situation with respect to

humans is that we suspect that TCDD might be absorbed through
the skin -- well, through the skin we know, through the
gastrointestinal tract under certain unusual conditions it

might be absorbed and through inhalation we really.doh‘t

know. We don't have any real hard data about human absorption

via the respiratory tract.

Q. Doctor, do you have hard data on animal absorptién

|do their systems absorb TCDD through the respiratory system

and through the intestinal tract?
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a. ”Under controlled‘experiments, yes, therevare.

-Q{ All rlght, Doctor. Let S back off from that,

because apparently we have. plenty of ev1dence on the p01nt,

and I don't need-your oplnlonbon the,V1ew, Doctor. ,At‘least

what was,said‘at’thisztime,vatjleaStvin”the animals it's been

_shown to be true, ‘is it nOt, sir7

A, Under experlmental condltlons it has been shown to -

be poSSlble, sir. -

Qe DoCtor,,haven'tfthey'shoWn that it occurS?
Al If you expose animals‘like‘thlsg.'

Q. "Doctor, didn'tdyouaexpose]animals yOurself~in your

A; Correct, under certaln condltlons.
'Q.hanldn t we go through that, 51r7'u

A. -Under_certalnycondition3~of'expoaure one can

| demonstrate that;

Q; All rlght, Doctor. If you will.gofover to Pageyfé’

'there s a number of health recommendatlons and medlcal
- recommendatlons made on the balance of Page 2 and all of Page‘ﬂy
13; islthere.not,’sir° I'd like toﬁdirect your attentiOn’to

o Page 4,81r, paragraph numbered 4. These doctors recommended,:

these health doctors recommended dld they not,181r, quote

workerS”developing any eyidence of toxicity should be

immediately removed from further expoéure”lend of quote?
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A. That's what this reads, sir.

Q, That is‘a héalthvrecommendation'for the sakejbfrthe
health of the workers, isn't it, sir? |
| A. Yes; I bélieve‘so.

Q."‘One pérfectly within the compétenée ahd expertise
of these two men, at léast‘thesé men, one of‘whbﬁ you
ﬁrainéd,’Dr, Birgmingham and Denton, isn't that correct, sir?

A. 1Correct, sir.

Q. And, Doctor, Monsénto's respohse to that was quote
" this is not ¢0nsis£ent with the policy~of atﬁempting to
limit' the number of peréons poﬁehtially expoSed'to.a hazard
of an insidious nature; " That was‘Monsantd's reSponse; isnft'
that cbrfect, sir?

A.  That's whatvthis letter reads, sir.

Q. 'Doctér, what.Monsanto is saying.there that these
workers that already have;the'évidence of toxiéity,‘these
workers that‘are élready poisoned,‘it's okay to poiéon, tQ .
equse them further to this treacherous hazard, isn't that
correct, sir?‘

A. No,bnot necessarily.

Q.  Oh, Doctor, isn't Monsanto saying that'they're not
going to remove‘these workers who developed evidénce of
toxicity, ﬁhey're not going to remove these workersvfrom

further exposure? Isn't that exactly what they’ré saying?
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poiicy‘of attémpting to limit the number'of éefsbns_
potéhtially/exposéd to thisbtreacherOUS‘hazard?V‘ |

A. I'll answer your first question first. They didn't
say that they should not be rembved from‘fufther exposure.
They‘do’say that it's not consistent with the policy'of
attempting to limit thé humbéf,of persbns poténtiaily
exposed. Now,, there's a diffe:ence there, sir, and I can
explain that. | | |

Q. Well, leﬁ's_hear'it. Doétor.k

A. Okay. I think.ali”of usbknow what the potehtiai
hazard of.Vinyl'chloride is in the makiﬁg bf polyvinyl
chloride, which we have in our -- in shoes and upholStery and
éutomobiles and so on and»as a polymer polyvinyl chloride is
iﬁnocuoﬁs. *waever, vinyl thoride is é very tfeacherous
substahce. However, we still mékébhundreds»of ﬁilliqns of
poundsvof.it, buﬁ ve méke iﬁ safely. So‘ﬁhat'it really
dépends‘Upon not the agent, which may»bé toxic, but th~it's
made and howkit‘s‘handled in the manufacture so that the

business of being potentially exposed is, I think, the clue

to this sentence. What I think Monsanto}»and,l'm only saying

this, cause I -- if I were involved, this is the way I would

| 1ook at"it”is that everything is being done to limit the

actual exposure, everything is being done to limit the actual
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exposure even'though therefmay be‘a-harmful_agent_ih the ---

in the process;

XPQ; Doctor, what the Drs. Denton and Blrmlngham have

. sald when they developed 1t, the ev1dence of tox1c1ty, that.

is, it shows that they areggett;ng‘thls chemical in them, -

| they shouldvbevimmediately removed, isn'tythat_what the -

doctors are saying?

‘A. Correct, sir.

”QQ'; Monsanto says to do so is not con31stent W1th thef'

’rpolicy, don' t they, sir?

A, That s what they say, sir.

Q. Aren't they saylng ‘that they re not adoptlng this’

lrecommendatlon that's made here of remov1ng these workers

.'when they develop ev1dence‘of tOXlClty? Aren t they saylng:

they're not 901ng to remove them, Doctor°

A. It could be 1nterpreted that. way, and it couldtbehs

'vlnterpreted in the way of not - remov1ng themyfrom_the

exposure, but maklng sure that these people F-'peopie’s
exposure was llmlted, thatlls,ythelr aotualvoontact mith'thev'
mﬁterial’vouldﬂbe limited;v

.3' Q," Doctor,_the vay you'refgoihg‘f- if’they‘develop
evioehcevOE toxicity, that:meanS-they'te being ekpoeed,
doesh't it, sir? They}re WOtking in:the ptoduct, theyfre

working ih the -—-.
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A. Corréct;

Q. In the plant where‘they.re wrapplng 1t up°

A. »Correct.

Q. They got this eV1dence of tox1c1ty, they're belng
eiposed to that method of operatlon, aren't. they,31r7

A. If -- |

Q. Ahd if all the hYgienic'pfogram'is'in»effecttand'

la11 the_medical;supervisiOn in effect ang theyvdévelop this

évidence:of‘toxicity, they are being exposed, arén‘t they, |

sir, whentthey get this toxic evidence?

A, Yes, they are.

Q. Now, the health workers are saying when that
occurs, remove these'workers from further expoSure,‘areh?tu._
they;’sir?r | | |

A. They are.

Q. And Monsanto is saying this ié not ébnsistent with
our p;g?%Y$ ly, aren't they, 51r? |

A. That’s what they said»sir.

THE COURT: Mr. carr}‘is this a good point to’
hreak?v - | |
MR. CARR? Yes, Your Honhr;’

THE COURT: We'll break for the day at this time.

|We'll resume testimony tomorrow morning at 9:30. I would

' remind ydu that you're not to read, listen to or-watéh
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anYthing'about thisfcase:in particular or the subject matter
ih‘general in.any of the media. Thank you for your attention

and cooperation. Codrt's‘adjourned.
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