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EXPOSURE THEORY APPLIED IN ASBESTOSIS CASES

In Insurance Co. of North America v. Forty-Eight In­
sulations. Inc..' a declaratory judgment was sought by 
an insurance carrier against its former insured (Forty- 
Eight) and four other insurance carriers to determine 
which carrier had the duty to defend or indemnify 
Forty-Eight.

In the underlying actions, construction workers 
claim to have suffered injury or death from asbestos- 
caused lung diseases as a result of being exposed to 
Forty-Eight's asbestos-containing products from a few 
to up to 48 years. Although the particular facts are 
complex, it is sufficient to say that, over the years, 
Forty-Eight was insured by at least five carriers who, 
sometime after 1955. each stood as a primary. For 
prior years. Forty-Eight was uninsured.

The controversy centers around when coverage 
arises. Is it at the time of exposure to the asbestos 
dust! Or is it when a lung disease is manifested?

After boiling down the policy language in the host 
of policies used within the period, the court stated that 
in each policy the insurer has agreed to pay on behalf 
of the insured such damages as are determined be­
cause of "bodily injury" caused by an "occurrence" 
during the policy period. "Bodily injury" includes in­
jury, sickness and disease.’ "Occurrence" includes a 
continuous or repeated exposure to conditions which 
result in bodily injury.1 Most of the carriers contended 
that, in lawsuits alleging lung disease, coverage is pro­
vided by Forty-Eight's insurer on the date on which 
the condition became known or should have become 
known to the plaintiff or the date on which the 
plaintiff's condition was medically diagnosed, 
whichever comes first. The insurers argued that, al­
though there is tissue damage long before manifesta­
tion. a person cannot be considered injured or dis­
eased until symptoms are noticeable or a diagnosis is 
made. They pointed out that exposure is not necessar­
ily related to injury. The correlation between the onset 
or progression of the disease with specific incidents, 
the extent of damage at any particular date, or the 
time at which bodily function begins to be impaired 
cannot be determined with any accuracy.

But, Forty-Eight and one Insurer contended that the 
liability policies are "occurrence" or "accident" 
policies, not "discovery" or "claims made” policies. 
They pointed out that tne uncontroverted medical evi­
dence indicates that the tissue damage occurs shortly 
after inhalation. The asbestos-caused diseases involve

1 _ FSupp__Civ Action No 7.71654 (ED Mich May 4, t97BI. The
"occurrence" and "duty to defend" aspects of this decision are 
considered in Houser & Cordon. Practical Considerations in De­
termining the Duty to Defend, in DRI monograph, KsuRtas Duty 
to Diiisd at 50-51 (Vol 1978 No }. May 19781.

1 for the sake of accuracy. H should be noied that (based on the 
court’s synopsis! many oif the INA policies referred only to "sick­
ness and disease"

1 Again, for the sake of accuracy (and again based on the court’s 
synopsis) it should be noted that the INA policies twith one pos­
sible encepfionl did not include this definition. The "repeated e>- 
posure" language applied to property damage only.
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cumulative minute injuries and are progressive, con­
stituting a "continuing tort." All insurers on the risk 
from the time of alleged initial exposure through man­
ifestation, they contended, are jointly and severally ob­
ligated to defend and to indemnify Forty-Eight if liabil­
ity is found.

The court held that the exposure theory applied.* 
One reason given for the holding was that some insur­
ers did not begin to espouse the manifestation theory 
until after Bore/ v. Fiberboard Paper Products.* BoreI 
held that all manufacturers of asbestos products to 
which a plaintiff was exposed were jointly and sever­
ally liable. The shift from an exposure theory, the 
court found, was instructive on how the parties them­
selves had interpreted the contracts. Second, the court 
found, the evidence established that each tiny deposit 
of scar-like tissue from the fibers causes injury to the 
lung; each deposit resulted in an occurrence, the pat­
tern constituting a continuing tort.

The court noted that a plaintiff must show exposure 
to the asbestos products of an asbestos manufacturer 
and the existence of disease in order to make out a 
prima facie case of injury. The inability to fix the exact 
time when each injury occurred does not preclude 
liability, where such injuries are cumulative and pro­
gressive, and cannot be apportioned among given 
points or periods of time. By being on the risk during 
an indivisible, injurious process, each insurer is jointly 
and severally liable to defend and indemnify. Any 
other theory of coverage, the court held, would render 
Forty-Eight's insurance coverage illusory.

The court reviewed the implications of adopting the 
exposure theory. It concluded that, since the insurers 
covered Forty-Eight for differing periods, the obligation 
to indemnify should be apportioned on the basis of 
the relative lengths of their respective coverage 
periods. But no insurer, the court said, should be li­
able in any one case to indemnify Forty-Eight for 
judgment liability for more than the highest single 
yearly limit in a policy that existed during the period 
of the claimants' exposures for which judgment was 
obtained. The court expressed confidence that when 
other questions arise, insurers would resolve them, ex­
ercising their settlement and compromise skills.

Fearing unequal treatment from a rule that would 
require the insurer on the risk at the time suit was 
brought to defend, the court opted for a rule that 
made the duty to defend coextensive with the duty to 
indemnify, with an apportionment of the defense 
costs. This includes Forty-Eight's responsibility to bear 
costs in direct proportion to the years it was unin­
sured. The triggering mechanism will be the dates of

• The court took a different view when considering the statute of 
limitations. It is at the time an asbestos-caused disease manifests 
itself in a way that implicates a causal relationship to the man. 
ufactured product that the public interest in limiting the time for 
asserting a claim attaches and it is then that the statute of limrta- 
lions begins to run. (Slip opinion. Page 12.)
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