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CERTIFICATION

I, William J. Duffy, declare and certify under penally of perjury as follows:

1. I am a partner with the law firm of Davis, Graham & Stubbs LLP located in Denver, CO.

2. lam counsel to Atlantic Richfield Company for environmental matters related to the City 
and County of Butte-Silver Bow, MT.

3. Attached to this Certification as Exhibit A is a true and correct copy of the Capital
Purchase, Repair and Replacement Trust Agreement dated December 21,2006 and executed by 
the authorized representatives of Atlantic Richfield Company, the City and County of Butte- 
Silver Bow and Vanguard National Trust Company (the “Trust Agreement”). .

4. The original Trust Agreement bearing the signature of each Party representative shall be 
maintained in the files of the Atlantic Richfield Company or its counsel.

5. I certify under penalty of peijury that the foregoing i s true and correct.

STATE OP COLORADO 
CITY AND
COUNTY OF DENVER

)
) ss. 

)

The foregoing instrument was acknowledged before me this 
by William J. Duffy.

2007.

#757S7!.t
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CAPITAL PURCHASE* REPAIR AND REPLACEMENT 
TRUST AGREEMENT

This Capital Purchase, Repair and Replacement Trust Agreement made 2006, by 
and between Atlantic Richfield Company (“AR”), the City and County of Butte-Silver Bow 
(“BSB” and, together with AR, the “Parties” and each of them, a “Party”) and Vanguard 
National Trust Company {“the Trustee").

WHEREAS, AR and BSB have entered into the Allocation and Settlement Agreement 
and Mutual Release of Claims effective/?-, 2006 (the “Allocation Agreement” attached 
hereto as Exhibit A);

WHEREAS, pursuant to Section 13.1 of the Allocation Agreement, AR and BSB have 
agreed to establish the Capital Purchase, Repair and Replacement Trust Account and to execute 
this Trust Agreement; .

WHEREAS, AR and BSB anticipate entering into negotiations with the U.S. 
Environmental Protection Agency (“EPA") and others for performance of EPA’s selected 
remedial action for the Butte Priority Soils Operable Unit under a consent decree to which both 
BSB and AR are signatory parties (the “Consent Decree”);

WHEREAS, AR and BSB desire to execute this Trust Agreement and to establish the 
Trust created hereby to carry out the agreement provided in Article XHE of the Allocation

..Agrg?roonland.tQ,pay..Capital.Purchas.e, Repair and.Rqrlacement Costs (as defined in the.......
Allocation Agreement) (the “Costs’5);

WHEREAS, the Initial Capital Purchase, Repair and Replacement Budget, including all 
Task Accounts and the approved budget amount for each Task Account (each as defined in the 
Allocation Agreement) has been prepared as provided in Section 13.5 of the Allocation 
Agreement, and BSB and AR have concurred with such budget;

WHEREAS, AR and BSB contemplate the joint identification and BSB’s completion of 
“Priority Projects” for the BSB stormwater system as contemplated in Section 13.7 of the 
Allocation'Agreement, arid transfer offundsthen remaining hit he Capital Purchase, Repair and 
Replacement Trust Account by Trustee to the Capital Improvements Trust established and 
administered by BSB;

NOW, THEREFORE, the parties do hereby establish the Trust and agree that the Trust 
shall be comprised, held and disposed of as follows:

Section 1. Establishment Of Trust .

■ (a) The Purpose. This Trust Agreement is intended to fulfill the agreement of AR
and BSB provided in Article XIII of the Allocation Agreement. Accordingly, except as provided 
in Section 12(f) of this Trust Agreement, to the extent any provision hereof or obligation. 
hereunder conflicts with any provision or obligation provided in Article XIII of the Allocation
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Agreement, the terms of the Allocation Agreement shall be controlling. Capitalized terms used 
but not defined herein shall have the meanings assigned to them in the Allocation Agreement.

(b) Deposit of Funds. AR hereby deposits with the Trustee in trust the amount of 
cash listed in Exhibit B, which shah become the principal of the Trust to be held in a separate 
account (the ‘Trust Account”), administered and disposed of by the Trustee as provided in this 
Trust Agreement. Said deposit is made in satisfaction of the initial funding requirement under 
Section 13.2.1 of the Allocation Agreement.

(c) Revocability. The Trust hereby established shall be revocable only upon the joint 
written notification by AR and BSB to the Trustee that: (i) the then-remaining principal of the 
Trust, and any earnings thereon, shall be transferred by the Trustee to the Capital Improvements 
Trust Account established by BSB pursuant to Section 13.7 of the Allocation Agreement; or (ii) 
the Allocation Agreement has been terminated pursuant to Article XX of the Allocation 
Agreement.

(d) Grantor Trust Status. The Trust is intended to be a grantor trust, of which AR 
is the grantor, within the meaning of subpart E, Part I, subchapter J, chapter 1, subtitle A of the 
Internal Revenue Code of 1986, as amended, and shall be construed accordingly. All gains and 
losses from the investments of the assets of the Trust shall be recognized by AR, and the taxes 
thereon shall be paid by AR and shall not be recovered from the assets of the Trust

(e) Trust Assets. The principal of the Trust, and any earnings thereon, shall be held 
by the Trustee separate and apart from other funds of AR or BSB and shall be used exclusively 
for the uses and purposes herein set forth.

(f) Additional Deposits.

(i) AR shall make additional deposits, in accordance with the applicable 
provisions of the Allocation Agreement and the Funding Spreadsheet attached thereto, 
with the Trustee in trust as and when required under Section 13.2.2 of the Allocation 
Agreement. The remaining principal balance of the funds required under the Allocation ■ 
Agreement may be prepaid by AR at AR’s election by deposit to the Trust, either in 
whole or in part, without premium or penalty, at any time prior to My 1,2010 on the
condition that AR shall pay all accrued interest calculated from the date of the last..........
deposit to the Trust through and including the date of any prepayment on the amount of 
die then remaining principal balance of the funds outstanding at the time of each .
prepayment AR’s payment of interest so calculated shall be in addition to any

............. prepayment of principal made by AR..... :.............................................. ....................................

(ii) The Trustee shall not have any right or obligation to compel the collection 
or any such deposits or any additional deposits, nor for determining whether any such 
deposits are calculated or deposited in accordance with the provisions of the Allocation 
Agreement.



(g) Freparation of Annual Budgets.

(i) BSB and AR have concurred on the Initial Capital Purchase, Repair and 
Replacement Budget, attached hereto as Exhibit C. As provided in Section 13.5 of the 
Allocation Agreement, on or before May 1 of each year hereafter for so long as the 
Allocation Agreement is in effect or until there is a revocation of the Trust in accordance 
with Section 1(c) above, BSB shall prepare a Capital Purchase, Repair and Replacement 
Budget which specifies the dollar amount for each quarterly distribution to be made by 
the Trustee to BSB during that Fiscal Year by Task Account from the Trust Account 
(each, a “BSB Annual Budget”).

(ii) Each BSB Annual Budget shall be provided to AR for AR’s concurrence, 
which concurrence shall not be unreasonably withheld. All other proposed increases to 
the Initial Capital Purchase, Repair and Replacement Budget shall be concurred in by 
AR, which concurrence shall not be unreasonably withheld, and shall be accompanied by 
a narrative explanation of the reasons for each such proposed increase. A copy of the 
BSB Annual Budget, together with evidence of AR’s written concurrence thereto, shall 
be provided to the Trustee by June 15 prior to the Fiscal Year to which such budget 
applies.

(iii) BSB shall not incur any charges, expenses, fees or other costs during a
Fiscal Year in excess of or in addition to the total budget for a Task Account set forth in 
the BSB Annual Budget then in effect without the concurrence of AR, which concurrence 
shall not be unreasonably withheld. BSB may request AR’s concurrence to incur 

. charges, .expenses, fees, or other costs in excess of or in addition to the amount budgeted
for the Fiscal Year in which the request is made, which concurrence shall not he 
unreasonably withheld by AR. If AR concurs in such a request, BSB shall provide a 
copy of the request and evidence of AR’s written concurrence as soon as reasonably 
possible to the Trustee.

(h) Accounting by Parties. As provided in Section 13.6 of the Allocation 
Agreement, on or before September 1 of each year for so long as the Allocation Agreement is in 
effect and funds remain in the Trust Account, BSB shall deliver to AR and the Trustee a 
reconciliation that compares all amounts disbursed to BSB from the Trust Account during the 
prior Fiscal Year by Task Account with the total amount of Gapital Purchase, Repair and 
Replacement Costs actually incurred .by BSB for each Task Account during that prior Fiscal 
Year (“Capital Purchase, Repair and Replacement Accounting Report"). BSB and AR shall 
meet .and confer,,as necessary, to reach consensus upon thfe dollar amount, if any, to be carried
.forward. If there is concurrence, BSB shall provide evidence of AR’s concurrence to the Trustee
as soon as reasonably possible. Disputes between BSB and AR related to accounting shall be 
resolved pursuant to the procedures for mediation under Section 20.9 of the Allocation 
Agreement. This Trust Agreement imposes no obligation or duty upon Trustee to perform any 
accounting of or to otherwise verify the accuracy of any Capital Purchase, Repair and . 
Replacement Accounting Report.

(i) Books and Records of BSB. BSB will keep, or cause to be kept, proper books of 
record and accounts separate from all other records and accounts, in which complete and correct
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entries shall be made of all of its transactions relating to the Trust Account. Such books of 
record and accounts shall be at all times during business hours subject to the inspection and audit 
of AR, at such AR’s expense.

0} Boohs and Records of the Trustee. Without limitation of AR’s and BSB’s 
rights and the Trustee’s obligations under Section 6, AR and BSB shall at all reasonable times 
and upon written notice to the Trustee, have access to all Trustee’s boohs, records, 
correspondence and related documentation for the Trust for the purpose of auditing and verifying 
the Trustee’s use of the Trust assets for the Costs, as provided by this Trust Agreement.

Section 2. Payments in Satisfaction of the Costs

(a) Payments by Trustee. The Trustee shall disburse the funds and earnings thereon 
from the Trust Account within ten (10) business days from receipt of a written request and only 
in accordance with the following provisions:

(i) Unless otherwise provided in the relevant BSB Annual Budget of 
otherwise directed by BSB and AR, the amount BSB may request the Trustee to disburse 
to BSB from the Trust Account for each quarter for each Task Account shall be twenty- 
five (25) percent of the total annual budget that Fiscal Year, as specified in the relevant 
BSB Annual Budget for that Task Account. BSB shall provide any documentation and 
information documenting the expenditure of such funds requested by the Trustee within 
forty-five (45) days following the last day of each quarter during which such funds were 
advanced by the Trustee.

(ii) In the event funds disbursed by the Trustee to BSB are not expended for 
Capital Purchase, Repair and Replacement Costs by BSB during the Fiscal Year such 
funds are received by BSB, as shown in the Capital Purchase, Repair and Replacement 
Accounting Report for that Fiscal Year prepared and concurred in by AR and BSB under 
Section 1(h), said funds shall be carried forward by BSB and expended by BSB to pay

' Costs during the next Fiscal Year. The Trustee shall reduce the payments to BSB that are 
authorized under the BSB Annual Budget for the second quarter of the next Fiscal Year 
by the amount carried forward by BSB from the prior Fiscal Year, and subsequent 
quarters until the balance of the total dollar amount carried forward for a Task Account is 
expended. ........................................................................

(iii) Upon written request of BSB for any amount not specifically provided for 
............ or in excess of the amount provided .in the relevant BSB Annual Budget or any amount

for an item specified in an BSB Annual Budget but in excess of the amount provided in 
the relevant Task Account of such BSB Annual Budget, the Trustee shall disburse funds 
to BSB upon receipt of a written request of BSB accompanied by AR’s written consent to 
the disbursement of such account.

(iv) The Trustee shall disburse funds to BSB in accordance with a request that 
does not otherwise comply with the requirements of this Section 2(a), provided that the 
Trustee receives written approval from both BSB and AR for the disbursement.
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(v) Upon written notice from AR and BSB that there has been a revocation of 
this Trust Agreement pursuant to Section 1 (c)(i), the Trustee shall transfer the corpus of 
the Trust to the Capital Improvements Trust Account established by BSB after payments 
(reduced by any amounts then carried forward by BSB under Section 2(a)(ii)) are made 
by Trustee in satisfaction of Costs incurred prior to the date of such notice from AR and 
BSB and authorized under this Section 2(a).

(vi) Upon written notice from AR and BSB that there has been a revocation of 
this Trust Agreement pursuant to Section 1 (c)(ii), the Trustee shall pay to AR all amounts 
remaining in the Trust after payments (reduced by any amounts then carried forward by 
BSB under Section 2(a)(ii)) are made by Trustee in satisfaction of Costs incurred prior to' 
the date of such notice from AR and BSB and authorized under this Section 2(a).

(b) Reporting and Payment of Taxes. The Trustee, AR and BSB shall make 
provisions for the reporting of any federal, state or local income to the appropriate taxing 
authorities, and that the Trustee shall on a timely basis provide each Party the necessary specific 
information to properly withhold and report such income.

(c) No Duty to Determine Sufficiency. If the principal of the Trust and any
earnings thereon are not sufficient to pay amounts due in respect of the Costs, die Trustee shall 
notify AR and BSB prior to the time payments are due, and in any event no later than five 
business days after the Trustee determines that the funds remaining in the Trust are not sufficient 
to pay amounts due in respect of the Costs. The Trustee shall have no responsibility to determine 
whether the Trust is sufficient to meet the Costs, and shall not be liable for liabilities arising from 
the Costs, jin excess, of thevalue of the Trust’s assets.............. .......................... ......................... .

Section 3. Payments To AR .

The Trust is revocable only as provided in Section 1(c) hereof, and AR shall have no 
right or power to'direct the Trustee to return to AR or to divert to others any of the Trust assets 
prior to such revocation.

Section 4. Powers of Trustee .

The Trustee, or the Trustee’s designee, is authorized and empowered:

(i) To make payments in whole or partial satisfaction of the Costs, as
'.. provided in Section 2(a); ’ ' .. ' -:1..v ■ ■.......

(ii) To invest and reinvest Trust assets, together with the income therefrom, in­
accordance with the prudent investor rule and the Investment Guidelines attached hereto 
as Exhibit D, which guidelines may be changed from time to time as provided in Section 
11; .
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(iii) To hold in cash, without liability for interest, such portion of the Trust as 
is pending payment in satisfaction of the Costs, investment, payment of other expenses or 
the distribution of benefits;

(iv) To settle, compromise or abandon all claims and demands in favor of or 
against the Trust;

(v) To exercise all of the further rights, powers, options and privileges 
granted, provided for, or vested in trustees generally under the laws of the state of 
Montana so that the powers conferred upon the Trustee herein shall not be in limitation of 
any authority conferred by law, but shall be in addition thereto.

Section S. Disposition Of Income

During the term of this Trust, all income received by the Trust, net of expenses as 
provided in Section 8, shall be accumulated and reinvested in accordance with the investment 
Guidelines or used to satisfy the Costs in accordance with Section 2. .

Section 6. Accounting By The Trastee

(a) Monthly Statements. The Trustee shall provide monthly account statements to 
AR and BSB in the manner provided for written notices under Section 12(c). The Trustee shall 
keep accurate and detailed records of all investments, receipts, disbursements, and all other 
transactions required to be made and such other records as shall be agreed upon in writing 
between AR, BSB and the Trustee. Within sixty (60) days after removal or resignation of the 
Trustee or such other period of time agreed upon by AR, BSB and the Trustee, the Trustee shall 
deliver to AR and BSB (a) a written account of its administration of the Trust during the period 
from the date of the last written account of its administration to the date of such removal or 
resignation, setting forth all investments, receipts, disbursements and other transactions effected , 
by it, including a description of all securities and investments purchased and sold with the cost 
or net proceeds of such purchases or sales (accrued interest paid or receivable being shown 
separately), and showing all cash, securities and other property held in the Trust as of the date of 
such removal or resignation and (b) any information AR or BSB requires in order to comply 
with any financial, tax or other reporting obligations either of them may have under Federal, 
state or local law.

(b) Request for Accounting. Upon written notice by AR or BSB to the Trustee to
..provade^-ae^tmtiHgTqrTjFustee’Hs-financialtransactionsas  ̂tmstee hereimderrthe Trustee shall...

prepare a complete and detailed accounting, for such period as is designated in the written 
notice, and provide such accounting to AR and BSB within sixty (60) days of receipt of such 
request. . ' •

Section 7. Responsibility and Indemnity of the Trustee

(a) Fiduciary Standard. The Trustee shall administer the Trust in good faith and 
impartially, act in a fiduciary capacity pursuant to the laws of Montana and with the care, skill.
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prudence and diligence under the circumstances then prevailing that a prudent person acting in 
like capacity and familiar with such matters would, use in the conduct of an enterprise of a like 
character and with like aims, provided, however, that the Trustee shall incur no liability to any 
parson for any action taken pursuant to a direction, request or approval given by AR or BSB 
which is contemplated by, and in conformity with, the terms of this Trust Agreement and is 
given in writing by AR, or BSB or in such other manner prescribed by the Trustee. The Trustee 
shall also incur no liability to any person for any failure to act in. the absence of direction, request 
or approval from AR or BSB which is contemplated by, and in conformity with, the terms of this 
Trust Agreement, Further, the Trustee shall incur no liability to any other person by reason of 
any actions taken by any [additional trustee or] successor trustee or for assets that are not 
included in the Trust Account,

(b) Indemnification of the Trustee. AR hereby indemnifies the Trustee against, and 
shall hold it harmless from, any and all loss, claims, liability, and expenses, including reasonable 
attorneys’ fees, imposed upon or incurred by the Trustee as a result of any acts taken or any 
failure to act, where such act or failure to act is in accordance with the directions from. AR or any 
of its agents. AR’s obligations in the foregoing regard shall be satisfied promptly by AR, 
provided that in the event the loss, claim, liability or expense involved is determined by a no 
longer appealable final judgment entered in a lawsuit or proceeding to have resulted from the 
negligence, gross negligence or willful misconduct of the Trustee or the act or omission of any 
third party, the Trustee shall promptly return to AR any amount previously received by the 
Trustee under this Section with respect to such loss, claim, liability or expense. If AR does not 
pay such costs, expenses and liabilities in a timely manner, the Trustee may obtain payment from 
the Trust without direction from AR as provided in Section 8. Amounts so obtained by Trustee 
shall be promptly reimbursed by AR to the Trust upon the conclusion of dispute resolution, if 
any, under Section 8(b).

(c) Legal Counsel The Trustee, after providing written notice to AR and BSB, may 
consult with legal counsel with respect to any of its duties hereunder.

(d) Other Advisers. The Trustee, after providing written notice to AR and BSB, 
may hire agents, accountants, actuaries, investment advisers, financial consultants or other 
professionals as necessary to assist it in performing any of its duties or obligations hereunder.

......... (e) ...Authority of Trustee. The Trustee shall have, without exclusion, all powers
conferred on the Trustee by applicable law, unless expressly provided otherwise herein.

...... , .: ,.. .........................Limitation op Trustee. Notwithstanding any powers granted to the Trustee
pursuant to this Trust Agreement or to applicable law, the Trustee shall not have any power that 

i could give this Trust the objective of carrying on a business and dividing the gains therefrom,
within the meaning of Section 301.7701 -2 of the Procedure and Administrative Regulations 

• j promulgated pursuant to the Internal Revenue Code.

■ >l Section 8, Compensation And Expenses Of The Trustee

■ A (a) From time to time, the Trustee shall submit to AR, and AR shall timely pay, an

.. invoice for its fees in accordance with the Fee Schedule attached hereto as Exhibit E, and any
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expenses charged for third party counsel and advisers described in Sections 7(c) and 7(d); 
provided that if the Trustee has not received payment of any such invoice within sixty (60) days 
of the date thereof, the Trustee is authorized to withdraw from the Trust the amount of such 
invoice subject to Section 7(b).

(b) Any dispute regarding compensation or expenses of the Trustee invoiced to AR 
under this Section 8 shall be submitted to informal dispute resolution, mediation or arbitration 
pursuant to the provisions of Section 13 (Remedies) of this Trust Agreement. If the dispute is 
submitted to arbitration, to-the extent the arbitrator finds in the favor of AR, the Trustee shall pay 
into the Trust Account the amount withdrawn by the Trustee which the arbitrator found not to be 
compensation or expenses due under this Trust Agreement.

Section 9. Resignation And Removal Of The Trustee

(a) Resignation of Trustee. The Trustee may resign at any time by written notice to 
AR and BSB, which resignation shall be effective upon the latter of the appointment of a 
successor Trustee or thirty (30) days after receipt of such notice, unless AR, BSB and the Trustee 
agree otherwise. .

(b) Removal of Trustee. The Trustee may be removed by AR and BSB upon the 
appointment of a successor Trustee as provided in Section 10(a), but in any event upon not less 
than thirty (30) days’ notice, or upon shorter notice accepted by the Trustee.

(c) Transfer of Assets to Successor.

(i) Upon resignation or removal of the Trustee and appointment of a 
successor Trustee, all assets shall subsequently be transferred to the successor Trustee. 
The transfer shall be completed within sixty (60) days after receipt of notice of 
resignation, removal or transfer, unless AR and BSB together extend the time limit, 
provided that (i) the Trustee is provided assurance by AR satisfactory to the Trustee that 
all fees and expenses reasonably anticipated will be paid, and (ii) the Trustee’s 

. administration of the Trust will be settled either judicially or non~judicially.

• (ii) Upon settlement of the account and transfer of the Trust assets to the 
successor Trustee, all rights and’privileges under this Trust Agreement shall vest in the 
successor Trustee and all responsibility and liability of the Trustee with respect to the 
Trust and assets thereof shall terminate subject only to: (a) the requirement that the

............ Trustee execute all necessary documents to transfer the Trust assets to the successor
Trustee; and (b) the provisions of Sections 7(b) and 13.

Section 10. Appointment Of Successor

(a) Appointment of Successor. If the Trustee resigns or is removed in accordance
with Section 9(a) or Section 9(b), AR and BSB shall confer and together appoint a third party as 
a successor to replace the Trustee upon resignation or removal. AR and BSB hereby agree to 
take reasonable steps to name a mutually agreeable successor in a timely manner. The 
appointment shall be effective when accepted in writing by the successor Trustee, who shall have
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a]l of the rights and powers of the former Trustee. The former Trustee shall execute any 
instrument necessary or reasonably requested by AR or the successor Trustee to evidence the 
transfer. ^

(b) Duty of Successor Trustee. The successor Trustee need not examine the records 
and acts of any prior Trustee and may retain or dispose of existing Trust assets, consistent with 
its obligations under this Trust Agreement The successor Trustee shall not be responsible for 
and Aft shall indemnify and defend the successor Trustee from any claim or liability resulting 
from any action or inaction of any prior Trustee or from any other past event or any condition 
existing at the time it becomes successor Trustee. .

Section 11. Amendment Or Termination

(a) ‘ Amendment This Trust Agreement may be amended by a written instrument (i) 
executed by the Trustee and AR as deemed necessary or appropriate to meet the requirements of 
any change of law or circumstances affecting the intended treatment of the Trust, (ii) executed by 
the Trustee, AR and BSB to meet the requirements of any change m law or circumstances 
affecting the modification of the Costs, or any change in the authorized business purposes or 
powers of AR, BSB or the Trustee, (iii) executed by AR and BSB with respect to any 
amendment of or change to the Investment Guidelines, provided, that no such amendment may 
be made that alters the Trustee’s rights or obligations under this Agreement without the Trustee’s 
written consent, and (iv) with respect to any other matter, including any administrative, non- 
dispositive terms of this Agreement, by written instrument executed by AR, BSB and the 
Trustee.

(b) Termination. The Trustee is hereby directed to terminate the Trust as soon as 
practicable following the receipt of notice pursuant to Section 1(c) and the distribution of the 
Trust assets as provided in Section 2(a)(v) or Section 2(a)(vi).

Section 32. Miscellaneous

(a) Severability. Any provision of this Trust Agreement prohibited by law shall be 
ineffective to the extent of any such prohibition, without invalidating the remaining provisions 
hereof. ...............

(b) No Assignment of Benefits. Amounts payable under this Trust Agreement may
not be assigned (either at law or in equity), alienated, pledged, encumbered or subjected to 
attachment, garnishment, levy, execution or other legal or equitable process. -t : • ■ . ■ ■ ■ ■.......... ■

(c) Notices. All notices or other communications required to be given to Trustee, and 
BSB hereunder shall be in writing and shall be sufficiently given and shall be deemed given 
when provided by facsimile, and delivered or deposited in the United States First Class mail with 
postage fully prepaid and addressed as follows:
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If to Trustee: Travis W. Gibboney, or Successor 
Vanguard National Trust Company 
PO Box 709, MS T-21 ,
Valley Forge, PA 19482-0709

If to AR: Gavin Scally or Successor 
Atlantic Richfield Company 
317 Anaconda Road 
Butte, MT 59701

If to BSB: City and County of Butte-Silver Bow 
155 West Granite 
Butte, MT 59701 
Attn: Chief Executive

(d) Governing Law. The principal place of administration of this Trust Agreement 
shall be Montana. This Trust Agreement and its enforcement shall be governed by and construed 
in accordance with the laws of the State of Montana.

(e) Survival. The provisions of Sections 7(b) and 13 of this Trust Agreement shall 
survive termination of this Trust Agreement

(f) Conflict with the Obligations, The rights, duties, responsibilities, obligations 
and liabilities of the Trustee are as set forth in this Trust Agreement, and no provision of any 
other document shall affect such rights, responsibilities, obligations and liabilities. If there is a 
conflict between this Trust Agreement with respect to any subject involving the Trustee, 
including but not limited to the responsibility, authority or powers of the Trustee, the provisions 
of this Trust Agreement shall be controlling

Section 33, Remedies

(a) Disputes between AR and BSB. AR and BSB agree that all controversies that 
may arise between AR and BSB under this Agreement shall be resolved pursuant to the 
procedures and remedies set forth in Article XX of the Allocation Agreement

(b) Disputes between Trustee, AR and BSB. AR, BSB and the Trustee agree that 
all controversies that may arise between any of them in connection with the Trust, including, but
not limited to, those involving any transactions, or the construction, performance, or breach of.....
this or any other agreement between any of them, whether entered into prior to, on, or 
subsequent to the date hereof, shall first be the subject of informal dispute resolution, hi the 
event the controversy cannot be resolved through informal negotiations, the parties may elect to 
resolve the controversy by arbitration under a format agreed upon at that time; provided 
however. AR and Trustee agree that any dispute regarding compensation or expenses of the 
Trustee invoiced to AR under Section 8 shall be required to be arbitrated, if not resolved 
informally or by mediation. Judgment upon the award of arbitrators may be entered in any 
federal or state court having jurisdiction, in the event the Parties are unable to resolve any
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controversy (other than a dispute regarding compensation or expenses of the Trustee) by 
agreement upon an alternative form of dispute resolution as provided above, any Party may • 
commence an action concerning the subject matter of such controversy in any court of competent 
jurisdiction located in Montana.

Section 14. Effective Date

IN WITNESS WHEREOF, AR, BSB and the Trustee have executed this Trust 
Agreement each by action of a duly authorized person.

of Butte-Silver Bow

PAUL- d av STbabiT 

CHIEF EXECUTIVE

ATTEST:

APPROVED AS TO FORM
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STATE OF MONTANA )
:ss.

County of Silver Bow )

On ^ this JSJL day of 0^/^ _______, 200(/>, before me,

M pilftiL A. r\(X’P¥&f , a Notary Public for the State of Montana, personally 
"appeared PAUL DAVID BABB and MARY M. McMAHON, known to me to be the Chief 
Executive and Clerk and Recorder, respectively, of the City and County of Butte-Silver Bow, a 
municipal corporation and political subdivision of the State of Montana, and acknowledged to me 
that they executed the written instrument on behalf of said municipal corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal 
the day and year in this certificate first above written. -

PRINTEDNM4B/?/?///^'A fag FF&, 

NOTARY PUBLIC FOR THE STATE OF MONTANA
RESIDING AT BUTTE, MONTANA ■
MY COMMISSION EXPIRES -&QO*
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Exhibit A

[copy of Allocation Agreement]

A-l
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ALLOCATION AND SETTLEMENT AGREEMENT

AND

MUTUAL RELEASE OF CLAIMS 

. SY AND BETWEEN

THE CITY AND COUNTY OF BUTTE-SILVER BOW 

AND

ATLANTIC RICHFIELD COMPANY

Effective December 2112006
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ALLOCATION AND SETTLEMENT AGREEMENT 
AND MUTUAL RELEASE OF CLAIMS

THIS ALLOCATION AND SETTLEMENT AGREEMENT AND MUTUAL RELEASE OF 
CLAIMS (as hereinafter defined, “Agreement"), is entered into by and between the City and 
County of Butte-Silver Bow {hereinafter defined, “BSB”) and Atlantic Richfield Company (as 
hereinafter defined, “AR") as of the effective date (as hereinafter defined, the "Effective Date") to 
set forth agreements, allocations of responsibility, and releases relating to the Butte Priority 
Soils Operable Unit (as hereinafter defined. “BPSOU”) of the Silver Bow Creek/Butte -Area NPL 
Site (as hereinafter defined, the “Site").

W|IH ESSETH:

WHEREAS, the United States Environmental Protection Agency (as hereinafter defined, 
“EPA") and the State of Montana (as hereinafter defined, the “State") have initiated actions 
pursuant to the Comprehensive Environmental Response, Compensation, and Liability Act of 

■ 1980, 42 U.S.C. § 9601, et sea., as amended (as hereinafter defined, "CERCLA"), to address 
contamination arising from historic mining and mineral processing activities within the Site; and

WHEREAS, a portion of the Site has been designated by EPA as the BPSOU; and

WHEREAS, AR and BSB have both been identified by EPA as poteniiaiiy responsible 
parties under CERCLA for certain response actions and response costs arising in the BPSOU 
and the Parties anticipate that EPA will require financial assurance for the performance of the 
actions required pursuant to the Consent Decree for the BPSOU (as hereinafter defined, 
“Consent Decree"); and............. ....................................................................................... ..................

WHEREAS, EPA issued a Record of Decision in September of 2006 selecting a remedy 
for the BPSOU, but important details regarding the components of the selected remedy are 
anticipated to be further refined in the Consent Decree and various work plans and other 
implementing documents;

WHEREAS, in order to allocate their potential responsibilities, expedite certain actions 
and thereby avoid the significant cost and expense associated with prolonged and complicated 
litigation over the same, AR and BSB desire to enter into this Agreement in order to provide a 
full statement of their respective rights and responsibilities; and

WHEREAS, in consideration of the funds to be provided by AR to BSB pursuant to the 
terms and conditions of this Agreement, BSB has, subject-to the funding limitations set forth in 
Sections 18.1, 18.2 and 18.3 hereof, agreed to perform specified actions required by the ROD 

..as described in this Agreement that would otherwise be the responsibility of AR or others;

NOW THEREFORE, in consideration of the mutual covenants and promises contained 
in this Agreement, the sufficiency of which is acknowledged, it is hereby understood and agreed 
as follows:

BPS 023545



ARTICLE I.

EXHIBITS

Section 1.1. Definitions. Unless otherwise expressly provided herein, terms used in 
this Agreement which are defined in CERCLA or in regulations promulgated under CERCLA 
shall have the meaning assigned to them in CERCLA or in such regulations. Whenever terms 
listed beiow are used in this Agreement or in the exhibits attached hereto and incorporated 
hereunder, the foliowing definitions shall apply: •

1. "AERL" .shall mean ARCO Environmental Remediation, L.L.C., 3 Delaware 
limited liability company, together with all of its predecessors, successors (merged, accjuired or 
otherwise), subsidiaries and assigns.

2. "Agreement" shall mean this Allocation and Settlement Agreement an'd Mutual 
Release of Claims and all documents referenced herein and all Exhibits attached hereto.

3. “Anaconda Sampling Works" shall mean the area depicted on the map 
attached as Exhibit “1“ hereto as the as the "Anaconda Sampling Works."

4. “Applicable Laws" shall mean and include ail Environmental Laws, and all other 
statutes, regulations, ordinances, decrees, orders, judgments, or rules of .Governmental Entities, 
as the same may change from time to time.

5. “AR” shall mean Atlantic Richfield Company, a Delaware corporation, together
with ail of its predecessors, successors (merged, acquired or otherwise), subsidiaries and 
assigns, including, but not limited to, AERL. ' ■

8. * AR Kellev Mine Yard Properties" shall mean the potions of the parcels of real
property separately and particularly described in Exhibits “4.5.1”, "4,5.2", “5.4.1" and “5,4.2" 
hereto, that are depicted as tine “Kelley Mine Yard Properties" on the map attached as Exhibit 
“29” hereto.

7. “ARARs” shall mean all Applicable and Relevant and Appropriate Requirements
identified by ERA with respect to the BPSOU in accordance with Section 121 of CERCLA, 42 
U.S.C. 9621, '

8. “Area One" shall mean the area depicted on the map attached as Exhibit “1” 
hereto as “Area One.”

9. "Best Management Practices" shall have the meaning ascribed to the term
pursuant to the ROD.................. ...................................................................■..................................

10. "BPSOll" shall mean the area depicted on the map attached as Exhibit "1" hereto 
as the “Butte Priority Soils Operable Unit” and any area added thereto by ERA,

11 ■ “BRES" shall mean the Butte Reclamation Evaluation System.

12. "BRW" shall mean the portion of LAO depicted on the map attached as Exhibit 
"1” hereto as the “Butte Reduction Works.” •
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13. "BSB" shall mean the local government of the City and County of Butte-Silver 
Bow, Montana, and any successors thereto, including all officers, employees,- agents, 
representatives, boards, departments, commissions, programs and authorities thereof. The 
term shall also include any “governing authority" established by BSB to administer and oversee 
the performance of this Agreement and to guide the planning and use of the funds in the 
Redevelopment Trust Account, consistent with the purposes of this Agreement.

14. "BSB Sewage Treatment Effluent Line Extension" shall mean the sewage 
treatment effluent line extension depicted on the map attached as Exhibit “34" hereto.

15. “BSB Groundwater Criteria1' shall mean the following criteria for BSB's 
evaluation of the acceptability of any groundwater treatment option:

1. Meet Montana Water Quality Bureau-Circular 7 standards, thus ensuring 
long-term protection of Silver Bow Creek and down stream water resources;

2. Provide aesthetics;

3. Allows maximum reuse of the LAO area, including a walking trail, wildlife
viewing areas and interpretive displays; •

4. Ensures a facility that is practical to maintain and operate; and

5. Includes a trust fund to operate/maintain/monitor/upgrade the facility.

16. “BSB Memorandum of Coverage" shall mean the Memorandum of Coverage
attached as Exhibit “25" hereto:and any such subsequent certificate of insurance.of BSB........

17. “BSB Kelley Mine Yard Properties" shall mean the parcels and portions of the
parcels of real property separately and particularly described in Exhibit “4.5,1", “4.5.2°,  “5.4.1’' 
and “5.4.2” hereto that are depicted as the “Survey Area" on the map attached as Exhibit “29” 
hereto. '

18. "BSB Position Paper" shall mean the Butte-Silver Bow Position Paper dated 
October 5, 2004 which is attached as Exhibit “27" hereto.

19. "Capital Improvements Accounting Report” shall mean an accounting report, 
in a form acceptable to BSB and AR, of all amounts withdrawn by BSB from the Capital 
improvements Trust Account during the prior Fiscal Year.

20. “Capital improvements Trust Account” shall mean a segregated and separate
accourit of BSB, V/(th a fiRancial tnSiitution 3Cceptable to BSB and AR, tha1 is "established 
pursuanttoSection13.7hereof. ' '

21. "Capital Purchase. Repair and Replacement Accounting Report" shall mean 
an accounting report, in a form acceptable to BSB and AR, of all amounts withdrawn by BSB 
from the Capital Purchase, Repair and Replacement Trust Account during the prior Fiscal Year. 
The term shall include a budget reconciliation report which, separately for each Task Account 
and each budget amount for each Task Account set forth in the Capital Purchase, Repair and 
Replacement Budget for the prior Fiscal Year, compares the total amount actually incurred by 
BSB with the total budgeted amount, and any amounts carried forward by BSB.

3

BPS 023547



22. "Capita! Purchase, Repair and Replacement Budget" shall mean a budget, in 
the form of the Initial Capital Purchase, Repair and Replacement Budget, which sets forth ail 
anticipated uses of funds from the Capital Purchase, Repair and Replacement Trust Account by 
BSB during the next Fiscal Year for Capital Purchase, Repair and Replacement Costs, and 
which sets forth the amount BSB may request the trustee to pay to BSB from the Capital 
Purchase, Repair and Replacement Trust Account for each'quarter of the next Fiscal Year for 
Capital Purchase, Repair and Replacement Costs for each Task Account in accordance with the 
terms and conditions of Section 13.5 hereof and the Capital Purchase, Repair and Replacement 
Trust Agreement

23. “Capital Purchase. Repair and Ren Is cement Costs" shall mean the charges, 
expenses, fees and other costs reasonably incurred by BSB to construct and design 
improvements to the Storm Water System pursuant to Section 5.3 hereof. The term shall also 
include the expenses incurred by BSB to purchase equipment and vehicles of the general type 
and at the frequency set forth in the spreadsheet attached as Exhibit “7" hereto.

24. "Capita! Purchase. Repair and Replacement Trust Account" shali mean a
segregated account with Trustee that is established pursuant to Section 13.1 hereof. '

25. “Capital Purchase, Repair and Replacement Trust Agreement*' shall mean 
the Trust Agreement between AR and BSB attached as Exhibit “12,! hereto.

26. “CECRA” shall mean the Montana Comprehensive Environmental Cleanup and 
Responsibility Act, §75-10-701 et seq., MCA, and any amendments thereto.

27. “CERCLA" shaii mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, 42 U.S.C, §9601, et seq.. and any amendments 
thereto. .

28. "Clark Tailings Waste Areas” shall mean the area depicted on the map
attached as Exhibit “1" hereto as the Clark Tailings Waste Areas." '

29. “Colorado Smelter" shaii mean the area depicted on the map attached as 
Exhibit “1“ hereto as the Colorado Smelter."

30. “Consent Decree*1 shall mean the consent decree required under Section 21.2 .
hereof.

31. “Controlled Groundwater Areas” shall mean those areas within Butte-Silver 
Bow County that have been established as Controlled Groundwater Areas by MDNRC as of the
Effective-Date which.include the Clark Tailings Controlled Groundwater Area and the Rocker...
Controlled Groundwater Area, and any amendments or additions thereto. The term shaii also 
include all such additional areas within Butte-Silver Bow County which may be so established 
on or after the Effective Date pursuant to the terms and conditions of Section 4.6 hereof 
including, without limitation, the Butte Mine Flooding Controlled Groundwater Area, the BPSOU 
Alluvial Controlled Groundwater Area, the Montana Pole Plant Controlled Groundwater Area 
and theWSSOU Controlled Groundwater Area,

32. “Controlled Groundwater Area Orders" shall mean ail final orders issued by 
the MDNRC with respect to the Controlled Groundwater Areas and any amendments thereto.
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33. "Controlled Groundwater Areas Submittal Schedule" shall mean the 
Controlled Groundwater Areas Submittal Schedule attached as Exhibit "24” hereto.

34. “Conventional Groundwater Treatment System" shall mean a system required
by the ROD, If any, for treating groundwater through lime precipitation whether separate from or 
in conjunction with the Expanded Lagoon Treatment System. If such a system is operated in 
conjunction with the Expanded lagoon Treatment System, the term shall also include the 
Expanded Lagoon Treatment System. .

35. “Co-Pay Percentage" shall mean the applicable co-pay percentage under the 
Insurance Policy or any renewal thereof secured pursuant to Section 17,6 hereof.

36. "Cost Cap Coverage” shall mean the coverage provided under Section LG of
the Insurance Policy. '

* 37. “Covenants" shall have the meaning ascribed to the term in the Dedicated Use
Properties Quitclaim Deeds and the Developable Properties Quitclaim Deeds.

38. “Dedicated Use Properties" shall mean the parcels of real property separately 
and particularly described in Exhibits “4.1.1’through “4.1.15”, Exhibits “4.2,1“ and “4.2.2, and 
Exhibits"4.3.r through "4,3.6“ hereto. The term shall also include the BSB Kelley Mine Yard 
Properties separately and particularly described in Exhibits “4.5.1” and “4.5.2“ hereto. The term 
shall also include, as of the date of conveyance to BSB, ail parcels of real property 
characterized as Dedicated Use Properties and conveyed to BSB as such pursuant to Sections 
9,5 or 9.6 hereof.

39. “Dedicated Use Properties Quitclaim Deeds" shall mean the forms of quitclaim 
deeds attached as Exhibits “8.1.1” through “8.1.15”, Exhibits “8,2.1” and “8,2.2”, Exhibits “8.3.1” 
through "8.3.6” and Exhibits “8.4.1” and “8.4.2" hereto.

40. “Developable Properties" shall mean the parcels of real property separately and 
particularly described in Exhibits “5.1.1” through “5.1.6”, Exhibit “5.2.1”, and Exhibit ”5.3.1" 
hereto. The term shall also include the BSB Kelley Mine Yard Properties separately and 
particularly described in Exhibits “5.4.1“ and “5.4.2“ hereto. The term shall also include, as of 
the date of conveyance to BSB, all parcels of real property characterized as Developable 
Properties and conveyed to BSB as such pursuant to Sections 9.5 or 9.6 hereof.

41. “Developable Properties Quitclaim Deeds” shall mean the forms of quitclaim 
deeds attached as Exhibits “9.1.1" through "9.1.6, Exhibit “9.2.1”, Exhibit “9.3.1” Exhibit “9.4.1” 
and Exhibit ”9.4.2” hereto.

42. "Effective Pate" shall mean the date on which this Agreement is fully executed 
by the Parties.

43. “Emergency Response Actions" shall mean actions taken by AR and/or BSB to 
prevent, abate or minimize the actions or occurrences described in Section 20.8 hereof.

44. “Environmental Conditions” shall mean and include, without limitation, any 
condition, circumstance, quality, quantity or other state of the land, subsurface, strata, air, 
surface water, groundwater, fish, wildlife, or biota arising out of, related to or resulting from the
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Release or threatened Release, generation, transport, handling, treatment, storage, disposal, 
management, presence of or exposure to any Mine Waste.

45. “Environmental Laws* shalf mean any past, present or future federal, state or 
locai laws, regulations, ordinances, permits, approvals or authorizations pertaining to natural 
resources. Environmental Conditions, protection of human .health, welfare or the environment or 
historic, archeological or cultural preservation, including, without limitation, CERCLA; the Clean 
Air Act (42 U.S.C. §§ 7401 et sea.): the Federal Water Pollution Control Act (33 U.S.C. §§ 1251 
et sea.): the Resource Conservation and Recovery Act (42 U.S.C, §§ 6901 et sea.): the Safe 
Drinking Water Act (42 U.S.C. §§ 300(f) et seq.t: the National Historic Preservation Act (16 
U.S.C. § 470):CECRA: the Montana Water Quality Act (M.C.A. §§ 75-5-101 et sea.): the Clean 
Air Act of Montana (M.C.A. §§ 75-2-101 et seg.): the Natural Streambed and Land Preservation 
Act (M.C.A. §§ 75-7-101 et sea.): the Montana Hard Rock Mining Act (M.C.A. §§82-4-300 et 
seg.); and the Montana Floodplain and Floodway Management Act (M.C.A. §§ 76-5-101 et 
sea.): all as amended and as may change from time to time; and any ARARS; and any 
provisions or theories of common law providing for any cause of action remedy or right of 
recovery with respect to, arising from or related to Environmental Conditions, as any such 
provisions or theories may change from time to time.

•46. "EPA" shall mean the United States Environmental Protection Agency and any 
- successor agency thereto. ■

' . 47. “Expanded Lagoon Treatment System" shall mean the groundwater collection,
conveyance and treatment system at LAO described in the LAO Work Plan Addendum that AR 
constructed and is operating prior to and as of the Effective Date. The term shall include, 
without limitation all Expanded Lagoon Treatment System Upgrades designed and constructed 
by AR pursuant to Section 4.2 hereof. The term shall also include, without limitation all 
additional Response Actions designed and constructed by AR pursuant to section 4.2 hereof. 
The term shall also include all collection and conveyance structures and fixtures associated with 
the treatment of alluvial groundwater from the MSD, West Camp and LAO areas.

48. “Expanded Lagoon Treatment System Upgrades" shall mean each of the 
improvements and upgrades to the Expanded Lagoon Treatment System described in Exhibit 
“33“ hereto. The term shall include, without limitation, all Expanded Lagoon Treatment System 
Upgrades designed and constructed by AR pursuant to Section 4,2 hereof.

49. “Feasibility Study" shall mean the EPA’s Feasibility Study for the BPSQU dated 
March 2004.

50. "Fiscal Year" means a year commencing on July 1 and ending on June 30.

.............. 51;......"Force Maieure" shall mean any event arising from causes beyond the control of
the Parties, of any entity controlled by the Parties, or of the Parties' contractors, that delays or 
prevents the performance of any obligation under this Agreement despite the Parties' best 
efforts to fulfill the obligation. The requirement that the Parties exercise “best efforts to fulfill the 
obligation" includes using best efforts to anticipate any potential Force Majeure event and best 
efforts to address the effects of any. potential Force Majeure event (1) as it is occurring and (2), 
following the potential Force Majeure event, such that the delay is minimized to the greatest 
extent possible. Any event that constitutes a Force Majeure event as defined in any order, 
decree or directive issued in connection with Environmental Laws shall also constitute a Force
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Majeure event for purposes of this Agreement, provided, however, that Force Majeure does not 
include a Party's financial inability to complete its obligations under this Agreement.

52. "Funding Spreadsheet” shall mean the spreadsheet attached as Exhibit "26" 
hereto with a budget projection prepared for illustrative purposes.

53. "GIS" shall mean BSB's Geographic Information System and other related 
computerized and hard copy data tracking and data management systems related to the 
BPSOU operated by BSB.

54, “GMMSA” shall mean the area depicted on the map attached as Exhibit “3“ hereto 
as the "Granite Mountain Memorial interpretive Area.” The term shall Include the Mountain Con, 
Moose Dumps, Wake up Jim and Green Mountain areas depicted on Exhibit “3" hereto. •

55. “6MM1A Reclamation Plan" shall mean the plan attached to the Feasibility 
Study as Appendix E-4. The term shall include the historic mitigation and restoration activities 
identified in the GMMIA Reclamation Plan (i.e., completion of the memorial, work on the 
entryway road and interpretive signage and completion of activities at the Mountain Con .

56. “Gold Smith Dumps" shall mean the area depicted on the map attached as 
Exhibit "T hereto as the as the "Gold Smith Dumps.”

57. “Governmental Entity" shall mean any Federal or State government 
administrative agency or commission, or other governmental authority or instrumentality having 
jurisdiction over the Parties and the subject matter. For purposes of this Agreement, the term 
shall not include BSB.

58. “Groundwater Treatment System" shall mean the Expanded Lagoon Treatment 
System and/ or the Conventional Groundwater Treatment System.

59. “Groundwater Treatment System Capital Repair and Replacement1’ shall 
mean any repair or replacement of a capital component of the Groundwater Treatment System 
which is comparable in quality and specifications and necessary for the system to remain 
suitable and efficient for use in substantially the same manner and fashion as originally 
intended.

60, "Groundwater Treatment System Capital Repair and Replacement 
Accounting Report" shall mean an accounting report, in a form acceptable to BSB and AR, of 
all amounts withdrawn by BSB from the Groundwater Treatment System Capital Repair and 
Replacement Trust Account during the prior Fiscal Year. The term shat! include a budget 
reconciliation report which, separately for each budget amount set forth in the Groundwater

..TrestmentSySiemCapitaiRepairandRep!acementBudgetfortheprior-FiscairYear,-compares
the total amount actually incurred by BSB with the total budgeted amount, and any amounts re­
deposited into the Groundwater Treatment System Capital Repair and Replacement Trust 
Account by BSB.

61. “Groundwater Treatment System Capital Repair and Replacement Budget” 
shall mean a budget, in a form acceptable to BSB and AR, which sets forth all anticipated uses 
of funds from the Groundwater Treatment System Capita! Repair and Replacement Trust 
Account for Groundwater Treatment System Capital Repair and Replacement Costs.
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62. "Groundwater Treatment System Capital Repair and Replacement Costs"
shaft mean the charges, expenses, fees and other costs reasonably incurred by BSB to make 
Groundwater Treatment System Capital Repair and Replacement pursuant to Section 4.2 
and/or 4,3 hereof. .

63. "Groundwater Treatment System Capital Repair and Replacement Trust 
Account" shall mean a segregated account with Trustee that is established pursuant to 
Section 14.1 hereof.

64. "Groundwater Treatment System Capital Repair and Replacement Trust
Agreement" shall mean the Trust Agreement between AR and BSB attached as Exhibit “13” 
hereto. . '

65. "Groundwater Treatment System Operation and Maintenance Plan" shall 
mean the plan to be developed by AR pursuant to Section 4.4 hereof for EPA approval. Said 
plan shall be consistent with the outline for the Groundwater Treatment System Operation and 
Maintenance Plan that are set forth in Exhibit “28" hereto.

66. "Growth Policy” shall mean the BSB Growth Policy adopted by resolution of the 
BSB Council of Commissioners prior to the Effective Date and any amendments thereto.

67. "Historic Mining Landscape Area" shall mean the area depicted on the map 
attached as Exhibit “3° herelo as the “Historic Mining Landscape Area", and any area added 
thereto by EPA

68. "Hook-up Ordinance" shall mean the ordinance set forth'at Section 13.20.210 of
the Butte-Silver Bow Municipal Code and any amendments thereto adopted pursuant to Section 
4.5 hereof. .

69. “Initial Capital Purchase. Repair and Replacement Budget" shall mean the 
Capital Purchase, Repair and Replacement Budget attached as Exhibit “16" hereto.

70. “Initial Multi-Pathway Program Budget" shall mean the Multi-Pathway Program 
Budget attached as Exhibit "36” hereto.

71. “initial Superfund Management Budget" shall mean the Superfund 
Management Budget attached as Exhibit "17" hereto.

72. “Initial Superfund Programs Budget" shall mean the Superfund Programs 
Budget attached as Exhibit “18" hereto.

............73.-...... “Insurance Policy" shall mean the Remediation Expense and Premises Pollution.........
Liability Insurance Policy (Policy No. PRMG22086078 001) procured by AR from Illinois Union 
Insurance Company and ail endorsements, attachments and amendments thereto. ,

74. “Insurance Company” shall mean Illinois Union Insurance Company and any 
successor insurance company thereto. The term shall also include any insurance company 
from whom BSB secures a renewal of the Insurance Policy pursuant to Section 17.6 hereof.

75. "Jenny Dell" shaft mean the area depicted on the map attached as Exhibit “1“ 
hereto as the “Jenny Dell.”
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76. ''LAO" shall mean the area depicted on the map attached as Exhibit “1" hereto
as the “Lower Area One." .

77. “LAO Surface Enhancement and Land Use Plan" shall mean the LAO Surface 
Enhancement and Land Use Plan attached as Exhibit “19" hereto.

78. “LAO Work Plan Addendum" shall mean the Work Plan Addendum, Lower Area 
One/Colorado Tailings Treatment Lagoon Expansion and Modification for MSD Base Row 
Addition dated July 2004.

/S. iviBfftG snail mean ih© Montana Bureau ot Mines and Geology and any 
successor agency thereto.

SO. "MDEQ” shall mean the Montana Department of Environmental Quality and any 
successor agency thereto.

81. “MDNRC" shall mean the Montana Department of Natural Resources and 
Conservation and any successor agency thereto.

82. "Mine Waste'* shall mean solid, liquid or gaseous waste materials and their 
constituents resulting from or related to mining, milling, smelting, refining operations, or other 
mineral extraction, beneficiation or processing arid any structures and debris associated with 
such operations, including, without limitation, the following waste materials and their 
constituents resulting from or related to the extraction, beneficiation, or processing of ores and 
minerals; waste rock, overburden, tailings, slag, flue dust metals, contaminated soils and other 
hazardous substances, for which, the. Parties are required .to take , action .pursuant to the ROD,.... 
The term shall include sludge from the Groundwater Treatment System.

83. “Mine Waste Source Areas" shall mean all parcels or portions of parcels of real 
properly within the BPSOU at which Mine Wastes are located as of the Effective Date of this 
Agreement. The term shaii include the GMM1A, the Syndicate Pit, the LAO, the Jenny Deli, the 
Gold Smith Dumps, the Anaconda Sampling Works, the Unnamed Dump Site, the Colorado 
Smarter and the Clark Tailings Waste Areas. The term shall aiso include, without limitation, the 
Storm Water Sites. The term shall not include the MSD Corridor or the Mine Waste Repository. 
The term shall not include the Raii Road Properties.

84. ..... "Mine Waste Repository" shall mean the area of approximately ten (10) acres
depicted on the map attached as Exhibit “3.T hereto as the "Mine Waste Repository and any 
additions thereto or expansions thereof."

... ... 85, “MOjT_143’’ shal! mean that certain Memorandum" of Understanding (MOU No...
MT-119) between BSB and AR effective March 7, 1995, as amended by the change orders 
executed by the Parties and as further amended by the Scope of Work for MOU 119.

86. “MOU 135” shall mean that certain Memorandum of Understanding (MOU No. 
MT-135) between BSB and AR, as the assignee of AERL, effective. April 1, 2001, as amended 
by the change orders executed by the Parties and as further amended by the Multi-Pathway 
Program Protocol,
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87. “MSP Corridor" shall mean the area depicted on the map attached as Exhibit “1“ 
hereto as the “Metro Storm Drain Corridor,"

88. "MSP Work Plan" shall mean the Final Horseshoe Bend Effluent Pipeline/Metro 
Storm Drain Design Report/Work Plan dated September 2003, as implemented prior to the 
Effective pate,

89. “Multi-Pathway Program" shail mean a programmatic approach administered by 
BSB to simultaneously investigate and abate residential exposure to Mine Waste and 
associated metals (lead, arsenic and mercury) within the BPSOU which exceed ROD action 
levels that: (1) includes, without limitation, the following program components: (!) interior living- 
area dust abatement; (ri) interior attic dust abatement; and (iii) exterior yard abatement; (iv) a 
metals education program; (v) clinical testing for metai exposure; and (vi) environmental testing 
for lead, arsenic and mercury; and (2) is consistent with the Multi-Pathway Program Protocol.

90. “Multi-Pathway Program Accounting Report" shall mean a quarterly 
accounting report, in a form acceptable to BSB and AR, of all amounts withdrawn by BSB from 
the Multi-Pathway Program Trust Account during the prior quarter of the Fiscal Year. The term 
shall include a budget reconciliation report which compares the total amount actually incurred by 
BSB with the total budgeted amount, and any amounts carried forward by BSB,

91. “Multi-Pathway Program Budget" shall mean a budget, in the form of the Initial 
Multi-Pathway Program Budget, which sets forth ail anticipated uses of funds from the Multi­
Pathway Program Trust Account by BSB during the next Fiscal Year for Multi-Pathway Program 
Costs, and which sets forth the amount BSB may request the trustee to pay td BSB from the 
Multi-Pathway Program Trust Account for each quarter of the next Fiscal Year for Mufti-Pathway 
Program Costs in accordance with the terms and conditions of Section 11,7 and the Muiti- 
Pathway Program Trust Agreement,

92. “Multi-Pathway Program Costs” shall mean the charges, expenses, fees and
other costs reasonably incurred by BSB to perform its duties and obligations under Section 6,1 
hereof. . •

93. “Multi-Pathway Program Obligations" shail mean the obligations that BSB is 
obligated to perform pursuant to Section 6.1 hereof.

' 94■ "Multi-Pathway Program Protocol" shall mean the protocol for implementation
of the Multi-Pathway Program attached as Exhibit “20" hereto, and such subsequent 
amendments as may from time to time be concurred in by both BSB and AR, which concurrence 
shall not be unreasonably withheld, and approved by EPA.

............9S;.......’-Multi-Pathwav Proaram Trust Accounf shall mean a segregated a ccount with..
Trustee that is established pursuant td Section 11.1 hereof. '

96. “Multi-Pathway Program Trust Agreement" shall mean the Trust Agreement 
between AR and BSB attached as Exhibit "35" hereto.

97. "Named Insured" shall have the meaning ascribed to the term in the Insurance
Policy.
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98, “NPL Sites" shall mean the Site, the Montana Pole and Treating Plant NPL Site, 
the Anaconda Smeller NPL Site and the Milltown Reservoir/Clark Fork River NPL Site and any 
areas added thereto by EPA.

99. ‘'Obligations’1 shall have the meaning ascribed to the term in the Dedicated Use 
Properties Quitclaim Deeds and the Developable Properties Quitclaim Deeds.

100. “Operation and Maintenance Activities” shall mean ail activities of any kind or 
nature whatsoever which are required pursuant to the ROD: (i) to monitor Environmental 
Conditions and/or Response Actions; and (ii) to maintain, repair and/or replace any component 
of any Response Action. The term shall include, without limitation, all related sampling. 
Inspection and reporting requirements. The term shall also include Implementation of the 
Groundwater Treatment System Operation and Maintenance Plan. The term shall also include, 
without limitation, all activities necessary to maintain an effective vegetative cover and all 
activities necessary to control noxious weeds, erosion and unauthorized entries. The term shall 
also include, without limitation, the removal of garbage and debris. The term shall not include 
any Groundwater Treatment System Capital Repair and Replacement. Except as provided in 
Section 4.4 hereof with regard to specific monitoring activities associated with the Groundwater 
Treatment System and In Section 5,2 hereof with regard to periodic performance tests and other 
monitoring of Best Management Practices associated with the Superfund Storm Water 
Structures, the term shall also not include and BSB shall not be required to perform any other 
Silver Bow Creek surface water or alluvial groundwater monitoring generally within the BPSOU. 
AR anticipates that the USGS will perform such other Silver Bow Creek surface water quality 
monitoring pursuant to the terms of a separate agreement between AR and the USGS, and that 
the MBMG will perform such other alluvial groundwater quality monitoring pursuant to the terms 
of a separate agreement between AR and MBMG. Notwithstanding any other term or condition 
of this..Agreement,..BSB..shall not.bexosponsible for such.other Silver Bow Creek.surface,water . 
or alluvial ground water monitoring even if AR is not successful in negotiating such agreements 
with USGS or MBMG. The term shall also not include any Response Actions. .

. 101. “Oversight Costs” shall mean those response costs incurred by EPA or MDEQ 
(either as the lead agency or support agency) in monitoring and supervising the performance of 
the work required by the ROD, including costs incurred in reviewing plans, reports and other 
documents. The term shall not include any costs of direct action by EPA and/or MDEQ at the 
BPSOU or indirect costs that EPA or MDEQ incurs as a result of: (i) a default by BSB in the 
performance of any of BSB’s duties and obligations under this Agreement or (ii) a Work 
Takeover of'any Superfund Programs Obligations,

102. “Parties’’ shall mean AR and BSB.

103- ‘‘Person” shall mean an individual, trust, firm, joint venture, consortium, 
commercial entity, partnership, association, or corporation. The term shall not include the 
Parties or any Governmental Entity.

104. “Policy Limits" shall mean the limits of liability set forth in Item 5 of the 
Declarations to the Insurance Policy or any renewal thereof secured pursuant to Section 17.6 
hereof.

105. “Policy Period" shall mean the policy period set forth in Item 2 of the
. Declarations to the Insurance Policy or any renewal thereof secured pursuant to Section 17.6 '
hereof. ■
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106- "Prioritization Criteria* shall mean the criteria for prioritizing the design and 
construction of storm water improvement projects as part of BSB's engineering evaluation, as 
described in the Storm Water Improvement Plan and Exhibit "21" hereto.

107. "Priority Projects" shall mean those storm water improvement projects that the 
Parties anticipate will be constructed within ten {10) years following the Effective Date to the 
extent practicable, as described in the Storm Water Improvement Plan and Exhibit "21” hereto.

108. "Rail Road Properties" shall mean the properties and rights-of-way depicted on
the map attached as Exhibit “30’ hereto. .

109. “Reclaimed Areas Guidebook Ordinance” shall mean an ordinance which is 
consistent the principles set forth in Exhibit “22" hereto.

110. “Redevelopment Accounting Report" shall mean an accounting report, in a
form acceptable to BSB and AR, of all amounts withdrawn by BSB from the Redevelopment 
Trust Account during the prior Fiscal Year. '

111. "Redevelopment Trust Account" shall mean a segregated and separate 
account of BSB, with a financial institution acceptable to BSB and AR, that is established 
pursuant to Section 15.1 hereof.

112. “Regional Historic Preservation Plan" shall mean the Upper Clark Fork River 
Basin Regional Historic Preservation Plan and any amendment thereto.

113. "Release” shall mean any spilling, leaking, pumping, pouring, emitting, leaching, 
migration, emptying, discharging, injecting, escaping, dumping, burying, disposal or emanation 
whatsoever.

114- "Remediation Ptan Endorsement" shall mean the Remediation Plan 
Endorsement to the Insurande Policy.

115. “Response Action" shall mean any response, removal, or remedial action, within 
the meaning of those terms under CERCLA and CECRA, regardless of whether such actions 
are undertaken pursuant to CERCLA or CECRA authority and any reclamation, restoration, or 
rehabilitation actions or any other actions of any kind or nature whatsoever required under any 
Applicable Laws to address Environmental Conditions. The term shall not include: (i) any 
actions taken principally to assess or restore the quality of any natural resources; or (ii) any 
Operation and Maintenance Activities. To the extent the definition of Response Action used in 
this Agreement is inconsistent with the definitions sel forth in Sections 101(23}, (24) and (25) of
CERCLA and.Section 75-10-701 (19) of CECRA the.definition..of.Response.Action..in this
Agreement shall control.

116. "ROD” shall mean the EPA’s Record of Decision issued in September of 2008 
that selected a final remedy for the BPSOU, together with all attachments or amendments 
thereto, all implementing documentation prepared pursuant to the ROD, all explanations of 
significant differences, and all changes thereto mandated by EPA and/or MDEQ.

117. “Scope of Work for MQU 119" shall mean the scope of work attached hereto as
Exhibit 32. ,
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118. “Second Programmatic Agreement’1 shall mean that certain Second
Programmatic Agreement between BSB, AR, EPA, the Advisory Council on Historic 
Preservation, the Montana State Historic Preservation Office, Anaconda/Deer Lodge County, 
the town of Walkerville, and the Montana Department of Environmental Quality dated 
September 14,1994. .

119. ‘SIR" shall mean the applicable self-insured retention set forth in Item 6 to the
Declarations of the insurance Policy or any renewal thereof secured pursuant to Section 17.6 
hereof. ' •

120. “Site” s'naii mean the “Silver Bow uresk/Sude Area NFL Site and any area added 
thereto by EPA.

121. “State” shall mean the State of Montana, all agencies thereof, and any
successors thereto. '

122. ' “Storm Water Management Ordinance” shall mean an ordinance which is 
consistent the principles set forth in Exhibit “23“ hereto.'

123. “Storm Water Sites" shall mean the parcels of real property or portions of 
parcels of real property described in Exhibit “6" hereto.

124. “Storm Water System” shall mean aii storm water conveyance structures 
owned or controlled by BSB as of the Effective Date and any such structures designed,, 
procured, constructed or otherwise acquired by BSB after the Effective Date. The term shall . 
include all repairs, replacements and improvements designed and constructed by, BSB pursuant, 
to the Storm Wafer System Improvement Plan. The term shall not include the Superfund Storm 
Water Structures.

125. “Storm Water System Improvement Plan" shall mean the plan to be developed ■ 
by BSB pursuant to Section 5.3 hereof. Said plan shall be consistent with the schedule, , 
priorities and objectives for the repair, replacement and improvement of components of the 
Storm Water System that are set forth in Exhibit “21" hereto.

126. “Substantially Complied With Showing Reliable System Performance” shall 
mean compliance with all of the performance criteria applicable to the Operation and
Maintenance Activities- contemplated under- Sections- 4.2- and/or 4> 3 ■ hereofrtaking into account.....
variances from discharge requirements allowed by EPA pursuant to the ROD during such 
Operation and Maintenance Activities.

■ ■.■ ■ ..Accounting.Report” shall ■ mean an accounting..:....
report, in a form acceptable to BSB and AR, of a!) amounts withdrawn by BSB from the 
Superfund Management Trust Account during the prior Fiscal Year. The term shall include a 
budget reconciliation report which, separately for each Task Account and each budget amount 
for each Task Account set forth in the Superfund Management Budget for the prior Fiscal Year, 
compares the total amount actually incurred by BSB with the total budgeted amount, and any 
amounts carried forward by BSB.

128. "Suoerfund Management Budget’1 shall mean a budget, in the form of the Initial 
Superfund Management Budget, which sets forth aii anticipated uses of funds from the ■
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Superfund Management Trust Account by BSB during the next Fiscal Year for Superfund 
Management Costs, and which sets forth the amount BSB may request the trustee to pay to 
BSB from the Superfund Management Trust Account for each quarter of the next Fiscal Year for 
Superfund Management Costs for each Task Account in accordance with the terms and 
conditions of Section 12.5 and the Superfund Management Trust Agreement.

129. "Superfund Management Costs" shall mean the charges, expenses, fees and 
other costs reasonably incurred by BSB to perform its duties and obligations under Sections 4.5,
4.6.4.7, 5.4,6.2,7.4, 8.1,8.2, 8.3, 9.5, 9.6, 9.7, 9.8, 9.11, and 9.12 hereof.

130- "Superfund Management Obligations'1 shall mean the obligations that BSB is 
obligated to perform pursuant io Sections 4.5, 4.6, 4.7, 5.4, 6.2,- 7.4, 8.1, 8.2, 8.3, 9,5, 9.6, 9.7, 
9.8,9.11, and 9.12 hereof.

131. "Superfund Management Trust Account" shall mean a segregated account 
with Trustee that is established pursuant to Section 12.1 hereof.

132. “Superfund Management Trust Agreement" shali mean the Trust Agreement 
between AR and BSB attached as Exhibit “14" hereto.

133. “Superfund Programs Accounting Report" shall mean a quarterly accounting
report, in a form acceptable to BSB and AR, of all amounts withdrawn by BSB from the 
Superfund Programs Trust Account during the prior quarter of the Fiscal Year. The term shall 
include a budget reconciliation report which, separately for each Task Account and each budget 
amount for each Task Account set forth in the approved Superfund Programs Budget, compares 
the total amount actually incurred by BSB with the total budgeted amount, and any amounts 
earned forward by BSB, '

134. “Superfund Programs Budget" shall mean a budget, in the form of the Initial 
Superfund Programs Budget, which sets forth all anticipated uses of funds from the Superfund 
Programs Trust Account by BSB during the next Fiscal Year for Superfund Programs Costs, 
and which sets forth the amount BSB may request the trustee to pay to BSB from the Superfund 
Programs Trust Account for each quarter of the next Fiscal Year for-Superfund Programs Costs 
for each Task Account in accordance with the terms and conditions of Section 10.7 and the 
Superfund Programs Trust Agreement. From and after the date on which the duties and 
obligations to perform Operation and Maintenance Activities are transferred from AR to BSB 
pursuant to Sections 4.2 and/or 4.3 hereof, the budget shall include the amount BSB may 
request the trustee to pay to BSB from the Superfund Programs Trust Account for each quarter 
of the next Fiscal Year for the groundwater treatment Task Account identified in the Initial 

. Superfund Programs Budget.

............. 135..... "Superfund..Programs.Costs" shall mean the..charges,..expenses,.fees.and
other costs reasonably incurred by BSB to perform its duties and obligations under Sections 3,6,
3.7, 5.2, 7.1, and 7.3 hereof. From and after the date on which the duties and obligations to 
perform Operation and Maintenance Activities are transferred from AR to BSB pursuant to 
Sections 4.2,4.3, and/or 7.2 hereof, the term shall also include the charges, expenses, fees and 
other costs reasonably incurred by BSB to perform the Operation and Maintenance Activities 
required of BSB pursuant to Sections 4.2, 4.3, and/or 7.2 hereof. The terms shall not include 
any charges, expenses, fees or other costs reasonably incurred by BSB to make any 
Groundwater Treatment System Capital Repair and Replacement pursuant to Sections 4.2 
and/or 4,3 hereof uniess the Groundwater Treatment System Capital Repair and Replacement



Account has been exhausted, in which case the term shall include such charges, expenses, 
fees and other costs reasonably incurred after such exhaustion. '

136. “Superfund Programs Obligations’* shall mean the obligations that BSB is
obligated to perform pursuant to Sections 3,6, 3.7, 4.2, 4.3, 5.2, 7,1, 7.2 and 7,3 hereof. The 
term shall not include BSB's separate obligations to make any Groundwater Treatment System 
Capital Repair and Replacement pursuant to Sections 4.2 and/or 4.3 hereof, unless the 
Groundwater Treatment System Capital Repair and Replacement Account has been exhausted, 
in which case the term shal I i n elude those obligations.. .

137. "Superfund Programs Trust Account" shall mean a segregated account with 
Trustee that is established pursuant to Section 10.1 hereof.

138. "Suoerfund Programs Trust Agreement" shall mean the Trust Agreement 
between AR and BSB attached as Exhibit “15" hereto.

139. “Sucerfund Storm Water Structures” shall mean the storm water conveyance 
structures depicted on the map attached as Exhibit "2" hereto.

140. “Superfund Storm Water Structures Quitclaim Deed” shall mean the form of 
quitclaim deed attached hereto as Exhibit *10."

141. “Syndicate Pit” shall mean the area depicted on the map attached as Exhibit “1“ 
hereto as the "Syndicate Pit.”

142. "Syndicate Pit Reclamation Plan1' shall mean the plan attached to the
Feasibility Study as Appendix E-2A. The term shall include the provision of appropriate means 
for the release of standing water from the detention basin located at the Syndicate Pit following 
an appropriate period for the settling of solids.' ’

143. “Task Account" shall mean any of the categories of funding identified as a “task 
account" in the Funding Spreadsheet.

144. “Third Party Quitclaim Deed" shall mean the forms of quitclaim deeds attached 
hereto as Exhibit "11,1“ through "11.25".

145. "Trustee" shall mean a financial institution mutually acceptable to the Parties.

146. "Unnamed Dump Site" shall mean the area depicted on the map attached as 
Exhibit "1“ hereto as the “Unnamed Dump Site."

; 147. —.USGSf shall mean the United States Geologic Survey and any successor  ;■ 
agency thereto. '

148. “West Camp" shall mean the Travona / West Camp System as described in the 
Record of Decision for the Mine Flooding Operable Unit issued by ERA (September 1994),

149. “West Camp Operations and Maintenance Activities" shall mean the 
activities set forth in the Groundwater Treatment System Operation and Maintenance Plan, and 
any EPA approved amendments thereto, which shall incorporate the EPA approved Operation 
and Maintenance Manual, West Camp Pumping System (December.2001).
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150. "Work Takeover” shall mean the assumption of some or all of the Superfund 
Programs Obligations by EPA or MDEQ without AR’s written approval.

151. "WSSQU" shall mean the area within the Site hereafter delineated by EPA as the 
“West Side Soils Operable Unit" and any area added thereto by EPA.

152. “Zoning Ordinance” shall mean BSB’s Zoning Ordinance set forth at Title XV!! 
of the Butte-Silver Bow Municipal Code and any amendments thereto.

ARTICLE SI

REPRESENTATIONS AND COVENANTS

Section 2.1. Representations and Covenants of BSB. BSB represents and 
covenants as follows: '

1. This Agreement has been duly authorized, executed and delivered by. BSB and, 
upon the valid execution and delivery hereof by AR, is a valid and binding obligation of BSB, 
enforceable in accordance with its terms.

2. The execution and delivery of this Agreement and the consummation of the 
transactions contemplated hereby and the fulfillment of the terms hereof will not conflict with, or 
constitute on the part of BSB a breach of, or a default under, any (I) law, or (ii) the Charter of 
BSB or any provisions or any other legislative act or other proceeding establishing or relating to 
the establishment of BSB or its affairs or its ordinances and resolutions, or (I) agreement, 
indenture, mortgage, lease or other instrument to which BSB is a party or by which it or its 
property is bound.

3. No officer of BSB who Is authorized to take part in any manner in making this 
Agreement or any contract contemplated hereby has a personal financial interest in or has 
personally and financially benefited from the Agreement or any such contract '

4. Except for the ROD and Consent Decree as provided in Sections 20.11 and 21.2 
hereof, to the best knowledge of the officers of BSB, there is no pending or threatened suit,

■ action or proceeding against or affecting BSB before or by any court, arbitrator, administrative 
agency or other governmental authority which may materially and adversely affect the validity of 
this Agreement, any of BSB's obligations under this Agreement, or any of the transactions 
contemplated hereby.

Section 2.2. Representations and Covenants of AR. AR represents and covenants 
..asfollaws:....................................................................... <......................................................................

1. This Agreement has been duly authorized, executed and delivered by AR and, 
upon the valid execution and delivery hereof by BSB is a valid and binding obligation of AR, 
enforceable in accordance with its terms.

2. The execution and delivery of this Agreement and the consummation of the 
transactions contemplated hereby and the fulfillment of the terms hereof will not conflict with, or 
constitute on the part of AR a breach of, or a default under its Articles of incorporation, Bylaws
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or any agreement, indenture, mortgage, iease or other instrument to which AR is a party or by 
which it or its property is bound.

3. No officer of AR who is authorized to take part in any manner in making this 
Agreement or any contract contemplated hereby has a personal financial interest in or has 
personally and financially benefited from the Agreement or any such contract.

4. Except for the ROD and Consent Decree as provided in Sections 20.11 and 21.2
hereof, to the best knowledge of the officers of AR, there is no pending or threatened suit, action 
or proceeding against or affecting AR before or by any court, arbitrator, administrative agency or 
other governmental authority which may materially and adversely affects the validity of this 
Agreement, any cf AR’s obligations under this Agreement, or any of the transactions 
contemplated hereby. '

ARTICLE III.

MINE WASTE SOURCE AREAS

Section 3.1. Reclamation of the GMMIA The Parties anticipate that the Consent 
Decree will require reclamation of the GMMIA consistent with the GMMIA Reclamation Plan. 
AR shall perform all reclamation and other Response Actions which may be required pursuant 
to the GMMIA Reclamation Plan or the ROD for the GMMIA. The Parties anticipate that the 
Consent Decree will not require reclamation of the Historic Mining Landscape Area. All 
reclamation and other Response Actions required for the GMMIA pursuant to the GMMIA 
Reclamation Plan or the ROD, including the historic mitigation activities identified in the GMMIA 
Reclamation Plan, shall be performed by AR In accordance with the ROD and in accordance
with schedules approved by EPA,..AR' sftairprbvide BSB with advance ribtici of therffnal EPA
inspection of the GMMIA and BSB shall have the right to have its personnel attend the final EPA 
inspection. AR shall correct any deficiencies noted in EPA’s inspection and submit a 
construction completion report for the GMMIA to EPA, with a copy to BSB. BSB’s duties and 
obligations under Section 3.7 hereof shall commence upon EPA's concurrence that AR has 
corrected all deficiencies noted in the final EPA inspection. In the event and to the extent that 
Response Actions are required- by EPA for the GMMIA following EPA's assessment of the 
construction completion report, such Response Actions (excluding Response Actions required 
to correct deficient Operation and Maintenance Activities performed by BSB) shall be performed 
by AR in accordance with the ROD and in accordance with schedules approved by EPA.

Section 3.2. Reclamation of the Syndicate Pit The Parties anticipate that the 
Consent Decree will require reclamation of the Syndicate Pit consistent with the Syndicate Pit 
Reclamation Plan. AR shall perform all reclamation and other Response Actions which may be 
required, pursuant to.the..Syndicate.Pit-Reclamation,..Plan...QLthe..RQD...fo.r th.e-..SyDdicate^Rl.t,.!._.AIl.
reclamation and other Response Actions..required.. for.the..Syndicate Pit..pursuant..to..the
Syndicate Pit Reclamation Plan or the ROD shall be performed by AR in accordance with the 
ROD and in accordance with schedules approved by EPA. AR shall provide BSB with advance 
notice of the final EPA inspection of the Syndicate Pit and BSB shall have the right to have its 
personnel attend the final inspection, AR shall correct any deficiencies noted in EPA’s 
inspection and submit a construction completion report for the Syndicate Pit to EPA, with a copy 
to BSB. BSB’s duties and obligations under Section 3,7 hereof shall commence upon EPA’s 
concurrence that AR has corrected all deficiencies noted in the final EPA inspection. In the 
event and to the extent that Response Actions are required by EPA for the Syndicate Pit
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following EPA's assessment of the construction completion report, such Response Actions 
(excluding Response Actions required to correct deficient Operation and Maintenance Activities 
performed by BSB) shall be performed by AR in accordance with the ROD and in accordance 
with schedules approved by EPA.

Section 3.3. Reclamation of LAO and Implementation of the LAO Surface 
Enhancement and Land Use Plan bv BSB. The Parties anticipate that the Consent Decree 
will require reclamation of LAO consistent with the LAO Work Plan Addendum. AR shall 
perform all Response Actions which may be required pursuant to the LAO Work Plan 
Addendum or the ROD for LAO in accordance with the ROD and in accordance with schedules 
approved by EPA. The Parties further agree that BSB shall implement tasks assigned to BSB 
that are shown bn the LAO Surface Enhancement and Land Use Ptan within ten (10) years of 
the Effective Dale, in the event any tasks assigned to BSB as shown on the LAO Surface 
Enhancement and Land Use Plan are required under the ROD, BSB shat! perform such tasks in 
accordance with the LAO Surface Enhancement and Land Use Plan and the ROD and in 
accordance with schedules approved by EPA. AR shaii provide BSB with advance notice of the 
final EPA inspection of LAO and BSB shall have the right to have its personnel attend tire final 
inspection, AR shall correct any deficiencies noted in EPA’s inspection and submit a 
construction completion report for LAO to EPA, with a copy to BSB. BSB’s duties and 
obligations under Section 3.7 hereof shall commence upon EPA's concurrence that AR has 
corrected all deficiencies noted in-the final EPA inspection, in the event and to the extent that 
Response Actions are required by EPA for LAO following EPA's assessment of the construction 
completion report, such Response Actions (excluding Response Actions required to correct 
deficient Operation and Maintenance Activities or deficient LAO Surface Enhancement and 
Land Use Plari activities performed by BSB) shall be performed by AR in accordance with the 
ROD and in accordance with schedules approved by EPA.

Section 3.4. Reclamation of Other Mine Waste Source Areas bv AR. The Parties 
anticipate that the Consent Decree will require reclamation of the Mine Waste Source Areas 
known as the Anaconda Sampling Works, the Clark Tailings Waste Areas, the Gold Smith 
Dumps, the Jenny Deli, and the Unnamed Dump Site consistent with the standards and 
specifications for land reclamation in the BPSOU. The Parties do not anticipate that the 
Consent Decree wili require additional Response Actions at the Mine Waste Source Area known 
as the Colorado Smelter. AR shall perform all reclamation and other Response Actions which 
may be required pursuant to the ROD for the Mine Waste Source Areas known as the 
Anaconda Sampling Works, the Clark Tailings Waste Areas, the Gold Smith Dumps, the Jenny 
Dell, the Unnamed Dump Site and the Colorado Smelter. All reclamation and other Response 
Actions required for the Mine Waste Source Areas reclaimed pursuant to tills Section 3.4 shall 
be performed by AR in accordance with the ROD and in accordance with schedules approved 
by. EPA. AR shall provide BSB with advance notice of the final EPA inspection of each of the 
Mine Waste Source Areas reclaimed pursuant to this Section 3.4 and BSB shall have the right

..to have its personnel attend the..final inspection....AR shall correct.any deficiencies noted in
EPA’s inspection and submit a construction completion report to EPA for that Mine Waste 
Source Area, with a copy to BSB. BSB’s duties and obligations under Section 3.7 hereof for 
each Mine Waste Source Area reclaimed pursuant to this Section 3.4 shall commence upon 
EPA's concurrence that AR has corrected all deficiencies noted in the final EPA inspection. In 
the event and to the extent that Response Actions are required by EPA for a Mine Waste 
Source Area reclaimed under this'Section 3.4 following EPA’s assessment of the construction 
completion report for that Mine Waste Source Area, such Response Actions (excluding 
Response Actions required to correct deficient Operation and Maintenance Activities performed
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by BSB) shall be performed by AR in accordance with the ROD and in accordance with 
schedules approved by EPA.

Section 3.5. Reclamation of the MSP. AR opposes excavation and removal of any 
Mine Waste located within the MSD Corridor. BSB’s position regarding excavation and removal 
of Mine Waste located within the MSD Corridor is set forth at page 26 of the BSB Position 
Paper, if excavation and removal of Mine Waste located within the MSD Corridor is not 
required, the Parties anticipate that the Consent Decree will require Response Actions that are 
consistent with the reclamation completed prior to the Effective Date pursuant to the MSD Work 
Plan. If excavation and removal of any Mine Waste located within the MSD Corridor is required 
by EPA pursuant to the ROD, AR shall have the right to terminate this Agreement pursuant to 
Section 20,11 hereof. Any other Response Actions within the MSD Corridor that are addressed 
pursuant to the LAO Surface Enhancement and * Land Use Plan shall be the responsibility of 
BSB pursuant to Section 3.3 hereof.

Section 3.6. Reclamation of Mine Waste Source Areas by BSB. Except as 
expressly provided in Sections 3.1, 3.2, 3.3, and 3.4 hereof, BSB shall perform afi reclamation 
and other Response Actions which may be required pursuant to the ROD for the Mine Waste 
Source Areas including, without limitation, all Mine Waste Source Areas first reclaimed prior to 
the Effective Date and all Storm Water Sites. All reclamation and other Response Actions 
required pursuant to this Section 3.6 shall be performed by BSB in accordance with the ROD 
and in accordance with schedules approved by EPA. BSB shall provide AR with advance notice 
of the final inspection of each of the Mine Waste Source Areas reclaimed pursuant io this 
Section 3.6 and AR shall have the right to have its personnel attend the final inspection. BSB 
shall correct any deficiencies noted In EPA's inspection and submit a construction completion 
report to EPA for that Mine Waste Source Area, with a copy to AR. BSB’s duties and 
obligations.,under,Sedion.3.7 hereof-for each Mine Waste. Source Area reclaimed pursuant to 
this Section 3.6 shall commence upon EPA's concurrence that BSB has corrected all 
deficiencies noted, in the final EPA inspection. In the event and to the extent that Response 
Actions are required by EPA for a Mine Waste Source Area reclaimed under this Section 3.6 
following EPA’s assessment of the construction completion report for that Mine Waste Source 
Area, such Response Actions shall be performed by BSB in accordance with the ROD and in 
accordance with schedules approved by EPA. • .

Section 3.7. Operation and Maintenance Activities for Mine Waste Source Areas.
The Parties anticipate that the Consent Decree will require the performance of Operation and 
Maintenance Activities for all reclaimed Mine Waste Source Areas including, without limitation, 
all Mine Waste -Source Areas first reclaimed prior to the Effective Date- and ail Mine- Waste 
Source Areas reclaimed pursuant to Sections 3.1, 3.2, 3.3. 3.4 and 3.6 hereof. BSB shall 
perform ali Operation and Maintenance Activities which may be required pursuant to the ROD 
for the Mine Waste Source Areas, including, without limitation, ali Mine Waste Source Areas 
reclaimed priorio ‘he:Effective Date-and alS:Mine- Waste-:Source:Areas-reclaimed:pursuant-to-:: :::::' 
Sections 3,1, 3.2, 3.3,'3.4 and 3.6 hereof. BSB shall also perform all Operation and 
Maintenance Activities that arise from BSB's implementation of the LAO Surface Enhancement 
and Land Use Plan. BSB’s duties and obligations under this Section 3.7 for each Mine Waste 
Source Area reclaimed by AR pursuant to Sections 3.1, 3.2, 3.3 and 3.4 hereof shall commence 
upon EPA’s concurrence that AR has corrected ali deficiencies noted in the' final EPA inspection 
for that Mine Waste Source Area. BSB’s duties and obligations under this Section 3 J for each 
Mine Waste Source Area reclaimed pursuant to Sections 3.6 hereof shall commence upon ' 
BSB’s completion of any reclamation or other Response Action for which Operation and 
Maintenance Activities are required pursuant to the ROD, BSB’s duties and obligations under
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this Section 3.7 for all other Mine Waste Source Areas reclaimed prior to the Effective Date shall 
commence at such time(s) as any requirements to perform Operation and Maintenance 
Activities with respect to such Mine Waste Source Areas becomes effective pursuant to the 
ROD or BSB is otherwise obligated to perform such requirements pursuant to Section 10.3 
hereof. Ail Operation and Maintenance Activities required pursuant to this.Section 3.7 shall be 
performed by BSB in accordance with the ROD and in accordance with schedules approved by 
EPA, except to the. extent that the obligations relate to property owned by parties other than 
BSB or AR and BSB is dented access to such properties after making reasonably diligent efforts 
to procure access pursuant to the Consent Decree or other administrative orders. BSB’s duties 
and obligations under this Section 3.7 shall not include the genera! surface water and 
groundwater monitoring excluded under Section 4.4 hereof.

Section 3.8. Consideration for Implementation of the LAO Surface Enhancement 
and Land Use Plan. AR shall provide funding to BSB for BSB’s payment of charges, 
expenses, fees and other costs reasonably Incurred by BSB in implementing the LAO Surface 
Enhancement and Land Use Plan pursuant to Section 3.3 hereof, for designing and constructing 
any necessary improvements lo the BSB Sewage Treatment Effluent Line Extension, for the 
negotiation of a Consent Decree pursuant to Section 21.2 hereof, and for operator training, 
HAZWOPER training, consulting services, short-term irrigation of vegetation and purchase of 
service vehicles at LAO over multiple years in the total principal amount of Eight Hundred Fifty 
One Thousand Seven Hundred ninety-four and No/IODths Dollars ($851,794.00) within sixty 
(60) days of the Effective Date.

ARTICLE !V.

GROUNDWATER

Section 4.1, Groundwater Treatment Technology Options and Positions. AR 
believes that collection, conveyance and treatment of alluvial groundwater from the MSD, West 
Camp and LAO areas through the Expanded Lagoon Treatment System will satisfy the 
requirements for groundwater treatment under the ROD. BSB has adopted the BSB 
Groundwater Criteria to assess any groundwater treatment technology for alluvia! groundwater 
from the MSD and LAO areas. BSB acknowledges that the Expanded Lagoon Treatment 
System may satisfy the BSB Groundwater Criteria. If additional data collected by AR 
demonstrates that the Expanded Lagoon Treatment System meets the BSB Groundwater 
Criteria and the performance criteria in the ROD, the Expanded Lagoon Treatment System shall 
be acceptable to BSB as a permanent groundwater treatment technology for the BPSOU. 
Criteria 1 and 4 of the BSB Groundwater Criteria relating to water quality standards and 
operations and maintenance shall be deemed satisfied upon BSB’s concurrence that criteria 1 
and 4 of the BSB Groundwater Criteria and the applicable performance criteria required under

.....the ROD.have.been Substantially Complied with'Showing Reliable.System Performance as
contemplated under Section 4.2 hereof. AR’s contribution towards satisfaction of Criteria 2 and 
3 of the BSB Groundwater Criteria relating to aesthetics and land reuse shall be deemed 
Satisfied by AR’s payment of funds to BSB for BSB’s implementation of the LAO Surface 
Enhancement and Land Use Plan as contemplated under Section 3.8 hereof. Criteria 5 of the 
BSB Groundwater Criteria relating to funding shall be deemed satisfied upon deposit of funds * 
into the Superfund programsTrust Account as contemplated under Section 10.2 hereof.
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Section 4.2. Construction of and Operation and Maintenance Activities for 
Expanded Lagoon Treatment System. Following the Effective Date, AR shall design and 
construct each of the Expanded Lagoon Treatment System Upgrades. .In the event that ERA 
requires any additional Response Actions for the Expanded Lagoon Treatment System pursuant 
to the ROD, AR shali also design and construct any such additional Response Actions in 
accordance with the ROD and in accordance with schedules* approved by ERA. AR shall 
provide BSB with advance notice of the final EPA inspection of the Expanded Lagoon 
Treatment System and BSB shall have the right to have its personnel attend the final EPA 
inspection. AR shall correct any deficiencies noted in EPA’s Inspection and submit a 
construction completion report for the Expanded Lagoon Treatment System to EPA, with a copy 
to BSB. in the event and to the extent that Response Actions are required by EPA for the 
Expanded Lagoon Treatment System following sPAs assessment ot the construction 
completion report, such Response Actions (excluding Response Actions required to correct 
deficient Operation and Maintenance Activities performed by BSB) shall be performed by AR in 
accordance with the ROD and in accordance with schedules approved by EPA. AR shall 
perform ali Operation and Maintenance Activities for the Expanded Lagoon Treatment System 
which may be required pursuant to the LAO Work Plan Addendum and the ROD until 
responsibility for Operation and Maintenance Activities is transferred to BSB pursuant to this 
Section 4.2. The Operation and Maintenance Activities performed by AR shall include 
appropriate optimization testing , and at least one occurrence of each of the Operation and 
Maintenance Activities for the Expanded Lagoon Treatment System, including one occurrence 
of the sludge management function and completion of one video inspection of the French drain 
in the MSD Corridor (utilizing BSB equipment made available to AR by BSB, at no charge to 
AR, if BSB’s equipment is determined by AR to be useable for such purpose). In order to. 
enable BSB’s personnel to become familiar with the Operation and Maintenance Activities 
required for the Expanded Lagoon Treatment system prior to the date' responsibility for the 
performance.of suchrOperation and Maintenance Activities is..transferred .to BSB pursuant to 
this Section 4.2, BSB shall have the right to have its personnel witness and participate in ali 
Operation and Maintenance Activities performed by AR. AR wili keep, or cause to be kept, 
proper books of record and accounts separate from ali other records and accounts, in which 
complete and correct entries shall be made of all of the charges, expenses, fees and other costs 
incurred by AR to perform AR's duties and obligations under this Section 4.2 relating to 
Operation and Maintenance Activities for the Expanded Lagoon Treatment System. AR shall 
provide a copy of such books and records to BSB upon request BSB1 shall assume and 
thereafter perform ali Operation and Maintenance Activities for the Expanded Lagoon Treatment 
System within sixty (60) days following the completion of the shakedown required pursuant to 
the ROD or July 1, 2008, whichever occurs later, provided that EPA has concurred that AR has 
corrected ail deficiencies noted in the final-ERA inspection and the applicable performance 
criteria under the ROD for the Expanded Lagoon Treatment System have been Substantially 
Complied With Showing Reliable System Performance prior to that date. . In the event that 
BSB does not assume the duties and obligations to perform Operation and Maintenance 
AGtivities-pursuant to_ this-Section4;2^for any reason by january 1* 2012 or fiverf5).yesrs''after 
issuance of the ROD, whichever occurs later, AR shat! have the right to terminate this 
Agreement pursuant to Section 20.11 hereof. All Operation and Maintenance Activities required 
of BSB pursuant to this Section 4.2 shall be performed by BSB in accordance with the ROD and 
in accordance with schedules approved by EPA. From and after BSB’s assumption of its 
obligation to perform Operation and Maintenance Activities pursuant to this Section 4.2, BSB 
shall also be responsible for and shall make any necessary Groundwater Treatment System 
Capital Repair and Replacement, ■
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Section 4.3. Construction of and Operation and Maintenance Activities for 
Conventional Groundwater Treatment System. In the event that EPA requires any 
conventional treatment of groundwater from the MSD, West Camp and/or LAO areas pursuant 
to the ROD, with or without the Expanded Lagoon Treatment System, AR shall design and 
construct any such Conventional Groundwater Treatment System in accordance with the ROD 
and in accordance with schedules approved by EPA. AR shall provide BS8 with advance notice 
of the final inspection of the Conventional Groundwater Treatment System and' BSB shali have 
the right to have Its personnel attend the final EPA inspection. AR shall correct any deficiencies 
noted in EPA’s inspection and submit a construction completion report for the Conventional 
Groundwater Treatment System to EPA, with a copy to BSB. In the event and to the extent that 
Response Actions are required by EPA for the Conventional Groundwater Treatment System 
following EPA's assessment of the construction completion report, such Response Actions 
(excluding Response Actions required to correct deficient Operation and Maintenance Activities 
performed by BSB) shali be performed by AR in accordance with the ROD and in accordance 
with schedules approved by EPA. AR shali also perform all Operation and Maintenance 
Activities for the Conventional Groundwater Treatment System which may be required pursuant 
to the ROD until responsibility for such Operation and Maintenance Activities is transferred to 
BSB pursuant to this Section 4.3. The Operation and Maintenance Activities performed by AR 
shall include appropriate optimization testing and at least one occurrence of each of the 
Operation and Maintenance Activities for the Conventional Groundwater Treatment System, 
including one occurrence of the sludge management function if conventional ground wafer 
treatment is required with the Expanded Lagoon Treatment System and completion of one video 
inspection of the French drain in the MSD Corridor (utilizing BSB equipment made available to 
AR by BSB, at no charge to AR, if BSB’s equipment is determined by AR to be useable for such 
purpose). In order to enable BSB’s personnel to become familiar with the Operation and 
Maintenance Activities required for the Conventional Groundwater Treatment System prior to 
the date responsibility for the performance of such Operation and Maintenance Activities is 
transferred to BSB pursuant to this Section 4.3, BSB shall have the right to have its personnel 
witness and participate in alt Operation and Maintenance Activities performed by AR. AR will 
keep, or cause to be kept, proper books of record and accounts separate from aH other records 
and accounts, in which complete and correct entries shall be made of all of the charges, 
expenses, fees and other costs incurred by AR to perform AR’s duties and obligations under 
this Section 4.3 relating to Operation and Maintenance Activities for the Conventional 
Groundwater Treatment System. AR shall provide a copy of such books and records to BSB 
upon request. BSB shali assume and thereafter perform ail Operation and Maintenance 
Activities for the Conventional Groundwater Treatment System within sixty (60) days following 
the completion of the shakedown required pursuant to the ROD provided that EPA has 
concurred that AR has corrected ail deficiencies noted in the final EPA inspection and the 
applicable performance criteria under the ROD for the Conventional Groundwater Treatment 
System have been Substantially Complied With Showing Reliable System Performance prior to 
that date. In- the event that BSB does not assume the duties and obligations to perform 
Operation and Maintenance Activities pursuant to this Section 4.3 for any reason by January 1, 
2012 or five (5) years after issuance of the ROD, whichever occurs later, AR shall have the right 
to terminate this Agreement pursuant to Section 20.11 hereof. All Operation and Maintenance 
Activities required pursuant to this Section 4.3 shall be performed by BSB in accordance with 
the ROD and in accordance with schedules approved by EPA. From and after BSB’s 
assumption of Its obligation to perform Operation and Maintenance Activities pursuant to this 
Section 4.3, BSB shall also be responsible for and shall make any necessary Groundwater 
Treatment System Capital Repair and Replacement
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Section 4.4. Groundwater Treatment System Operation and Maintenance 
Pian/Scope of Operation and Maintenance Activities/West Camp Obligations. No later 
than six (6) months foliowing the Effective Date, AR shall prepare a draft Groundwater 
Treatment System Operation and Maintenance Plan that is consistent with the outline for the 
Groundwater Treatment System Operation and Maintenance Pian as set forth in Exhibit "28* 
hereto. AR shall provide the draft Groundwater Treatment System Operation and Maintenance 
Plan to BSB for its review and BSB may provide comments, if any, for AR's consideration. No 
later than twelve (12) months following the Effective Date, AR shall provide a final Plan to BSB 
for BSB's review and concurrence, which concurrence shall not be unreasonably withheld. The 
Groundwater Treatment System Operation and Maintenance Plan may be amended from time 
to time by AR with the concurrence of BSB, which concurrence shall not be unreasonably 
withheld. Tne Groundwater Treatment System Operation and Maintenance Plan and any 
amendments thereto shall be subject to EPA approval pursuant to the ROD. For purposes of 
Sections 4.2 and 4.3 hereof, the term Operation and Maintenance Activities shall include, 
without limitation, implementation of the Groundwater Treatment System Operation and 
Maintenance Plan and all activities which may be required pursuant to the ROD to monitor and 
adjust the quantity and quality of the influent and effluent waters flowing into, out of or within the 
Groundwater Treatment System to maximize system performance and meet the requirements of 
the ROD. Nothing in this Agreement requires BSB to take any actions for West Camp, other 
than those actions that are required to cany out the West Camp Operations and Maintenance 
Activities as a component of the Groundwater Treatment System Operation and Maintenance 
Pian. Failure to perform, or negligent performance of, such West Camp Operation and 
Maintenance Activities shaii be subject to the remedies, righto and reservations provided under 
this Allocation Agreement. Performance of such West Camp Operation and Maintenance 
Activities as required by the Groundwater Treatment System Operation and Maintenance Pian 
shall not impose liability upon BSB for any Environmental Condition in the Butte Mine Flooding 
Operable .Unit.of the Site... BSB and AR shaft cooperate and use.their best efforts, toobtain the.... . 
approval of each Governmental Entity required to allow emergency treatment of groundwater' 
from the Travona pump station at the BSB Municipal Treatment Plant when groundwater 
withdrawals and treatment of same in toe Groundwater Treatment System can not be 
accomplished by operation of the West Camp System. In performing West Camp Operation 
and Maintenance Activities as part of the Groundwater Treatment System Operation and 
Maintenance Plan, BSB shall not be obligated to accept groundwater from the Travona pump 
station if acceptance of groundwater from the Travona pump station for treatment at toe BSB 
Municipal Treatment Plant would cause a compliance violation of any applicable permit 
condition for discharges from the BSB Municipal Treatment Plant to Silver Bow Creek.

Section 4&..Enforcement of Hook-up Ordinance within Controlled Groundwater......
Areas. The Parties anticipate that toe Hook-up Ordinance as it applies to Controlied 
Groundwater Areas including, without limitation, any buffer zone identified in toe Controlied 
Groundwater Area Orders, shall be part an of institutional control pian prepared pursuant to toe , 
ROD: BSB shall perform any duties under toe ROD or any EPA decision document for the Site 
pertaining to compliance with and enforcement of the provisions of the Hook-up Ordinance 
within the Controlled Groundwater Areas including, without limitation, any buffer zone identified 
in the Controlled Groundwater Area Orders. BSB may propose amendments, as may be 
necessary from time to time, to the Hook-up Ordinance that are consistent with this Agreement 
and the ROD. BSB shall promptly provide AR, EPA and the State with a copy of ail proposed 
amendments to Ihe Hook-up Ordinance pertaining to the Controlled Groundwater Areas and 
shall provide AR, EPA and toe State an opportunity'to review and comment on all proposed 
amendments to the Hook-up Ordinance, BSB shall aiso promptly provide AR, EPA and the 
State with a copy of ait adopted amendments to toe Hook-up Ordinance.
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Section 4,6. Establishment of Controlled Groundwater Areas, 8SB shall take such 
aclions as may be required pursuant to the ROD or any EPA decision document for the-Site and 
as may be otherwise reasonably requested for the WSSOU by AR to establish Controlled 
Groundwater Areas within Silver Bow County. Ail actions required pursuant to this Section 4.6 
shall be performed by BSB in accordance with the Controlled Groundwater Areas Submittal 
Schedule,

Section 4.7, Controlled Groundwater Area Orders. BSB shall comply with the 
provisions of all Controlled Groundwater Area Orders. BSB may petition for or otherwise seek 
amendments, as may be necessary from time to time, to any Controlled Groundwater Area 
Orders which are consistent with this Agreement, the ROD and any other EPA decision 
document for the NPL Sites.. BSB shall promptly provide AR, EPA and the State with a copy of 
ait proposed amendments to any Controlled Groundwater Area Orders and shall provide AR, 
EPA and the State an opportunity to review and comment bn all proposed amendments to any 
Controlled Groundwater Area Orders. BSB shall also promptly provide AR, EPA and the State 
with a copy of all adopted amendments to any Controlled Groundwater Area Orders. .

ARTICLE V.

STORM WATER AND SURFACE WATER

Section 5.1. Reclamation of Silver Bow Creek. The Parties anticipate that the 
Consent Decree may require reclamation of the bed and banks of Silver Bow Creek between 
Silver Bow Creek's confluence with the MSD and the previously reclaimed bed and banks of 
Silver Bow Creek at LAO. AR shall perform all reclamation and other Response Actions which 
may be required pursuant to the ROD for the bed and banks of Silver Bow Creek between Silver 
Bow Creek's confluence with the MSD and LAO. AH reclamation and other Response Actions 
required pursuant to this Section 5.1 shall be performed by AR in accordance with the ROD and 
in accordance with schedules approved by EPA.

Section 5.2. Operation and Maintenance Activities for Suoorfund Storm Water 
Structures. The Parties anticipate that the Consent Decree will not require any conventional 
treatment of storm water within the BPSOU. The Parties further anticipate that EPA will select a 
final remedy in the ROD that will require the use of Best Management Practices to manage 
storm water and other affected media within the BPSOU. BSB shall perform all Operation and 
Maintenance Activities which may be required pursuant to the ROD for the Superfund Storm 
Water Structures including, without (imitation, the use, implementation, periodic performance 
testing and other monitoring of any Best Management Practices which may be required 
pursuant to the ROD for the Superfund Storm Water Structures. AH Operation and Maintenance
Activities, required pursuant to this Section 5.2 shall be performed by BSB in accordance with.
the ROD and in accordance with schedules approved by EPA

Section 5.3, improvements to the Storm Water System. No later than twelve (12) 
months following toe Effective Date, BSB shall prepare a draft Storm Water System 
Improvement Plan that is consistent with the schedule, priorities and objectives for the Storm 
Water Improvement Plan as set forth in Exhibit “21". BSB shall provide the draft Storm Water 
System Improvement Plan to AR for its review and AR may provide comments, if any, for BSB's 
consideration. No later than eighteen (18) months following the Effective Date, BSB shall 
provide a final Plan to AR for AR’s review and concurrence, which concurrence shall not be
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unreasonably wiihheld, Prior to calendar year 2028, BSB shall design and construct 
improvements to the Storm Water System pursuant to the Storm Water System improvement 
Plan to the extent funds are available to BSB from the Capital Purchase, Repair and 
Replacement Trust Account. All improvements to the Storm Water System shall be designed 
and constructed by BSB in accordance with the Storm Water System Improvement Pian and 
Applicable Laws. BSB with the concurrence of AR, which concurrence shall not be 
unreasonably withheld, may amend the Storm Water System Improvement Plan from time to 
time consistent with the schedule, priorities and objectives for the Storm Water Improvement 
Plan as set forth in Exhibit "2'T\ Nothing in this Agreement shall be construed to require BSB to 
complete alt of the improvements identified in the Storm Water System improvement Plan if 
there are insufficient funds in the Capital Purchase, Repair and Replacement Account to do so.

Section 5.4. Enforcement of Storm Water Management Ordinance. The Parties 
anticipate that the StormWater Management Ordinance shall be part of an institutional control 
pian prepared pursuant to the ROD. Within sixty (60) days of the effective date of the Consent 
Decree, BSB shall propose and support the adoption of the Storm Water Management 
Ordinance. BSB shall perform any duties under the ROD. or any EPA decision document for the 
Site pertaining to compliance with and enforcement of the provisions of the Storm Water 
Management Ordinance. BSB may propose amendments, as may be necessary from time to 
time, to the Storm Water Management Ordinance which are consistent with this Agreement and 
the ROD. BSB shall promptly provide AR, EPA and the State with a copy of all proposed 
amendments to the -Storm Water Management Ordinance and shall provide AR; EPA and the 
State an opportunity to review and comment on all proposed amendments to the Storm Water 
Management Ordinance. BSB shall also promptly provide AR, EPA and the State with a copy of 
all adopted amendments to the Storm Water Management Ordinance. ‘

ARTICLE Vi.

. MULTI-PATHWAY PROGRAM ■ .

Section 6.1. implementation of Multi-Pathway Program. The EPA selected a form 
of a Multi-Pathway Program in the ROD as the component of the remedy for residential 
contamination by solid media. There are components in EPA’s description of a Multi-Pathway 
Program in the ROD that the Parties believe need modification. BSB shall perform al] actions 
which may be required to implement any Multi-Pathway program that is mutually agreed to by 
the Parties, which agreement shall not be unreasonably withheld. SSB’s duties and obligations
under this Section 6.1 shall commence at such time(s) as any requirements to implement the....
Muiti-Pathway Program become effective pursuant to the ROD or BSB is otherwise obligated to 
perform such requirements pursuant to Section 11.3 hereof. Ail actions required of BSB 
pursuant to this Section 6.1 shall be performed by BSB in accordance with the ROD and the
Muiti-Pathway Program Protocol and in accordance with schedules approved by EPA. In the ..-
event that the Multi-Pathway Program described in the ROD is not modified in a manner that is 
mutually agreeable to the Parties, which agreement shall not be unreasonably withheld, BSB 
shall have the right to terminate this Agreement. In the event BSB elects to terminate, Section 
20.13 (Return of Funds) shall then apply. In the event BSB does not exercise its right to 
terminate, a!! funds then remaining in the Multi-Pathway Program Trust Account, including ail 
accrued interest and income earned thereon, shall be returned to AR or, at the option of AR, be 
available solely to AR or its designee to perform Response Actions and/or Operation and 
Maintenance Activities within the BPSOU, at the option of AR, and BSB wili not be required to 
implement the Multi-Pathway Program pursuant to the ROD.
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Section 6.2. Conduct of Health Studies. Within one (1) year of the Effective Date of 
this Agreement and every five years thereafter over a period of thirty (30) years, BSB shall 
conduct a health study and prepare a report that is consistent with the Multi-Pathway Program 
Protocol. BSB shali provide a copy of each heatth study report and all related data to AR, EPA , 
and the State within thirty (30) days following the completion of each health study.

ARTICLE Vil.

MINE WASTE REPOSITORY .

Section 7.1. Reclamation of Mine Waste Repository. The Parties anticipate that the 
Consent Decree will require post-closure reclamation of the Mine Waste Repository. BSB shall 
perform all post-closure reclamation and other Response Actions which may be. required 
pursuant to the ROD for the Mine Waste Repository. All reclamation and other Response 
Actions required pursuant to this Section T.l shall be performed by BSB in accordance with the 
ROD and other Applicable Laws and in accordance with an appropriate schedule approved by 
EPA.

Section 7.2. Reclamation of Expanded Mine Waste Repository. In die event and to 
die extent that the Mine Waste Repository (as defined for this Agreement) is expanded beyond 
the approximately ten (10) acres depicted on Exhibit “3.1” hereto, the Parties shall meet and 
confer. During such meeting and conference, the Parties shall attempt to reach agreement with 
respect to an amount of additional funding to be provided by AR to the Superfund Programs 
Trust Account for BSB's performance of post-closure reclamation and Operation and 
Maintenance Activities of any expansion of the Mine Waste Repository beyond the boundaries 
depicted on Exhibit “3.1”. if the Parties reach agreement with respect to an amount of additional 
funding, BSB shalt also perform all post-closure reclamation and Operation and Maintenance 
Activities which may be required pursuant to the ROD for the expansions of the Mine Waste 
Repository. AH reclamation and Operation and Maintenance Activities required pursuant to this 
Section 7.2 shall be performed by BSB in accordance with the ROD and other Applicable Laws 
and in accordance with an appropriate schedule approved by EPA. If the Parties are unable to 
reach agreement with respect to an amount of additional funding, BSB shall not be required to 
perform any reclamation or Operation and Maintenance Activities with respect to any expansion 
of the Mine Waste Repository beyond the boundaries depicted on Exhibit “3.1". BSB shall not 
expand the boundaries of the Mine Waste Repository beyond the boundaries depicted on 
Exhibit "3.1" without the concurrence of AR, which concurrence shali not be unreasonably 
withheld.

Section 7.3. Operation and Maintenance Activities for Mine Waste Repository. 
The Parties anticipate that the Consent Decree will require the performance of pre- and post­
closure Operation and Maintenance Activities for the Mine Waste Repository. BSB shall 
perform all pre- and post- closure Operation and Maintenance Activities which may be required 
pursuant to the ROD for the Mine Waste Repository. All Operation and Maintenance Activities 
required pursuant to this Section 7.3 shaii be performed by BSB in accordance with the ROD 
and in accordance with schedules approved by EPA,

Section 7.4. Authorized Disposal of Mine Waste. Except as otherwise provided in 
Section 7.5 hereof. BSB shaii accept for disposal all Mine Waste from within the BPSOU or the 
WSSOU delivered to BSB by AR or its designee, EPA or the State at the Mine Waste
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Repository and BSB shall not charge AR or its designee, EPA or the State for any such 
deliveries. BSB's performance of its duties under this Article VII shall not impose on BSB any 
liability related to the WSSOU. '.

Section 7.5. Unauthorized Disposal of Mine Waste. BSB shall not accept any Mine 
Waste or other materials or debris for disposal at the Mine Waste Repository if the Mine Waste 
or other materials or debris was generated at locations outside the geographic boundaries of the 
Site or if the Mine Waste was generated after December 31,1983 within the Site by a Person or 
Governmental Entity engaged in the exploration for or mining of minerals or if the Mine Waste 
was generated from a research, demonstration, treatability or education program which is not 
approved by AR, EPA and the State. . .

ARTICLE VI It.

GfS

. Section 8.1. Operation and Maintenance of GIS. The Parties anticipate that the
Consent Decree will require institutional controls for property management within the BPSOU. 
The Parties agree that such requirements shall be implemented through BSB's operation and 
maintenance of the GiS with enhancements to also include all documents which are filed in 
BSB’s reai property records that reiate to the performance of Response Actions and Operation 
and Maintenance Activities within Butte-Stiver Bow County. BSB shall operate and maintain the 
GIS and shall regularly update the following data and information in the GIS:

1. All data and other information obtained in connection with Response Actions 
and/or Operation and Maintenance Activities performed within the Site by AR or BSB or any 
other Person or Governmental Entity;

2. All data and other information obtained in connection with the implementation of 
the Multi-Pathway Program by AR or BSB;

3. Ail data and information relating to applicable requirements under the Growth 
Policy and/or Zoning Ordinance;

4. Alt data and information relating to Controlled Groundwater Areas;

" ' 5.' " All data and information relating to' applicable real property 'use' restrictions,
covenants and obligations; and

6. All other data and information that BSB is required to maintain pursuant to the'
■ R0Dr:;~""'^ ..................................................... ................... “r—~:::::::

Section 8,2. Provision of GIS Services and Maps. BSB shall provide available GIS 
services and maps to AR, EPA, and the State and their employees, agents, representatives and 
contractors upon request at no additional charge or expense; provided however, BSB may 
charge for GIS services and maps requested for any litigation purpose by- any person or 
Governmental Entity that is not a Party, including their employees, attorneys, agents, 
representatives and contractors. BSB shall also provide readily available GiS information, 
including maps, to the City and County of Anaconda-Deer Lodge upon request at no additional 
charge or expense.
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Section,8.3. Reclamation Database and Data. BSB hereby acknowledges that AR 
provided BSB with an up-to-date and functioning reclamation database prior to the Effective 
Date. Following the Effective Date, on an annual basis, AR shali provide BSB with information 
obtained by AR in connection with AR's performance of Response Actions and Operation and 
Maintenance Activities pursuant to this Agreement and BSB shall update the database to 
include such information in addition to the updates described in Section 8.1 hereof.

ARTICLE IX.

i

■ 0

DEVELOPABLE AND DEDICATED USE PROPERTIES

Section 9,1. Conveyance and Use of Developable Properties. AR shali cause 
AERL to convey all of AERL’s rights, title and interest in and to the Deveiopable Properties to 
BSB in accordance with the following terms and conditions:

1 • General. Within sixty (60) days of the effective date of the Consent Decree, 
AR shali cause AERL to convey all of AERL's rights, title and interests in and to the 
Developable Properties described in Exhibit "5.1.1” through "5.1.6” hereto to BSB, in order to 
effectuate the conveyance contemplated pursuant to this Section 9.1.1, AERL and BSB shall 
each execute the Developable Properties Quitclaim Deeds attached as Exhibits "9.1.1" through 
“9.1.6" hereto and appropriate realty transfer certificates. BSB’s use and development of the 
Developable Properties conveyed by AERL to BSB pursuant to this Section 9.1.1 shall comply 
with the applicable Covenants and Obligations set forth and/or referenced in the Developable 
Properties Quitclaim Deeds attached as Exhibits “9.1.1" through “9.1.6“ hereto.

2. Gold Smith Dumps. Within sixty (60) days of the later of the date on which a 
construction completion reports is submitted to EPA pursuant to Sections 3.1 or 3.4 hereof or 
the effective date of the Consent Decree, AR shall cause AERL to convey ail of AERL’s rights, 
title and interests to BSB in and to the Developable Properties described in Exhibit “5.2.1” 
hereto to which the initial construction completion report relates. In order to effectuate the 
conveyance contemplated pursuant to this Section 9.1.2, AERL and BSB shall each execute the 
Developable Properties Quitclaim Deed attached as Exhibit “9.2.1" hereto and an appropriate 
realty transfer certificate. BSB’s use and development of the Developable Properties conveyed 
by AERL to BSB pursuant to this Section 9.1.2 shall comply with the applicable Covenants and 
Obligations set forth and/or referenced in the Developable Properties Quitclaim Deed attached 
as Exhibit “9.2.1" hereto.

3. LAQ. On or before the date* on which the duties and obligations to perform 
Operation and Maintenance Activities are transferred from AR to BSB pursuant to Sections' 4.2
and/or4:3 hereofrAR'shail cause AERL to convey all of AERL’s rightsrtitle and interests trrand..
to the Deveiopable Properties described in Exhibit "5.3.1" hereto to BSB. In order to effectuate 
the conveyance contemplated pursuant to this Section 9.1.3, AERL and BSB shall each execute 
the Developable Properties Quitclaim Deeds attached as Exhibit “9.3.1” hereto and appropriate 
realty transfer certificates. BSB’s use and development of the Developable Properties 
conveyed by AERL to BSB pursuant to this Section 9.1.3 shall comply with the applicable 
Covenants and Obligations set forth and/or referenced in the Developable Properties Quitclaim 
Deeds attached as Exhibit ”9.3.1 "hereto.

I
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Section 9.2, Conveyance and Use of Dedicated Use Properties. AR shall cause 
AERL to convey all of AERL’s rights, title and interest in and to the Dedicated Properties to BSB 
in accordance with the following terms and conditions: ■

1, General. Within sixty (60) days of the effective date of the Consent Decree,
AR shall cause AERL to convey all of AERL’s rights, title and interest's in and to the Dedicated 
Use Properties described in Exhibits "4.1.1" through "4.1,15" hereto to BSB. In order to 
effectuate the conveyance contemplated pursuant to this Section 9.2.1, AERL and BSB shall 
each execute the Dedicated Use Properties Quitclaim Deeds attached as Exhibits “8.1,1" 
through “8.1.15" hereto and appropriate realty transfer certificates. BSB’s use and development 
of the Dedicated Use Properties conveyed by AERL to BSB pursuant to this Section 9.2.1 shall 
comply with the applicable Covenants and Gbiigaiions set forth and/or referenced in the 
Dedicated Use Properties Quitclaim Deeds attached as Exhibits “8.1.1” through “8.1.15" hereto.

2. GMMIA. Within sixty (60) days of the later of the date on which a 
construction completion reports is submitted to ERA pursuant to Section 3.1 hereof or the 
effective date of the Consent Decree, AR shall cause AERL to convey ail of AERL’s rights, title 
and interests to BSB in and to the Dedicated Use Properties described in Exhibits “4.2.1" and 
“4.2.2" hereto to which the initial construction completion report relates. In order to effectuate 
the conveyance contemplated pursuant to this Section 9,2.2, AERL and BSB shall each execute 
the Dedicated Use Properties Quitclaim Deeds attached as Exhibits “8.2.1 * and “8.2.2” hereto 
and appropriate realty transfer certificates. BSB’s use and development of the Dedicated Use 
Properties conveyed by AERL to BSB pursuant to this Section 9.2.2 shall comply with the 
applicable Covenants and Obligations set forth and/or referenced in the Dedicated Use 
Properties Quitclaim Deeds attached as Exhibit “8.2.1" and “8.2.2" hereto.

........... 3,...... LAG. .Qn ,.or..before..the...date. on .which., the.duties ...and..obligations ..to’., perform.......
Operation and Maintenance Activities are transferred from AR to BSB pursuant to Sections 4.2' 
and/or 4.3 hereof, AR shall cause AERL to convey all of AERL’s rights, title and interests in and 
to the Dedicated Use Properties described in Exhibits "4.3.1" through “4.3.6” hereto to BSB. In 
order to effectuate the conveyance contemplated pursuant to this Section 9.2.3, AERL and BSB 
shall each execute the Dedicated Use Properties Quitclaim Deeds attached as Exhibits "8.3.1" 
through "8.3.6” hereto and appropriate realty transfer certificates, BSB’s use and development 
of the Dedicated Use Properties conveyed by AERL to BSB pursuant to this Section 9.2.3 shall 
comply with the applicable Covenants and Obligations set forth and/or referenced in the 
Dedicated Use Properties Quitclaim Deeds attached as Exhibits “8.3.1" through ''8.3.6" hereto.

4, Modification of Covenants. In the event BSB causes any survey to be prepared 
and recorded in the BSB real property records that serves to separate any of the portions of the 
parcels of the Dedicated Use Properties described in Exhibit "4.4.1” hereof from the remainder 
portion of any of those parcels of Dedicated Use Properties, AR and BSB shall execute and 
record in the BSB real property records an appropriate modification of covenants applicable to 
the portion of any parcel of the Dedicated Use Properties described in Exhibit "4,4.1" which is so 
surveyed and separated. The modification of covenants shall serve to substitute and replace 
the covenants applicable to properties characterized as Developable Properties pursuant to this 
Agreement for and in place of the covenants applicable to properties characterized as 
Dedicated Use Properties pursuant to this Agreement. '

Section 9.3. Survey and Conveyance of BSB Kelley Mine Yard Properties. Within 
one (1) year of the Effective Date, AR shall cause AERL to prepare and record in the BSB real 
property records a survey of the AR Kelley Mine Yard Properties. Within sixty (60) days of the
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later of the date on which such survey is recorded or the effective date of the Consent Decree, 
AR shall cause AERL to convey all of AERL’s rights, title and interests in and to the BSB Kelley 
Mine Yard Properties to 8SB. In order to effectuate the conveyance contemplated pursuant to 
this Section 9.3, AERL and BSB shall each execute the Dedicated Use Properties Quitclaim 
Deeds attached as Exhibits "8.4.1" and “8.4.2” hereto and the Developable Properties Quitclaim 
Deed attached as Exhibits “9.4.1" and “9.4.2" hereto and an appropriate realty transfer 
certificate. BBS's use and development of the BSB Kelley Mine- Yard Properties conveyed by 
AERL to BSB pursuant to this Section 9.3 shall comply with the applicable Covenants and 
Obiigations set forth and/or referenced in the Dedicated Use Properties Quitclaim Deeds 
attached as Exhibits "8.4,1" and "8.4.2" hereto and the Developable Properties Quitclaim Deed 
attached as Exhibit “9.4.r and “9.4.2" hereto.

Section 9.4. Conveyance of Superfund Storm Water Structures. Within sixty (60) 
days of the effective date of the Consent Decree, AR Shall convey all of AR's rights, title and 
interests, and shall cause AERL to convey all of AERL’s rights, title and interests, in and to the 
Superfund StormWater Structures to BSB. In order to effectuate the conveyance contemplated 
pursuant to this Section 9.4, AR, AERL and BSB shall each execute the Superfund Storm Water 
Structures Quitclaim Deed attached as Exhibit 10 hereto.

Section 9.5. Additional Conveyances of Developable and Dedicated Use 
Properties to BSB. The Parties hereby acknowledge that they have attempted to identity and 
characterize, as Developable Properties or Dedicated Use Properties, all parcels of real 
property within the BPSQU, other than the AR Kelley Mine Yard Properties, with respect to 
which AR and/or AERL possess any rights, title or interests as of the Effective Date. The 
Parties further acknowledge that there may be parcels of real property within the BPSQU that 
were not identified or so characterized with respect to which AR and/or AERL possess rights, 
title or interests as of the Effective Date. If any such parcel or real property is identified by either 
Party following the Effective Date, the Party will notify the other Party and, within thirty (30) days 
of such notice, representatives of the Parties shall meet and, in good faith, determine whether 
the parcel of real property should be properly characterized as a Developable Property or a 
Dedicated Use Property. If any parcels of real property are characterized as Developable 
Properties pursuant to this Section 9.5, AR shall promptly convey and/or cause AERL to 
promptly convey, as the case may be, all of their rights, title and interests in and to such parcels 
of real property to BSB. in order to effectuate any conveyance of any parcels of real property 
characterized as Developable Properties pursuant to this Section 9.5, AR and/or AERL, as the 
case may be, and BSB shall each execute an appropriate Developable Properties Quitclaim 
Deed and an appropriate realty transfer certificate. If any parcels of real property are 
characterized as Dedicated Use Properties pursuant to this Section 9.5, AR shail promptly 
convey and/or cause AERL to promptly convey, as the case may be, all of their rights, title and 
interests in and to such parcels of real properly to BSB. In order to effectuate any conveyance 
of any parcels of real property characterized as Dedicated Use Properties pursuant to this 
Section 9.5, AR and/or AERL, as the case may be, and BSB shall each execute an appropriate 
Dedicated Use Properties Quitclaim peed and an appropriate realty transfer certificate.

Section 9.6. Conveyances of After Acquired Properties to BSB. The Parties 
hereby acknowledge that AR or AERL may acquire rights, title and interests in and to the 
parcels of real property within the 8PSOU that are described In Exhibit "31” hereto following the 
Effective Date, if any such parcel or real property is acquired by.AR or AERL following the 
EfFedive Date and AR desires to transfer any such parcel to BSB, AR wiil notify BSB and, within 
thirty (30) days of such notice, representatives of the Parties shall meet and, in good faith, 
determine whether the parcel of real property should be properly characterized as a
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Developable Property or a Dedicated Use Property. If any parcels of real property are 
characterized as Developable Properties pursuant to this Section 9.6, AR shall promptly convey 
or cause AERL to promptly convey all rights, title and interests in and to such parcels of real 
property to BSB. in order to effectuate any conveyance of any parcels of real property 
characterized as Developable Properties pursuant to this Section 9.6, AR or AERL, as the case 
may be, and BSB shall each execute an appropriate Developable Properties Quitclaim Deed 
and an appropriate realty transfer certificate. If any parcels of real property are characterized as 
Dedicated Use Properties pursuant to this Section 9.6, AR shall promptly convey or cause 
AERL to promptly convey all rights, title and interests in and to such parcels Df real property to 
BSB. in order to effectuate any conveyance of any parcels of real property characterized as 
Dedicated Use Properties pursuant to this Section 9.6, AR or AERL, as the case may be, and 
BSB shall each execute an appropriate Dedicated Use Properties Quitclaim Deed and an 
appropriate realty transfer certificate. '

Section 9.7. Conveyance of Peveiopable and Dedicated Use Properties to Third 
Parties, in order to effectuate any conveyance or other disposition of any right, title or interest 
of BSB in and to any parcel or any portion of any parcel of the Developable Properties or the 
Dedicated Use Properties to any Person or Governmental Entity, BSB shall comply with the 
following terms and conditions;

1. In order to effectuate any conveyance or other disposition of any right, title or 
interest of BSB fn and to any parcel or any portion of any parcel of the Dedicated Use Properties 
described in Exhibits 4.1.1, 4.2.1, 4.3.1, or 4.5.1 hereto, BSB shall use the Third Party Quitclaim 
Deed attached as Exhibit 11.1 hereto.

2. In order to effectuate any conveyance or other disposition of any right, title or 
interest of BSB in and to any parcel or any portion of any parcel of the Dedicated Use Properties 
described in Exhibits 4.1.2 or 4.2.2 hereto or any parcel or any portion of any parcei of real 
property described in Exhibit 30 hereto which is characterized as a Dedicated Use Property 
pursuant to Section 9.6 hereto, BSB shall use the Third Party Quitclaim Deed attached as 
Exhibit 11.2 hereto.

3. in order to effectuate any conveyance or other disposition of any right, title or
interest of BSB in and to any parcel or any portion of any parcel of the Dedicated Use Properties 
described in Exhibits 4.1,3 or 4.5.2 hereto, BSB shall use the Third Party Quitclaim Deed 
attached as Exhibit 11.3 hereto. '

......4...... In order to effectuate, any conveyance or other disposition of any right, title or
interest of BSB in and to any parcel or any portion of any parcel of the Dedicated Use Properties 
described in Exhibits 4.1,4 or 4.3.2 hereto, BSB shall use the Third Party Quitclaim Deed 
attached as Exhibit 11,4 hereto.

5. . in order to effectuate any conveyance or other disposition of eny right, title or 
interest of BSB in and to any parcei or any portion of any parcel of the Dedicated Use Properties 
described in Exhibit 4.1.5 hereto, BSB shall use the Third Party Quitciaim Deed attached as 
Exhibit 11.5 hereto.

6. in order to effectuate any conveyance or other disposition of any right, title or 
interest of BSB in and to any parcei or anypoftion of any parcel of the Dedicated Use Properties 
described in Exhibit 4.1.6 hereto, BSB shall use the Third Party Quitciaim Deed attached as 
Exhibit 11.6 hereto.
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7. In order to effectuate any conveyance or other disposition of any right, title or
. interest of BSB in and to any parcel or any portion of any parcel of the Dedicated Use Properties 
described in Exhibit 4.1.7 hereto, BSB shall use the Third Party Quitclaim Deed attached as 
Exhibit 11.7 hereto. .

8. - In order to effectuate any conveyance or other disposition of any right, title or
interest of BSB in and to any parcel or any portion of any parcel of the Dedicated Use Properties 
described in Exhibit 4.18 hereto, BSB shall use the Third Party Quitclaim Deed attached as 
Exhibit 11.8 hereto. .

9. In order to effectuate any conveyance or other disposition of any right, titie or 
interest of BSB in and to any parcel or any portion of any parcel of the Dedicated Use Properties 
described in Exhibit 4.1.9 hereto, BSB shall use the Third Party Quitclaim Deed attached as 
Exhibit 11.9 hereto.

10. in order to effectuate any conveyance or other disposition of any right, title or 
interest of BSB in and to any parcel or any portion of any parcel of the Dedicated Use Properties 
described in Exhibit 4.1.10 hereto, BSB shall use the Third Party Quitclaim Deed attached as 
Exhibit 11.10 hereto.

11. In order to effectuate any conveyance or other disposition of any right, title or 
interest of BSB in and to any parcel or any portion of any parcel of the Dedicated Use Properties 
described in Exhibit 4.1.11 hereto, BSB shall use the Third Party Quitclaim Deed attached as 
Exhibit 11.11 hereto.

12. in order to effectuate any conveyance or other disposition of any right, titie or
interest of BSB in and to any parcel or any portion of any parcel of the Dedicated Use Properties 
described in Exhibit 4.1.12 hereto, BSB shall use the Third Party Quitclaim Deed attached as 
Exhibit 11.12 hereto. .

13. In order to effectuate any conveyance or other disposition of any right, title or
interest of BSB in and to any parcel or any portion of any parcel of toe Dedicated Use Properties 
described in Exhibit 4.1.13 hereto, BSB shall use the Third Party Quitclaim Deed attached as 
Exhibit 11.13 hereto. . '

14. in order to effectuate any conveyance or other disposition of any right, titie or
interest of BSB in and to any parcel or any portion of any parcel of the Dedicated Use Properties 
described in Exhibit 4.114 hereto, BSB shall use the Third Party Quitclaim Deed attached as 
Exhibit 11.14 hereto. '

.............15........In.order to.effectuate any.conveyance or other disposition of any right,.title.or..
interest of BSB in and to any parcel or any portion of any parcel of the Dedicated Use Properties 
described in Exhibit 4.1.15 hereto, BSB shall use the Third Party Quitclaim Deed attached as 
Exhibit 11.15 hereto. .

16. In order to effectuate any conveyance or other disposition of any right, titie-or 
interest of BSB Jn and to any parcel or any portion of any parcel of the Dedicated Use Properties 
described in Exhibit 4.3.3 hereto, BSB shall use the Third Party Quitclaim Deed attached as 
Exhibit 11.16 hereto. . . .
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17. In order to effectuate any conveyance or other disposition of any right, title or 
interest of BSB in and to any parcel or any portion of any parcel of the Dedicated Use Properties 
described in Exhibit 4.3.4 hereto, BSB shat! use the Third Party Quitclaim Deed attached as 
Exhibit 11.17 hereto.

18. In order to effectuate any conveyance or other disposition of any right, title or 
interest of BSB in and to any parcel or any portion of any parcel of the Dedicated Use Properties 
described in Exhibit 4.3.5 hereto, BSB shait use the Third Party Quitcfaim Deed attached as 
Exhibit 11.18 hereto.

IS. in order to effectuate any conveyance or other disposition of any right, title or 
interest of BSB in and to any parcel or any portion of any parcel or the dedicated Use Properties 
described in Exhibit 4.3.6 hereto, BSB shall use the Third Party Quitclaim Deed attached as 
Exhibit 11.19 hereto.

20. In order to effectuate any conveyance or other disposition of any right, title or
interest of BSB in and to any parcel or any portion of any parcel of the Developable Properties 
described in Exhibits 5.1.1 or 5.4.1 hereto, BSB shall use the Third Party Quitclaim Deed 
attached as Exhibit 11.20 hereto. ■

21. in order to effectuate any conveyance or other disposition of any right, title or 
interest of BSB in and to any parcel or any portion of any parcel of the Developable Properties 
described in Exhibits 5.1.2 or 5.2.1 hereto or any parcel or any portion of any parcel of real 
property described In Exhibit 30 hereto which is characterized as a Developable Property 
pursuant to Section 9.6 hereto, BSB shall use the Third Party Quitclaim Deed attached as 
Exhibit 11.21 hereto.

22. In order to effectuate any conveyance or other disposition of any right, title or 
interest of BSB in and to any parcel or any portion of any parcel of the Developable Properties 
described in Exhibits 5.1.3 or 5.4.2 hereto, BSB shall use the Third Party Quitclaim Deed 
attached as Exhibit 11.22 hereto.

23. in order to effectuate any conveyance or other disposition of any right, title or 
interest of BSB in and to any parcel or any portion of any parcel of the Developable Properties 
described in Exhibits 5.1.4 or 5.3.1 hereto, BSB shall use the Third Party Quitclaim Deed 
attached as Exhibit 11.23 hereto.

24. in order to effectuate any conveyance or other disposition of any right, title or 
interest of BSB in and to any parcel or any portion of any parcel of the Developable Properties 
described in Exhibit 5.1.5 hereto, BSB shall use the Third Party Quitclaim Deed attached as 
Exhibit 11.24 hereto.

' 25. In order to effectuate any conveyance or other disposition of any right, title or 
interest of BSB in and to any parcel or any portion of any parcel of the Developable Properties 
described in Exhibit 5.1.6 hereto, BSB shall use the Third Party Quitclaim Deed attached as 
Exhibit 11.25 hereto,

BSB shall perform any duties under the ROD or any EPA decision document for the Site 
pertaining to compliance with and enforcement of the Covenants and Obligations referenced in 
the Third Party Quitclaim Deeds. BSB shall provide written notice to AR, EPA and the State 
within thirty (30) days following the execution of any Third Party Quitclaim Deed. The written
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notice to AR, EPA and the State shall include the name and address of each grantee and the 
precise legal description of the real property or interest in real property being granted, sold, 
transferred, conveyed, exchanged or disposed of. BSB shall promptly record ail Third Party 
Quitclaim Deeds in BSB's real property records and shall promptly provide AR, EPA and the 
State with a copy of the recorded Third Party Quitclaim Deed.

Section 9.8. Restrictions in Easements. Leases, Licenses and Other Agreements 
Relating to Subject Properties. BSB shall include all of the applicable Covenants and 
Obligations and the indemnity and release and covenant not to sue provisions set forth in the 
applicable Dedicated Use Properties Quitclaim Deed or Developable Properties Quitclaim Deed 
in any .easement, lease or license of or any other agreement, instrument or document relating to 
any interest in any parcel of the Developable Properties and Dedicated Use Properties. BSB 
shall perform any duties under the ROD or any EPA decision document for the Site pertaining to 
compliance with and enforcement of the Covenants and Obligations with respect to the 
Developable Properties and Dedicated Use Properties. .

Section 9.9. Effect of Conveyance or Lease of Developable or Dedicated Use 
Properties. As between the Parties, BSB’s grant, sale, transfer, conveyance, exchange, lease 
or other disposition of any rights, title or interest in any parcel or any portion of any parcel of the 
Developable Properties or the Dedicated Use Properties by deed, lease, easement, license or 
any other agreement, instrument or document shall not in any way alter or diminish BSB’s 
duties and obligations under this Agreement with respect to any such parcel or portion of any 
parcel of the Developable Properties or the Dedicated Use Properties.

Section 9.10. Access to Developable. Dedicated Use and Other Properties. BSB 
shall provide AR, EPA and their respective agents, employees, representatives and contractors, 
at no additional charge or expense, access at all reasonable times to the Developable 
Properties, the Dedicated Use Properties and any other property of any kind or nature which is 
owned or controlled by BSB for the purposes of conducting any activity related directly or 
indirectly to this Agreement including, without limitation, the following: .

1. ■ Conducting investigations relating to Environmental Conditions;

2. Assessing the need for, planning, implementing, performing or monitoring any 
Response Actions or Operation and Maintenance Activities;

3. Verifying any data or information submitted to AR and/or EPA;

4. Obtaining samples;

5. Verifying any access or institutional control requirements pursuant to the ROD;

6. Verifying BSB’s compliance with the terms and conditions of this Agreement;

7. Remedying any default by BSB pursuant to Section 20.7 hereof; and .

8. , Performing any Emergency Response Action pursuant to Section 20.8 hereof..

In exercising its rights under this Section 9.10, AR shall provide BSB and the occupant of the 
property with reasonable prior notice of its intent to access the property and AR shall make 
reasonable efforts to minimize any inconvenience to BSB and the occupant of the property while
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conducting any such activity. AR shall promptly provide BSB with copies of any sampling 
results or other physical investigations on properties accessed pursuant to this Section 9.10.

Section 9.11. Re-conveyance of Developable and Dedicated Use Properties. 
Except as otherwise provided in this Section 9.11 with respect to Dedicated Use Properties or 
Developable Properties which are physically improved by BSB, in the event this Agreement is 
terminated pursuant to Sections 20.11 or 20.12 hereof, BSB shall convey to AR or its designee 
and AR or its designee shall accept, by appropriate'quitclaim deed, ail of the Dedicated Use 
Properties or Developable Properties which are then owned by BSB within sixty (60) days of the 
termination of this Agreement pursuant to Sections 20.11 or 20.12. In the event BSB has 
physically improved any of the Dedicated Use Properties or Developable Properties that BSB is 
otherwise required to convey to AR pursuant to this Section 9.11, BSB may retain such 
Dedicated Use Properties or Developable Properties, or BSB may convey such dedicated Use 
Properties or Deveiopabie Properties to AR or its designee and AR or its designee shall accept, 
by appropriate quitclaim deed, such Dedicated Use Properties or Developable Properties. BSB 
shall continue to perform any Response Actions or other Obligations that BSB was obligated to 
perform under this Agreement with respect to any Dedicated Use Properties or Developable 
Properties BSB retains under this Section 9.11. . '

Section 9.12. Enforcement of Reclaimed Areas Guidebook Ordinance. The Parties 
anticipate that the Reclaimed Areas Guidebook Ordinance shall, be part of an institutional 
control plan prepared pursuant to of the ROD. Within sixty (60) days of the effective date of the 
Consent Decree, BSB shall propose and support the adoption of the Reclaimed Areas 
Guidebook Ordinance, BSB shall perform any duties under the ROD or any ERA decision 
document for the Site pertaining to compliance with and enforcement of the provisions of the 
Reclaimed Areas Guidebook Ordinance. BSB may propose amendments, as may be
necessary,, from time, to ...time, ...to the Reclaimed Areas. Guidebook. .Ordinance, .which, are.......
consistent with this Agreement and the ROD. BSB shall promptly provide AR, EPA and the 
State with a copy of all proposed amendments to the Reclaimed Areas Guidebook Ordinance 
and shall provide AR, EPA and the State with an opportunity to review and comment on all 
proposed amendments to the Reclaimed Areas Guidebook Ordinance. BSB shall also promptly 
provide AR, EPA and the State with a copy of ail adopted amendments to the Reclaimed Areas 
Guidebook Ordinance,

Section 9.13. Enforcement of Zoning Ordinance and Compliance with Growth
Policy. The Parties anticipate that portions of the Growth Policy and Zoning Ordinance related 
to development associated with Mine Waste in the BPSOU and matters addressed by this 
Agreement shall be part of an institutional control plan prepared pursuant to of the ROD. 8S8 
shall perform any duties under the ROD or any EPA decision document for the Site pertaining to 
compliance with compliance with the provisions of the Growth Policy and compliance with and 
enforcement of the provisions of the Zoning Ordinance related to development associated with 
Mine Waste in the BPSOU and matters addressed by this Agreement. 3SB may propose 
modifications to the Growth Policy and amendments to the Zoning Ordinance, as may be 
necessary from time to time, which are consistent with this Agreement and the ROD. BSB shall 
promptly provide AR, EPA and the State with a copy of all proposed modifications to the 
provisions of the Growth Policy and all proposed amendments to the' Zoning Ordinance 
associated with Mine Waste in the BPSOU and matters addressed by this Agreement and shall 
provide AR, EPA and the State with an opportunity to review and comment on all such proposed 
modifications to the Growth Policy and amendments to the Zoning Ordinance. BSB shall also 
promptly provide AR, EPA and the State with a copy of all adopted modifications to the Growth 
Policy and amendments to the Zoning Ordinance.
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Tj SUPERFUND PROGRAMS TRUST ACCOUNT

Section 10.1. Establishment of Superfund Programs Trust Account and Execution 
of Superfund Programs Trust Agreement. Within thirty {30} days of the Effective Date, AR 

|i and BSB shall establish the Superfund Programs Trust Account with the Trustee and shall
execute the Superfund Programs Trust Agreement.

;d Section 10.2. Funding of Superfund Programs Trust Accounts. Subject io the terms
ii? and conditions of this Section 10.2, as described in the Funding Spreadsheet, AR shall provide

funding to the Superfund Programs Trust Account in the total principal amount of Ten Million 
H] Eight Hundred Ninety Thousand Three Hundred Seventy Three and No/IOOths Dollars
§ ($10,890,373.00), as follows: ■ .

pj 1, AR shalt provide initial funding to the Superfund Programs Trust Account by
depositing the amount of One Hundred Twenty Five Thousand and No/IOOths Dollars 

l'"'> ($125,000.00) into the Superfund Programs Trust Account within sixty (60) days of the Effective
_ Date.

I

2. AR shall provide additional minimum funding to the Superfund Programs Trust 
Account as follows: .

(a) AR shall deposit the amount of Two Hundred Fifty Thousand and 
No/IOOths Dollars ($250,000.00) into the Superfund Programs Trust Account on or before July 
1,2007;

(b) AR shall deposit the amount of Four Hundred Fifty Thousand and 
No/IOOths Dollars ($450,000.00) into the Superfund Programs Trust Account on or before July 
1,2008; and

(c) AR shall deposit the amount of Six Hundred Fifty Thousand and 
No/IOOths Dollars ($650,000.00) into the Superfund Programs Trust Account on or before July 
1,2009. '

The remaining principal balance of the funds consisting of Nine Million Four Hundred Fifteen 
Thousand Three Hundred Seventy Three and No/IOOths Dollars ($9,415,373.00), together with 
accrued interest Ihereon, shall be deposited by AR into the Superfund Programs Trust Account 
between the Effective Date and July 1, 2010. The funds to be deposited into the Superfund

................... Programs-Trust-Aesount pursuant to this.Section.10.2.2 shall accrue interest at the rate of 7%
per annum from the Effective Date until paid. All interest under this Section 10.2.2 shall be 
calculated on the basis of a year of 365 days. Notwithstanding any other term or condition of 
this Section 10.2, the funds to be deposited into the Superfund Programs Trust Account 
pursuant to this Section 10.2.2 may at any time be prepaid by AR at AR’s election by deposit to 
said account, either in whole or in part, without premium or penalty, at any time prior to July 1, 
2010 on the condition that. AR shaii pay all accrued interest calculated from the date of the last 
deposit to the Superfund Programs Trust Account through and including the date of any 
prepayment on the amount of the remaining principal balance of the funds outstanding at the
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time of each prepayment. AR’s payment of interest so calculated shall be in addition to any 
prepayment of principal made byAR.

3. BSB's failure to perform any of BSB's duties or obligations because of AR's 
failure to deposit funds as required by this Section 10,2, or because the Superfund Programs

■ Trust Account has not yel been fully funded pursuant to Section 10.2 and the amount then on 
deposit does not provide sufficient funds, shall not be a default by BSB under this Agreement.

4. Within seven (7) days of any deposit of funds into the Superfund programs Trust 
Account pursuant to this Section 10.2, AR shall notify BSB of the date and the amount of the 
deposit.

5. The total principal amount of the funding to be provided to the Superfund 
Programs Trust Account pursuant this Section 10.2, the amounts of the additional minimum, 
funding required under Sections 10.2.2(b) and 10.2.2(c) and the amount of the remaining 
principal balance were aii calculated using the assumptions reflected in the Funding 
Spreadsheet which included the assumption that BSB would assume the duties and obligations 
to perform Operation and Maintenance Activities pursuant to Sections 4.2 and/or 4.3 hereof on 
July 1, 2008. In the event that BSB does not assume the duties and obligations to perform 
Operation and Maintenance Activities pursuant to Sections 4.2 and/or 4.3 hereof until after July 
1,2008 for any reason, the total principal amount of the funding to be provided to the Superfund 
Programs Trust Account pursuant to this Section 10.2, the amounts’of the additional minimum 
funding required under Sections 10.2.2(b) and 10.2.2(c) and the amount of the remaining 
principal balance shall be recalculated using the actual date that BSB will assume such duties 
and obiigations and all other assumptions reflected in the Funding Spreadsheet remaining the 
same. Following such recalculation, the total principal amount of the funding to be provided to 
the-Superfund Programs . Trust Account pursuant to this Section 10,2, .the .amounts of . the 
additional minimum funding required under Sections 10.2.2(b) and 10.2.2(c) and the amount of 
the remaining principal balance shall be deemed reduced to the recalculated amounts. In the 
event BSB’s assumption of its duties and obligations occurs at any time between July 1, 2008 
and June 30, 2009, the amount of the minimum funding to be provided to BSB for the 
groundwater treatment Task Account that Fiscal year shall be prorated to the date on which 
BSB assumes its duties and obiigations and said amount shaii be deposited into the Superfund 
Programs Trust Account by AR within sixty (60) days of BSB's assumption of its duties and 
obligations. In the event BSB’s assumption of its duties and obligations occurs at any time 
between July 1,2009 and June 30, 2010, the amount of the minimum funding to be provided to 
BSB for the groundwater treatment Task Account that Fiscal year shall be prorated to the date 
on which BSB assumes its duties and obligations and said amount shall be deposited into the 
Superfund Programs Trust Account by AR within sixty (60) days of BSB’s assumption of its 
duties and obiigations. Nothing contained in this Section 10.2.5 shall cause the amount of the 
initial funding required under Section 10.2.1 or the amount of the additional, minimal funding 

.required under Section 10.2.2(a) to be reduced...................................................................

Section 10.3. Coordination with MOU 119. BSB has performed certain duties and 
obligations under MOU 119 from July 1, 2006 through the Effective Date. Foilowing the 
Effective Date, BSB shall continue to perform each of its duties and obligations under MOU 119 
until such time as such duties and obiigations are superseded by the requirements of the ROD. 
In order to secure funding for the performance of BSB’s duties and obligations under MOU 119 
from and after July 1, 2006, BSB may, as appropriate, draw upon funds deposited in the 
Superfund Programs Trust Account in accordance with the terms and conditions of this 
Agreement and the Superfund Programs Trust Agreement. BSB may, as appropriate, also draw
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upon funds deposited in the Superfund Management Trust Account in accordance with the 
terms and conditions of this Agreement and the Superfund Management Trust Agreement and 
in the Capital Purchase, Repair and Replacement Trust Account in accordance with the terms 
and conditions of this Agreement and the Capital Purchase, Repair and Replacement Trust 
Agreement. Section 21.14 hereof sets forth the terms of this Agreement that shall apply . 
retroactively to ait work that BSB performs under MOU 119 pursuant to this Section 10.3, and to 
any payment for that work out of the Superfund Programs Trust Account, Superfund 
Management Trust Account and/or the Capital Purchase Repair and Replacement Trust 
Account. If and to the extent that any terms and conditions of MOU 119 conflict with the 
provisions of this Agreement, the provisions of this Agreement shall control.

Section 10.4. Authorised Uses of Superfund Programs Trust Funds bv AR. The 
funding provided by AR to the Superfund Programs Trust Account pursuant to Section 1Q.2 
hereof, plus all accrued interest and income earned thereon, may be drawn upon by AR in 
accordance with Sections 20.7 and 20.8 of this Agreement and the Superfund Programs Trust 
Agreement

Section 10.5. Authorized Uses of Superfund Programs Trust Funds by BSB. 
The funding provided by AR to the Superfund Programs Trust Account pursuant to Section 10.2 
hereof, plus all accrued interest and income earned thereon, may be drawn upon by BSB in 
accordance with this Agreement and the Superfund Programs Trust Agreement to pay 
Superfund Programs Costs and BSB’s costs for Emergency Response Actions. .

Section 10.6. Books and Accounts: Financial Statements; inspection and Audit. 
The Parties will each keep, or cause to be kept, proper books of record and accounts separate 
from all other records and accounts, in which complete and correct entries shall be made of 
their respective transactions relating to the Superfund Programs Trust Account. Such books of 
record and accounts shall be at all times during business hours subject to the inspection and 
audit, at the expense of the Party seeking the inspection or audit.

Section 10.7. Superfund Programs Budgets. On or before May 1 of each Fiscal Year 
for so long as this Agreement is in effect, BSB shall prepare and provide a Superfund Programs 
Budget to AR. Each Superfund Programs Budget shall specify the dollar amount for each 
quarterly distribution to be made by the Trustee to BSB during that Fiscal Year. The initial 
Superfund Programs Budget, including all Task Accounts and the approved budget amount for 
each Task Account, is hereby concurred in by BSB and AR. In order to account'for inflation, 
BSB may increase the approved annual budget amount set forth in the Initial Superfund' 
Programs Budget for each Task Account by 2% or less annually without the concurrence of AR, 
as Illustrated in the Initial Superfund Programs Budget All other proposed increases to the 
Initial Superfund Programs Budget shall be concurred in by AR, which concurrence shall not be 
unreasonably withheld, and shall be accompanied by a narrative explanation of the reasons for
each- such.proposed.increase....Except for costs.incurred for Emergency Response.Acti ons,....
BSB shall not incur any charges, expenses, fees or other costs during a Fiscal Year in excess of 
or in addition to the total budget amount for a Task Account set forth in the Superfund Programs 
Budget then in effect without the concurrence of AR, which concurrence shall not be 
unreasonably withheld. '

Section 10,8. Superfund Programs Accounting Reports. Within forty five (45) days 
of the end of each quarter of each year for so tong as this Agreement is in effect, BSB shall 
prepare and provide a Superfund Programs Accounting Report to AR. All funds received by 
BSB during a Fiscal Year from the Superfund Programs Trust Account which are not expended
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by BSB during that Fiscal Year for the payment of Superfund Programs Costs shall be carried 
over and expended by BSB to pay Superfund Programs Costs during such next Fiscal Year in 
accordance with the terms and conditions of this Agreement and the Superfund Programs Trust 
Agreement.

Section 10,9. Financial Assurances. It is understood that the funds in the 
Superfund Programs Trust Account, plus all accrued interest and income earned thereon, may 
be pledged to satisfy financial assurance requirements pursuant to the Consent Decree or any 
administrative order issued by EPA for the BPSOU. AR shall provide BSB with advance notice 
of meetings with ERA and copies of draft documents for submittal to EPA that are related to 
pledging the funds in the Superfund Programs Trust Account pursuant to the Consent Decree. 
BSB shaii have the right to have its personnel attend such meetings.

ARTICLE XI.

MULTI-PATHWAY PROGRAM TRUST ACCOUNT

Section 11,1, Establishment of Multi-Pathway Program Trust Account and 
Execution of Multi-Pathway Program Trust Agreement. Within thirty (30) days of the 
Effective Date, AR and BSB shall establish the Multi-Pathway Program Trust Account with the 
Trustee and shall execute the Multi-Pathway Program Trust Agreement.

Section 11.2. Funding of Multi-Pathwav Program Trust Accounts. Subject to the 
terms and conditions of Sections 6.1 and this Section 11.2, as described in the Funding 
Spreadsheet, AR shall provide funding to the Multi-Pathway Program Trust Account in the total 
principal amount of Six Million Eight-Hundred Eighty Thousand Five Hundred Two and 
No/1 GOths Dollars ($6,880,502.00), as follows:

1. AR shall provide initial funding to the Multi-Pathway Program Trust Account by 
depositing the amount of Two Hundred Twenty Thousand and No/IOOths Dollars ($220,000.00) 
into the Multi-Pathway Program Trust Account within sixty (60) days of the Effective Date.

2. AR shall provide additional minimum funding to the Multi-Pathway Program Trust 
Account as follows:

(a) AR shall deposit the amount of Four Hundred Fifty One Thousand and 
No/IOOths Dollars ($451,000.00) into the Multi-Pathway Program Trust Account oh or before 
July 1.2007;

(b) AR shall deposit the amount of Five Hundred Five Thousand and
-.No/100ths Dollars ($505,000.00/ into the Multi-Pathway Pfogram Thjst" Account on or before

July 1,2008; and

(c) AR shall deposit the . amount of Five Hundred Fifteen Thousand and
No/IOOths Dollars ($515,000.00) into the Multi-Pathway Program Trust Account on or before 
July 1,2009. ■ . ■

The remaining principal balance of the funds consisting of Five Million One Hundred Eighty Nine 
Thousand Five Hundred Two and No/IOOths Dollars ($5,189,502.00), together with accrued 
interest thereon, shall be deposited by AR into the Multi-Pathway Program Trust Account



between the Effective Date and July 1, 2010. The funds to be deposited into the Multi-Pathway 
Program Trust Account pursuant to this Section 11.2.2 shall accrue interest at the rate of 7% 
per annum from the Effective Date until paid. All interest under this Section 11.2.2 shall be 
calculated on the basis of a year of 365 days. Notwithstanding any other term or condition of 
this Section 11.2, the funds to be deposited into the Multi-Pathway Program Trust Account 
pursuantto this Section 11.2.2 may at any time be prepaid by AR at AR’s election by deposit to 
said account, either in whole or in part, without premium or penalty, at any time prior to July 1, 
2010 on the condition that AR shall pay all accrued interest calculated from the date of the last 
deposit to the Multi-Pathway Program Trust Account through and including the date of any 
prepayment on the amount of the remaining principal balance of the funds outstanding at the 
time of each prepayment. AR’s payment of interest so calculated shail be in addition to any 
prepayment of principal made by AR. .

3. BSB's failure to perform any of BSB’s duties or obligations because of AR’s 
failure to deposit funds as required by this Section 11.2, or because the Multi-Pathway Program 
Trust Account has not yet been fully funded pursuant to Section 11.2 and the amount then on 
deposit does not provide sufficient funds, shall not be a default by BSB under this Agreement.

4. Within seven (7} days of any deposit of funds into the Multi-Pathway Program 
Trust Account pursuant to this Section 11.2, AR shall notify BSB of the date and the amount of 
the deposit

Section 11.3. Coordination with MOU 135. BSB has performed certain duties and 
obligations under MOU 135 from July 1, 2006 through the Effective Date. Following the 
Effective Date, BSB shall continue to perform each of its duties and obligations under MOU'135 
until such time as such duties and obligations are superseded by the requirements of the ROD. 
In order to secure funding for the performance of BSB’s duties and obligations under MOU 135 
from and after July 1, 2006, BSB may, as appropriate, draw upon funds deposited in the Multi­
Pathway Program Trust Account in accordance with the terms and conditions of this Agreement 
and the Multi-Pathway Program Trust Agreement. BSB may, as appropriate, also draw upon 
funds deposited in the Capital Purchase, Repair and Replacement Trust Account in accordance 
with the terms and conditions of this Agreement and the Capital Purchase, Repair and 
Replacement Trust Agreement. Section 21.14 hereof sets forth the terms of this Agreement 
that shatl apply retroactively to all work that BSB performs under MOU 135 pursuant to this 
Section 11.3, and to any payment for that work out of the Multi-Pathway Program Trust Account 
and/or the Capital Purchase Repair and Replacement Trust Account. If and to the extent that 
any terms and conditions of MOU 135 conflict with the provisions of this Agreement, the 
provisions of this Agreement shall control.

Section 11.4. Authorized Uses of Multi-Pathway Program Trust Funds by AR. The 
funding provided by AR to the Multi-Pathway Program Trust Account pursuant to Section 11.2
hereof;.plus.all.accrued.interest and income.earned thereon,.may.be drawn upon.by.AR in
accordance with Sections 20.7 and 20.8 of this Agreement and the Multi-Pathway Program 
Trust Agreement ' • 1

Section 11.5. Authorized Uses of Multi-Pathway Program Trust Funds by BSB. 
The funding provided by AR to the Multi-Pathway Program Trust Account pursuant to Section 
11.2 hereof, plus ail accrued interest and income earned thereon, may be drawn upon by BSB 
in accordance with this Agreement and the Multi-Pathway Program Trust Agreement to pay 

• Multi-Pathway Program Costs and BSB’s costs for Emergency Response Actions.
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Section 11.6. Books and Accounts: Financiai Statements: inspection and Audit. 
The Parties will each keep, or cause to be kept, proper books of record and accounts separate 
from all other records and accounts, in which complete and correct entries shall be made of 
their respective transactions relating to the Multi-Pathway Program Trust Account. Such books 
of record and accounts shall be at all times during business hours subject to the inspection and 
audit, at the expense of the Party seeking the inspection or audit

Section 11.7. Multi-Pathway Program Budgets. On or before May 1 of each Fiscal 
Year for so long as this Agreement is in effect, BSB shall prepare and provide a Multi-Pathway 
Program Budget to AR. Each Multi-Pathway Program Budget shall specify the dollar amount for 
each quarterly distribution to be made by the Trustee to BSB during that Fiscal Year. The Initial 
Multi-Pathway Program Budget is hereby concurred In by BSB and AR. In order to account for 
inflation, BSB may increase the approved annual budget amount set forth in the Initial Multi­
Pathway Program Budget for each Task Account by 2% or less annually without the 
concurrence of AR, as illustrated in the Initial Multi-Pathway Program Budget Ail. other 
proposed increases to the Initial Multi-Pathway Program Budget shall be concurred in by AR, 
which concurrence shall not be unreasonably withheld, and shall be accompanied by a narrative 
explanation of the reasons for each such proposed increase. Except for costs incurred for 
Emergency Response Actions, BSB shall not incur any charges, expenses, fees or other costs 
during a Fiscal Year in excess of or in addition to the total budget amount set forth in the Multi­
Pathway Program Budget then in effect without the concurrence of AR, which concurrence shall 
not be unreasonably withheld.

Section 11.8. Multi Pathway Program Accounting Reports. Within forty five (45) 
days of the end of each quarter of each year for so long as this Agreement is in effect, BSB 
shall prepare and provide a Multi-Pathway Program Accounting Report to AR. All funds 
received..by BSB during a Fiscal Year from the . Multi-Pathway .Program Trust Account which are 
not expended by BSB during that Fiscal Year for the payment of Multi-Pathway Program Costs 
shall be carried over and expended by BSB to pay Multi-Pathway Program Costs during such 
next Fiscal Year in accordance with the terms and conditions of this Agreement and the Multi­
Pathway Program Trust Agreement.

Section 11.9. Financial Assurances, it is understood that the funds in the Multi­
Pathway Program Trust Account, plus all accrued interest and income earned thereon, may be 
pledged to satisfy financial assurance requirements pursuant to the Consent Decree or any 
administrative order issued by EPA for the BPSOU. AR shall provide BSB with advance notice 
of meetings with EPA and copies of draft documents for submittai to EPA that are related to 
pledging the funds in the Multi-Pathway Program Trust Account pursuant to the Consent 
Decree. BSB shall have the right to have its personnel attend such meetings.

......... ;..ARTiCUEXUv.................................................... ..: .... t

SUPERFUND MANAGEMENT TRUST ACCOUNT

Section 12.1. Establishment of Suoerfund Management Trust Account and 
Execution of Superfund Management Trust Agreement. Within thirty (30) days of the 
Effective Date, AR and BSB shall establish with Trustee the Superfund Management Trust 
Account and shall execute the Superfund Management Trust Agreement.
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Section 12.2, Funding of Superfund Management Trust Account. Subject to the 
terms and conditions of this Section 12,2, as described in the Funding Spreadsheet, AR shall 
provide funding to the Superfund Management Trust Account in the total principal amount of 
Three Million Four Hundred Ninety Four Thousand Seven Hundred Seven and No/IOOths 
Dollars ($3,494,707,00), as follows:

1. AR shall provide initial funding to the Superfund Management Trust Account by 
depositing the amount of One Hundred Forty Seven Thousand Five Hundred and No/lDOths 
Dollars ($147,500,00) into the Superfund Management Trust Account within sixty (60) days of 
the Effective Date.

2, AR shall provide additional minimum funding to the Superfund Management 
Trust Account as follows:

(a) AR shall deposit the amount of One Hundred Seventy Five Thousand 
and No/IOOths Dollars ($175,000.00) into the Superfund Management Trust Account on or 
before July 1, 2007;

(b) AR shall deposit the amount of One Hundred Eighty Thousand and 
No/IOOths Dollars ($180,000.00) into the Superfund Management Trust Account on or before 
Julyl, 2008; and

(c) AR shall deposit the amount of One Hundred Eighty Five Thousand and 
No/IOOths Dollars ($185,000.00) into the Superfund Management Trust Account on or before 
July 1,2009..

The remaining principal balance of the funds consisting of Two Million Eight Hundred Seven 
Thousand Two Hundred Seven and No/IOOths Dollars ($2,807,207.00), together with accrued- 
interest thereon, shall be deposited by AR into the Superfund Management Trust Account 
between the Effective Date and July 1, 2010.' The funds to be deposited into the Superfund 
Management Trust Account pursuant to this Section 12.2.2 shall accrue interest at the rate of 
7% per annum from the Effective Date until paid. All interest under this Section 12.2.2 shat! be 
calculated on the basis of a year of 365 days. Notwithstanding any other term or condition of 
this Section 12.2, the funds to be deposited into the Superfund Management Trust Account 
pursuant to this Section 12.2.2 may at any time be prepaid by AR at AR's election by deposit to 
said account, either in whole or in part, without premium or penalty, at any time prior to July 1, 
2010 on the condition that AR shall pay all accrued interest calculated from the date of the last 
deposit to the Superfund Management Trust Account through and including the date of any 
prepayment on the amount of the remaining principal balance of the funds outstanding at the 
time of each prepayment. AR's payment of interest so calculated shall be in addition to any 
prepayment of principal made by AR.

3. BSB’s failure to perform any of BSB’s duties or obligations because of AR’s 
failure to deposit funds as required by this Section 12.2, or because tile Superfund Management 
Trust Account has not yet been fully funded pursuant to Section 12,2 and the amount then on 
deposit does not provide sufficient funds, shall not be a default by BSB under this Agreement

4. Within seven (7) days of any deposit of funds into the Superfund Management 
Trust Account pursuant to this Section 12.2, AR shall notify BSB of the date and the amount of 
the deposit.
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Section 12.3. Authorized Uses of Superfund Management Trust Funds. The 
funding provided by AR to the Superfund Management Trust Account pursuant to Section 12,2 
hereof, plus all accrued interest and income earned thereon, may be drawn upon by BSB in 
accordance with this Agreement and the Superfund Management Trust Agreement to pay 
Superfund Management Costs.

Section 12.4, Books and Accounts; Financial Statements: inspection and Audit. 
BSB will keep, or cause to be kept, proper books of record and accounts separate from all other 
records and accounts of BSB, in which complete and correct entries shall be made of all of 
BSB’s transactions relating to the Superfund Management Trust Account. Such books of record 
and accounts shall be at all times during business hours subject to the inspection and audit of 
AR, at its expense.

Section 12.5, Superfund Management Budgets. On or before May 1 of each Fiscat 
Year for so long as this Agreement is in effect, BSB shali prepare and provide a Superfund 
Management Budget to AR. Each Superfund Management Budget shall specify the dollar 
amount for each quarterly distribution to be made by the Trustee to BSB during that Fiscal Year. 
The Initial Superfund Management Budget, including all Task Accounts and the approved 
budget amount for each Task Account, is hereby concurred in by AR. In order to account for 
inflation, BSB may increase the approved budget amount set forth in the Initial Superfund 
Management Budget for each Task Account by 2% or less annually without the concurrence of 
AR, as illustrated in the Initial Superfund Management Budget All other proposed increases to 
the Initial Superfund Management Budget shall be concurred in by AR, which concurrence shall 
not be unreasonably withheld, and shali be accompanied by a narrative explanation of the 
reasons for each proposed increase. BSB shall not incur any charges, expenses, fees or other 
costs during a Fiscal Year in excess of or in addition to the total budget amount for a Task 
Account set forth in the Superfund Management'Budget then in effect without the concurrence 
of AR, which concurrence shall not be unreasonably withheld.

Section 12.6. Superfund Management Accounting Reports. Within forty five (45) 
days of the end of each quarter of each year for so long as this Agreement is in affect, BSB 
shall prepare and provide a Superfund Management Accounting Report to AR. All funds 
received by BSB during a Fiscal Year from the Superfund Management Trust Account which are 
not expended by BSB during that Fiscal Year for the payment of Superfund Management Costs 
shall be carried over and expended by BSB to pay Superfund Management Costs during such 
next Fiscal Year in accordance with the terms and conditions of this Agreement and the 
Superfund Management Trust Agreement.,

Section 12.7. Financial Assurances. It is understood that the funds in the 
Superfund Management Trust Account pursuant to Section 12.2 hereof, plus all accrued interest 
and income earned thereon, may be pledged to satisfy financial assurance requirements 
pursuant to the Consent Decree or any administrative order issued by 1PA for the BPSOU. AR 
shall provide BSB with advance notice of meetings with EPA and copies of draft documents for 
submittal to EPA that are related to pledging the funds in the Superfund Management Trust 
Account pursuant to the Consent Decree. BSB shall have the right to have its personnel attend 
such meetings.



ARTICLE XIII.

r

CAPITAL PURCHASE, REPAIR AND REPLACEMENT TRUST ACCOUNT AND 
CAPITAL IMPROVEMENTS TRUST ACCOUNT

Section 13.1. Establishment of Capital Purchase. Repair and Replacement Trust 
Account and Execution of Capital Purchase. Repair and Replacement Trust Agreement. 
Within thirty (30) days of the Effective Date, AR and BSB shall establish with Trustee the Capital 
Purchase, Repair and Replacement Trust Account and shall execute the Capital Purchase, 
Repair and Replacement Trust Agreement.

Section 13.2, Funding of Capital Purchase. Repair and Replacement Trust 
Account. Subject to the terms and conditions of this Section 13.2, as described in the Funding 
Spreadsheet, AR shall provide funding to the Capital Purchase, Repair and Replacement Trust 
Account in the total principal amount of Ten Million Five Hundred Fifty Eight Thousand Three 
Hundred Ninety Four and No/IOOths Dollars ($10,558,394.00), as follows:

1. AR shall provide initial funding to the Capital Purchase, Repair and Replacement 
Trust Account by depositing the amount of Five Hundred Twenty Thousand and No/IOOths 
Dollars ($520,000.00) into the Capita! Purchase, Repair and Replacement Trust Account within 
sixty (60) days of the Effective Date.

2. AR shall provide additional minimum funding to the Capital Purchase, Repair and 
Replacement Trust Account as follows:

(a) AR shall deposit the amount of One Hundred Fifty Four Thousand Five 
Hundred Twenty Two and No/IOOths Doiiars ($154,522.00) into the Capital Purchase, Repair 
and Replacement Trust Account on or before July 1, 2007;

(b) AR shall deposit the amount of Eight Hundred Ten Thousand and
No/IOOths Doiiars ($810,000.00) into the Capita! Purchase, Repair and Replacement Trust 
Account on or before July 1,2008; and ,

(c) AR shall deposit the amount of Eight Hundred Twenty Thousand Four 
Hundred Seventy Five and No/IOOths Doiiars ($820,475.00) into the Capital Purchase, Repair 
and Replacement Trust Account on or before July 1,2009.

n
k.

I

]

The remaining principal balance of the funds consisting of Eight Million Two Hundred Fifty Three 
Thousand Three Hundred Ninety Seven Dollars ($8,253,397.00), together with accrued interest 
thereon, shall be deposited by AR Into the Capital Purchase, Repair and Replacement Trust 
Account between the Effective Date and July 1, 2010. The funds to be deposited into the 
Capital Purchase, Repair and Replacement Trust Account pursuant to this Section 13.2.2 shall 
accrue interest at.the rate of 7% per annum from the Effective Date until paid. Ail interest under 
this Section 13.2;2 shall be calculated on the basis of a year of 365 days. Notwithstanding any 
other term or condition of this Section 13.2, the funds to be deposited into the Capital Purchase, 
Repair and Replacement Trust Account pursuant to this Section 13.2.2 may at any time be 
prepaid by AR at AR's election by deposit to said account, either in whole or in part, without 
premium or penalty, at any time prior to July 1, 2010 on the condition that AR shall pay all 
accrued interest calculated from the date of the last deposit to the' Capita! Purchase Repair and 
Replacement Trust Account through and including the date of any prepayment on the amount of 
the remaining principal balance of the funds outstanding at the time of each prepayment. AR’s
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payment of. interest so calculated shall be in addition to any prepayment of principal made by 
AR.

■ 3. BSB’s failure to perform any of BSB's duties or obligations because of AR’s
failure to deposit funds as required by this Section 13.2, or because the Capital Purchase, 
Repair and Replacement Trust Account has not yet been fully funded pursuant to Section 13.2 
and the amount then on deposit does not provide sufficient funds, shall not be a default by BSB 
under this Agreement.

4. Within seven (7) days of any deposit of funds into the Capital Purchase, Repair 
and Replacement Trust Account pursuant to this Section 13.2, AR shall notify BSB of the date 
and the amourit of the deposit.

Section 13.3. Authorized Uses of Capital Purchase. Repair and Replacement 
Trust Funds. The funding provided by AR to ttie Capital Purchase, Repair and Replacement 
Trust Account pursuant to Section 13.2 hereof, pius all accrued interest and income earned 
thereon, may be drawn upon by BSB in accordance with this Agreement and the Capital 
Purchase, Repair and Replacement Trust Agreement to pay Capital Purchase, Repair and 
Replacement Costs.

Section 13.4. Books and Accounts: Financial Statements: inspection and Audit. 
BSB will keep, or cause to be kept, proper books of record and accounts separate from all other 
records and accounts of BSB, in which complete and correct entries shall be made of all of 
BSB's transactions relating to the Capital Purchase, Repair and Replacement Trust Account. 
Such books of record and accounts shall be at all times during business hours subject to the 
inspection and audit of AR, at its expense.

Section 13.S. Capital Purchase. Repair and Replacement. Budgets. On or before 
May 1 of each Fiscal Year for so long as this Agreement is in effect and there are funds 
remaining in the Capital Purchase, Repair and Replace Trust Account, BSB shall prepare and 
provide a Capital Purchase, Repair and Replacement Budget to AR for AR’s concurrence, 
which concurrence shall not be unreasonably withheld. All Capital Purchase, Repair and 
Replacement Budgets submitted to AR by BSB pursuant to this Section 13.5 shall be consistent 
with the terms and conditions of the Storm Water System improvement Plan and this 
Agreement. Each Capital Purchase, Repair and Replacement Budget shall specify the dollar 
amount for each quarterly distribution to be made by the Trustee to BSB during that Fiscal Year. 
The initial Capital Purchase, Repair and Replacement Budget, including all Task Accounts and 
the approved budget amount for each Task Account, is hereby concurred in by AR. BSB shall 
not incur any charges, expenses, fees or other costs during a Fiscal Year in excess of or in 
addition to the total budget amount for a Task Account set forth in the Capital Purchase, Repair 
and Replacement Budget then in effect without the concurrence of AR, which concurrence shall 
not- be-unreasonably-withheld.-  ...... ......................——  ::  -~rr~

Section 13.6. Capital Purchase. Repair and Replacement Accounting Reports. On 
or before September 1 of each year for so long as this Agreement is in effect, BSB shall prepare 
and provide a Capital Purchase, Repair and Replacement Accounting Report to AR. All funds 
received by BSB during a Fiscal Year from the Capital Purchase, Repair and Replacement 
Trust Account which are not expended by BSB during that Fiscal Year for the payment of 
Capital Purchase, Repair and Replacement Costs shall be carried over and expended by BSB 
to pay Capital Purchase, Repair and Replacement Costs during such next Fiscal' Year In
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accordance with the terms and conditions of this Agreement and the Capita! Purchase, Repair 
and Replacement Trust Agreement, .

Section 13.7 Establishment of Capital Improvements Trust Account. Upon 
completion of the Priority Projects identified by the Parties pursuant to the Prioritization Criteria 
identified in the Storm Water System Improvement Pian, the funds then remaining in the Capital 
Purchase, Repair and Replacement Trust Account shall, upon the written direction of the Parties 
to Trustee, be transferred to the Capital Improvements Trust Account established by BSB, as 
provided in the Capital Purchase, Repair and Replacement Trust Agreement.

Section 13.8. Authorized Uses of Capital Improvements Trust Funds. Ail funds 
deposited to the Capita! Improvements Trust Account pursuant to Section 13.7 hereof, together 
with accrued interest and earnings thereon, shall be held in trust by BSB and may be drawn 
upon by BSB (without any requirement thereafter to provide budgets to or obtain pre-approval 
from AR pursuant to Section 13.5 hereof) for payment of Capital Purchase, Repair and 
Replacement Costs.

Section 13.9. Capitai improvements Accounting Reports. BSB’s obligation to 
provide annual accounting reports to AR pursuant to Section 13.6 hereof shall survive the 
transfer of funds to the Capital improvements Trust Account pursuant to Section 13.7. On or 
before September 1 of each year following the transfer of funds to the Capita! Improvements 
Trust Account pursuant to Section 13.7, BSB shall prepare and provide a Capital Improvements 
Accounting Report to AR. .

ARTICLE XIV.

GROUNDWATER TREATMENT SYSTEM CAPITAL 
REPAIR AND REPLACEMENT TRUST ACCOUNT

Section 14.1. Establishment of Groundwater Treatment System Capital Repair and 
Replacement Trust Account and Execution of Groundwater Treatment System Capital 
Repair and Replacement Trust Agreement. Within thirty (30) days of the Effective Date, AR 
and BSB shall establish with Trustee the Groundwater Treatment System Capital Repair and 
Replacement Trust Account and shall execute the Groundwater Treatment System Capital 
Repair and Replacement Trust Agreement. ■

Section 14.2. Funding of Groundwater Treatment System Capital Repair and 
Replacement Trust Account. As described in the Funding Spreadsheet, AR shall provide 
funding to the Groundwater Treatment System Capital Repair and Replacement Trust Account 
in the total principal amount of One Million Three Hundred Eighty Three Thousand Four
Hundred Forty Nine and.No/IOOths Dollars ($1,383,449.00) by depositing.said amount into the..
Groundwater Treatment System Capital Repair and Replacement Trust Account within sixty 
(60) days of the Effective Date.

Section 14.3. Authorized Uses of Groundwater Treatment System Capital 
Repair and Replacement Trust Funds. The funding provided by AR to the Groundwater 
Treatment System Capital Repair and Replacement Trust Account pursuant to Section 14.2 
hereof, plus all accrued interest and income earned thereon, may be drawn upon by BSB in 
accordance with this Agreement and the Groundwater Treatment System Capital Repair and
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Replacement Trust'Agreement to pay Groundwater Treatment System Capital Repair and 
Replacement Costs.

Section 14.4. Books and Accounts: Financial Statements: Inspection and Audit. 
BSB will keep, or cause to be kept, proper books of record and .accounts separate from all other 
records and accounts of BSB, In which complete and correct entries shall be made of all of 
BSB's transactions relating to the Groundwater Treatment System Capital Repair and 
Replacement Trust Account. Such books of record and accounts shall be at all times during 
business hours subjec! to the inspection and audit of AR, at its expense.

Section 14.5. Groundwater Treatment System Caoitai Repair and Replacement 
Budgets, in the event BSB determines that any Groundwater Treatment System Capital Repair 
and Replacement are necessary, BSB shall prepare and provide a Groundwater Treatment 
System Capital Repair and Replacement Budget to AR for AR’s concurrence, which 
concurrence shall not be unreasonably withheld. AH Groundwater Treatment System Capital 
Repair and Replacement Budgets submitted to AR by BSB pursuant to this Section 14.5 shall 
be consistent with the terms and conditions of this Agreement Each Groundwater Treatment 
System Capita! Repair and Replacement Budget shall specify the dollar amount for each 
quarterly distribution to be made by the Trustee to BSB during that Fiscal Year. BSB shall not 
Incur any charges, expenses, fees or other costs in excess of or in addition to the total budget 
amount for any Groundwater Treatment System Capital Repair and Replacement set forth in an 
approved Groundwater Treatment System Capital Repair and Replacement Budget without the 
concurrence of AR, which concurrence shall not be unreasonably withheld.

Section 14.6. Groundwater Treatment System Capita! Repair and Replacement 
Accounting Reports. On or before September 1 of each year following any Fiscal Year in 
which BSB. draws upon , funds in the Groundwater Treatment System Capital Repair and 
Replacement Trust Account, BSB shall prepare and provide an Groundwater Treatment System 
Capital Repair and Replacement Accounting Report to AR. Ail funds received by BSB from the 
Groundwater Treatment System Capital Repair and Replacement Trust Account which are not 
expended by BSB to make necessary Groundwater Treatment System Capital Repair and 
Replacement shall be promptly re-deposited into the Groundwater Treatment System Capital 
Repair and Replacement Trust Account by BSB. '

Section 14.7. Financial Assurances. It is understood that the funds in the 
Groundwater Treatment 5ystem_Capital Repair and Replacement Trust Account pursuant to 
Section 14.2 hereof, plus all accrued interest and income earned thereon, may be pledged to 
satisfy financial assurance requirements pursuant to the Consent Decree or any administrative 
order issued by EPA for the BPSOU. AR shall provide BSB with advance notice of meetings 
with EPA and copies of draft documents for submittal to EPA that are related to pledging the 
funds in the Groundwater Treatment System_Capitai Repair and Replacement Trust Account to 
the Consent Decree. BSBshall have the right to have its personnel attend such meetings.

ARTICLE XV.

REDEVELOPMENT TRUST ACCOUNT

Section 15.1. Establishment of Redevelopment Trust Account. Within thirty (30) 
days of the Effective Date, BSBshall establish toe Redevelopment Trust Account.



Section 15.2. Funding of Redevelopment Trust Accounts. Subject to the terms and 
conditions of this Section 15.2, as described in the Funding Spreadsheet, AR shall provide 
funding to BSB for deposit to the Redevelopment Trust Account in the total principal amount of 
Fifteen Million and No/IOOths Dollars ($15,000,000.00). The total principal amount shall be 
provided as follows: . .

1. AR shall provide initial funding to BSB for deposit into the Redevelopment Trust 
Account in the amount of Two Million Five’ Hundred Thousand and No/IOOths Dollars 
($2,500,000.00) within sixty (60)‘days of the Effective Date.

2. AR shajf provide additional funding to BSB for deposit into the Redevelopment
Trust Account in the amount of Two Million Five Hundred Thousand and No/IOOths Dollars 
($2,500,000.00) within sixty (50) days following issuance of the ROD or within sixty (60) days of 
the Effective Date, whichever occurs later. ' '

3. The remaining principal balance of the funds consisting of Ten Million and 
No/IOOths Dollars ($10,000,000,00), together with accrued interest thereon, shall be deposited 
by AR into the Redevelopment Trust Account on July 1, 2010 or within sixty (80) days following 
the date on which the Consent Decree is effective as a final court order, whichever occurs later. 
The funds to be deposited into the Redevelopment Trust Account pursuant to this Section 
15.2.3 shall accrue interest at the rate of 7% per annum from the Effective Date until paid! All 
interest under this Section 15.2.3 shali be calculated on the basis of a year of 365 days. 
Notwithstanding any other term or condition of this Section 15.2, in the event the Consent 
Decree is effective as a final court order prior to July 1,2010, the funds to be deposited into the 
Redevelopment Trust Account pursuant to this Section 15.2,3 may, at any time prior to July 1, 
2010, be prepaid by AR at AR’s election by deposit to said account, either in whole or in part, 
without premium or penalty, on the condition that AR shall pay all accrued interest calculated 
from the date of the last deposit to the Redevelopment Trust Account through and including the 
date of any prepayment bn the amount of the remaining principal balance of the funds 
outstanding at the time of each prepayment AR's payment of interest so calculated shall be in 
addition to any prepayment of principal made by AR.

4. BSB's failure to perform any of BSB’s duties or obligations because of AR’s
failure to deposit funds as required by this Section 15.2 shall not be a default by BSB under this 
Agreement ■

5. Within forty eight (48) hours of any deposit of funds into the Redevelopment 
Trust Account pursuant to this Section 15.2, AR shall notify BSB'of the date and the amount of 
the deposit.

Section 15.3. Authorized Uses of Redevelopment Trust Funds. Subject to the terms
.and conditions..of.Section..17.6..hereof,..all funds deposited..into.the.Redevelopment.Trust..

Account, together with accrued Interest and income earned thereon, shall be held in trust by 
BSB and may be drawn upon by BSB (without any requirement to obtain pre-approval from AR) 
only for the following purposes:

1. The funding of improvements associated with the Regional Historic Preservation 
Plan, including, without limitation, the restoration of buildings end other historic structures in the 
Butte Hill area and recreational and historical interpretive features at LAO and the GMMIA.
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2. The funding of economic development within the BPSOU including, without
limitation, the provision of financial assistance to support development of any Mine Waste 
Source Areas. - _

3. The establishment and funding of a "governing authority” to administer and
oversee BSB's performance of this Agreement and to guide the planning and use of the funds in 
the Redevelopment Trust Account, consistent with the purposes of this Agreement and as 
described in Section Ili.B of the BSB Position Paper. .

4. The payment of any applicable SiR and/or Co-Pay Percentage for the Cost Cap 
Coverage under the Insurance Policy or any renewal of the insurance Policy purchased 
pursuant io Section 17.6 hereof.

Subject to the mediation and arbitration provisions of Sections 20.9 and 20.10 hereof, in the 
event of BSB’s default upon its obligations, AR shall have the right to draw upon any funds in 
the Redevelopment Trust Account to pay for any SiR and/or Co-Pay Percentage for the Cost 
Cap Coverage under the Insurance Policy. .

Section 15.4. Books and Accounts: Financial Statements: Inspection and Audit. 
BSB shall keep, or cause to be kept, proper books of record and accounts separate from all 
other records and accounts of BSB, In which complete and correct entries shall be made of all 
transactions relating to the Redevelopment Trust Account Such books of record and accounts 
shall be at all times during business hours subject to the inspection and audit of AR, at its 
expense. '

Section 15,5, Accounting Reports. On or before September 1 of each year for so 
long as this Agreement is in effect, BSB shall prepare and provide a Redevelopment Accounting 
Report to AR.

ARTICLE XVI.

OVERSIGHT COSTS

Section 16.1. Responsibility for Oversight Costs. Subject to the reservation of rights 
set forth in Section 16.2 hereof, as between the Parties, AR shall be responsible for and shall 
■ indemnify, defend and hold BSB harmless from and against any and all claims or demands by 
EPA or the State for the payment of Oversight Costs. ■ . '

Section 16.2. AR’s Reservation of Rights for Oversight Costs. Notwithstanding any 
other term or condition of this Agreement, AR hereby reserves the right to dispute and contest 

.-any: andrali Oversight CostsmlaimeddDyTiPAmtflhe-S^

ARTICLE XVII.

INSURANCE

Section 17.1. insurance Policy and Remediation Plan Endorsement. Prior to the 
Effective Date, AR purchased the Insurance Policy which provides insurance coverage related 
to performance of certain work tasks to be performed by AR and BSB under this Agreement,
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The Remedial Plan Endorsement to the Insurance Policy identifies the following tasks, hereafter 
referred to as "Tasks”: ■ '

1. Multi-Pathway Sampling and Yard Abatement Program.

2. Multi-Pathway Sampling and Attic Dust Abatement Program.

3. Storm Water Operation and Maintenance / Best Management Practices.

4. Reclaimed Source Area Operation and Maintenance.

5. Alluvia! Groundwater Collection and Treatment

6. Other items of Work required by USEPA within the "Covered Location"; provided 
said items become part of the "Remediation Plan”

Section 17.2. Duties of BSB as Named Insured under Insurance Policy. As set 
forth in the Insurance Policy, BSB is a Named Insured beginning on the Effective Date of this. 
Agreement for all coverage(s) provided under Sections f. A through F of the Insurance Policy. 
Except as otherwise provided in Sections 17.3 arid 17.4 hereof, BSB is a Named Insured and 
an “Approved Contractor” for Tasks 1 - 5 of the Remedial Plan Endorsement for the Cost Cap 
Coverage beginning on the Effective Date of this Agreement. As a Named insured, BSB shall 
have all the rights, benefits and responsibilities of a Named Insured for all coverage(s) under 
Sections LA through F of the Insurance Policy, and subject to the other provisions of this Article 
XVII, ail of the rights, benefits and responsibilities of a Named Insured for Tasks 1 - 5 for the 
Cost Cap Coverage. Said responsibilities include, without limitation, all reporting and 
cooperation obligations under Section Vi and the Remediation Project Updates Endorsement of 
the insurance Policy, and the payment of any SIR and/or Co-Pay Percentage for the Superfund 
Program Obligations.

Section 17.3. Cost Cap Insurance Coverage for Alluvial Groundwater Collection 
and Treatment. At such time as BSB becomes obligated to perform the Operation and 
Maintenance Activities for the Groundwater Treatment System pursuant to Sections 4.2 and/or 
4.3 hereof, BSB shall assume the rights, benefits and responsibilities of a “Named Insured" 
under the Cost Cap Coverage of the Insurance Policy for Task 5 of the Remedial Plan 
Endorsement including, without limitation, ail reporting and cooperation - obligations under 
Section VI and the Remediation Project Updates Endorsement of the insurance. Policy, and, 
subject to Section 17.9 hereof, the payment of any SIR and/or Co-Pay Percentage applicable to 
Task 5. ■

Section 17.4. Cost Cap Insurance Coverage for Multi-Pathway Program. In the
..event that the Multi-Pathway Program described in the ROD is not modified in a manner that is..

mutually agreeable to the Parties and BSB does not exercise its right to terminate this 
Agreement pursuant to Section 6.1 hereof, AR shall thereafter have the rights, benefits and 
responsibilities of a "Named Insured” under the Cost Cap Coverage of the Insurance Policy for 
Tasks 1 and 2 of the Remedial Plan Endorsement.

Section 17.5. Limitation on Cost Cap Coverage. It is the intent of the Parties that at 
least Five. Million and No/1 DOths Dollars ($5,000,000.00) of the Policy Limits under the Cost Cap 
Coverage of the insurance Policy be available to BSB for those obligations BSB is required to 
perform under this Agreement for which Cost Cap Coverage may exist under the Insurance
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Policy. Notwithstanding any term or provision of the insurance Policy to the contrary, in order to 
achieve such intent, AR hereby agrees that AR shall not attempt to recover and shall not be 
entitled to receive more than Ten Million and No/lOQths Dollars ($10,000,000) from the Policy 
Limits set forth in item 5.c.(1) of the Declarations to the insurance Policy for claims arising from 
obligations AR is required to perform under the this Agreement for which Cost Cap Coverage 
may exist.

Section 17.6, Renewal of insurance Policy. BSB shall be obligated to use up to Three 
Million One Hundred Thousand and No/IGOths Dollars ($3,100,000:00) of the funds in the 
Redevelopment Trust Account as a premium payment to secure a ten (10) year renewal of the 
Insurance Policy if such renewal Is then available to BSB on commercially reasonable terms. 
BSB and AR shall both be a Named insured for all coverage(s) under any renewal policy. BSB 
shall provide copies of alt drafts of any renewal policies to AR for review and comment. BSB 
shall also confer with AR with regard to the commercial reasonableness of the terms of the 
renewal policy, if such a renewal is available for a premium greater than the amount which BSB 
is obligated to use from the Redevelopment Trust Account, the Parties shall meet and confer.

Section 17.7, Other Insurance. Commencing on the effective date of the Consent 
Decree and continuing for so tong as this Agreement is in effect, BSB shall provide and 
continuously maintain in effect the types and amounts of insurance set forth in the BSB 
Memorandum of Coverage. The amounts of insurance required under this Section 17.7 shall be 
increased, as appropriate, in the event and to the extent that the limitations cn BSB’s liability for 
damages'in tort, as currently set forth in Mont, Code Ann. § 2-9-108, are increased. Updated 
certificates of such insurance shall be provided by BSB to AR for so long as this Agreement is in 
effect to evidence continued coverage by BSB as required hereunder. Each certificate shall 
provide that a minimum of thirty (30) days prior written notice shall be given to AR in the event 
of cancellation or material change in the policies. AR shall not be responsible for payment of 
BSB's insurance premiums. Upon request, AR may examine true copies of the policies. Any 
coverage provided by BSB’s insurance under this Section 17.7 is primary insurance and shall 
not be considered lo be contributory insurance with any coverage provided by the Insurance 
Policy or any other any insurance policies of AR. Any deductibles in BSB's insurance shall be 
assumed by Butte-Silver Bow.

Section 17.8. Communications Regarding Insurance. AR and BSB agree to 
communicate and cooperate with each other to the fullest extent reasonably necessary with 
respect to issues related to the insurance Policy or the renewal thereof. This cooperation and 
communication shall include, without limitation;

1. The Parties shall provide each other with thirty (30) days prior written notice of 
any claim under Ihe insurance Policy. The Parties shall discuss the scope, content and purpose 
of the claim and shall negotiate in good faith to resolve any dispute between the Parties 
regarding the claim; provided, however, neither of the Party may assert that the filing of a claim 
by the other Party for coverage under the insurance Policy is a “default" or "event of default" for 
purposes of this Agreement and the remedies available under Article XX.

2, The Parties shall provide each other with prior notice of and an opportunity to 
comment on any written communication to be submitted by the other Party to the Insurance 
Company. The Parties, individually and with the cooperation of the other, shall timely comply 
with all obligations of a Named Insured under the Insurance Policy, including without limitation, 
the submittal of all budget reports, Remediation Project Updates and other information required 
by Section VI (Reporting and Cooperation) of the insurance Policy.
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3. The Parties shall each have the right to attend and participate in any meetings or 
communication with the Insurance Company with respect to any ciaim.

4. The Parties shall cooperate to provide any relevant information requested by the - 
other Party in order to prepare or support a claim and to provide any relevant information . 
requested by the insurance Company during its evaluation of a claim.

5. The Parties shall each comply with and perform their respective obligations 
under the Insurance Policy and shall not take any actions or omit to take any actions that will 
result in the cancellation, invalidation, suspension, or impairment of coverage or the barring of a 
claim under the Insurance Policy, including, without limitation, instituting litigation against third 
parties which litigation couid result in triggering further claims under the insurance Policy, 
except for cross claims, counterclaims, and third party claims in response to litigation initiated by 
a third party. Except as permitted under the Insurance Policy, neither Party shall cause any 
modification or change to be made in the Insurance Policy without the written consent of the 
other. Neither Party shall cancel the Insurance Policy without the written consent of the other 
Party.

Section 17.9. Payment of SIR or Co-Pay Percentage. To the extent funds are 
available in the Superfund Programs Account to pay for the SIR or Co-Pay Percentage for the 
Superfund Programs Obligations, BSB shall pay those amounts from the Superfund Programs 
Account To the extent such funds are not available, then either AR shall pay the additional 
amounts for the SIR and Co-Pay Percentage necessary to ensure that insurance proceeds are 
made available, or the limitation on obligations set forth in Section 1B.1 shall be triggered 
without the requirements of first paying the applicable SIR and Co-Pay Percentage or spending 
funds made available through fie insurance Policy.

ARTICLE XVHI.

LIMITATION ON OBLIGATIONS

Section 1B.1. Limitation on Superfund Programs Obligations. If the combined 
amount of the funds deposited into the Superfund Programs Trust Account pursuant to Section 
10,2 hereof, plus all accrued interest and income earned thereon, plus any additional funds 
made available to BSB through the insurance Policy after payment of any applicable SIR or Co­
Pay Percentage pursuant to Section 17.9 hereof, are not sufficient to pay Superfund Programs 
Costs, then BSB's responsibility for performance of Superfund Programs Obligations under this 
Agreement shall cease provided that BSB performed the obligation or obligations which lead to 
the depletion of the- finds with due care and in accordance with the materia! terms and 
conditions of this Agreement If BSB fails to exercise due care or fails to comply With the
material terms of this Agreement in the performance.of any Superfund Programs Obligations
and such failure results in increased costs for the performance of any such obligation, BSB shall 
expend for any such obligation, from sources separate and independent of funds provided by 
AR to BSB pursuant this Agreement, an amount equal to the increased costs associated with 
any such failure, and BSB’s responsibility for. performs nee of Superfund Programs Obligations 
under this Agreement would thereafter cease. BSB’s satisfaction of BSB’s financial obligation to 
pay such increased costs shall not limit any remedy that is otherwise available to AR pursuant 
to Article XX hereof.
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Section 18,2. Limitation on Multi-Pathway Programs Obligations, if the amount of 
the funds deposited into the Mufti-Pathway Program Trust Account, plus ail accrued interest and 
income earned thereon, are not sufficient to pay Multi Pathway Program Costs, then BSB's 
responsibility for performance of Multi-Pathway Program Obligations under this Agreement shall 
cease provided that BSB performed the obligation or obligations which lead to the depletion of 
the funds with due care and in accordance with the material terms and conditions of this 
Agreement, If BSB fails to exercise due care or fails to comply with the material terms of this 
Agreement in the performance of any Multi-Pathway Obligations and such failure results In 
increased costs for the performance of any such obligation, BSB shall expend for any such 
obligation, from sources separate and independent of funds provided by AR to BSB pursuant 
this Agreement, an amount equal to the increased costs associated with any such failure, and 
BSB's responsibility for performance of Muiti-Pathway Obligations under this Agreement wouid 
thereafter cease, BSB’s satisfaction of BSB’s financial obligation to pay such increased costs 
shall not limit any remedy that is otherwise available to AR pursuant to Article XX hereof.

Section 18.3. Limitation on Superfund Management Obligations, if the live 
percent (5%) net discount rate used to calculate the total principal amount of the funds to be 
deposited into the Superfund Management Trust Account, as described in Section 18.4 hereof, 
proves to be inaccurate due to (i) the failure of the funds to accrue interest at the average rate of 
seven percent (7%) per annum over a period of 100 years, and/or (ii) an inflation rate that 
exceeds an average rate of two percent (2%) per annum over'a period of 100 years, and, as a 
result, the amount of the funds deposited into the Superfund Management Account pursuant to 
Section 12.2 hereof, plus all accrued interest and income earned thereon, is not sufficient to pay 
Superfund Management Costs, then BSB’s responsibility for performance of Superfund 
Management Obligations under this Agreement shall cease provided that BSB performed the 
obligation or obligations which lead to the depletion of the funds with due care and in 
accordance with the material terms and conditions of this Agreement, if BSB fails to exercise 
due care or fails to comply with the material terms of this Agreement in the performance of any 
Superfund Management Obligations and' such failure results -in increased costs for the 
performance of any such obligation, BSB shall expend for any such obligation, from sources 
separate and independent of funds provided by AR to BSB pursuant this Agreement, an amount 
equal to the increased costs associated with any such failure, and BSB’s responsibility for 
performance of Superfund Management Obligations under this Agreement would thereafter 
cease. BSB's satisfaction of BSB’s financial obligation to pay such increased costs shall not 
limit any remedy that is otherwise available to AR pursuant to Article XX hereof.

Section 18.4. Exercise of Due Care. The total principal amounts of the funds to be 
deposited into'the Superfund Programs Trust Account, the Multi-Pathway Program Account and 
Superfund Management Account were calculated using a net discount rate of five percent (5%) 
per annum. The net discount rate of five percent (5%) was based on the following assumptions: 
(i) such funds wiil earn interest at the average rate of seven percent (7%) per annum over a
period of 100 years, and (li) such funds will be subject to inflation at the average rate of two.
percent (2%) per annum over a period of 100 years. Neither (i) the failure of the funds to accrue 
interest at the average rate of seven percent (7%) per annum over a period of 100 years, or {ii) 
an inflation rate that exceeds an average rate of two percent (2%) per annum over a period'of 
100 years shall constitute a failure by BSB to exercise due care or failure to comply with the 
materia! terms of this Agreement pursuant to Sections 18.1,18.2 or 18.3 hereof.

Section 18.5. Failure to Exercise Due Care, tn the event that AR asserts a claim that 
BSB has failed to exercise due care in performing any of Hs obligations or to comply with the 
material terms of this Agreement pursuant to Sections 18.1,18.2 or 18.3 hereof, BSB shall have
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the right to invoke mediation and if necessary, arbitration pursuant to Sections 20.9 and 20.10 
hereof.

Section 18.6. Limitation of Assertion of Failure to Exercise Due Care. AR shall not 
assert any claim that BSB failed to exercise due care in performing its obligations or to comply 
with the material terms of this Agreement pursuant to Sections 18.1, 18.2 or 18.3 hereof more 
than two {2) years following AR's discovery of the event giving rise to the alleged failure to 
exercise due care. For purposes of this Section 18.6, the term "discovery" shali mean the date 
on which AR knew or through the exercise of reasonable diligence should have known of the 
event. . .

Section 18.7. Coordination of Obligations, in the event the Parties determine that. 
BSB may be released from the Superfund Programs Obligations pursuant to Section 18.1 
hereof, the Parties shall promptly meet and confer to determine if AR will provide additional 
funds to the Superfund Programs Trust Account, if AR elects not to provide additional funds to 
the Superfund Programs Trust Account, the Parties shall establish schedules for the transition 
of the Superfund Programs Obligations from BSB to AR and shall confer with respect to all such 
other matters and issues which may be appropriate under the circumstance. If AR elects not to 
provide additional funds to the Superfund Programs Trust Account, all funds remaining in the 
Superfund Programs Trust Account and in the Groundwater Treatment System Capital Repair 
and Replacement Account, including all accrued interest and income earned thereon, following 
the transition of the Superfund Programs Obligations from BSB to AR shall be returned io AR 
or, at the option of AR, be available solely to AR or its designee to perform Response Actions’ 
and/or Operation and Maintenance Activities within the BPSOU, at the option of AR. In the 
event the Parties determine that BSB may be released from the Multi-Pathway Program 
Obligations pursuant to Section 18.2 hereof, the Parties shall promptly meet and confer to 
determine if AR will provide additional funds to the Multi-Pathway Program Trust Account. If AR 
elects not to provide additional funds to the Multi-Pathway Program Trust Account, the Parties 
shall establish schedules for the transition of the Multi-Pathway Program Obligations from BSB 
to AR and shali confer with respect to all such other matters and issues which may be 
appropriate under the circumstance, if AR elects not to provide additional funds to the Multi­
Pathway Program Trust Account, all funds remaining in the Multi-Pathway Program Trust 
Account, including a!! accrued interest and income earned thereon, following the transition of the 
Multi-Pathway Program Obligations from BSB to AR shall be returned to AR or, at the option of 
AR, be available solely to AR or its designee to perform Response Actions and/or Operation 
and Maintenance Activities within the BPSOU, at the option of AR. In the event the Parties 
determine that BSB may be released from the Superfund Management Obligations pursuant to 
Section 18.3 hereof, the Parties shall promptly meet and confer to determine if AR will provide 
additional funds to the Superfund Management Trust Account, if AR elects not to provide 
additional funds to the Superfund Management Trust Account, the Parties shali establish 
procedures for the transition of responsibilities for Superfund Management Obligations as 
appropriate under the terms of the Consent Decree..................................

Section 18.8. General Limitation on Obligations, Except as specifically provided in 
Sections 4.5, 4.6,4.7, 5.4, 7,3 and 8.2, nothing in this Agreement shall be construed to obligate 
BSB to perform any actions outside of the BPSOU or to otherwise assume any responsibilities 
for wastes or properties located outside the BPSOU,
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ARTICLE XIX.

RELEASES AND COVENANTS NOT TO SUE AND DISCHARGE OF HISTORIC
PRESERVATION OBLIGATIONS

Section 19.1. Release and Covenant Not to Sue of BSB. Subject to BSB’s rights and 
remedies and to otherwise proceed in accordance with Article XX hereof and BSB's reservation 
of rights set forth in this Section 19.1, for and in consideration of the mutual covenants and 
promises contained herein, BSB agrees to unconditionally, fully and forever release and 
discharge, and covenant not to sue AR and AR’s shareholders, directors, officers, employees, 
attorneys, affiliates, parents and agents from and for any and aii known or unknown, present 
and future, claims, demands, losses, damages (including, without limitation, compensatory 
damages, attorneys’ fees, costs and punitive damages) and any and at] actions and rights of 
action of any kind or nature arising out of or relating to: (i) Environmental Conditions within the 
BFSOU as, of the Effective Date; and (It) all matters addressed in this Agreement. Nothing in 
this Section 19.1 shall release, or discharge AR or its contractors, from any claims, demands, 
losses, damages (including, without limitation, compensatory damages, attorneys’ fees, costs 
and punitive damages) or any actions or rights of action of any kind or nature which may arise 
after the Effective Date as'a result of (i) the negligent performance by AR or its contractors of 
any of AR’s duties or obligations under this Agreement; (ii) any exacerbation of any 
Environmental Conditions within the BPSOU by AR or its contractors; (iii) any act or omission by 
AR or Its contractors which destroys, damages, or impairs any final remedy selected by EPA for 
the BPSOU; or (iv) costs associated with the treatment of storm water within the BPSOU or, 
except as other wise expressly provided in Section 5.2 hereof with respect to the Superfund 
Storm Water Structures, or costs associated with the implementation of Best Management 
Practices within the BPSOU.

Section 19.2. Release and Covenant Not to Sue of AR. Subject to AR's rights and 
remedies and to otherwise proceed in accordance with Article XX hereof and AR’s reservation 
of rights set forth in this Section 19.2, for and in consideration of the mutual covenants and 
promises contained herein, AR agrees to unconditionally, fully and forever release and 
discharge, and covenant not to sue BSB from and for any and all known or unknown, present 
and future, claims, demands, losses, damages (including, without limitation,-compensatory 
damages, attorneys' fees, costs and punitive damages) and any and all actions and rights of 
action of any kind or nature arising out of or relating to: (i) fcnvironmental Conditions within the 
BPSOU as of the Effective' Date; and (ii) all matters addressed in this Agreement. Nothing in 
this Section 19.2 shall release, or discharge BSB or its contractors, from any claims, demands, 
losses, damages-'(including, without 'limitation, compensatory damages, attorneys1 fees, costs 
and punitive damages) or any actions or rights of action of any kind or nature which may arise 
after the Effective Date as a result of (i) the negligent performance by BSB of or its contractors -
of any of BSB’s duties or obligations under this Agreement; (ii) any exacerbation of anv.....

..Environmental Conditions within the BPSOU by BSB or its contractors; (iii) any act or omission......
by BSB or its contractors which destroys, damages, or impairs any final remedy selected by 
EPA for the BPSOU; or (iv) costs associated with the treatment of storm water within the 
BPSOU or, except as other wise expressly provided in Section 5.2 hereof with respect to the 
Superfund Storm Water Structures, or costs associated with the implementation of Best 
Management Practices within the BPSOU.

Section 19.3. Discharge of AR’s Historic Preservation Obligations. BSB hereby 
acknowledges and agrees that, subject only to AR's performance of Its duties and obligations 
under Sections 3.1, 3.2 and 4.1 hereof, AR will have completed ail on-site-mitigation, off-site
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mitigation and other obligations of AR to BSB for the NPL Sites that may arise under Section 
106 of the National Historic Preservation Act, 16 U.S.C. § 470(f), the Upper Ciark Fork River 
Basin Historic Preservation Plan and the Second Programmatic Agreement and BSB will, by 
written instrument, fully and forever discharge and release AR from any past, present and future 
claims for such obligations. Following AR's performance of its duties and obligations under 
Sections 3.1, 3.2 and 4.1 hereof, the Parties shall jointly and promptly seek written 
acknowledgement and concurrence from the other signatories to the Second Programmatic 
Agreement that the obligations referenced in this Section 19.3 have been fully and forever 
discharged and satisfied. Such written acknowledgement and concurrence shall be obtained 
through execution of an appropriate amendment to the Second Programmatic Agreement 
executed by all of the signatories to the Second Programmatic Agreement.

ARTICLE XX.

EVENTS OF DEFAULT AND REMEDIES

Section 20.1. Events of Default Defined. The following shall be "events of default" 
under this Agreement and the terms "events of default” and "default" shall mean, whenever they 
are used in this Agreement, any one or more of the following events:

1. Failure by AR to perform any materia! duty or obligation under this Agreement for 
a period of thirty (39) days after written notice specifying such failure and requesting that it be 
remedied has been given to AR by BSB, unless BSB shall agree in writing to an extension of 
time prior to its expiration; provided, however, if the failure stated in the notice cannot be 
corrected within the applicable period, such cure period shall be extended if corrective action is 
instituted by AR within the thirty (30) day period and diligently pursued until the default is 
corrected.

2. Failure by BSB to perform any material duty or obligation under this Agreement 
for a period of thirty (30) days after written notice specifying such failure and requesting that it 
be remedied has been given to BSB by AR, unless AR shaii agree in writing to an extension of 
such time prior to its expiration; provided, however, if the failure stated in the notice cannot be 
corrected within the applicable period, such cure period shall be extended if corrective action is 
instituted by BSB within the thirty (30) day period and diligently pursued until the default is 
corrected.

3,. The provisions of this Article are subject to the following limitation: if by reason of 
Force Maieure a Party is unable in whole or in part to carry out its material duties or obligations 
under this Agreement, such Party shall not be deemed in default during the continuance of such 
inability; provided that (i) such Party’s inability to perform is of no greater scope and of no
greater duration than.is required by the Force Maieure. (ii) such Party uses its best efforts to
remedy Its inability to carry out ail or any part of its obligations and keeps the other Party fully 
informed as to such efforts, and (lii) the Force Maieure was not caused or aggravated by any 
negligent or intentional acts, errors or omissions of such Party or any failure by such Party to 
comply with ariy Applicable Laws.

Section 20.2: BSB Remedies on Default. Whenever BSB provides notice under 
Section 20.1.1 hereof that any default or event of default has happened, BSB, at its election, 
shall have the right to proceed with mediation and, if necessary, arbitration in accordance with
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Sections 20.9 and 20.10 hereof. BSB shall provide AR with written notice of any election made 
by BSB pursuant to this Section 20.2,

Section 20.3. AR Remedies on Default. Whenever AR provides notice under Section 
20.1.2 hereof that any default or event of default has happened, AR, at its election, shall have 
the right to remedy the default in accordance with Section 20.7 hereof or the right to proceed 
with mediation and, if necessary, arbitration in accordance with Sections 20.9 and 20.10 hereof. 
AR shall provide BSB with written notice of any election made by AR pursuant to this Section 
20.3.

Section 20.4. Belay; Notice. No delay or omission to exercise any right or power 
accruing upon any default shall Impair any such right or power of shail be construed to be a 
waiver thereof, but any such right and power may be exercised from time to time and as often 
as may be deemed expedient, in order to entitle any Party to exercise any remedy reserved to 
It in this Agreement it shall not be necessary to give any notice, other than such notice as may 
be required in this Agreement or by taw.

Section 20.5. Agreement To Pay Fees and Expenses, in the event either Party to 
this Agreement should default under any of the provisions hereof and the non-defaulting Party 
should employ attorneys, experts, or other professionals or incur other expenses for the 
collection of moneys or the enforcement or performance or observance of any obligation or 
agreement on the part of the defaulting Party herein contained, the defaulting-Party agrees that 
it will on demand therefore pay, after the Parties have exercised their dispute resolution options 
under this Article XX, to the non-defauiting Party the reasonable fees of such attorneys, experts, 
or other professionals and such other costs and expenses reasonably so incurred by the non- 
defauiting Party. Except as otherwise provided in Section 20.7 hereof, the Parties may not draw 
upon any of the trust accounts established pursuant-to this Agreement to pay any such fees of 
such attorneys, experts, or other professionals or any such other costs and expenses.

Section 20.6. Mo Additional Waiver implied bv One Waiver. In the event any default 
is waived by a Party, such waiver shall be limited to the particular default so waived and shall 
not be deemed to waive any other default hereunder.

Section 20.7. AR Potion to Remedy Default, in the event of a default by BSB under 
Section 20.1.2 hereof, AR shall have the right, but not the obligation, to take such actions and 
incur such costs, expenses and fees (including attorneys' fees, expert fees and other 
professional fees) as may be necessary to remedy such default, In the event AR exercises its 
right to remedy a default pursuant to this Section 20.7, AR shall submit a demand to BSB for 
reimbursement of the fuii amount of all charges, expenses, fees (including attorneys* fees, 
expert fees and other professional fees) and other costs incurred by AR in remedying the 
default. The charges, expenses, fees and other costs reasonably incurred by AR to remedy a 
default: shall-accrue interest at the rats or 7% per 'anrairrTfrc^the_date:the‘ bhafgest expenses, 
fees and other costs were incurred until paid. Within thirty (30) days of BSB’s receipt of a 
demand pursuant to this Section 20.7, BSB shall either (i) pay AR the full amount of the 
demand, together with interest at the rate of 7% per annum from the date of AR’s incurrence of 
such charges, expenses, fees and other costs or (ii) notify AR that BSB disputes the demand 
and wishes to submit the dispute to mediation and, if necessary, arbitration in accordance with 
the terms and conditions of Sections 20.9 and 20.10 hereof, if and to the extent that AR is the 
prevailing party in any arbitration commenced pursuant to this Section 20.7, BSB shall be 
obligated to repay AR the total amount awarded by the arbitrator, on demand, together with 
interest at the rate of 7% per annum from the date of AR's incurrence of the charges, expenses.
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fees and other costs awarded, in the event BSB fails to repay AR, on demand, AR shall have 
the right to withdraw the full amount owed by BSB from the Superfund Programs Trust Account 
to the extent the actions relate to duties and obligations that are funded by the Superfund 
Programs Account. AR’s right to take actions and secure repayment pursuant to this 
Section 20.7 shall be in addition to, and not in any way in lieu of, any other right of AR under this 
Agreement, including AR’s right to terminate this Agreement in accordance with Section 20.11 
hereof and AR’s right to proceed with mediation and, if necessary, arbitration in accordance with 
Sections 20.9 and 20.10 hereof. '

Section 20.8. Emergency Response Actions, in the event any action or occurrence 
related to or arising out of any Superfund Programs Obligations causes or threatens to cause a 
Release of Mine Waste that may result in a violation of the Consent Decree, AR and/or BSB 
shall immediately take appropriate Emergency Response Actions and shall use its best efforts 
to provide twenty four (24) hours advance notice of such actions to the other Party and to EPA 
and the State, as may be required under the Consent Decree. Either Party may respond and 
perform Emergency Response Actions for any action or occurrence under this Section 20.8 
whether or not such action or occurrence arises from an obligation for which that Party is 
responsible under this Agreement. The charges, expenses, fees and other costs reasonably 
incurred by a Party to perform Emergency Response Actions shall be recoverable by the Party 
from the Superfund Programs Trust Account in accordance with the Superfund Programs Trust 
Agreement and this Section 20.8. .

Section 20,9. Mediation, in the event either Party elects to proceed with mediation 
and, if necessary, arbitration pursuant to Sections 20.2 or 19.3 hereof, or In the event BSB 
elects to proceed with mediation and. If necessary, arbitration pursuant to Section 20,7 hereof, 
then, within thirty (30) days of the effective date of any notice provided pursuant to Sections 
20.2, 20.3 or 20.7 hereof, each of the Parties shall designate a senior-level representative, who 
shall collectively endeavor in good faith to resolve the default on a reasonable basis. Upon 
agreement of the Parties, a mediator with expertise in the matter in default may be selected to 
assist in this process. The costs and fees of the mediator shall be shared equally by the 
Parties. In the event a default is not resolved within sixty (60) days (or such longer time as may 
be agreed to by the Parties) after the effective date of any notice provided pursuant to Sections 
20.2 or 20.3 hereof, or in the event a dispute is not resolved within sixty (60) days (or such 
longer time as may be agreed to by the Parties) after the effective date of any notice of intent to 
proceed with mediation and, if necessary, arbitration provided pursuant to Sections 20.7 hereof, 
the Parties shall have the exclusive right to proceed with arbitration pursuant to Section 20.10 
hereof.

Section 20.10. Arbitration Procedures and Choice of Law. Defaults not 
' resolved by the Parties in accordance with the mediation provisions of Section 20.9 hereof will 

be finally resolved by arbitration pursuant to the following terms:

1. The Party initiating the arbitration shall give written notice to the other Party.

2. The, arbitration shall be conducted before a single arbitrator who shall be an 
individual possessing substantial professional experience in the subject matter of the dispute 
and, unless otherwise agreed by the Parties, shall be a lawyer licensed to practice in the State 
of Montana.

3. If the Parties can agree, the arbitrator shall be selected by the consent of the 
Parties. If the Parties cannot agree, then, within thirty (30) days after the notice initiating the
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arbitration, the Parties shall each nominate an individual who is qualified to serve as the 
arbitrator and the two individuals so nominated shall select a qualified individual to serve as the 
arbitrator.

4. The Parties shall cooperate with the arbitrator to, permit the scheduling of a 
hearing so as to complete any such arbitration within One hundred twenty {120) days of 
commencement, except if the arbitrator determines for good cause that a longer period is' 
required. The Parties shall have no less than thirty (30) days’ notice prior to the commencement 
of any hearing.

5. Mo adjournment of any hearing shall exceed thirty (30) days in length, nor Shall 
there be more than one (1) such adjournment without the written consent of the Parties.

6. Except as otherwise provided in this Section 20.10, the arbitration shall be 
governed by the United States Arbitration Act, 9 U.S.C. 1-16, to the exclusion of any provision of 
State law inconsistent therewith, and judgment upon the award rendered by the single arbitrator 
may be entered by any court having jurisdiction thereof,

7. The arbitrator shall apply the substantive taw of the State of Montana exclusive of 
its conflict of law rules.

8. Any award rendered by the single arbitrator shall contain specific findings of fact 
and conclusions of law on which the award is based and the Parties shall have the right to 
appeal all issues of faw to any court having jurisdiction.

9. In the event the occurrence or continuation of a default or event of default is 
disputed by a Party, .the arbitrator is specifically authorized to.resolve the. dispute. Any decision 
of the arbitrator relating to the occurrence or non-occurrence of a default or event of default 
shall contain specific findings of fact and conclusions of iaw on which the decision is based and 
the Parties shall have the right to appeal all issues of taw to any court having jurisdiction.

10. The arbitrator is specifically authorized to grant appropriate relief as may be 
requested, explicitly including specific performance or orders to any Party to perform the 
Agreement. The Parties explicitly agree that the arbitrator may award specific performance of 
any kind or character not withstanding the fact that damages may accord complete reiief, and 
the arbitrator may award both specific performance and damages in order to provide a Party 
with complete relief.

11. The Parties agree that the prevailing Party in any dispute finally resolved by 
arbitration shall be entitled to an award of its reasonable legalises and expenses incurred in the 
arbitration, including attorneys' fees, expert fees, other professional fees and fees of arbitration.,

Section 20.11. Termination of Agreement by AR. Notwithstanding any other 
term or condition of-this Agreement, AR, at its election, shall have the right to terminate this 
Agreement if: (i) the excavation or removal of any Mine Waste from within the MSD Corridor is 
required pursuant to the ROD; (ii) EPA or the State fail to incorporate the material terms and 
conditions of this Agreement into a Consent Decree as contemplated by Section 21.2 hereof; 
(iii) BSB does not assume the duties and obligations to perform Operation and Maintenance 
Activities pursuant to Sections 4.2 and/or 4.3 hereof for any reason by January 1, 2912 or five 
years after issuance of the ROD, whichever occurs later; or <iv) a Work Takeover occurs. AR 
shall provide BSB with written notice of any election made pursuant to this Section 20.11. Prior
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to AR’s exercise of its rights pursuant to this Section 20.11, AR and BSB shall meet and confer, 
it is understood that during such meeting and conference, AR, in its sole discretion,, may make 
proposals for the modification of this Agreement in lieu of the termination of this Agreement and 
that such proposals may include, without limitation, a proposal to reduce the amount of the 
funding provided by AR to BSB pursuant to Article XV hereof. In the event AR elects to 
terminate this Agreement following the meeting and conference, AR shall promptly notify BSB in 
writing. For purposes of this Section 20.11, EPA and the State shall be deemed to have failed 
to incorporate the materia! terms and conditions of this Agreement into a Consent Decree in the 
event that EPA or the State issue an unilateral administrative order relating to the BPSOU to AR 
and/or BSB. AR’s written notice of termination because EPA or the State fails to incorporate the 
material terms of this Agreement into a Consent Decree shall be provided by AR to BSB within 
a reasonable time following either the termination of Consent Decree negotiations or the lodging 
of a Consent Decree, whichever occurs first.

Section 20.12, Termination of Agreement by Non-Defaulting Party. Subject to 
the terms and conditions set forth in this Section 20.12, if a default or event of default referred to 
in Sections 20.1.1 or 20.1.2 hereof shall have happened, the non-defaulting Party, at its 
election, shall have the right to terminate this Agreement. The non-defaulting Party shall 
provide the defaulting Party with written notice of any election made pursuant to this Section 
20.12, In the event the occurrence of a default or event of default is disputed, the right of the 
non-defaulting Party to terminate this Agreement may be exercised only after a final decision of 
the arbitrator that contains specific findings of fact which confirm the occurrence of the default or 
event of default .

Section 20.13. Return of Trust Funds. If this Agreement is terminated by BSB 
pursuant to Sections 6.1 or 20.12 hereof or by AR pursuant to Sections 20.11 or 20.12 hereof, 
then, on the date of termination, all funds remaining in the Superfund Programs Trust Account, 
the Multi-Pathway Program Trust Account, the Superfund Management Trust Account, the 
Capital Purchase, Repair and Replacement Account, the Groundwater Treatment System 
Capital Repair and Replacement Account and the Capita! improvements Trust Account (if 
funded pursuant to Section 13.7 hereof), including all accrued interest and income earned 
thereon, and all funds deposited in the Redevelopment Trust Account pursuant to Section 
15,2.3 hereof, including all accrued interest and income earned thereon, and all funds paid to 
BSB pursuant to Section 3.8 hereof shall be returned to AR or, at the option of AR, be available 
solely to AR or its designee to perform Response Actions and/or Operation and Maintenance 
Activities within the BPSOU, at the option of AR.

Section 20.14. Failure to Reach Concurrence. In the event the Parties are unable 
to reach concurrence with respect to any matter with respect to which concurrence of the 
Parties is required pursuant to this Agreement, the matter shall be submitted to mediation and, if 
necessary, arbitration in accordance with the terms and conditions of Sections 20.9 and 20.10 

..hereof...........................................................................................'..............................................

ARTICLE XXI. .

MISCELLANEOUS PROVISIONS

Section 21.1. Support of Anticipated Remedy. No representative of BSB or AR will, 
on behalf of BSB or AR respectively, either support or advocate to the EPA or State any position
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thai is materially different than the Parties' respective positions set forth in this Agreement, 
consistent with the following:

1, Where this Agreement states that the Parties anticipate that specified 
requirements will be required by EPA or required pursuant to the ROD or the Consent Decree, 
the Parties agree that those requirements are appropriate and agree to mutuaiiy advocate the 
adoption of those requirements in the ROD and the Consent Decree.

2. With regard to the remedy for the MSD Corridor and the remedy for treatment of
groundwater from the MSD and LAO areas, each Party shai! respect the other Party's right to 
advocate their respective positions as set forth in Sections 3.5 and 4.1 hereof. ■

Section 21.2. Incorporation of Agreement into Consent Decree. Following 
execution of this Agreement and issuance of the ROD, the Parties shall seek to negotiate and 
each execute a judicially enforceable Consent Decree with EPA and the State which 
incorporates the material terms and conditions of this Agreement.

Section 21.3. Submittals to EPA, other Governmental Entities and Insurance 
Company. At the time either Party provides or submits any correspondence, report or other 
document relating to the Party’s obligations under this Agreement to ERA, any other 
Governmental Entity or the Insurance Company, the Party shall provide a copy to the other 
Parly at the addresses set forth in Section 21.5 hereof for the giving of written notice to AR.

Section 21.4. Natural Resources Damages Settlement. In the event AR enters into a 
settlement agreement with the State with respect to the State’s pending claims against AR for 
alleged natural resources damages for Area One, AR shall use its best efforts to have the 
majority of any settlement funds paid by AR to the State earmarked for use in Butte-Sitver Bow. 
County. Nothing contained in this Section 21.4 shail obligate AR to enter into any settlement 
agreement with the State or, if any such settlement agreement is entered into, to pay any funds 
to'.the State as a term thereof.

Section 21.5, Notices and Submissions. Whenever, under the terms of this 
Agreement, written notice is required to be given or a report or other document is required to be 
sent by one Party to another .or to EPA, it shall be directed to the individuals at the addresses 
specified below, unless those individuals or their successors give notice of a change to the 
Parties in writing. AH notices, submissions, requests, demands for payment, instructions, or 
other documents to be given hereunder shail be in writing and shall be given by delivery in 
person, by electronic facsimile transmission, or other standard forms of written communications; 
by overnight courier or by registered or certified mail, postage prepaid, and shall be considered 
effective upon receipt, unless otherwise provided. Written notice as specified herein shall 

■ constitute complete satisfaction of any written notice requirement of the Agreement.

IF TO AR: Gavin Scally
Atlantic Richfield Company 
317 Anaconda Road- 
Butte, Montana 59701
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WITH A COPES TO:

8

13

i

{\

i

Jean Martin, Esq.
6 Center Point Drive 
LPC 6-557
La Palma, California 90623

John P. Davis, Esq.
Poore, Roth & Robinson, P.C.
1341 Harrison Avenue 
Butte, Montana 59701

IF TO BSB: The City and County of
Butte-Silver Bow 

155 West Granite 
Butte, Montana 59701 
Attn: Chief Executive

Section 21.6. Captions. The titles or captions of the provisions of this Agreement are 
merely for convenience or reference and are not representations of matters inciuded or 
excluded from such provisions.

Section 21.7. Entire Agreement. Except as otherwise provided in this Section 21.7 
and this Agreement this Agreement and all exhibits hereto shall constitute the entire Agreement 
and understanding between and among the Parties hereto with respect to the subject matter 
hereof and supersedes ail prior agreements and understandings relating to such subject matter. 
The Parties expressly acknowledge and agree that, with regard to the subject matter of this 
Agreement and the transactions contemplated herein, (a) there are no oral agreements between 
the Parties arid (b) this Agreement, including the recitals and all exhibits attached hereto, <i) 
embodies the final and complete agreement between the Parties, (ii) supersedes all prior and 
contemporaneous negotiations, offers, proposais, agreements, commitments, promises, acts, 
conduct, course of dealing, representations, statements, assurances and understandings, . 
whether oral or written, and (iii) may not be varied or contradicted by evidence of any such prior 
or contemporaneous matter or by evidence of any subsequent oral agreement of the Parties. 
The Parties further expressly acknowledge and agree that the following agreements do not 
relate to the subject matter of this Agreement, are not superseded by this Agreement and 
remain in full force and effect:

1. That certain Water Service Agreement between BSB and AR dated as of 
November 26,1996, as amended by the Parties;

2. That certain Horseshoe Bend Pipeline Easement Agreement dated as of June 
10, 2005 between BSB, AR and Montana Resources, a Montana limited liability partnership;

3. That certain MSD Improvements Agreement dated as of June 10, 2005 between 
BSB and AR (provided, however, the obligations to perform monitoring, operation, maintenance, 
repair, replacement and supplementation of the MSD Improvements pursuant to the MSD 
Improvements Agreement shall be superseded by the obligations to perform Response Actions 
and Operation and Maintenance Activities pursuant to Article IV of this Agreement}; and

4. That certain Agreement dated as of August 30, 1999 between BSB and. AERL,
as amended by the Parties (“Copper Mountain Sports Complex Agreement"). r
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Section 21.8. Further Assurances. In addition to the acts and deeds recited herein 
and contemplated to be performed, executed and/or delivered by the Parties, the Parties shall 
perform, execute and/or deliver or cause to be performed, executed and/or delivered any and' all 
other acts or deeds necessary to complete the work and/or the transactions contemplated 
herein. •

Section 21.9. Negation of Agency Relationship. This Agreement shall not be 
construed to create, either expressly or by implication, the relationship of agency or partnership 
between the Parties. Neither Party (including such, Party's agents, employees or contractors) is 
authorized to act on behalf of the other Party in any manner relating to the subject matter of this 
Agreement. Neither Party shai! be liable for the acts, errors or omissions of the officers, agents, 
employees or contractors of the other Party entered into, committed or performed with respect 
to or in the performance of this Agreement.

Section 21.10. Exhibits. Ail .Exhibits attached to this Agreement are hereby 
incorporated into and made part of this Agreement. If the description set forth in the body of this 
Agreement of the terms and conditions of any document conflicts with the provisions of the 
actual document attached as an exhibit, the provisions of this Agreement shall control.

Section 21.11, No Admission of Liability. The Parties that have entered into 
this Agreement do not admit any liability arising out of the transactions or occurrences, or any 
Environmental Conditions whatsoever, relating to the Site or as set forth in this Agreement, 
exhibits. Index or any other record documents attached hereto or Incorporated by reference; nor 
do the Parties-acknowledge that the Release or threatened Release of Hazardous Materials at 
or from the Site constitutes an imminent and substantial endangerment to the public health or 
welfare or the environment The Parties do not admit and retain the right to dispute and contest 
any. of the factual or legal statements, made, in .any pleadings .or other documents prepared or 
filed in connection with the NPL Sites including, without limitation, the ROD. This. Agreement, 
any factual or legal statements made in this Agreement, and the resulting obligations of the 
Parties shall not be admissible in any judicial or administrative proceeding against any of the 
Parties, over their objection, as evidence of liability or as an admission of any factual or legal 
statements made herein, but it shall be admissible in an action to enforce this Agreement, This 
Agreement shall not be admissible in any judicial or administrative proceeding brought by or on 
behalf of any natural resource trustee or any Party to this Agreement for natural resource 
damages as evidence of liability or as an admission of any factual or legal statements or 
determinations made herein.

Section 21.12. General Reservations. Nothing in this Agreement shall restrict or 
limit in any way any cause of action or other rights, whether contingent or absolute, matured or 
un-matured, determined or undetermined or known or unknown as of the Effective Date of this 
Agreement, that either of the Parties may have against any Person or Governments! Entity 
including, without limitation, any cause of action for contribution or indemnity against any Person 
or Government Entity for reimbursement of the considerations incurred or to be incurred by AR 
pursuant to this Agreement.

Section 21.13. Binding Effect: Assignment. The rights and obligations set forth in 
this Agreement shall be binding on the Parties hereto and their successors and assigns. No 
assignment or delegation of any right or obligation hereunder, whether accruing prior to or after 
such assignment or delegation, will retease the assigning or delegating Party from any liability or 
obligation under this Agreement without the prior written consent of the other Party, which 
consent shall not be unreasonably withheld. No assignment or other transfer by any Party of its
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rights or, obligations hereunder shall be effective unless and until (i) written notice thereof has 
been given to each other Party hereto, {it) the transferee or assignee has executed and 
delivered to each other Party hereto a binding assumption in writing of ali obligations of the 
transferor or assignor hereunder and an agreement to perform such obligations, and (til) the 
Parties have each agreed in their sole discretion and in writing to the assignment or other 
transfer of rights or obligations. Any attempted assignment or transfer of rights or obligations by 
any Party which fails to comply with the foregoing requirements will be ineffective and void. 
Except as otherwise provided in Sections 20.11 and 21,2 hereof, this Agreement is not 
contingent on the entry or issuance of any consent decree, order or directive of any 
Governmental Entity.

Section 2i.14. Retroactive Application For Limited Purposes. The Parties 
agree that the following provisions of this Agreement .together with applicable definitions and 
exhibits, shall apply retroactively to ali work that BSB performs under MQU 119 and MOU 135 
pursuant to Sections 10.3 and 11.3 hereof, to funds drawn upon for that work from the 
Superfund Programs Trust Account, the Multi-Pathway Program Trust Account, the Superfund 
Management Trust Account or the Capital Purchase Repair and Replacement Trust Account; 
and to any disputes thal arise from that work or with respect to amounts drawn from those trust 
accounts:

1. Sections 10.6,11.6,12.4 and 13.4 (record-keeping); .

2. Sections 10.7,11.7,12,5 and 13.5 (budgeting);

3. Sections 10.8,11.8,12.6 and 13.6 (accounting, reporting);

4. Sections 18.1 through 18.6 (limitation on obligations); and ■

5. Article XX (dispute resolution). ,

Section 21,16. Modification. This Agreement, and the rights and the obligations 
of the Parties hereunder, may not be amended, altered-or modified, and no rights of any Party 
hereunder shall be waived, unless such amendment, alteration, modification or waiver is 
evidenced by a written instrument executed by the Parties hereto.

Section 21,16. No Third-Party Beneficiaries. Except as expressly provided in 
this Agreement, nothing in this Agreement, express or implied, is intended to or shall confer 
upon any Person or Governmental Entity (including any other potentially responsible party at 
BPSOU) other than the Parties any rights (including without limitation any right of 
reimbursement or indemnification), benefits, or remedies of any nature whatsoever under or by 
reason of this Agreement.

Section 21,17, Governing Law. This Agreement shall be construed in 
accordance with and governed by the laws of Montana applicable to agreements made and to 
be performed wholly within such jurisdiction.

Section 21.18, Counterparts. This Agreement may be executed in one or more 
counterpart, each of which shall for all purposes be deemed to be an original and ail of which 
together shall constitute the same instrument.
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Section 21.19. Severability. If any provision of this Agreement is or becomes 
invalid, illegal or unenforceable in any respect, the validity, legality and enforceability of the ' 
remaining provisions hereof, or of such provision in other respects, shall not be affected 
thereby.

Section 21.20. Integration of Recitals. AH of the recitals to this Agreement are 
incorporated by this reference in their entirety as terms and conditions of this Agreement.

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed as of 
the 21st day of December, 2008.

:T REGIONAL MANAGER

THE CiTYJAND„QOU>
BU-pr£siI

PALr^DAVlDBABB 
CHIEF EXECUTIVE

ATTEST;
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STATE OF MONTANA
} ss.

COUNTY OF SILVER BOW

On thiscj*) day of /V £ . 1>U . before me, a Notary Public for the State of Montana, 
personally appeared ROBIN J. BULLOCK, known to me to be the Northwest Regional Manager 
of Atlantic Richfield Company and acknowledged to me . that he/she executed the foregoing 
instrument on behalf of Atlantic Richfield Company, .

Witness my hand and official seal.

On this *3} day of &■ £ C . pi/, before me, a Notary Public for the State of 
Montana, personally appeared PAUL DAVID BABB and MARY McMAHON, known to me to be 
the Chief executive and Clerk and Recorder, respectively, of the City and County of Butte-Silver 
Bd w , a political subdivision and municipal corporation organized and existing under the laws of 
the state of Montana, and acknowledged to me that they executed the foregoing instrument on 
behalf of the City and County of Butte-Silver Bow.

Witness my hand and official seal.

Notary Public for the State of Montana 
Residing at: .....  ...............
My commission expires:.....f H ~ CO E

STATE OF MONTANA )'
)ss.

COUNTY OF SILVER BOW

Printed Uame M &///'<? A• FF(~r
'TyUnJlC? A.
Notary Public for the State of Montana 
Residing at Butte, Montana 
My commission expires: '
Residing at Butte, Montana
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Exhibits

Initial Deposit, pursuant to Section 1(b) $2,208,000.00

B-l

BPS 023611



Exhibit C

Initial BSB Capital Purchase, Repair and Replacement Budget
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Initial Capital Purchase Repair and Replacement Budget
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Exhibit D

Investment Guidelines

1. The investment objective for the Trust is to achieve a 7% return. This target objective 
will apply to all long-term assets. It is understood and acknowledged by the Parties that 
the actual return on investments held in the Trust will vary from year to year. The 
trustee will employ a long term approach that utilizes a diversified portfolio of domestic 
and international equity and fixed income funds, diversified across industry segments 
and time durations to achieve the investment objective for the fully funded Trust. For 
assets that are not deemed to be long-term in nature, the primary investment objectives 
are preserving capital and generating income.

2. The Trustee is specifically authorized to invest in and vote securities with the 
management of mutual funds affiliated with The Vanguard Group, Inc. ('‘Vanguard") 
even if such mutual funds will comprise the entire Trust estate, In addition, Trustee is 
specifically authorized to engage the services of and transact Trust business with any 
Vanguard affiliate.
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Exhibit E

Fee Schedule for Trust Administration

This Trust is one of five trusts for which Vanguard National Trust Company shall serve as 
trustee under the terms of the Allocation Agreement and the five separate trust agreements 
among the Trustee, AR and BSB that are described in the Allocation Agreement.

The five trusts are:

* Superftmd Programs Trust Agreement
= Superfund Management Trust Agreement
* Multi-Pathway Programs Trust Agreement
® Capital Purchase, Repair and Replacement Trust Agreement
* Ground Water Treatment System Capital Repair and Replacement Trust Agreement

This Exhibit E sets forth the Fee Schedule for Trust Administration applicable to the Trust 
and each of the other four trust agreements described above. This Fee Schedule shall remain 
in force for the duration of the Trusteed management of the Trust, and may only be 
amended by written instrument executed by Trustee and AR:

1. Fiduciary Fee - A Fiduciary Fee of $1,250 per trust per year shall be invoiced to and 
paid by AR via quarterly deductions from each trust, as described in Paragraph 3 ■ 
below; -provided however. Trustee will waive the quarterly installment of the 
Fiduciary Fee for each trust whenever the aggregate assets under management (the 
sum of the assets of all trusts then under Trustee’s management) exceeds $20 million 
during the quarterly fee calculation. If the aggregate assets under management fall 
below $20 million on any subsequent quarterly fee calculation, then the quarterly 
installment of the Fiduciary Fee will apply for that quarter.

2. Minimum Asset Requirement - There is no minimum asset requirement for the 
Trust; provided however, AR shall deposit and maintain a minimum $2,500,000 in 
long-term investment assets year over year that is distributed among the trusts under 
management. .

3. Asset Management Fee - Trustee shall provide full discretionary asset management 
services and foil fiduciary trust services for an annual fee that shall be calculated 
based on the assets under management within each trust according to the schedule

...........which follows...

Whenever the aggregate assets under management for all trusts during a quarterly fee 
calculation is $5,000,000 or more, the quarterly fee shall be calculated (as provided 
below) on the total assets under management for all trusts and prorated among the 
trusts; provided however, the minimum annual fee of $4,500 per trust is waived if the 
$5,000,000 threshold is met. In the event the aggregate assets under management for 
all trusts during a quarterly fee calculation is less than $5,000,000, the quarterly fee
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shall be calculated individually for each trust under management, based upon the 
assets held in each trust.

*First $1 to $1,000,000.'.................................... !................... 0.75%

$1,000,001- $2,000,000 = $7,500 Plus 0.35% of assets over $1 million

$2,000,000 - $ 10,000,000 = $11,000 Plus 0.20% of assets over $2 million

Over $10,000,000 ~ $25,000 Plus 0,15% of assets over $ 10 million

Over $30,000,000 * $55,000 Plus 0.10% of assets over $30 million

Over $50,000,000 = $75,000 Plus 0.05% of assets over $50 million

* Minimum annual fee is $4,500 per trust in addition to any applicable Fiduciary 
Fee. •

The annual fee is calculated at the end of each calendar quarter. The Method of 
Payment for both the variable Asset Management Fee and the fixed Fiduciary 
Fee is by deduction of the calculated fee, on a quarterly basis from a separate 
money market account with a unique account number within the Trust and the 
other four trusts that is used solely for payment of fees (“Fee Account”).

At the end of each quarter. Trustee shall prepare and transmit to AR an invoice 
for the quarterly fee for payment by AR by withdrawal from the Fee Account 
established for the Trust. All quarterly fees will be deducted from each trust 
approximately 14 days after the rad of each calendar quarter. In addition to the 
quarterly invoices, Trustee shall provide an annual account statement for each 
Fee Account. At AR’s sole discretion, AR may elect to pre-fund the fees by 
deposit of funds to any Fee Account in advance of the date for payment of any 
quarterly fee.

4. Mutual Fund Expenses - The Fiduciary Fee and Asset Management Fee axe in 
addition to the internal expense ratio of Vanguard mutual funds. The internal
expenses of Vanguard mutual funds apply to all investors, whether they are...
managing the investments themselves or if they have hired Vanguard National Trust 
Company to manage their assets for them.

5. .Transaction Fees - The Trust shall utilize, if available, the Automated Clearing.........
House (ACH) (or similar service in its stead) to periodically transfer funds from the 
Trust to the Butte' Silver Bow bank account as required by the Trust Agreement. No 
transaction fees shall be invoiced to AR for this service. ACH transfers can be 
scheduled in advance (with two business days minimum).
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