i Capital Purchase, Repair and
i Replacement Trust Agreement

December 21, 2006

Executed by the authorized represénfatiﬁrés of Atlantic
Richfield Company, the City and County of Butte-Silver
Bow and Vanguard National Trust Company
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CERTIFICATION

1, Williarn J. Duffy, declare and certify under penalty of perjury as follows:
1. 1 am a partner with the law firrn of Davis, Graham & Stubbg LLP located in Denver, CO.

2. I am counsel to Atlantic Richfield Company for environmental matters related to the City
and County of Butte-Silver Bow, MT.

3. Attached to this Certification as Exhibit A is a true and correct copy of the Capital
Purchase, Repair and Replacement Trust Agreement dated December 21, 2006 and executed by
the authorized representatives of Atlantic Richfield Company, the City and County of Buite-
Silver Bow and Vanguard National Trust Company (the “Trust Agreement™). .

4, The original Trust Agreement bearing the signature of each Party representative shall be
maintained in the files of the Atlantic Richfield Company or its counsel.

5. 1 certify under penalty of perjury that the foregoing is true and correct.

. Executed this _‘ﬁl{_&;
/24

William I. Dulfy é é/ /’
Colorado Registrition #15

ay of January, 2007.

STATE OF COLORADO )
CITY AND ) ss.

COUNTY OF DENVER )

The foregomg mstrument was acknowledged before me this ‘5 day of Jemuaxy, 2007,
by William 1. Duffy.

Witiisss ni"j?'héﬁd “anid official seal.

S °°o.
‘L ""‘Ft’i%
‘y)‘ .'a e°

-----

'''''

#757871.1

BPS 023522



i , ’ CAPITAL PURCHASE, REPAIR AND REPLACEMENT

TRUST AGREEMENT
This Capital Purchase, Rej)air and Replacement Trust Agreement made /2, 2/, 2006, by
e and between Atlantic Richfield Company (“AR”), the City and County of Butte-Silver Bow
' «;i (“BSB” and, together with AR, the “Parties” and each of them, a “Party”) and Vanguard

National Trust Company (“the Trustee™).

WfiEREAS, AR and BSB have entered into the Allocation and Setilement Agreement
and Mutual Release of Claims effective /2. &7, 2006 (the “Allocation Agreement” attached
B - hereio as Exhibit A);

WHEREAS, purs{xant to Section 13.1 of the Ailocatioﬁ Agreement, AR and BSB have

i’;’ agreed to establish the Capital Purchase, Repair and Replacement Trust Account and to execute
%:y this Trust Agreement;

i WHEREAS, AR and BSB anticipate entering into negotiations with the U.S.

\‘f:‘f‘ Environmental Protection Agency (“EPA”) and others for performance of EPA’s selected

remedial action for the Butte Priority Soils Operable Unit under a consent decree to which both
BSE and AR are signatory parties {the “Consent I?ﬁcree”

WHEREAS, AR aud BSB desire to execute this Trust Agreement and to establish the
Trust created hereby to carry out the agreement provided in Article XIIT of the Allocation
__Agreement and to pay Capital Purchase, Repair and Replacement Costs (as defined in the
Allocation Agreement) (the “Costs™);

uj WHEREAS, the Initial Capital Purchase, Repair and Replacement Budget, including all
‘Task Accounts and the approved budget amount for each Task Account (each as defined in the
Allocation Agreement) has been prepared as provided in Section 13.5 of the Allocation
Agreement, and BSB and AR have concurred with such budget;

5 WHEREAS, AR and BSB contemplate the joint identification and BSB’s completion of
K “Priority Projects” for the BSB stormwater system as contemplated in Section 13.7 of the
i : Atlocation Agreenient, and transfer of funds then remaining in thé Capital Pirchase, Repair and
o Replacement Trust Account by Trustee to the Capital Improvements Trust estabhshed and
< administered by BSB;
n NOW, THEREFORE, the partios do heroby establish fhe Trust and agree that the Trust
= shall be comprised, held and disposed of as follows:
& Section 1.  Establishment Of Trust
3 - (&)  The Purpose. This Trust Agreement is intended to flfill the agreement of AR
J and BSB provided in Article XIII of the Allocation Agreement. Accordingly, except as provided
' in Section 12(f) of this Trust Agreement, to the extent any provision hereof or obligation.
! hereunder conflicts with any provision or obligation provided in Article XIII of the Allocation
B
#T00780.6
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Agreement, the terms of the Allocation Agreement shall be controlling. Capitalized terms used
but not defined herein shall have the meanings assigned to them in the Allocation Agreement.

(b)  Deposit of Funds. AR hereby deposits with the Trustee in trust the amount of
cash listed in Exhibit B, which shall become the principal of the Trust to be held in a separate
account (the “Trust Account”), administered and disposed of by the Trustee as provided in this
Trust Agreement, Said deposit is made in satisfaction of the initial funding requirement under
Section 13.2.1 of the Allocation Agreement.

(¢)  Revocability. The Trust hereby established shall be revocable only upon the joint

Wnttan notification by AR and BSB to the Trustee that: (i) the then-remaining principal of the

Trust, and any earnings thereon, shall be transferred by the Trustee to the Capital Improvements
Trust Account established by BSB pursuant to Section 13.7 of the Allocation Agreement; or (ii)
the Allocation Agreement has been terminated pursuant to Article XX of the Allocatzon

Agreement.

(d)  Grantor Yrast Status, The Trust is intended to be a grantor trust, of which AR
is the grantor, within the meaning of subpart E, Part I, subchapter J, chapter 1, subtitle A of the
Internal Revenue Code of 1986, as amended, and shall be construed accordingly. All gains and
losses from the investments of the assets of the Trust shall be recognized by AR, and the taxes
thereon shall be paid by AR and shall not be recovered from the assets of the Trust,

()  Trust Assets. The principal of the Trust, and any earnings thereon, shall be held
by the Trustee separate and apart from other funds of AR or BSB and shall be used exclusively
for the uses and purposes herein set forth.

()  Additional Deposits.

6] AR shall make additional deposits, in accordance with the applicable
provisions of the Allocation Agreement and the Funding Spreadsheet attached thereto,
with the Trustee in trust as and when required under Section 13.2.2 of the Allocation
Agreement. The remaining principal balance of the funds required under the Allocation -
Agreement may be prepaid by AR at AR’s election by deposit to the Trust, either in
whole or in part, without premium or penalty, at any time prior to July 1, 2010 on the
condition that AR shall pay all accrued interest calculated from the date of the last
deposit to the Trust through and including the date of any prepayment on the amount of
the then remaining principal balance of the funds outstanding at the time of each
prepayment. AR’ 's payment of i mtercst 50 calcuia’ted shall be in addmon to any

(i) The Trustee shall not have any right or obligation to compet the collection
or any such deposits or any additional deposits, nor for determinjng whether any such
deposits are calculated or deposited in accordance with the provisions of the Allocation

Agreement.
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{(g)  Preparation of Annual Budgets.

(i)  BSB and AR have concurred on the Initial Capital Purchase, Repair and
Replacement Budget, attached hereto as Exhibit C. As provided in Section 13.5 of the
Allocation Agreement, on or before May 1 of each year hereafter for so long as the
Allocation Agreement is in effect or until there is a revocation of the Trust in accordance
with Section 1{c) above, BSB shall prepare a Capital Purchase, Repair and Replacement
Budget which specifies the dollar amount for each quarterly distribution to be made by
the Trustee to BSB during that Fiscal Year by Task Account from the Trust Account
{cach, a “BSB Annual Budget™).

{iiy  Bach BSB Anmual Budget shall be provided to AR for AR’s concurrence,
which concurrence shall not be unreasonably withheld. All other proposed increases to
the Initial Capital Purchase, Repair and Replacement Budget shall be concurred in by
AR, which concurrence shall not be unreasonably withheld, and shall be accompanied by
a narrative explanation of the reasons for each such proposed increase. A copy of the
BSB Annual Budget, together with evidence of AR’s written concurrence thereto, shall
be provided to the Trustee by June 15 prior to the Fiscal Year to which such budget
applies.

(ifiy ~BSB shall not incur any charges, expenses, fees or other costs during a
Fiscal Year in excess of or in addition to the total budget for a Task Account set forth in
the BSB Annual Budget then in effect without the concurrence of AR, which concurrence
shall not be unreasonably withheld. BSB may request AR’s concurrence to inour
charges, expenses, fees or other costs in excess of or in addition to the amount budgeted
for the Fiscal Year in which the request is made, which concurrence shall notbe
unreasonably withheld by AR. If AR concurs in such a request, BSB shall provide a
copy of the request and evidence of AR’s wntten CONCUITENCE a8 SO0N as reasonably
possible to the Trustee.

(h) = Accounting by Parties. As provided in Section 13.6 of the Allocation
Agreement, on or before September 1 of each year for so long as the Allocation Agreement is in
effect and funds remain in the Trust Account, BSB shall deliver fo AR and the Trustes a
reconciliation that compares all amounts disbursed to BSB from the Trust Account during the

prior Fiscal Year by Task-Account with the total amount of Capital Purchase; Repaur and -

Replacement Costs actually incurred by BSB for each Task Account during that prior Fiscal
Year (“Capital Purchase, Repair and Replacement Accounting Report'”). BSB and AR shall
meet and confer, as necessary, to reach consensus upon the dollar amount, if any, to be carried

“forward. fthere is concurrence, BSB shall provide evidence of AR’s corrcurrence to the Trustee

as soon as reasonably possible. Disputes between BSB and AR related to accounting shall be
resolved pursuant to the procedures for mediation under Section 20.9 of the Allocation
Agreement. This Trust Agreement imposes no obligation or duty upon Trustee to perform any
accounting of or o otherwise verify the accuracy of any Capital Purchase, Repair and -
Replacement Accounting Report.

() Books and Records of BSB. BSB will keep, or cause to be kept, proper books of
record and accounts separate from all other records and accounts, in which complete and correct
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entries shall be made of all of its transactions relating to the Trust Account. Such books of
record and accounts shall be at all times during business hours subject to the inspection and audit
of AR, at such AR’s expense.

(i}’  Books and Records of the Trustee. Without limitation of AR’s and BSB’s
rights and the Trustee’s obligations under Section 6, AR and BSB shall at all reasonable times
and upon written notice to the Trustee, have access to all Trustee’s books, records,
correspondence and related documentation for the Trust for the purpose of auditing and verifying
the Trustee’s use of the Trust assets for the Costs, as provided by this Trust Agreement.

Section 2.  Payimnents ib Satisfaction of the Costs

()  Payments by Trustee. The Trustee shall disburse the funds and earnings thereon
from the Trust Account within ten (10) business days from receipt of a written request and only

in accordance with the following provisions:

@ Unless otherwise provided in the relevant BSB Annual Budget of
otherwise directed by BSB and AR, the amount BSB may request the Trustee to disburse
to BSB from the Trust Account for each quarter for each Task Account shall be twenty-
five (25) percent of the total annual budget that Fiscal Year, as specified in the relevant
BSB Annual Budget for that Task Account. BSR shall provide any documentation and
information docnmenting the expenditure of such funds requested by the Trustee within
forty-five (45) days following the last day of each quarter during which such funds were
advanced by the Trustee. ‘

(i)  Inthe event funds disbursed by the Trustee to BSB are not expended for

Capital Purchase, Repair and Replacement Costs by BSB during the Fiscal Year such
funds are received by BSB, as shown in the Capital Purchase, Repair and Replacement
Accounting Report for that Fiscal Year prepared and concurred in by AR and BSB under

. Section 1(h), said funds shall be carried forward by BSB and expended by BSB to pay

" Costs during the next Fiscal Year. The Trustee shall reduce the payments to BSB that are
anthorized under the BSB Arnmual Budget for the second guarter of the next Fiscal Year
by the amount carried forward by BSB from the prior Fiscal Year, and subsequent
guarters natil the balance of the total dollar amount carried forward for a2 Task Account is
expended. ' o - o c

(iil) Upon written request of BSB for any amount not specifically provided for
for an item specified in an BSB Annual Budget but in excess of the amount provided in
the relevant Task Account of such BSB Annual Budget, the Trustee shall disburse funds
to BSB upon receipt of a written request of BSB accompanied by AR's written consent to
the dishursement of such account.

{iv)  The Trustee shall disburse fiinds to BSB in accordance with a reguest that
does not otherwise comply with the requirements of this Sectionr 2(a), provided that the
Trustee receives written approval from both BSB and AR for the disbursernent.
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5, (v)  Upon written notice from AR and BSB that there has been a revocation of
this Trust Agreement pursuant to Section 1{c)(i), the Trustee shall transfer the corpus of
the Trust to the Capital Improvements Trust Account established by BSB afier payments
(reduced by any amounts then carried forward by BSB under Section 2{a)(ii)) are made
by Trustee in satisfaction of Costs incurred prior to the date of such notice from AR and
i BSB and authorized under this Section 2(a).

(vi)  Upon written notice from AR and BSB that there has been a revocation of
this Trust Agreement pursuant to Section 1(c)(ii), the Trustee shall pay to AR all amounts
remaining in the Trust after payments (reduced by any amounts then carried forward by
BSB under Seciion 2(a){ii)) are made by Trustee in satisfaction of Cosis incurred priorto”
1 the date of such notice from AR and BSB and authorized under this Section 2(a).

e
vt

=

()  Reporting and Payment of Taxes. The Tmst;ae, AR and BSB shall make

g:f provisions for the reporting of any federal, state or local income to the appropriate taxing

& authorities, and that the Trustee shall on a timely basis provide each Party the necessary specific
) information to properly withhold and report such income.

52 ‘

Q'}. . .

"ii (c)  No Daty to Determine Sufficiency. If the principal of the Trust and any

earnings thereon are not sufficient fo pay amounts due in respect of the Costs, the Trustee shall
aotify AR and BSB prior to the time payments are due, snd in any event no later than five
business days after the Trustee determines that the funds remaining in the Trust are not sufficient
to pay amounts due in respect of the Costs. The Trustee shall have no responsibility to determine
whether the Trust is sufficient to mest the dosts, and shall not be liable for liabilities arising from
the Costs in excess of the value of the Trust’s assets, ‘

Section 3. ngments To AR

The Trust is revocable only as provided in Section l(c) hereof, and AR shali have no
8 tight or power to"direct the Trustee to refurn to AR or to divert to others any of the Trust assets

bt prior to such revocation.
s Section 4. Powers of Trustee

The Trustes, or the Trustee’s designee, is authorized and empowered:

(i)  Tomake payments m whole or partial satisfaction of the Costs, as

" provided in Section 2(a);

(i)  To ipvest and reinvest Trust assets, together with the income therefrom, in.

# accordance with the prudent investor rule and the Investment Guidelines attached hereto
} as Exhibit D, which guidelines may be changed from time to time as provided in Section
11;
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(iiiy  To hold in cash, without lisbility for interest, such portion of the Trust as
is pending payment in satisfaction of the Costs, investment, payment of other expenses or
the distribution of benefits;

(ivy  To settle, compromise or zbandon 211 claims and demands in favor of or
against the Trust;

(v)  To exercise all of the further rights, powers, options and privileges
granted, provided for, or vested in trustees generally under the laws of the state of
Montana so that the powers conferred upon the Trustee herein shall not be in limitation of
any authority conferred by law, but shall be in addition thereto.

Section 5. Disposifion Of Income

During the term of this Trust, all income received by the Trust, net of expenses as
provided in Section 8, shall be accumulated and reinvested in accordance with the Investment
Guidelines or used to satisfy the Costs in accordance with Section 2.

Seetion 6.  Accounting By The Trnstee

{a) Monthiy Statements. The Trustee shall provide monthly account statements to
AR and BSB in the manner provided for written notices under Section 12(¢c). The Trustee shall
keep accurate and detailed records of all investments, receipts, disbursements, and all other
transactions required to be made and such other records as shall be agreed upon in writing
between AR, BSB and the Trustee. Within sixty (60) days after removal or resignation of the
Trustee or such other period of time agreed upon by AR, BSB and the Trustes, the Trustee shall
deliver to AR and BSB (2) a written account of its administration of the Trust during the period
from the date of the last written account of its administration to the date of such removal or
resignation, setting forth all investments, receipts, disbursements and other transactions effected |
by it, including a description of all securities and investments purchased and sold with the cost
or net proceeds of such purchases or sales {(accrued interest paid or receivable being shown
separately), and showing all cash, securities and other property held in the Trust as of the date of
such removal or resignation and {b) any information AR or BSB requires in order to comply
with any {inancial, tax or other reporting obligations either of them may have under Federal,
state or local law.

&) Request for Accounting. Upon written notice by AR or BSB to the Trustee to

prgwdeanacmunﬁngfgr Tmsteg’sﬁnancialt;msacﬁonsasmsteehgreunder’thgTmstegsha}l et s

prepare a complete and detailed accounting, for such period as is designated in the written
notice, and provide such accountmg to AR and BSB within sixty {(60) days of receipt of such
request. ‘

Section 7. Responsibility and Indemnity of the Trustee

(a)  Fidaciary Standard. The Trustee shall administer the Trust in good faith and
impartially, act in a fiduciary capacity pursuant to the laws of Montana and with the care, skill,
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prudence and diligence under the circumstances then prevailing that a prudent person acting in
like capacity and familiar with such matters would use in the conduct of an enterprise of a like
character and with like aims, provided, however, that the Trustee shall incur no liability to any
person for any action taken pursuant to a direction, request or approval given by AR or BSB
which is conteraplated by, and in conformity with, the terms of this Trust Agreement and is
given in writing by AR, or BSB or in such other manner prescribed by the Trustee. The Trustee
shall also incur no liability to any person for any failure to act in the absence of direction, request
or approval from AR or BSB which is contemplated by, and in conformity with, the terms of this
Trust Agreement. Further, the Trusiee shall incur no Jiability to any other person by reason of
any actions taken by any [additional trustee or] successor trustee or for assefs that are not
meluded 1n the Trmget Account.

pLEAE L 81 il S

()  Indemnification af the Trustee. AR hereby indemnifies the Trustee against, and
shall hold it harmless from, any and all loss, claims, liability, and expenses, including reasonable
attorneys’ fees, imposed upon or incurred by the Trustee 25 a result of any acts taken or any
failure to act, where such act or failure 1o act is in accordance with the directions from AR or any
of its agents. AR’s obligations in the foregoing regard shall be satisfied promptly by AR,
provided that in the event the loss, claim, liability or expense involved is determined by ano
longer appealable final judgment entered in a lawsuit or proceeding to have resulted from the
negligence, gross negligence or willful misconduct of the Trustee or the act or omission of any
third party, the Trustee shall promptly return to AR any amount previously received by the
Trustee under this Section with respect to such loss, claim, liability or expense. If AR does not
pay such costs, expenses and liabilities in a timely manner, the Trustee may obtain payment from
the Trust without direction fiom AR as provided in Section 8. Amounts so obtained by Trustee

- shall be promptly reimbursed by AR to the Trust upon-the conclusion of dispute resoluiion, if

any, under Section 8(b).

{¢)  Legal Counsel. The Trustee, after providing written notice to AR and BSB, may
consult with legal counsel with respect to any of its duties hereunder.

(d)  Other Advisers. The Trustee, after providing written notice fo AR and BSB,
may hire agents, accountants, aciuaries, investment advisers, financial consultants or other
professionals as necessary to assist it in performing any of its duties or obligations hereunder.

ey - Aunthority of Trustee, The Trustee shall have, without exclusion, all powers
conferred on the Trustee by applicable law, unless expressly provided otherwise herein.

L AD on on Trastee. Notmthstandmg any powers granted to the Trustee

eement or o apphcabie faw, the Trustee SHill niot have any power that
could give this Trust the objective of carrying on a business and dividing the gains therefrom,
within the meaning of Section 301,7701-2 of the Procedure and Administrative Regulations
promulgated pursuant to the Internal Reverme Code.

Section B, Compensation And Expenses OF The Trustee

{a)  From time to time, th'e Trustee shall submit to AR, and AR shall timely pay, an
invoice for its fees in accordance with the Fee Schedule attached hereto as Exhibit E, and any
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expenses charged for third party comnsel and advisers described in Sections 7(c) and 7(d);
provided that if the Trustee has not received payment of any such invoice within sixty (60} days
of the date thereof, the Trustee is authorized to withdraw from the Trust the amount of such '
invoice subject to Seption T(b).

{b)  Any dispute regarding compensation or expenses of the Trustee invoiced to AR
under this Section 8 shall be submitted to informal dispute resolution, mediation or arbitration
pursuant to the provisions of Section 13 (Remedies) of this Trust Agreement. If the dispute is
submitted to arbitration, to-the extent the arbitrator finds in the favor of AR, the Trustee shall pay
into the Trust Account the amount withdrawn by the Trustee which the arbitrator found not fo be
compensation or expenses due under this Trust Agreement.

Section 9. Resignation And Removal Of The Trustee

(a&)  Resignation of Trustee, The Trustee may resign at any timne by written notice to
AR and BSB, which resignation shall be effective upon the latter of the appointment of a
successor Trustee or thirty (30) days after receipt of such notice, unless AR, BSB and the Trustee
agree otherwise,

(6}  Removal of Trustee. The Trustee may be removed by AR and BSB upon the

. appointment of a successor Trustee as provided in Section 10(z), but in any event upon not iess
'than thirty (30) days’ notice, or upon shorter notice accepted by the Trustee.

(¢)  Transfer of Assets to Successor.

) Upon resignation or removal of the Trustee and appointment of a
successor Trustee, all assets shall subsequently be fransferred to the successor Trustee.
The transfer shall be completed within sixty (60) days afier receipt of notice of
resignation, removal or transfer, unless AR and BSB together extend the time limit,
provided that (i) the Trustee is provided assurance by AR satisfactory to the Trustee that
all fees and expenses reasonably anticipated will be paid, and (i} the Trustee’s
administration of the Trust will be settled either judicially or non-judicially.

.G  Upon settlement of the account and transfer of the Trust assets to the
successor Trustee, all rights and privileges under this Trust Agreement shall vestin the
successor Trustee and all responsibility and liability of the Trustee with respect to the
Trust and assets thereof shall terminate subject only to: () the requirement that the

- Trustee execute all necessary documents 1o transfer the Trust assets to the successor
Trustee; and (b) the provisions of Sections 7(b) and 13.

Section 10.  Appointment Of Successor -

(a)  Appointment of Suceessor. If the Trustee resigns or is removed in accordance
with Section 9(a) or Section 9(b), AR and BSB shall confer and together appoint a thirg party as
a successor to replace the Trustee upon resignation or removal. AR and BSB hereby agree to
take reasonable steps to name a mutually agreeable successor in a timely manner. The
appointment shall be effective when accepted in writing by the successor Trustee, who shail have

8
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l all of the rights and powers of the former Trustee. The former Trustee shall execute any
instrument necessary or reasonably requested by AR or the successor Trustee to evidence the

J transfer.

{b) Duty of Successor Trastee. The successor Trustee need not examine the records
and acts of any prior Trustee and may retain or dispose of existing Trust assets, consistent with
its obligations under this Trust Agreement.” The successor Trostee shall not be responsibie for
and AR shall indemnify and defend the successor Trustee from any claim or liability resulting

: from any action or inaction of any prior Trustee or from any other past event or any condition
existing at the time it becomes successor Trustee.

Section 11. Amendment Or Termination

(a) = Amendment. This Trust Agreement may be amended by a written instrument (i)
executed by the Trustee and AR as deemed necessary or appropriate to meet the requirements of
any change of law or circumstances affecting the intended treatment of the Trust, (ii) executed by
the Trustee, AR and BSB to meet the requirements of any change in law or circumstances
affecting the modification of the Costs, or any change in the anthorized business purposes or
powers of AR, BSB or the Trustee, (iii} executed by AR and BSB with respect to any
amendment of or change to the Investment Guidelines, provided, that no such amendment may
be made that alters the Trustee’s rights or obligations under this Agreement without the Trustes’s
written consent, and (iv) with respect to any other matter, including any administrative, non-
dispositive terms of ﬂ:ns Agreement, by written instrument executed by AR, BSB and the
’I{’rustee

(b) Termination. The Trustee is hereby directed o terminate them’frdst asr soonas
practicable following the receipt of notice pursnant to Section 1(c) and the distribution of the
Trust assets as provided in Section 2(a){v) or Section 2(a){vi).

i Section 12.  Miscellangons

3 (s}  Severability. Any provision of this Trust Agreement prohibited by law shall be

& ineffective to the extent of any such prohibition, without invalidating the remaining provisions
B hereof. ‘

(b)  No Assigument of Benefits. Amounts payable under this Trust Agreement may
not be assigned (either at law or in equity), alienated, pledged, encumbered or sub; ected to
aftachnent; garmishiment; levy; execution-or: othcr....iegai or-equitable-process. e

(c)  Notices. All notices or other communications required to be given to Trustee, and
BSB hereunder shall be in writing and shall be sufficiently given and shall be deemed given
when provided by facsimile, and delivered or deposited in the United States First Class mail with
postage fully prepaid and addressed as follows:

:El
w 4

Bis
fifielaz
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} If' to Trustee: Travis W. Gibboney, or Successor
' Vanguard National Trust Company
' " POBox709,MST-21 .
Valley Forge, PA 19482-0709

i Ifto AR: Gavin Scally or Successor

& " Atlantic Richfield Company

317 Anaconda Road

")l : : Butte, MT 59701

By

: If10 BSB: City and County of Butte-Silver Bow
,f"i 155 West Granite

B _ Butte, MT 59701

Attn: Chief Executive

b

%1;3 : (d) Geverning Law. The principal place of administration of this Trust Agreement
shall be Montana. This Trust Agreement and its enforcement shall be governed by and construed
in accordance with the laws of the State of Montana,

(e) . Survival. The provisions of Sections 7(b) and 13 of this Trust Agreement shall
survive termination of this Trust Agreement.

H Conflict with the Obligations, The rights, duties, responsibilities, obligations
and labilities of the Trustee are as set forth in this Trust Agreement, and no provision of any
other document shall affect such rights, responsibilities, obligations and liabilities. Ifthereis 4
conflict between this Trust Agreement with respect to any subject involving the Trustee,
including but not limited to the responsibility, authority or powers of the Trustee, the provisions
of this Trust Agreement shall be controlling.

fg-‘f _ Section 13. Remedies
o (a}  Disputes between AR and BSB. AR and BSB agree that all controversies that
EE ' may arise between AR and BSB under this Agreement shall be resolved pursuant to the

procedures and remedies set forth in Article XX of the Allocation Agreement.

{b)  Disputes between Trustee, AR and BSB. AR, BSB and the Trustec agree that
all controversies that may arise between any of them in connection with the Trust, including, but
—not limited-to; those involving any transactions; or-the construction, performance, or breach of
this or any other agreement between any of them, whether entered into prior to, on, or
subsequent to the date hereof, shall first be the subject of informal dispute resolution. In the
r} event the controversy cannot be resolved through informal negotiations, the parties may elect to
/ resolve the controversy by arbitration under a format agreed vpon at that time; provided
however, AR and Trustee agree that any dispute regarding compensation or expenses of the
o4 Trustee invoiced to AR under Section 8 shall be required to be arbitrated, if not resolved
i informally or by mediation. Judgment upon the award of arbitrators may be entered in any
federal or state court having jurisdiction. In the event the Parties are unable to resolve any

10
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] controversy (other than a dispule regarding compensation or expenses of the Trustee) by
agreement upon an alternative form of dispute resolution as provided above, any Party may

; l commence an action conceming the subject matter of such controversy in any court of competent
jurisdiction located in Montana.

b Section 14.  Effective Date
The effective date of this Trust Agreement ghall be/(@f.m;.w 27,2006,

™N WITNESS WHEREQF, AR, BSB and the Trustee have executed this Trust
Agreement each by action of 2 duly authorized person.

Vanguard National Trust Company

s
g
@
P
&

g o
By: %éﬂw W/MMW’ '

Rob HB‘aﬂlock - Name/Title: [Somalet B 3,70 - -
Northwest Regisn Manager gt o e nn m

L R en

i3
5
Vil

PAUL DAVIDBABE

| CHIEF EXECUTIVE
;}‘ ATTEST

.. APPROVED ASTOFRORM:

‘RQBERT’M’ CARTHY

y COUNTY ATT pﬁ: /

o
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5 STATE OF MONTANA )
:85.
] County of Silver Bow )
o ,
| On  this } day of WWW , 200(g, “before me,
g M D jlie A PFéf a Notary Public for the State of Montana, personally
i

appeared PAUL DAVID BABR and MARY M. McMAHON, known to me to be the Chief
Executive and Clerk and Recorder, respectively, of the City and County of Butte-Silver Bow, a

‘l municipal corporation and political subdivision of the State of Montana, and acknowledged to me
e that they executed the written instrument on behalf of said municipal corporation.

' ' IN WITNESS WHEREOF, I bave hereunto set my band and affi fixed my official seat
,[l ' the day and year in this certificate first above written,

% | INplli k. )71

#l e PRINTED NAMEAY ][] e?:’"ﬂ L FEZ,

NOTARY PUBLIC FOR THE STATE OF MONTANA
RESIDING AT BUTTE, MONTANA
MY COMMISSION EXPIRES_£ ~ R 4 —& 008

12
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ALLOCATION AND SETTLEMENT AGREEMENT
AND
MUTUAL RELEASE OF CLAIMS
BY AND BETWEEN
THE CITY AND COUNTY OF BUTTE-SILVER BOW
AND
ATLANTIC RICHFIELD COMPANY

Effective December 21, 2008
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Exhibit “11.19" Section 8.7.18-—~Ranchiand Packing Dedicated Use Properties Third Party Quilclaim Deed
Exhibit *11.20" Section 9.7.20—MMP Developable Properties Third Party Quitclaim Deed

Exhibit "11.21" Section 9.7.21-Feiry Lane Developable Properties Third Party Quitclaim Deed

Exhibit “11.22" Section 9.7.22—Mountain Con Developable Properties Third Parly Quiitelaim Deed

Exhibit *11.23" Section 8.7.23—CH Twenty Exhibit B Deveiopable Properties Third Party Quitclaim Deed
Exhibit “11.24" Section 9.7.24--Tzarina Travona Developable Properiies Third Parly Quitclaim Deed
Exhibit "11.25" Section 8.7.25-Additional Ferry Lane Developable Properties Third Party Quitclaim Deed
Exhibit "12” Capital Purchase Repair and Replacement Trust Agreement ’
Exhibit “13* Groundwater Treatment Systern Capital Repair and Reptacement Trust Agreement

Exhibit “14" Superfund Management Trust Agreement

Exhibit 18" Superfund Programs Trust Agreement

el Exhibit 18" initial Capltal Purchass, Repslr and Replacement Budgel

,%’1 Exhibit 17" Initiat Superfund Management Budget '
Exhibit 18" Initial Superfund Programs Budget

Exhibit 18" LAD Surface Enhancemant and Land Use Plan
Exhihit “20" Mult-Pathway Program Protocol

Exhibit “21” Schedule, Priorities and Cbjectives for Storm Water System Improvement Plan
Exhibit “22" Criteria for Reclaimed Areas Guidebook Ordinance
Exhiby “23” Criteria for Storm Water Management Ordinance

Exhibit “24” Confrolled Groundwater Areas Submitial Schedule
Exhibit 26" . BSE Memorandum of Coverage

Exhibit “26” Funding Spreeadsheet

Exhibit “27" BSB Position Paper

Exhibit “28” Outline for Groundwater Treatment System Operation and Maintenance Plan
Exhibit “29° Map of AR and BSB Kelley Mine Yard Properties
Exhibit “30" Map of Rail Road Propertlies and Righis-of-Way

Exhibit “31" Polential After Acquired Properties Legal Description
Exhibit “32" MOU 118 Scops of Work

Exhibit 337 List of Expanded Lagoon Treatment Systern Upgrades
Exhibil “34" Map of BSB Sewage Treatment Effiuent Line Extension
Exhibit “35" Multi-Pathway Program Trust Agreement

Exhibit “36™ Initial Mulii-Pathway Program Budget
5
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ALLOCATION AND SETTLEMENT AGREEMENT
AND MUTUAL RELEASE OF CLAIMS

THIS ALLOCATION AND SETTLEMENT AGREEMENT AND MUTUAL RELEASE OF
CLAMS (as hereinafter defined, “Agreement”), is entered into by and between the City and
County of Buite-Silver Bow {hereinafier defined, “BSB") and Atlantic Richfield Company (as
hereinafter defined, AR} as of the effective date (as hereinafter defined, the “Effective Date™) to
set forth agreements, aliocations of responsibility, and releases relating fo the Butte Priority
Solls Operable Unit {(as hereinafter defined, "“BPSOU") of the Silver Bow Creck/Butte ‘Ares NP,
Site {28 hereinafter defined, the "Site”).

L R~ e T

WHEREAS, the United States Environmental Protection Agency {as herginafter defined,
“EPA" and the State of Momtana (as hereinafter defined, the “State™) have initiated actions
pursuant to the Comprehensive Environmental Response, Compensation, and Liability Act of

1880, 42 U.8.C. § 8601, gt seq., as amended (as hereinsfter defined, "CERCLA"), to address

contamination arfsing from historic mining and mineral processing activities within the Site; and
" WHEREAS, a portion of the Site has been designated by EPA as the BPS0OW: and
WHEREAS, AR and BSB have both been ideniified by EFA as potentiaily responsibie

parties under CERCLA for certain response actions and respunse costs arising in the BPSOU
and the Parties anticipate that EPA will require financial assurance for the performance of the

actlons required pursuant fo the Consent Decree for the BPSOU (as hereinafter defined,

MConsent Decree™); and

WHEREAS, EPA issued a Record of Decision in September of 2006 selecling 2 remedy
for the BPSOU, but important detslls regarding the components of the selecied remedy are
anticipated to be further refined in the Consent Decree and various work plans and other
irnplementing documents;

WHEREAS, in order to allocale thelr polential responsibilities, expedite certain actions
and thereby avold the significant cost and expense associated with prolonged and complicated
litigation over the same, AR and BSB desire to enter into this Agreement in order {0 provide a
full statement of their respective rights and responsibilities; and

WHEREAS, in consideration of the funds to be provided by AR to BSB pursuant to the
terms and conditions of this Agreement, BSB has, subject fo the funding limitations set forth in
Sections 18.1, 18.2 and 18.3 hereof, agreed to perform specified actions required by the ROD

—-ag-described inthis-Agreement thatwould otherwise:be the responsibility of-AR-orothersi=rmsmsnas

NOW THEREFORE, in consideration of the mutual covenants and promises contained
in this Agresment, the sufficiency of which is acknowledged, i is hereby understood and agreed
as follows:
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| ARTICLE I,
f ~ EXHIBITS

" Section 1.1. Definitions. Linless otherwise exprassly provided herein, terms used in
' i this Agreement which are defined in CERCLA or in reguiations promulgated under CERCLA

shall have the meaning assigned to them in CERCLA or in such regulations. Whenever terms
;o listed below are used in this Agreement or in the exhibits atiached hereto and mcorporated
f_.?{ hereunder, the following definltions shall apply:

1. "AERL" shalt mean ARCO Environmental Remediation, LL.C, & Defaware
o limited liabillty company, together with all of ils predecessors, successors {meryed acquired or

Pl otherwise), subsidiaries and assigns.
3 2. "Agreement” shaill mean this Allocation and Sefllement Agreement and Mutual
;3 Release of Ciaims and ail documents referenced hereln and all Exhibits attached hereto.

. 3. “Anaconda Sampling Works" shall mean the area depicted on the map
;i attached as Exhibit “1" hereto as the as the “Anaconda Sampling Works."

4. "Applicable Laws” shall mean and include all Environmental Laws, and afl other
statutes, regulations, ordinances, decrees, orders, judgments, or rules of Governmental Entities,
as the same may change from time fo time.

8. “AR” shall mean Atlantic Richfield Company, a Delaware corporation, together
with all of its predecessors, successors (merged, acouired or otherwise), subs&d:anes and
assigns, including, but not imited fo, AERL.

8. *AR Kelley Mine Yard Proparties" shall mean the potlons of the parcels of real
property separately and particulary described in Exhibits *4.5.1", “4.5.2", *5.4.1" and “5,4.2"
hereto that are depicted as the “Kelley Mine Yard Properties” on the map attached as Exhibit

g} 29" hereto.
7. "ARARS" shali mean all Applicabie and Relevant and Appropriate Requirements

= igentified by EPA with respect to the BPSOU in accordance with Section 121 of CERCLA, 42
Q U.s.C. 9621.

5 ' B. “Area One” shall mean the area depicted on the map attached as Exhibit 4"
hereto as “Area One.” :

' 9, "Best Management Practices” shall have the meanmg ascrtbed to the term
iy pUISUENE f0.the ROD. . B — : .

10. "BPSOU" shall mean the area depicted on the map attached as Exhibit *1" herelo
as the “Butie Priority Solls Operable Unit” and any area added thereto by EPA,

11.  “BRES" shall mean the Butle Reclamation Evaluation Systern,

} 12. "BRW" shall mean the portlon of LAO depicied on the map attached as Exhibit
AT 4" hereto as the “Butte Reduction Works.”
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13. "BSB’ shall mean the jocal government of the City and County of Ruite-Silver
Bow, Montana, and any successors thereto, including all officers, employees, agents,
representatives, boards, departments, commissions, programs and authorities thereof. The
term shall also include any “governing authority” established by BSB to adminisier and oversee
the performance of this Agreement and to guide the planning and use of the funds in the
B J Redevelopment Trust Account, consistent with the purposes of this Agreement.

14, “BSB Sewage Treatment Effluent Line Extension” shall mean the sewage
treatment effluent line extension deplcled on the map attached as Exhibit “34" herato.

15. “BSB Groundwater Criteria” shell mean the folowing criteriz for BSB's
evaluation of the accepiabilily of any groundwaler treatment oplion:

1. Meet Montana Water Quality Bureau-Circular 7 standards, thus ensuring
g‘} long-term protection of Silver Bow Creek and down stream water resources;
B 2, Provide aesthetics;
3. Allows maxirmum reuse of the LAO area, including 2 walking trail, wndhfe
viewing areas and interpretive displays;
4, Ensures 2 facility that is practical to maintzain and operate; and
5. Includes a trust fund to operate/maintain/moenitoriupgrade the faci!ity.

“16. “BBB Memorandum of Coverage” shall mean the Memorandusn of Coverage
aftzched as Exhibit ‘25" hereto and any such subsequent ceriificate of insurance. of BSB. :

17.  “BSB Kelley Mine Yard Properties” shall mean the parcels and portions of the
parcels of real properly separately and particularly described in Exhibit "4.5.1°, “4.5.2", *5.4.1"
and “5.4.2" hereto that are depicted as the "Survey Area on the map attached as Exhibit “29"
hereto,

e
i

18.  "BSB_Position_Paper” shall mean the Butte-Silver Bow Position Papsr dated
Cctober §, 2004 which is attached as Exhibit “27" hereto.

19,  "Capital Improvements Accounting Report” shall mean an aceounting report,
“in a form acceptable to BSB and AR; of all amounts withdrawn by BSB from the Capital -~

improvements Trust Account during the prior Fiscal Year.

25
o]

EEad

[odacin g

20,  "Capital Improvements Trust Account” shall mean a segrégated and separate
-------- account-of BSB; with-#-financial-institution-acceptable-to-BSB-and-AR;- thai s ‘established

pursuant to Section 13.7 hereof.

B

T ’ 21.  “Capital Purchase, Repair and Replacement Accounting Report” shall mean
} an accounting report, in & form acceptable to BSB and AR, of all amounts withdrawn by BSB
from the Capital Purchase, Repair and Replacement Trust Account during the prior Fiscal Year.
The term shall intiude a budget reconciliation report which, separately for each Task Account
I and each budget amount for sach Task Account set forth in the Capital Purchase, Repair and
. Replacement Budget for the prior Fiscal Year, compares the total amount actually incurred by

i BSEH with the total budgeted amount, and any amous carried forward by BSB.
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22, ‘“Capitai Purchase, Repair and Replacement Budget” shall mean a budget, in
the form of the Initial Capital Purchase, Repair and Replacement Budget, which seis forth sl
anticipated uses of funds from the Capital Purchase, Repalr and Replacement Trust Account by
BSB during the next Fiscal Year for Capitai Purchase, Repair and Replacement Costs, and
which sets forth the amount BSB may request the trustee to pay o BSB from the Capital
Purchase, Repalr and Replacernent Trust Account for each quarter of the next Fiscal Year for
Capital Purchase, Repair and Replacement Costs for each Task Account in accordance with the
terms and conditions of Section 13.5 hereof and the Caplial Purchase, Repair and Repiammenﬁ
Trust Agreement.

23. “Capital Purchase, Repair and Replacement Cosis” shall mean the chargses,
expenses, fees and other costs reasonably incurred by BSB to construct and design
improvements {o the Storm Water System pursuant to Section 5.3 hereof. The term shall also
o include the expenses incurred by BSB lo purchase eguipment and vehicles of the general type
J and at the frequency set forth in the spreadsheet atiached as Exhibit “7” hereto.

24,  “Capital Purchase, Repair and Replacement Trust Account” shall mean &
segregated accuuni with Trustee that is established pursuant to Section 13.1 hereof, ‘

25. “Capital Purchase, Repalr and Replacement Trust Agresment” shall mean
the Trust Agreement between AR and BSB attached as Exhibit “12" hereto.

%

26. “CECRA” shall mean the Montana Comprehensive Envircnmental Cleanup and
Responsibility Act, §75-10-701 et seq., MCA, and any amendments thereto.

27. “CERCLA® shall mean the Comprehensive Environmental Response,
P Compensation, ‘and Liabi Liability Act of 1980, 42 U.5.C. § 8601, et _e}__g and any amendmants
‘;J thereto.
HZ

28. “Clark_Tailings Waste Areas” shall mean the area depicted on the map
atiached as Exhibit'1" hereto as the Clark Tailings Waste Areas.”

28, “Colorado Smelter” shall mean the area depicted on the map attached as
,&3 Exhibit “1* hereto as the Colorado Smelter.”

30. “Consent Decree” shall mean the consent decree required under Section 21.2
hereof.

31.  “Controlled Groundwater Areas” shall mean those areas within Butie-Silver
Bow County that have been gstabiished as Controfled Groundwater Areas by MDNRC as of the

CnntroE ad Groundwater Area and any amendments or addlt;ons therato The term shal! also
include ali such additional areas within Bulte-8Bilver Bow County which may be so established
on or after the Effeciive Date pursuant to the ferms and conditions of Section 4.6 hereof
} including, without limitation, the Butte Mine Fiooding Conirolled Groundwater Area, the BPSQU
Alluvial Controlled Groundwatler Area, the Monizna Pole Plant Controlled Groundwater Area
J and the WSSOU Controlled Groundwater Area,

32.  “Controlled Groundwater Area Orders” shall mean all final orders issued by
v © the MDNRC with raspect to the Conirolied Groundwater Areas and any amendments thereto.
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and Exhibit "9.4. 2” hereto

33 “‘Controlled  Groundwater Areas Submittal Schedule” shall’ mean the

- Controlled Groundwater Areas Submittal Schedu}e atfached as Exhibit "24” hereto.

34, . "Conventional Groundwater Treatment System” shall mean a system required
by the RQD, If any, for freating groundwater through fime precipitation whether separate from or
in conjunction with the Expanded Lagoon Treatment System. If such a system is operated in
conjunction with the Expanded Lagoon Treatment System, the term shall also include the
Expanded Lagoon Treatment Systern, .

35, “Co-Pay Percentaoe” shall mean the appiacab!e co-pay percentage under the
Insurance Policy or any renewal thereof securad pursusni to Section 17,8 hereof,

36. “Cost Cap Coverage” shali mean the coverage provided under Section 1.G of
the insurance Policy.

37. “Covenants” shall have the meaning ascribed o the term in the Dedicated Use
Propemes Quitciaim Deeds and the Developable Properties Quitclaim Deeds.

38. “Dedicated Use Properties” shall mean the parcels of real property separately
and particularly described in Exhibits “4.1.1"through “4.1.15", Exhibits *4.2,1" and “4.2.2, and
Exhibits“4,3,1" through “4.3.6" hereto, The term shall also include the RSB Kelley Mine Yard
Properties separately and particularly described in Exhibits “4.5.1" and *4.5.2” hereto. The term
shall also include, as of the date of conveyance to BSB, all parceis of real property
characterized as Dedicated Use Properties and conveyed to BSB as such pursuant fo Sections

- 8.5 or 8.6 hereof.

| 39 | “Dedicated Uge Pro;gerties Qu;tclatm Deeds” shall mean the forms of qu:tclarm -

deeds attached as Exhibiis “8.1,1” through “8.1.15", Exhibits “8.2.1" and “8,2.2", Exhibits “8.3.1"
through “8.3.6" and Exhibits *8.4.1" and "8.4.2" hereto.

40, “Develooable Properties” shall mean the parcels of real property separately and
paiticularly described in Exhibits “5.1.1" through "5.1.8", Exhibit “5.2.1", and Exhibit “5.3.1"
hereto. The term shall also include the BSB Kelley Mine Yard Properiies separately and
particularly described in Exhibits "5.4.1" and "5.4.2" herefo. The term shall also include, as of
the date of conveyance to BSB, all parcels of real properly characterized as Developable
Propert:es and conveyed 20 BSB s such pursuant to $ectxons 9 50r 9 8 hereof

41, “Developab!e Propertles thc%a:m Deeds shafl mean the forms of qwtc alm
deeds attached as Exhibils *8.1.1" through "9 1.8, Exhibit *8.2.1"7, Exhibil *9.3.1" Exhibit "8.4.1”

42, Effet:twe Date sha!l mean the date on whlch this Agreement is fuiiy executed

by the Parties.

43. “Emergency Response Actions” shall mean actions taken by AR and/or BSB to
prevent, abale or minimize the aclions or vccurrences described in Section 20.8 hereof.

44,  “Environmental Conditions” shall mean and include, without limitation, any
condition, circumstance, guality, quantity or other state of the land, subsurface, siraia, air,
surface water, groundwater, fish, wildlife, or biota arising out of, related to or resutlting from the
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Release or threatened Release, generatlon, transport, handling, freatment, storage, disposal,
management, presence of or exposure to any Mine Waste.

45. “Environmental Laws” shall mean any past, present or fulure federal, siate or
locai laws, reguiations, ordinances, permits, approvals or authorizations pertaining to natural
rescurces, Environmentat Conditions, protection of human health, welfare or the environment or
historic, archeological or cultural preservation, including, without fimitation, CERCLA, the Clean
Alr Act (42 11.8.C. §§ 7401 gt seqa.); the Federal Water Pollution Control Act (33 U.S.C. §§ 1251
et sed.); the Resource Conservation and Recovery Act (42 U.8.C, §§ 6201 & seq.); the Safe
Drinking Water Act (42 U.8.C, §§ 300(f) et seq.) the National Historic Preservation Act {16
U.S.C. § 470),CECRA; the Moniana Water Quality Act (M.C.A. §§ 75-5-101 gt seq.); the Clean
Air Act of Montana {M.C.A. §§ 75-2-101 &t seq.); ihe Natural Streambed and Land Preservation
Act (M.C.A. §8 75-7-101 gt seq.), the Montana Hard Rock Mining Act (M.C.A. §§ 82-4-300 gt
seq.); and the Montana Floodplain and Floodway Management Act (M.C.A. §§ 76-5-101 et
seqa.); all as amended and as may change from time to ime; and any ARARS; and any
provisiohs or theories of common law providing for any cause of action remedy or right of
recovery with respect to, arising from or related io Environmental Conditions, as any such
provisions or theories may change from time to time.

46.  "EPA" shall mean the United States Environmental Protection Agency and any

* SUCCessor agency thereto

' 47, “Expanded Lagoon Treatment System shall mean the groundwater coliection,
conveyance and treatment system at LAO described in the LAO Work Plan Addendum that AR
constructed and is operating prior to and as of the Effective Date. The term shall include,
without limitation all Expanded Lagoon Treatment System Upgrades designed and constructed
by AR pursuant to Section 4.2 hereof. The ferm shall also include, without limitation all
additionaj Response Actions designed and constructed by AR pursuant to section 4.2 hereof.
The term shall also include all collection and conveyance structures and fixtures associated with
the treatment of alluvial groundwater from the MSD, West Camp and LAO areas.

48, “Expanded Lagoon Treatment System Upgrades” shall mean each of the
improvernents and upgrades io the Expanded Lagoon Treatment System described in Exhibit
“33" hereto. The term shall include, without limitation, all Expanded Lagoon Treatment System
Upgrades designed and constructed by AR pursuant lo Section 4.2 hereof.

4. *Feasibility Study” shall mean the EPA's Feasibility Study {or the BPSOU dated
March 2004,

50, “Fiscal Year” means a year commencing on July 1 and ending on June 30.

i B *Foree-Majeure” shall- mean any-event-arising from-causes-beyond the-controf of -
the Parties, of any entity controlied by the Parties, or of the Parties’ contractors, that delays or

prevents the perfonmance of any obligation under this Agreemen! despife the Parties’ best
efforts to fulfill the obligation. The requirement that the Parties exercise "best efforis to fulfil the
obligation” includes using best efforts to anticipate any potential Force Majeure event and best
efforts to address the effects of any potential Force Majeure event (1) as it Is occurring and (2)
following the potential Force Majeure event, such that the delay is minimized fo the greatest
extent possible. Any event that constitutes a Force Majeure event as defined in any order,
decree or directive Issued in connection with Environmental Laws shall afso constitute a Force

BPS 023550



Majeure event for purposes of this Agreement, provided, however, that Force Majeure does not
include a Party’s financial inability to complete its obligations under this Agreement.

52. "Funding Spreadsheet” shall mean ihe spreadsheet attached as Exhibit “26"
5 hereto with a budget projection prepared for illustrative purposes.

53. "GIS" shall mean BSB's Geographic Information System and other related
computerized and hard copy data tracking and data management systemns related to the
{ BPSOU operated by BSB.

54, "GMMIA" shall mean the area depicted on the map attached as Exhibit 3" hereto
; as the “Granife Mountain Memoriat inferpretive Area.” The term shall inclide ihe Mountain Con,
Moose Dumps, Wake up Jim and Green Mountain areas depicted on Exhibit “3" hereto.

55. “GMMIA Reclamation Plan” shall mean the plan attached ic the Feasibility
Study as Appendix E-4, The term shall include the historic mitigation and restoration activities
identified in the GMMIA Reclamation Plan (i.e., completion of the memoral, wark on the
entryway road and interpretive signage and completion of activities at the Mountain Con .

86. “Geold Smith Dumps” shall mean the area depictéd on the map attached as
Exhibit “1" hereto as the as the "Gold Smith Dumps.”

B7. ‘Governmental Enfity" shall mean any Federal or State government
administrative agency or commission, or other governmental authority or instrumentality having
jurisdiction over the Parties and the subject matter. For purposes of this Agreement, the term
shall not include BSS.

58. ‘“Groundwater Treatment System” shall mean the Expanded Lagoon Treatment
System and/ or the Conventional Groundwater Treatment System,

54, "Groundwater Treatment System Capital Repair and Replacement” shall
“'J mean any repair or replacement of & capital component of the Groundwater Treatment Systern

which is comparable in quality and specifications and necessary for the system to remain
suitable and efficient for use in substantially the same manner and fashion as originally

5;—] intended,
I

60, “Groundwater Treafment System Capital Repalr and_ Replacement

- Accounting Report™shall mean an accounting repord, in.a form accepteble to BSB and AR, of
all amounts withdrawn by BSB from the Groundwater Treatment System Capital Repair and
Replacement Trus! Account during the prior Fiscal Year. The term shall include a budget
reconciliation report which, separately for each budget amount set forth in the Groundwater

femsuas

the fotal amount actually incurred by BSB with the tolal budgeted amount, and any amounts re-~
geposiied into the Groundwater Treatment System Capital Repair and Replacement Trust
Account by BSB.

61. “Greundwater Treatment System Capital Repair and Replacement Budget”
. shall mean a budget, in a form accepiable fo BSB and AR, which sets forth ali anficipated uses
} of funds from the Groundwater Treaiment Systern Capilal Repair and Replacement Trust

Account for Groundwater Treatment Systemn Capital Repair and Replacement Costs.
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62. ‘"Greundwater Treatment System Capital Repair and Replacement Costs”
shall mean the charges, expenses, fees and olher costs reasonably incurred by BSB to make
Groundwater Treatment System Capital Repair and Replacement pursuant to Section 4.2
andfor 4,3 heraof. .

63, "Groundwater Treatment Svsterm Capital Repair and Replacement Trust

Account” shall mean 2 segregated accour! with Trustee that is established pursuant to
Section 14.1 hersof. '

84. “Groundwater Treatment System Capital Repail and Replacement Trust
Agreement” shall mean the Trust Agreement between AR and BSB aftached as Exhibit *13”

nereio,

65. “Groundwater Treatment System Operation and Maintenance Plan" shall
mean the plan to be developed by AR pursuant to Section 4.4 hereof for EPA approval. Said
plan shall be consistent with the outline for the Groundwater Treatment System Operation and

Maintenance Plan that are sat forth in Exhibit “28" herefo.

66.  “Growth Policy” shall mean the BSE Growth Policy adopted by resolution of the
BSB Council of Commissioners prior o the Effective Date and any amendments thereto.

67.  “Historic Mining Landscape Area” shall mean the area depicted on the map
attached as Exhibit “3" herefo as the “Historic Mining Landscape Area’, and any area added

thereto by EFA

68. “Hook-up Ordinance” shall mean the ordinance set forth at Section 13.20.210 of
the Butte-Silver Bow Municipal Code and any amendments thereto adopted pursuant to Seclion

4.5 hereof, .

69. “initial Capital Purchase, Repair and Replacement Budget” shall mean the
Capital Purchase, Repair and Replacement Budget attached as Exhibit “16™ hereto.

70. “Initial Multi-Pathway Program Budget’ shall mean the Muiti-Pathway Program
Budget attached as Exhibit “38" hereto.

71. “initial _Superfund Management Budgef” shalf mean the Superfund
Management Budget attached as Exhibit “17” hereto.

72, “initial Superfund Programs Budget” shall mean the Superfund Programs

e ¥ 3o “Insurance Policy” shall mean the Remediation Expense and Premises Pollution
Liability Insurance Policy (Polley No. PRMG22086078 001) procured by AR from llinois Union
Insurance Company and all endorsements, attachments and amendments thereto.

74.  “Insurance Company” shall mean liinois Union Insurence Company and any
successor insurance company therelo. The lerm shall also include any insurance company
from whom BSB secures a renewal of the Insurance Folicy pursuant o Section 17.6 hereof.

75.  “Jenny Dell” shall mean the area depicted on the map attached as Exhibit “1*
hereto as the “Jenny Dell.” ‘
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78.  "LAQ” shall mean the area depicted on the map attached as Exhibit “1" hereto
as the “Lower Area One.” .

77.  “LAO Surface Enhancementi and Land Use Plan" shall mean the LAO Surface
Enhancement and Land Use Plan aftached as Exhibit “19" hereto.

78.  “LAQ Work Plan Addendum” shall mean the Work Plan Addendum, Lower Area
One/Colorado Tallings Treatment Lagoon Expansion and Modification for MSD Base Flow
Addition dated Juiy 2004, '

78, “MBMG" shall mean the Moniana Bureau of Mines and Geology and any
successor agency thereto.

80. "MDEQ" shall mean the Montana Department of Envirenmental Quality and any
successor agency thereto. ‘

81. “MDNRC" shall mean the Montana Depariment of Natural Resources and
Conservation and any successor agency thereto.

82. "Mine Waste" shall mean sclid, fiquid or gaseous waste materials and their
constitients resulting from or refated to mining, milling, smelfing, refining operations, or other
mineral exiraction, beneficiation or processing arid any siructures and debris associated with
such operations, including, without fimitation, the following waste materials and their
constituents resulting from or related to the exiraction, beneficiation, or processing of ores and
minerals: waste rock, overburden, tailings, slag, five dust, metals, contaminzted soils and other
hazardous substances. for which. the. Parties are required fo take. achion pursuant o the ROD,..
The term shall include gludge from the Groundwater Treatment System.

83. “Mine Waste Source Areas” shall mean all parcels or portions of parceis of real
property within the BPSOU at which Mine Wastes are located as of the Effective Date of this
bR Agreement. The term shall include the GMMIA, the Syndicate Pit, the LAQ, the Jenny Dell, the
S Gold Smith Dumps, the Anaconda Sampling Works, the Unnamed Dump 8ite, the Colorado
Smelter and the Clark Tailings Waste Areas. The term shall also include, without limitation, the
Storm Water Sites. The term shall not include the MSD Corridor or the Mine Waste Repository,
The term shall not include the Rail Road Properties.

-84 - - -"Mine Waste Repository™ shall mean the area of approximately ten (10) acres -
deplcted on the map attached as Exhibit “3.1* hereto as the "Mine Wasie Reposttory and any
additions thereto or expansions thereof.”

«} i =85 " MOU-118"shall-mean-that-cerfain-Memoerandum-of -Understanding - (MOU - No; - -
8 MT*'!‘EQ) betweers BSB and AR effective March 7, 1885, as amended by the change orders
executed by the Parlies and as further amended by the Scope of Work for MOU 118,

{ . 886. “MOU 135" shall mean that certain Memorandum of Understanding (MOU No.
’ MT-135) between BSB and AR, as the assignee of AERL, effective April 1, 2001, as amended
, by the change orders executed by the Parties and as further amended by the Mult-Pathway
] Program Protocol,
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87. "MSD Coridor” shall mean the area depicted on the map attached as Exhibit *1*
hereto as the "Metro Storm Drain Corridor,”

88. “MSD Work Plan” shall mean the Final Horseshoe Bend Effluent Pipeline/Metro
Storm Drain Design ReporfWork Plan dated September 2003, as implemented prior fo the
Effective Date,

89.  “Multi-Pathway Program” shall mean a programmatic approach administered by
‘ I . BSB to simulfaneously investigate and abate residential exposure io Mine Waste and
X agsociated metals (lead, arsenic and mercury) within the BPSOU which exceed ROD action
levels that: (1) includes, without limitation, the following program components: (i} interlor living-
area dusi abatement; (i) interior atiic dust abatement; and (jil) exterior yard abatement; (iv) a
retals education program; (v) clinical testing for metal exposure; and (vi) envircnmental testing
for lead, arsenic and mercury; and (2) is consistent with the Mutlti-Pathway Program Protocol.

90. “Mulli-Pathway Program Accounting Report” shall mean a guartery
accounting report, in a form acceplable to BEB and AR, of all amounts withdrawn by BSE from
ihe Multi-Pathway Program Trust Account during the prior guater of the Fiscal Year. The term
’f:ﬁj shall include a budget reconciliation report which compares the total amount actually incurred by
£ BSB with the total budgeted amount, and any amounts carried forward by BSB,

g 1.  “Muli-Pathway Program Budaet” shall mean a budget, in the form of the Initial

Mult-Pathway Program Budgei, which sets forih all anticipated uses of funds from the Multi-
Pathway Program Trust Account by BSB during the next Fiscal Year for Mu;ii-Pathway Program
Costs, and which sets forth the amount BSB may request the trustee to pay id BSB from the
Multi-Pathway Program Trust Account for each quarter of the next Fiscal Year for Multi-Pathway
Program Costs in accordance with the terms and conditions of Section 11.7 and the Muiti-
Pathway Program Trust Agreement.

92.  “BMuiti-Pathway Program Costs” shall mean the charges, expenses, fees and
other costs reasenably incurred by BSE to perform s duties and obllgations under Section 6.1
hereof. .

93. “Multi-Pathway Program Obligations” shall mean the obllgations that BSB is
? obligated 1o perfarm pursuant to Section 6.1 hereof.

94,  "Muli-Pathway Program Protocol” shall mean the protocol for implementation
of the Multi-Pathway Program attached as Exhibit “20" hereto, and such subsequent
amendments as may from time to time be concuired in by both B8B and AR, which concurrence
shall not be unreasonably withheld, and approved by EPA,

t;.% e e B8 Hi-Pathway Program Trust Account” shall- mean-a segregated account-with -
M Trustee that is established pursuant {d Section 11.1 hereof.

96. “Muiti-Pathwgv Program Trust Aareement” shall mean the Trust Agreement
betwean AR and B8B attached as Exhibit “35" hereto.

97. “Named Insured” shall have the meaning ascribed 1o the term in the Insurance

]
} Policy.
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98, “NPL Sites” shall mean the Site, the Montana Pole and Treating Plant NPL Site,
the Anaconda Smeller NPL Site and the Milltown Reservoir/Clark Fork River NPL Site and any
areas added thereto by EPA.

99.  “Obligations” shall have the meaning ascribed o the term in the Dedicated Use
Propetfies Quitclaim Deeds and the Developable Properties Quitclaim Deeds.

100. ‘“Operation and Maintenance Activities” shall mean all activities of any Kind or
nature whatsoever which are required pursuani fo the ROD: (i} io moniior Environmental
Conditions and/or Response Actions; and (i) fo maintain, repair and/or replace any component
of any Response Action. The ferm shall include, without limitation, all related sampling,
inspection and reporiing requirerents.  The term shall also indluds Implementation of the
Groundwater Treatment System Operation and Maintenance Plan, The term shall also include,
without limitation, all activiies necessary io mainfain an effective vegetative cover and all
activitles necessary to control noxious weeds, erosion and unauthorized entries. The term shall
also include, without fimitation, the removal of garbage and debris. The term shall not include
any Groundwater Treatment System Capital Repair and Replacement. Except as provitded in
2 Section 4.4 hereof with regard to speciiic monitoring activities associated with the Groundwater
j Treatment System and in Section 5.2 hereof with regard {o periodic performance tests and other

monitoring of Best Management Practices associated with the Superfund Storm Water
Structures, the term shall also not include and BSE shall not be required to perform any other
Silver Bow Creek surface water or alluvial groundwater monitoring generally within the BPSOU.
AR anticipates that the USGS will perform such other Silver Bow Creek surface water quality
monitoring pursuant to the tenms of a separate agreement between AR and the USGS, and that
the MBMG will perform such other alluvial groundwater quality monitoring pursuant to the lerms
of a separate agreement befween AR and MBMG. Notwithstanding any other term or condition

.. of this. Agreement,. BSB shall not be responsible for such other Silver Bow Creek surface water

or alluvial ground water monitoring even if AR Is not successful in negotiating such agreements
with USGS or MBMG. The term shall alzo not include any Response Actions.

101, “Oversight Costs” shall mean those response costs incurred by EPA or MDEQ

(either as the lead agency or support agency) in monitoring and supervising the performance of

the work reguired by the ROD, including costs incurred in reviewing plans, reports and other

documents. The term shall not include any costs of direct action by EPA and/or MDEQ &t the

& BPSOU or indirect costs that EPA or MDEQ incurs as a result of: (i) a default by BSB in the

: performance of any of BSB's dulies and obligations under this Agreement or (i) a Work
Takeover of any Superfund Programs Obligations.

102. “Parties” shall mean AR and BSB.

103. “Person” shall mean an individual, trust, firm, joint venture, consoriium,
<-commercial-entity,-partnership,-association; -or--corporation.-- - The ferm.shall not-inslude-the. ...
Parties or any Governmenta! Enity.

& 104. “Policy Limits" shall mean the limits of lability set forth in ltem 5 of the
j}} Declarations to the Insurance Policy or any renewal thereof secured pursuant to Section 17.6
hareof.
’! 105. “Policy FPeriod” shalt mean the policy period set forih in ltem 2 of the
; . Declarations fo the Insurance Policy or any renewal thereof secured pursuant fo Section 17.6
o hereof.
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108. ‘“Prioritization Criteria” shall mean the criteria for prioritizing the design and

construction of storm water improvement projects as part of BSB's engineering evaluation, as

described in the Storm Water Improvement Plan and Exhibit “21” hereto.

107.  "Prority Projects” shall mean those storm water improvement projects that the
Parties anticipate will be constructed within ten {10) years following the Effective Date {o the
extent practicable, as described in the Storm Water Improvemen! Plan and Exhibit “21" hereto.

108. “Rail Road Properfies” shall mean the propemes and rights-of-way depicted on
the map attached as Exhibit “30" hereto,

109. ‘“Reclaimed Areas Guidebook Ordinance" shall meah an ordinance which is
consistent the principles set forth in Exhibit “22" hereto.

110. "Redevelopment Accounting Report* shall mean an accounting repord, in a
form acceptable to BSB and AR, of all amounts withdrawn by BSB from the Redevelopment
Trust Account during the prior Fiscal Year

111. "Redevelopment Trust Account" shall mean a segregated and separaie
acsount of BSB, with a financial institution acceptable to BSB and AR, that is established
pursuant to Section 15.1 hereof.

112. "Redional Historic Preservation Plan" shall mean the Upper Clark Fork River
Basin Regional Historic Preservation Plan and any amendment thereto.

113. “Releasg” shall mean any spilling, Ieaking, pumping, pouring, emilling, leaching,
migration, emptying, discharging, injecting, escaping, dumpmg, burying, disposal or emanation

whatsoever.

114. “Remediation Plan _Er Endorsement" shall mean the Remediation Plan
Endorsement 1o the Insurance Policy.

118. *Response Action” shall mean any response, removal, or remedial action, within

- the meaning of those terms under CERCLA and CECRA, regardiess of whether such actions

are underiaken pursuant to CERCLA or CECRA authority and any reclamation, restoration, or
rehabilitation actions or any other actions of any kind or hature whatsosever required under any
Applicable Laws to address Environmental Conditions. The term shall not include: (i) any
actions taken principally (o assess or restore the quality of any natural resources; or (i) any
Operation and Maintenance Activities. To the extent the definition of Response Action used in

- this Agreement is mconsnsient with the definitions set forth in Secﬁons 101 (23) (24) and (25) of

Agreement shail controi

116. “ROD" shall mean the EPA’s Record of Decision issued in September of 2008
that selected a final remedy for the BPSOU, fogether with all attachments or amendments
thereto, all implementing documentation prepared pursuant to the RO, all explanations of
significant differences, and ail changes thereto mandated by EPA and/or MDEQ.

117. “Scope of Work for MOU 118" shall mean the scope of work aitaghed hereto as
Exhibit 32. :
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118. “Second Programmatic  Agreement’ shail mean that certain Second
Programmatic Agreement between BSB, AR, EPA, the Advisory Council on Historic
Preservation, the Montana State Historic Preservation Office, Anaconda/Deer Lodge County,
the town of Walkerville, and the Montana Department of Environmental Quality dated
September 14, 1854, :

118, ‘BIR" shall mean the applicable self-insured retention set forth in item 6 to the
Declarations of the Insurance Policy or any renewal thereof securad pursuant to Section 17.6
heraof.

120, “Site® shaill mean the "Siiver Bow Cresk/Butle Arsa NPL Site and any area added
thereto by EPA. ‘

121. “State” shall mean the State of Montana, all agencies thereof, and any
suscessors thereto.

122, “Storm Water Management Ordinapce” shall mean an ordinance which ié

consistent the principles set forth in Exhibit “23" hereto.

123, “Storm Water Sifes” shall mean the parcels of real property or poriioris of
parcels of raal property described in Exhibit “6” hereto.

124, *Storm Water System” shall mean afl storm water conveyance structures

owned or controlied by BSB as of the Effective Date and any such struciures designed,

procured, construcied or otherwise acquired by BSB after the Effective Date. The term shall

" include all repairs, replacemnents and improvements designed and constructed by BSB pursuant, g

1o the Storm Water System Improvement Plan. The term shall not include the Superfund Storm
Water Structures.

125. “Storm Water System Improvement Plan” shall méan ite plan fo be developed
by BSB pursuant fo Section 5.3 hereof. Said plan shall be consistent with the schedule,

privrities and objectives for the repalr replacement and improvement of components of the
Storm Water System that are set forth in Exhibit “21" hereto.

126. “Substantially Complied With Showing Reliable §y§tem Performance” shall
mean compliance with all of the performance criteria applicable io the Operation and

Maintenance-Activiies-contemnplated -under-Sections 4.2 andfor 4.3 -hereof,-laking into-acsount- -

variances from discharge requirements zilowed by EPA pursuant to the ROD during such
Operation and Maintenance Aclivities.

Superfund Management Trust Account during the prior Fiscal Year. The term shall include a
budget reconciliation report which, separaiely for each Task Account and each budget amount
for each Task Account set forth in the Superfund Management Budget for the prior Fiscal Year,
comparas the folal amount actually incured by BSB with the total budgeted amount, and any

amounts carried forward by BSB.

128, ‘"Superfund Management Budget’ shall mean a budget, in the form of the Initial
Superfund Management Budget, which seis forth ail anticipated uses of funds from the
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Superfund Management Trust Account by BSB during the nexi Fiscal Year for Superfund
Management Costs, and which sets forth the amount BSB may request the trustee to pay fo
BSE from the Superfund Management Trust Account for each quarter of the next Fiscal Year for
Superfund Management Cosls for each Task Account In accordance with the terms and
conditions of Section 12.5 and the Superfund Management Trust Agreement.

1289, "Superiund Management Costs” shall mean the charges, expenses, fees and
other costs reasonably incurred by BSE to perform its duties and obligations under Sections 4.5,
4.6,4.7,5.4,6.2,7.4, 81,8.2,83,95,986,0.7, 9.8, 8.11, and 9.12 hereof.

130.  “Superfund Management Obligations” shail mean the obligations that BSB is
obligaied io perform pursuant io Sections 4.5, 4.6, 4.7, 5.4, 6.2, 7 4, 8.1, 8.2, 8.3, 8.5, 8.6, 9.7,
8.8, .11, and 9.12 hereof.

131. “"Superfund Management Trust Account’ shall mean a segregated account
with Trustee thal is established pursuant to Secu'or) 2.1 hereof.

132. “Superfund Management Trust Agreement” shall mean the ;I‘rust Agreement
between AR and BSB attached as Exhlbit “14” hereto.

133. "Superfund Programs Accounting Report” shall mean a quarterly accounting

% report, in a form accepiable to BEB and AR. of all amounis withdrawn by BSBE from the
Superfund Programs Trust Account during the prier quarter of the Fiscal Year. The term shall

include a budget reconciliation report which, separately for each Task Account and each budget
amount for each Task Account set forth in the approved Superfund Programs Budget, compares
i the total amount actually incusted by BSB with the total budgeted amount, and any amounts
s carried forward by BSB,

134, “Superfund Programs Budgef” shall mean a budget, in the form of the Initial
Superfund Prograrms Budget, which sets forth all anticipated uses of funds from the Superfund
Programs Trust Account by BSB during the next Fiscal Year for Superfund Programs Costs,
and which sets forth the amount BSB may request the trustee fo pay to BSB from the Superfund
Programs Trust Account for each quarter of the next Fiscal Year for-Superfund Programs Costs
_ for each Task Account in accordance with the terms and conditions of Section 10.7 and the
z Superfund Programs Trust Agreement. From and after the date on which the duties and
¥ obligations {o perform QOperation and Maintenance Activities are transferred from AR to BSB
§ pursuant to Seclions 4.2 andlor 4.3 hereof, the budget shall include the amount BSB may
requast the trusiee to pay to BSB from the Superfund Programs Trust Account for each quarter
of the next Fiscal Year for the grouhdwater freatment Task Account identified in the initial
.Superfund Programs Budget.

other costs reasonably incurred by BSB to perforrn its duies and obligations under Sections 3.8,
3.7, 6.2, 7.1, and 7.3 hereof. From and after the date on which the duties and obligations to
perform Operation and Maintenance Activities are transferred from AR to BSB pursuant to
Sections 4.2, 4.3, and/or 7.2 heredt, the term shall also include the charges, expenses, fees and
other costs reasonably incurred by BSB to perform the Operation and Mainienance Achivities
. required of BSB pursuant fo Sections 4.2, 4.3, andfor 7.2 hereof. The terms shall not include
I any charges, expenses, fees or other cosis reasonably incurred by BSB {o make any
: Groundwater Treatment Systemn Capital Repair and Replacement pursuant to Sections 4.2
andfor 4.3 hereof uniess the Groundwater Treatment System Capital Repair and Replacement
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Account has been exhausied, in which case the term shall include such charges, expenses,
fees and other costs reasonably incurred after such exhaustion.

136, “Superfund Programs Obligations” shall mean the obligations that BSB is
obligated o parform pursuant {o Sections 3.6, 3.7, 4.2, 4.3, 8.2, 7.1, 7.2 and 7.3 herecf. The
term shail not include BSB's separate obligations to make any Groundwater Treatment System
Capital Repalr and Replacement pursuant to Sections 4.2 andfor 4.3 herect, uniess the
Groundwaler Treatrment System Capital Repair and Replacement Account has been exhausted,
in which case the term shall include those obligations.. .

137.  "Buperfund Programs Trust Account” shall mean a segregaled account with
Trustee thet is established pursuant o Section 10,1 herecf.

138. “Superfund Programs Trust Agreement” shall mean the Trust Agreement
between AR and BSE attached a5 Exhibit “15” hereto,

138. “Superfund Siorm Water Structures” shall mean the storm water conveyance
structures depicted on the map attached as Exhibit “2" hereto.

140, “Superfund Storm Water Structures Quitclaim Deed” shall mean the form of
quitclaim deed altached hereto as Exhibit *10."

141, “Syndicate Pif" shall mean the area depicted on the map attached as Exhibit “1¢
hereto as the "Syndicate Pit.”

-142. "Syndicate Pit Reclamation Plan” shall mean the plan attached fo the

Feasibility Study. as Appendix. E-24. . The term shall include the provision of appropriate means. .. .

for the release of standing water from the detention basin focated at the Syndicate Pit following
an appropriate period for the settling of solids, "

143. “Task Accournt’ shall mean any of the categories of funding identifled as a2 “fask
account” in the Funding Spreadsheet.

144, "Third Party Quitclaim Deed” shall mean the forms of quitclaim deeds atiached
hereto as Exhibit *11.1" through "11.25"

145,  "Trustee" shall mean a financial institution mutually acceptable to the Parlies,

146.  “Unnamed Dump Site” shall mean the area depicted on the map atlached as
Exhibit *1* hereto as the “Unnamed Durnp Site.”

s A A MUSGE  shall -mean the -United-- States - Geologic - Survey -and:any. SUCCRSSEE il e

agency thereto,

148,  “West Camp” shall mean the Travona / West Camp Systern as described in the
Record of Dacision or the Mine Flooding Operable Unif issued by EPA (Septernber 1984).

148. “West Camp Operations and Maintenance Activities” shali mean the
activities set forth in the Groundwater Treatrnent Systern Operation and Maintenance Plan, and
any EPA approved amendments thereto, which shall incorporate the EPA approved Operation
and Maintenance Manual, West Camp Pumping System (Becember 2001).
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150, “Work Takeover” shall mean the assumption of some or all of the Superfund
Programs Obligations by EPA or MDEQ without AR’s written approval.

. 151, "WSSOU" shall mean the area within the Site hereafter delineated by EPA as the
ij::i “West Side Sclls Operable Unit” and any area added thereto by EPA.

452, “Zoning Ordihance” shall mean BSB's Zoning Ordinance set forth at Title XVii
of the Butte-Silver Bow Municipal Code and any amendmenis thereto,

” ARTICLE B

i

e REPRESENTATIONS AND COVENANTS

;’g:} Section 21, Representations and Covenants of BSB. BSB represents and
| covenants as follows: : '

E:\;»" 1. This Agreernent has been duly authorlzed, executed and delivered by BSB and,
1 upon the valid execution and delivery hereof by AR, is a valid and binding obligation of BSB,

enforceable in accordance with its terms.

g 2. The execution and delivery of this Agreement and the consummation of the

transactions contemplated hereby and the fulfiliment of the terms heresof will not conflict with, or
constitute on the part of BSB a breach of, or a default under, any {1} law, or (i) the Charter of
BSB or any provisions or any other legisiative act or other proceeding establishing or relating to
the establishment of BSB or its affairs or its ordinances and resolutions, or (i) agreement,
indenture, morigage, lease or other Instrument fo which BSB is a party or by which i or its

property Is bound.

: 3. No officer of BSB who Is authorized to take part in any manner in making this
Agreement or any contract conternplated hereby has a personal financial interest in or has
personally and financially benefited from the Agreement or any stich contract. -

4. Except for the ROD and Consent Decree as provided in Sections 20.11 and 21.2

g hereof, to the best knowledge of the officers of BSB, there is no pending or threatened suit,
) - action or proceeding against or affecting BSB before or by any court, arbitrator, administrative
. agency or other governmental authority which may materially and adversely affect the validity of
this Agreement, -any of BSB's obligations under this Agreement, or any of the transactions

contemplated hereby.

as follows:

1. This Agreement has been duly authorized, executed and delivered by AR and,
upon the valid execution and delivery hereof by BSB is a valid and binding obligation of AR,
enforceable in accordance with its terms.

2, The executich and delivery of this Agreement and the consummation of the

J transactions contemnplated hereby and the fulfiiment of the terms hereof will not conflict with, or
constitute on the part of AR a breach of, or a default under its Articles of Incorporation, Bylaws
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or any agreement, indenfure, morigage, ease or other instrurent to which AR is a party or by
which it orits property is bound.

3. Ne officer of AR who is authorized to take part in any manner in making this
Agreement or any contract contemplated hereby has a personal financial interest in or has
personally and financially benefited from the Agreement or any such contract.

4. Except for the ROD and Consent Decree as provided in Sections 20.11 and 21.2
hereof, to the best knowledge of the officers of AR, there is no pending or threatened suit, action
or proceeding against or affecting AR before or by any court, arblirator, administrative agency or
other governmental authority which may materislly and adversely affects the validity of this
Agresment, any of AR's obligations under this Aaresment, or any of the transactions
contemplated hereby. '

ARTICLE Hll.

MINE WASTE SOURCE AREAS

Section 3.1, Reclamation of the GMMIA. The Parties anticipate that the Consent
Decree will require reclamation of the GMMIA consistent with the GMMIA Reclamation Plan.

" AR shall perform all reclamation and other Response Actions which may be required pursuant -

io the GMMIA Redgmation Plan or the ROD for the GMMIA. The Pardies andicipate that the
Consent Decree will not require reclamation of the Historic Mining Landscape Area. Al
reclamation and oiher Response Actions required for the GMMIA pursuant to the GMMIA
Reclamation Plan or the ROD, including the historic mitigation activities identified in the GMMIA

_Reclamation Plan, shall be performed by AR in accordance with the ROD and in accordance

with schedules approved by EPA,” AR shall provide BSB with advance rictice of the final EPA
inspection of the GMMIA and BSB shall have the right to have s personnel attend the final EPA
inspection. AR shall comrect any deficiencies noted in EPA’s inspection and submit a
construction completion repart for the GMMIA to EPA, with a copy to BSB. BSB's duties and
obligations under Section 3.7 hereof shall commence upon EPA's concurrence that AR has
corrected all deficiencies noted in the final EPA inspection. in the eveni and to the extent that
Response Actions are required by EPA for the GMMIA following EPA's assessment of the

" construction completion report, such Response Actions (exciuding Response Actions required

to correct deficient Operation and Maintenance Activities performed by BSB) shall be performed
by AR in accordance with the ROD and in accordance with schedules approved by EPA,

- Section 3.2. Reclamation of the Syndicate Pit. The Parties anticipate that the

Consent Decree will require reclamation of the Syndicate Pit consistent with the Syndicate Pit

. Reclamation Plan. AR shall perform all reclamation and other Response Actions which rnay be
- required. pursuant. fo. the. Syndicate Pit. Reclamation. Plan.or the ROD for the Syndicate Pit._ AN

reclamation and other Response Actions required for the Syndicate PH pursuant to the

Syndicate Plt Reclamation Plan or the ROD shall be performed by AR in accordance with the
ROD and in accordance with schedules approved by EPA. AR shall provide BSB with advance
notice of the final EPA inspection of the Syndicate Pit and BSB shall have the right to have iis
personnel attend the final inspection, AR shall correc! any deficiencies noted in EPA's
inspection and submit a construction completion report for the Syndicate Pit to EPA, with & copy
tc BSB. BSB’s duties and obligations under Section 3.7 hereof shall commence upon EPA's
concurrence that AR has comrected all deficiencies noted in the final EPA inspection. In the
pvent and fo the exient that Response Acfions are required by EPA for the Syndicate Pit
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following EPA's assessment of the construction completion report, such Response Actions
(excluding Response Actions required to correct deficiert Operation and Maintenance Activities
perormed by BSB) shail be performed by AR in accordance with the ROD and in accardance
with schedules approved by EPA.

; Section 3.3. Reclamation of LAQ and Implementation of the LAO Surface
Enhancement and Land Use Plan by BSB. The Pariies anticipate that the Consent Decree
™ will require reclamation of LAC consistent with the LAO Work Plan Addendum. AR shali
g{ perform ali Response Actions which may be reguired pursuant to the LAO Work Plan

Addendurn or the ROD for LAO in accordance with the ROD and in accordance with schedules
approved by EPA. The Parties further agree that BSB shall implement tesks assigned to BSB
that are shown on the LAQ Surface Enhancement and Land Use Plan within ten (10) years of
the Effective Dale. |n the event any tasks assigned to BSB as shown on the LAO Surface
Enhancement and Land Use Plan are required under the ROD, BSB shall perform such fasks in
accordance with the LAQ Surface Enhancerment and Land Use Pian and the ROD and in
accordance with schedules approved by EPA. AR shall provide BSB with advance nolice of the
final EPA inspection of LAO and BSB shall have the right to have its personnel attend the final
5 inspection, AR shall correct any deficiencies noted in EPA's inspection and submit a
’*‘j construction completion repori for LAO to EPA, with a copy to BSB. BSR's dufies and

obligations under Secfion 3.7 hereof shalt commence upon EPA's concurrence that AR has
corrected all deficiencies noted in-the final EPA inspection. In the event and to the extent that
Response Actions are required by EPA for LAO following EPA's assessment of the construction
completion reporf, such Response Actions {excluding Response Aclions required to correct
deficient Operation and Maintenance Activities or deficient LAO Surface Enhancement and
s Land Use Plan activities performed by BSB) shall be performed by AR in accordance with the
% ' ROD and in accordance with schedules approved by EPA.

; Section 3.4. Reclamation of Other Mine Waste Source Areas by AR. The Parlies
; anticipate that the Consent Decree will require reclamation of the Mine Waste Source Areas
wy known as the Anaconda Sampling Works, the Clark Tailings Waste Areas, the Gold Smith
Dumps, the Jenpny Dell, and the Unnamed Dump Site consisiént with the standards and
specifications for land reclamation in the BPSOU. The Parties do not anticipate that the
Consent Dacree will require additional Response Actlons at the Mine Waste Source Area known
as the Colorado Smelier. AR shall perform all reclamation and other Response Actions which
may be required pursuant {o the ROD for the Mine Waste Source Areas known as the
Anaconda Sampling Works, the Clark Tailings Waste Areas, the Gold Smith Dumps, the Jenny
Dell, the Unnamed Dump Site and the Colorado Smelter. All reclamation and other Response
Actions required for the Ming Waste Source Areas reclaimed pursuant o this Section 3.4 shail
be performed by AR in accordance with the ROD and in accordance with schedules approved
by EPA. AR shall provide BS8 with advance notice of the final EPA inspection of each of the
Mine Waste Source Areas recialmed pursuant to this Section 3.4 and BSB shall have the right
__to_bave its_personnel attend ihe final inspection.. AR _shall correct. any deficlencies.noted.in-
EPA's inspection and submit a consfruction cornplefion report o EPA for that Mine Waste
Source Area, with a copy to BSB. BSB's duties and obligations under Section 3.7 hereof for
each Mine Waste Source Area reclaimed pursuant to this Section 3.4 shall commence upon
EPA's coneurrence that AR has correcied all deficiencies noted in the final EPA inspection. In
the event and to the extent that Response Actions are required by EPA for a Mine Waste
. Source Area reclaimed under this Section 3.4 following EPA's assessment of the construction
J completion repert for that Mine Waste Source Area, such Response Actions (excluding
' Response Actions required to correct deficient Operation and Mainlenance Activities performed
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by BSB) shall be performed by AR in accordance with the RCD and in accordance with
schedules approved by EPA.

Section 3.5. Reclamation of the MSD. AR opposes excavation and removal of any
) Mine Waste located within the MSD Corridor, BSB's position regarding excavation and removal
{ of Mine Waste located within the MSD Coridor is set forth at page 26 of the BSB Position
Paper. If excavation and removal of Mine Waste located within the MSD Corridor is not
required, the Parfies anticipate that the Consent Decree will require Response Actions that are
consistent with the reclamation completed prior to the Effective Date pursuant to the MSD Work
Plan. If excavation and removal of any Mine Waste located within the MSD Corridor Is required
by EPA pursuant fo the ROD, AR shall have the rrght to terminate this Agreement pursuani to
Section 20,91 herecf. Any olher Response Actidng within the MSD Corridor that are addregsed
pursuant to the LAO Surface Enhancement and: Land Use Plan shall be the responsibility of
BSB pursuant to Section 3.3 hereof.

Section 3.6. Reclamation of Mine Waste Source Areas by BSB. Except as
expressly provided in Sections 3.1, 3.2, 3.3, and 3.4 hereof, BSB shall perform all reclamation
m and other Response Actions which may be required pursuant to the ROD for the Mine Waste
i Source Areas Including, without limitation, all Mine Waste Source Areas first reclaimed prior to
the Effective Date and all Storm Water Sites, All reclamation and other Response Actions
required pursuant fo this Section 3.6 shall be performed by BSB in accordance with the ROD
and in accordance with schedules approved by EPA. BSB shall provide AR with advance nolice
of the final inspection of each of the Mine Waste Source Areas reclaimed pursuant o this
Section 3.6 and AR shall have the right fo have its personnel attend the final inspection. BSB
shall correct any deficiencies noted in EPA's inspection and submit a construction completion
report to EPA for that Mine Waste Source Area, with a copy to AR, BSB's duties and
.obligations. under. Seclion. 3.7 hereof for each Mine Waste Source Area reclaimed pursuant to
this Section 3.6 shall commence upon EFA's concurrence that BSB has corrected ali
deficiencies noted in the final EPA inspection. In the event and to the extent that Response
Actions are required by EPA for a Mine Waste Source Area reclaimed under this Section 3.6
folfowing EPA’s assessment of the consiruclion completion report for that Mine Waste Source
Area, such Response Actions shall be performed by B8B in accordance with the ROD and in
accordance with schedules approved by EPA.

Section 3.7, Qperation and Mainfenance Activities for Mine Waste Source Areas,
The Partles anticipate that the Consent Decree will require the performance of Operation and
Maintenance Activilies for all reclaimed Mine Waste Source Arsas including, without limitation,
all Mine Waste -Source -Areas first recleimed prior-to- the- Effective-Date and- all Mine Waste -
Source Areas reclimed pursuant to Seclions 3.1, 3.2, 3.3, 34 and 3.6 herecf. BSB shall
perform all Operation and Maintenance Activities which may be required pursuant {o the ROD
for ithe Mine Waste Source Areas, including, without limitation, ali Mine Waste Source Arees

P sy

Sections 3.1, 3.2, 3.3, 3.4 and 3.6 hereof. BSB shall also perform all Operation and
o Maintenance Activifies that arise from BSB's implementation of the LAQ Surface Enhancement
] and Land Use Plan. BSB's duties and obligations under this Bection 3.7 for each Mine Waste
]‘ Source Area reclaimed by AR pursuant to Sections 3.1, 3.2, 3.3 and 3.4 hereof shall commence
upon EPA's concurrence that AR has corrected all deficiencies noted in the final EPA inspection
for that Mine Waste Source Area. BSB's duties and obligations under ihis Section 3.7 for each
j - Mine Waste Source Area reclaimed pursuant {o Sections 3.6 hereof shall cormmence upon
BSB's compietion of any reclamalion or other Response Aclion for which Operation and
Mainienance Activities are required pursuant to the ROD. BSB's duties and obligations under
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this Section 3.7 for all other Mine Waste Source Areas reciaimed prior to the Effective Date shall
commence at such time(s} as any requirements to perforrn Operation and Maintenance
Activities with respect t such Mine Waste Source Areas becomes effective pursuant to the
ROD or BSB is otherwise obligated 1o perform suech requirements pursuant fo Section 10.3
hereof. All Operation and Maintenance Activities required pursuant to this Section 3.7 shall be
performed by BSB in accordance with the ROD and in accordance with schedules approved by
EPA, except fo the.extent that the obligations relate to property owned by parties other than
BSB or AR and BSB Is denled access to such properties after making reasonably ditigent efforts
to procure access pursuant to the Consent Decree or other administrative orders. BSB's duties
and obligations under this Section 3.7 shall not include the general surface water and
groundwater monitaring excluded under Section 4.4 hereof.

Section 3.8. Consideration for Implementation of the LAO Surface Enhancement
and Land Use Plan. AR shall provide funding fo BSB for BSB's payment of charges,
expenses, fees and other costs reasonably incurred by BSB in implementing the LAO Surface
Enhancement and Land Use Plan pursuant io Section 3.3 hereof, for designing and constructing
any necessary improvements lo the BSB Sewage Treatment Efffuent Line Extension, for the
negotiation of a Consent Decree pursuant fo Section 21.2 hereof, and for operator training,
HAZWOPER training, consulting services, shori-tenn irrigation of vegetation and purchase of
service vehicles at LAO over multiple years in the total principal amount of Eight Hundred Fifty
One Thousand Seven Hundred ninety-four and No/100ths Dollars ($851,794.00) within sixty
(60) days of the Effective Date.

ARTICLE V.
GROUNDWATER

Section 4.1. Groundwater Treatment Technology Options and Positions. AR
helieves that coflection, conveyance and treatment of alluvial groundwater from the MSD, West
Camp and LAQ sreas through the Expanded Lagoon Treatment Systern will safisfy the
requirements for groundwater treatment under the ROD, BSB hes adopted the BSB
Groundwater Criteria {0 assess any groundwater treatment technology for aliuvial groundwater
from the MBD and LAO areas. BSB acknowisdges that the Expanded Lagoon Treatment
System may satisfy the BSB Groundwater Criteria. If additional data collected by AR
demonstrates that the Expanded Lagoon Treaiment Sysiem meeils the BSB Groundwater
Criteria and the performance criteria in the ROD, the Expanded Lagoon Treatment System shall
be acceptable {0 BSB as a2 permanent groundwater treatment jechnology for the BPSOU.
Criteria 1 and 4 of the BSB Groundwater Criteria relating to waler quality standards and
pperations and maintenance shall be deemed satisfied upon BSB's concurrence that criteria 1
and 4 of the BSB Groundwater Criteria and the applicable performance criteria required under

..the_ ROD have been Substantially Complied. with. Showing Reliable_System. Perfformancs .as..—

conternplated under Section 4.2 hereof. AR's contribution towards satisfaction of Criteria 2 and
3 of the BSB Groundwater Criteria relating to aesthetics and land reuse shall be deemed
galisfied by AR’s payment of funds to BSB for BSB's implementation of the LAD Surface
Ernhancement and Land Use Plan as contemplated under Section 3.8 hereof. Criteria 5 of the
BSB Groundwater Criteria relating to funding shall be deemed satisfied upon deposit of fupds
into the Superfund Programs Trust Account as contemplated under Section 10.2 hereof.
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Section 4.2, Construction of and Operation and Maintenance Activities for
Expanded Lagoon Treatment Sysfem. Following the Effective Date, AR shall design and
construct each of the Expanded Lagoon Treatment System Upgrades. .In the event that ERA
requires any additional Response Actions for the Expanded Lagoon Treatment System pursiiant
to the ROD, AR shall alsc design and construct any such additional Response Actions in
accordance with the ROD and in accordance with schedules approved by EPA. AR shall
provide BSB with advance notice of the final EPA inspection of the Expanded Lagoon
Treatment System and BSB shall have the righ! to have its personne! attend the final EPA

. inspection. AR shall correct any deficiencies noted in EPA’s inspection and submit a

consfruction completion report for the Expanded Lagoon Treatment System to EPA, with a copy
te BSB. In the event and fo the exient thet Response Actions are required by EPA for the
Expanded Lagoon Treatment System foliowing EPA’s assessment of the construction
completion report, such Response Actions (excluding Response Actions required o correct
deficient Operation and Maintenance Activities performed by BSB} shall be performed by AR in
accordance with the ROD and in accordance with schedules approved by EPA. AR shall
perform all Operation and Maintenance Activities for the Expanded Lagoon Treatment System
which may be required pursuant to the LAO Work Plan Addendum and the ROD until
responsibility for Operation and Maintenance Aciivities is transferred o BSB pursuant to this
Seclion 4.2, The Operation and Maintenance Activities performed by AR shall include
appropriate oplimization festing. and at least one occurrence of gach of the Operation and
Mainfenance Activities for the Expanded Lagoon Treatment System, inciuding one ocecurrence
of the sludge management function and completion of one video inspection of the French drain
in the MSD Corridor (utilizing BSB equipmeni made available to AR by BSB, at no charge to
AR, if BSB's equipment is determined by AR to be useable for such purpose). In order to
enzble BSB's personnet {o hecome familiar with the Operation and Mairlenance Activities
required for the Expanded Lagoon Treatment system prior to the date responsibility for the
performance. of such Operation and Maintenance Activities is. transferred 1o BSB pursuant to .
this Section 4.2, BSB shall have the right to have its personne! witness and pariicipate in all
Operation and Maintenance Activities performed by AR. AR wili keep, or cause lo be kept,
proper books of record and accounts separate from all other records and accounts, in which
complete and correct entries shall be made of ali of the charges, expenses, fees and other costs
incurred by AR to perform AR's dufies and obligations under this Section 4.2 relating o
Operation and Maintenance Activilies for the Expanded Lagoon Treatment Systern, AR shall
provide a copy of such books and records io BSE upon request. BSB shall assume and
thereafter perform all Operation and Maintenance Activities for the Expanded Lagoon Treatment
System within sixty (60) days following the completion of the shakedown required pursuant {o
the ROD or July 1, 2008, whichever oceurs later, provided that EPA has concurred that AR has
corrected -all deficiencies noted in the final EPA inspectlon and the applicable performance -
criteria under the ROD for the Expanded Lagoon Treatment System have been Substantially
Complied With Showing Reliable System Petformance prior o that date. . In the event that
BSB does not assume the duties and obligations to perform Operation and Maintenance

Activities-pursuant to this-Section4:2-for-anyreason by danuary 1, 2012 or-five {5y years-after- =~

issuance of the ROD, whichever occurs later, AR shall have the right to terminate this
Agreernent pursuant to Section 20.11 hereof. All Operation and Maintenance Activities required
of BSB pursuant io this Section 4.2 shall be performed by BSE in accordance with the ROD and
in accordance with schedules approved by EPA. From and after BSB's assumption of its
cbligaiion ic perform Operation and Maintenance Activities pursuant to this Section 4.2, BSB
shall also be responsibie for and shall make any necessary Groundwater Treatment System
Capitat Repair and Replacement,
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Section 4.3. Construction of and Operation and Maintenance Activities for
Conventional Groundwater Treatment System. In the event that EPA requires any
conventional freatment of groundwater from the MSD, West Camp and/or LAO areas pursuant

to the ROD, with or without the Expanded Lagoon Treatment System, AR shall design and -

construct any such Conventional Groundwater Treatrneni System in accordance with the ROD
and in accordance with schedules approved by EPA. AR shall provide BSB with advance notice
of the final inspection of the Conventional Groundwater Treatment System and BSB shalf have
the right to have its personnel atlend the final EPA inspection. AR shall correct any deficlencies
noted in EPA's inspection and submit a construction completion report for the Conventional
Groundwater Treatment System to EPA, with a copy to BSB. In the event and 10 the extent that
Response Acfions are required by EPA for the Conventional Groundwater Treatment System
following EPA's assessment of 2he construction cornpletion report, such Response Actions
{excluding Response Actions required to correct deficient Operation and Maintenance Activities
performed by BSB) shall be performed by AR in accordance with the ROD and in accordance
with schedules approved by EPA. AR shali also perform all Operation and Maintenance
Activities for the Conventional Groundwater Treatment System which may be required pursuant
to the ROD until responsibility for such Operation and Maintenance Activities is transferred fo
888 pursuant {o this Section 4.3. The Operation and Maintenance Activities performed by AR
shall include appropriate optimization testing and at least one occurrence of each of the
Operation and Maintenance Activities for the Conventional Groundwater Treatment System,
including one occurrence of the sludge management function if conventional ground water
treaiment is required with the Expanded Lagoon Treatment System and completion of one video
inspection of the French drain in the MSD Corridor {utifizing BSB equipment made available fo
AR by BSB, at no charge o AR, if B8B's equipment is determined by AR 1o be useabls for such
purpase). - in order to enable BSB's personnel to become familiar with the Operation and
Maintenance Activities required for the Conventional Groundwater Treatment System prior 1o
the daie responsibility for the performance of such Operation and Maintenance Activities is
frarisferred to BSB pursuant fo this Section 4.3, BSB shall have the right to have its personnel
witness and participate in all Operation and Maintenance Activities performed by AR, AR will
keep, or cause to be kept, proper books of record and accounts separate from all other records
and accounts, in which complete and correct entries shall be made of all of the charges,
expenses, fees and other costs incurred by AR to perform AR’s duties and obligations under
ihis Section 4.3 relating io Operation and Maintenance Aciivities for the Conventional
Groundwater Treatment Systemn. AR shall provide a copy of such books and records o BSB
upon request. BSB shall assume and thereafter perform all Operafion and Maintenance
Activities for the Conventional Groundwater Treatment System within sixty (60) days foliowing
the completion of the shakedown requlred pursuam fo the ROD provided that EPA has
goncurred that AR has corrected all deficiencies noted in the final EPA inspection and the
applicable performance criteria under the ROD for the Conventional Groundwater Treatment
System have been Substanlially Complied With Showing Reliable System Performance prior to
that date. In the event that BSB does not assume the duties and obligations to perform
Operation and Maintenance Agtivities pursuant o this Section 4.3 for any reason by.Janvary 1,

2012 or five (5) years after issuance of the ROD, whichever occurs jater, AR shall have the right |

to terminate this Agreement pursuant to Section 20.11 hereof. All Operation and Maintenance
Activities required pursuant to this Section 4.3 shall be performed by BSB in accordance with
the ROD and in accordance with schedules approved by EPA.  From and after BSB's
assumption of its obligation 1o perform Operation and Maintenance Aclivities pursuant to this
Section 4.3, BSB shail also be responsible for and shall make any necessary Groundwater
Treatment System Capital Repair and Replacement.
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Section 44. Groundwater Treatment System Operation and Maintenance
Plan/Scope of Operation and Maintenance Activities/West Camp Obligations. No later
than six .(6) months following the Effective Date, AR shall prepare a draft Groundwater
Treatment System Operation and Maintenance Plan that is consistent with the outline for the
Groundwater Treatment System Oparation and Maintenance Plan as set forth in Exhibit “28"
hereto. AR shail provide the draft Groundwater Treatment System Operation and Maintenance
Plan.to BSB for ifs review and BSB may provide comments, if any, for AR's consideration. No
later than fwelve (12) months following the Effective Date, AR shall provide a final Plan io RSB
for BSB's review and concurrencs, which concumence shall not be unreasonably withheld. The
Groundwater Treatment System Operation and Maintenance Plan may be amended from time

. to time by AR with the concurrence of BS8B, which concurrence shall nol be unreasonably

R 1 PO SR S

withheid. The Groundwater Treaimeni System Opeiafion and Mainienance Plan and any
amendments thereto shall be subject to EPA approval pursuant to the ROD. For purposes of
Sections 4.2 and 4.3 hereof, the term Operation and Maintenance Activities shall include,
without fimitation, implementation of the Groundwater Treatment System Operafion and
Maintenance Plan and all activities which may be required pursuant to the ROD o monitor and
adjust the quantity and quality of the influent and effluent waters flowing into, out of or within the
Groundwatér Treatment System to maximize system performance and meet the requirements of
the ROD. Nothing in this Agreement requires BSB to fake any actions for West Camp, other
than those actions that are required to carry out the West Camp Operations and Maintenance
Activities as a component of the Groundwater Treatment System Operation and Maintenance
Plan. Failure o perform, or negliigent performance of, such West Camp Operation and
Maintenance Activities shall be subjsct i0 the remedies, rights and reservations provided under
this Aliccation Agreement. Performance of such West Camp Operation and Maintenance
Activitles as required by the Groundwater Treatment System Operation and Maintenance Plan
shall not impose fability upon BSB for any Environmental Condition in the Butle Mine Flooding

- Operable Unit.of the_Site.. BSB and AR shall cooperate and use their best efforls to obtain the
approval of each Govenmental Enfity required to allow emergency treatment of groundwater

from the Travona pump stafion at the BSB Municipal Treatment Plant when groundwater
withdrawals and treatment of same in the Groundwater Treatment System can not be
accomplished by operation of the West Camp Systern. in performing West Camp QOperation
and Maintenance Aclivities as part of the Groundwater Treatment System Operation and
Maintenance Plan, BSE shall not be obligated {0 accept groundwater from the Travona pump
station if accepiance of grouridwater from the Travona pump station for freatment at the BSB
Municipal Treastment Plant would cause a compliznce viclation of any applicable permit
condition for discharges from the BSB Municipal Treatment Plant to Silver Bow Creek,

o -Baction-45: - Enforcement of Hoeok-up Ordinance within Controlled Groundwater - - -

Areas. The Parfies anticipate that the Hook-up Ordinance as i applies to Controlied
Groundwater Areas including, without limitation, any buffer zone identified in the Controlled
Groundwater Area Orders, shall be part an of instifutional control plan prepared pursuant to the

- ROD:-BSB-shall perform-any dufles-under-the ROD-or any-EPA decision-document-for the-Site -~ -

pertaining fo compliance with and enforcerent of the provisions of the Hook-up Ordinance
within the Controlled Groundwater Areas including, without imitation, any buffer zone identified
in the Controlled Groundwater Area Orders. BSB may propose amendments, as may be
necessary from time to fime, to the Hook-up Ordinance that are consistent with this Agreement
and the ROD. BSB shall promptly provide AR, EPA and the State with a copy of all proposed
amendments to the Hook-up Ordinance perigining to the Controlled Groundwater Areas and
shall provide AR, EPA and the Stale an opportunity to review and comment on all proposed
amendments to the Hook-up Ordinance, BSB shall also promptly provide AR, EPA and the
State with a copy of all adopted amendments to the Hook-up Ordinance.
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Section 4.6. Establishment of Controlled Groundwatér Areas. BSB shall take such
aclions as may be required pursuant to the ROD or any EPA dedision document for the-Site and
as may be otherwise reasonably requested for the WSSOU by AR to establish Controlled
Groundwater Areas within Silver Bow County, All actions required pursuant to this Section 4.6
shall be performed by BSB in accordance with the Controlled Groundwater Areas Submittal
Schedule.

Section 4.7. Conirolled Groundwater Area Orders. BSB shall comply with the
provisions of all Controlled Groundwater Area Orders. BSB may pefition for or otherwise seek
amendments, as may be necessary from fime 1o time, to any Controlled Groundwater Area
Orders which are conslstent with this Agreemend, the ROD and any other EPA decision
document for the NPL. Sites.  BSB shall promptly provide AR, EPA and the State with a copy of
all proposed amendments to any Controlled Groundwater Area Orders and shall provide AR,
EPA and the State an opportunity 1o review and comment on all proposed amendments fo any
Conftrolled Groundwater Area Qrders. BSB shall afso promptly provide AR, EPA and the Siate
with 2 copy of all adopied amendments 1o any Controlied Groundwater Ares Orders,

ARTICLE V,
STORM WATER AND SURFACE WATER

Section 5.1. Reciamation_of Silver Bow Creek. The Parlies anticipate that the
Consent Decree may require reclamation of the bed and banks of Silver Bow Creek between
Silver Bow Creek’s confluence with the MSD and the previously reclaimed bed and banks of
Silver Bow Creek at LAO. AR shall perform all reclamation and other Response Actions which
may be required pursuant {o the ROD for the bed and banks of Silver Bow Creek between Siiver
Bow Creek's confluence with the MSD and LAD. All reclamation and other Response Actions
required pursuant to this Section 5.1 shall be performed by AR in accordance with the ROD and
in accordance with schedules approved by EPA. -

Section 5.2. Operation and Maintenance Activitles for Suverfund Storm Water
Structures. The Parfies anficipate that the Consent Decree will not require any conventional
sreatment of storm water within the BPSOU. The Pariles further anticipate that EPA will select a
final remedy In the ROD that will require the use of Best Management Practices o manage
storm warter and other affected media within the BPSOU, BGE shall perform all Operaiion and
Maintenance Activities which may . be required pursuant o the ROD for the Superfund Storm
Water Structures including, without fimitation, the use, Implementation, periodic performance
testing and other monitoring of any Best Management Practices which may be regquired
pursuant to the ROD for the Superfund Storm Water Structures. All Operation and Maintenance

the ROD and in accordance with schedules approved by EPA.

Section 53. Jmprovements to the Storm Water System. No later than twelve (12)
menths following the Effective Date, BSB shall prepare a draft Storm Water System
Improverment Plan that is consistent with the schedule, priorities and objectives for the Storm
Water improvernent Plan as set forth in Exhibit “21", BSB shall provide the draft Siorm Water
System Improvement Plan to AR for its review and AR may provide comments, i any, for BSB's
consideration. No laler than eighteen (18) months following the Effeclive Date, BSB shall
provide a final Plan to AR for AR's review and concuirence, which concurrence shali not be
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unreasonably withheld, Prior to calendar year 2028, BSB shall design and construct
improvements to the Storm Water Systemn pursuant fo the Storm Water System Improvement
Plan io the extent funds are availlable fo BSB from the Capital Purchase, Repair and
Replacement Trust Account. Al improvements to the Storm Water System shall be designed
and constructed by BSE in accordance with the Storm Water Systemn Improvement Plan and
Applicable Laws. BSB with the concurrence of AR, which concurrence shall not be
unreasonably withheld, may amend the Storm Water System Improvement Plan from time fo
time consistent with the schedule, priorities and objectives for the Storm Water improvement
Plan as set forth in Exhibit "21". Nothing in this Agreement shall be construed fo require BSB to
compiete all of the improvements identifiled in the Storm Water System lnprovement Plan if
there are insufficient funds in the Capifai Furchase, Repair and Repiacement Ascount to do so.

Section 54. Enforcement of Storm Water Management Ordinance. The Parties
anticipate that the Storm Water Management Ordinance shall be part of an instilutional control
plan prepared pursuant {o the ROD. Within sixty (60) days of the effective date of the Consent
Decree, BSB shall propose and support the adoption of the Storm Water Management
Ordinance. BSB shall perform any duties under the ROD. or any EPA declsiors document for the
Site pertaining fo compliznce with and enforcement of the provisions of the Storm Water
Management Ordinance. BSB may propose amendmentis, as may be necessary from time fo
fime, to the Storm Water Management Crdinance which are consistent with this Agreement and
the ROD. BS8B shall promptly provide AR, EPA and the State with a copy of all proposed
amendments o the Storm Water Management Ordinance and shall provide AR; EPA and the
State an opporiunity {o review and comment on all proposed amendments to the Storm Water
Management Ordinance. BSB shall also prompily provide AR, EPA and the State with a copy of
ait adopted amendments o the Storm Water Management Ordinance. ’

ARTICLE VI,
MULTI-PATHWAY PROGRAM

Section 6.1. imglementatioh of Multi-Pathway Proaram. The EPA selected a form
of a Mulfi-Pathway Program in the ROD as the component of the remedy for residential

contamination by solid media. There are components in EPA's description of a Muiti-Pathway
Program in the ROD tha! the Parties believe need modification. BSB shall perform all actions
which may be reguired to impiement any Mulii-Pathway program that Is mutually agreed fo by
the Parties, which agreement shali not be unreasonably withheld. BSB's dutles and obligations

under this Section 6.1 shall commence at such time(s) as any requirements to implement the -

Multi-Pathway Program become effective pursuant to the ROD or BSB is otherwise obligated fo
perform such reguirements pursuant to Section 11.3 hereof. All actions required of BSB
pursuant to this Section 5,1 shall be performed by BSB in accordance with the ROD and the

- Muti-Pathiway: Program Protocol-and in-accordance: with-schedules -approved by BRA “Inthe

event that the Multi-Pathway Program described in the ROD is not modified in a manner that is
mivtually agreeable to the Parlies, which agreement shall not be unreasonably withheld, BSB
shall have the right to terminate this Agreement. In the event BSB elects to ferminate, Section
20.13 (Return of Funds) shali then apply. In the event BSBE does nol exercise its right to
terminate, all furds then remaining in the Mulli-Pathway Program Trust Account, including all
accrued interest and income earned thereon, shall be returned to AR or, at the option of AR, be
available solely to AR or its designee {o perform Response Actions and/or Operation and
Maintenance Activiies within the BPSOU, at the option of AR, and BSB will not be required to
implernent the Multi-Pathway Program pursuant to the ROD.
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Section 6.2. Conduct of Health Studies. Within one (1) year of the Effective Date of
this Agreement and every five years thereafier over a period of thirty (30) years, BSB shall
conduct a health study and prepare a repori that is consistent with the Mulii-Pathway Program

Protocol. BSB shall provide a copy of each health study report and all related data fo AR, EPA |

and the State within thity {30} days foliowing the completion of each health study.

ARTICLE Vil
MINE WASTE REPOSITGRY
Section 7.1. Reclamation of Miﬁe Waste Repository. The Parties anticipate that the

Consent Decree will require post-closure reclamation of the Mine Waste Repository, BSB shall
perform all post-closure reclamation and other Response’ Actions which may be required

pursuant to the ROD for the Mine Waste Repository. All reclamation and other Response

Actions required pursuant to this Seclion 7.1 shall be performed by BSB in accordance with the
ROD and other Applicable Laws and in accordance with an appropriate schedule approved by
EPA.

Section 7.2. Reclamation of Expanded Mine Waste Repaository. In the event and to
the extent that the Mine Waste Repository (as defined for this Agreement} is expanded beyond

the approximately ten (10) acres dépicied on Exhibit “3.1" hereto, the Parfies shall meet and
confer. During such meeting and conference, the Parlies shall attempt to reach agreement with
respect to an amount of additional funding to be provided by AR to the Superfund Progrems
Trust Account for BSB's performance of post-tlosure reclamation and Operation and
Maintenance Aclivities of any expansion of the Mine Waste Repository beyend the boundaries
depicted on Exhibit *3.1". If the Partles reach agreement with respect to an amount of additional
funding, BSB shall also perform all post-closure reclamation and Operahon and Maintenance
Activities which may be required pursuant to the ROD or the expansions of the Mine Waste
Repository., All reclarnation and Operation and Maintenance Activities required pursuant to this
Section 7.2 shall be performed by BSB in accordance with the ROD and other Applicable Laws
and in accordance with an appropriate schedule approved by EPA, |if the Parlies are unable to
reach agreement with respect fo an amount of additional funding, BSB shall not be required to
perform any reclamation or Operation and Maintenance Activities with respect to any expansion
of the Mine Waste Repository beyond the boundaries depicted on Exhibit *3.1". BSB shall not
expand the boundaries of the Mine Waste Repository beyond the boundaries depicted on
Exhibit “3.1" without the concurrence of AR, which concurrence shall not be unreasonably
withhetd.

Sectrorx73 Oparataon and Ma!nténance Ac‘tmties for Mine Waste Repositorv

ciasure Operatmn and Mafntenance Act;wﬁes for the Mme Waste Reposifory. BSB shall

‘perform all pre- and post- closure Operation and Maintenance Activities which may be required

pursuant lo the ROD for the Mine Waste Repository. All Gperation and Maintenance Activities
required pursuant to this Section 7.3 shall be performed by BB in accordance with the ROD
and in accordance with schedules approved by EPA.

Section 7.4, Authunzed Disposal of Mine Waste. Excepi as otherwise provided in
Section 7.5 hereof, BSB shall 2 accept for disposal all Mine Waste from within the BPSOU or the
WS8SOU delivered io BSB by AR or iis designee, EPA or the Siate at the Mine Waste
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Repository and BSB shall not charge AR or iis designee, EPA or the State for any such
deliveries. BSB's performance of its duties under this Aricle VIl shall not impose on BSB any
liability related to the WSSOLU, .

Section 7.5. Unauthorized Disposal of Mine Waste. BSB shall not accept any Mine
Waste or other materials or debris for disposal at the Mine Waste Repository if the Mine Waste
or other materials or debris was generated at locations outside the geagraphic boundaries of the
Site or if the Mine Wasie was generated afler December 31, 1983 within the Site by a Parson or
Governmental Entity engaged in the exploration for or mining of minerals or if the Mine Wastfe
was generated from a research, demonstration, freatability or education program which is not
approved by AR, EPA and the State. . .

ARTICLE ViIL
GIS
s : Section 8.1. Operation and Maintenance of GIS. The Parties anticipate that the

Consent Decree will require institutional controls for property management within the BPSOU.
The Pariies agree that such requirements shall be implemented through BSB's opearation and
maintenance of the GIS with enhancements to also inciude all documents which are filed in
BSB's real vroperty records that relate to the performance of Response Actions and Operation
and Maintenance Activities within Butie-Silver Bow County. BSB shall operate and maintain the
GI8 and shall regularly update the following data and information in the GIS:

1. Al data and other information obtained in connection with Response Actions
and/or Operation and Maintenance Activities performed within the Site by AR or BSB or any
other Person or Governmental Entity;

2. All data and other information obtained in connection with the impiementation of

. the Multi-Pathway Program by AR or BSB;

;:1 3. All data and information relating to applicable requirements under the Growth
N Policy and/or Zoning Ordinance;

Q’ 4. All data and information relating tb Controlled Groundwater Areas;

£ U BI T T All'data and information relating to 'a‘p‘blicable r&al ﬁréipéﬁy'""L'f's‘é""'x‘eé'tﬁdﬁchs,"

o covenants and obligations; and

8B All other data and information that BSB is required to maintain pursuant to the'

3
o
|9

Section 8.2, Provision of GIS Services and Maps. BSB shall provide available GIS
services and maps 1o AR, EPA, and the State and their employees, agents, representatives and
contractors upon request at no additional charge or expense; provided however, BSB may
charge for GIS services and maps requested for any litfgation purpose by any person or
Governmental Entity that is not a Parly, including their employees, attorneys, agents,
. representatives and coniractors, BSB shall also provide readily avaiiable GIS information,
- including maps, to the City and County of Anaconda-Deer Lodge upon request al no additional
. charge or expense.
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Section 8.3. Reclamation Database and Data. BSH hereby acknowledges that AR
provided BSE wilh an up-fo-date and functioning reclamation database prior 10 the Effective
Date. Following the Effective Date, on an annual basis, AR shal! provide BSB with information
obtained by AR in connection with AR’s performance of Response Actions and Operation and
Malntenance Aclivities pursuant to this Agreement ang BSB shall update the database to
include such inforrmation in addition fo the updates described in Section 8.1 herect.

ARTICLE IX.

DEVELOPABLE AND DEDICATED USE PROPERTIES

Section 8,1. Convevance and Use of Developable Progert:eé AR shall cause
;;i? AERL to convey all of AERL's rights, iitle “and interest in and to the Deveiopable Properties to

BSB in accordance with the following terms and conditions:

1. CGenerzl, Within sixty {(60) days of the effeclive date of the Consent Decree,
AR shall cause AERL o convey all of AERL's righis, title and interests in and fo the
Developable Properties described in Exhibit “5.1.1" through "5.1.6" hereto 1o BSB, In order to
effectuate the conveyante contemplated pursuant to this Seclion 9.1.1, AERL and BSE shafi .
gach execute the Developable Properties Quitclaim Deeds attached as Exhibits “9.1.1" through
“3.1.8" hereto and appropriate really transfer certificates. BSB’s use and development of the
Developable Properties conveyed by AERL to BSB pursuart to this Section 8.1.1 shall comply
with the applicable Covenanis and Obligations set forth and/or referenced in the Developable
Properties Quitclaim Deeds attached as Exhibits “9.1.1" through “9.1.6” hereio.

e 2. Gold Smith Dumps, Within sixty (60) days of the later of the date on which a
;1 construction completion reports is submitted to EPA pursuant to Sections 3.1 or 3.4 hereof or
* the effective date of the Consent Decree, AR shall cause AERL o convey all of AERL’s rights,
. iitle and interests to BSB in and io the Developable Properties described in Exhibit “5.2.17
fe“j nereto to which the inifial construction completion report relates. In order o effectuate the
conveyance contemplated pursuant to this Section 8.1.2, AERL and BSB shall each execute the
Developable Properties Quitclaim Deed attached as Exhibit “9.2.1” hereto and an appropriate
B realty transfer certificate, BSB's use and developrent of the Developable Properties conveyed
% by AERL fo BSE pursuant to this Section 8.1.2 shall comply with the applicabie Covenants and
Obligations set forth and/or referenced in the Developable Properties Quitclaim Deed attached
as Exhibit "8.2.1" hereto.

3. LAD. On or before the date-on which the duties and obligations to perform
Operation and Maintenance Activities are transferred from AR to BSB pursuant to Sections 4.2

""""" ’”J woeee e aridior 43 hereof, AR shall cause AERL to-convey all of AERL's tights; title-and-inferests tn-and-——— e
i} 1o the Developable Properties described in Exhibit *5.3.1" herefo to BSB. In order to effectuate
the conveyance contemplated pursuant to this Section 9.1.3, AERL and BSB shall each execute
i the Developable Properties Quitclaim Deeds altached as Exhibit “9.3.1” hereto and appropriate
} really transfer cerfificates. BSB's use and development of the -Developable Properties
’ conveved by AERL to BSB pursuant to this Section 8.1.3 shall comply with the applicable
: Covenants and Obligations set forth and/or referenced in the Developable Properties Quitclaim
1 Deeds attached as Exhibit "9.3.17 herelo.
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Section 6.2. Conveyance and Use of Dedicated Use Properties. AR shall cause
AERL to convey alf of AERL's rights, titie and interest in and to the Dadacated Properties to BSB
in accordance with the following terms and conditions:

1. General. Within sixty (60) days of the effective date of the Consent Decree,
AR shall cause AERL to convey all of AERL's rights, tile and inferests in and o the Dedicated
Use Properties described in Exhibits "4.1.1” through “4.1.15" hereto to BSB. Inh order to
effectuate the conveyance contemplated pursuant to this Section 2.2.1, AERL and BSB shall
each execuie the Dedicated Use Properties Quitclaim Deeds attached as Exhibits “8.1.1"
through “B.1.15" herete and appropriate really tfransfer certificates. BSB's use and developmeni
of the Dedicaied Use F cper‘;e& conveyed by AERL 10 BSB pur&uaﬁt i this Section 8.2.1 shail
Qmpw wiih the applscame Covenanis antd umrlganans set forth andior referenced in the
Dedicated Use Properties Quitclaim Deeds atiached as Exhibits “B.1.1" through "8.1.15" hereto.

2. GMMIA, Within sixty (60} days of the later of the dale on which a
construction completion reporis is subrnitted to EPA pursuant to Section 3.1 hereof or the
effective date of the Consent Decree, AR shall cause AERL to convey ail of AERL’s rights, title
and interests fo BSB in and {o the Dedicated Use Properiies described in Exhibits “4.2.1" and
“4.2.2" hereto o which the inltial construction completion report relates, In order {o effectuste
the conveyance contemplated pursuant to this Section 9.2.2, AERL and BS8B shall each execuie
the Dedicated Use Properiies Quitclaim Deeds atiached as Exhibits “8.2.1" and “8.2.2" hereto
and appropriate really transfer cerlificates, BSB's use and development of the Dedicated Use
Properties conveyed by AERL to BSB pursuani to this Section 8.2.2 shall comply with the
applicable Covenants and Obfigations sel forth andfor referenced in the Dedicated Use
Properties Quitclalm Deeds attached as Exhibit “B.2.1" and “8.2.2" hereto,

B - EAQL - On o _before the dale on which. the duties and. obi:gailons to_perform .. .
Operation and Maintenance Activities are iransferred from AR to BSB pursuant to Seclions 4.2

andfor 4,3 hereof, AR shall cause AERL to convey all of AERL’s rights, title and interests in and
{o the Dedicated Use Properties described in Exhibits "4.3.1" through "4,3.6" hereto io BSB. In
order to effectuate the conveyance contemplated pursuant fo this Section 9.2.3, AERL and BSB
shall each execute the Dedicated Use Properties Quitclaim Deeds attached as Exhibits *8.3.1"
through “8.3.6” hereto and appropriate realty transfer ceriificates, BSB’s use and development
of the Dedicated Use Properties conveyed by AERL to B8B pursuant to this Section 8.2.3 shall
comply with the applicable Covenants and Qbligations set forth and/or referenced in the
Dedicated Use Properiies Quitclaim Deeds attached as Exhibits “8.3. 1" through “8.3.8" hereto.

4, - -Modification of Covenants. In the event BSB causes any survey to be prepared
and recordad in the BSB real property records that serves fo separate any of the portions of the
parcels of the Dedicated Use Properties described in Exhibit “4.4.1” hereof from the remainder
porton of any of those parcels of Dedicated Use Properiies, AR and BSE shall execule and

—orecord-dn-the-BSB-realt-property-records-an-appropriate-modification-of covenants-applicable-to—
the portion of any parcel of the Dedicated Use Properties described in Exhibit “4.4.1" which is so

surveyad and separated. The modification of covenants shall serve fo substiite and replace
the covenants apphcable fo properties characterized as Developable Properties pursuant to this
Agreement for and in place of the covenants app!ncabie tc properiies characterized as
Dedicaled Use Pmpemes pursuant io this Agreement.

Section 8.5. Survey and Convevance of BSB Kellev Mine Yard Properties. Within
one (1) year of the Effective Date, AR shall cause AERL to prepare and record in the BSE rea|
property records a survey of the AR Kelley Mine Yard Properties. Within sixty (60) days of the
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jater of the date on which such survey is recorded or the effective date of the Consent Decree,
AR shall cause AERL 1o convey all of AERL's rights, title and interests in and to the BSB Kelley
Mine Yard Properiies to BSB. [n order to effectuate the conveyance contemplated pursuant to
thie Section 9.3, AERL and BSB shall each execute the Dedicated Use Properties Quitclaim
Deeds atfached as Exhibits "8.4.1" and “8.4.2" hereto and the Developable Properties Quitclaim
Deed attached as Exhibits “8.4.1" and “9.4.2" herefo and an appropriaie really transfer
certificate. BSB's use and development of the BSB Kelley Mine Yard Properties conveyed by
AERL to B3B pursuant to this Section 8.3 shall comply with the applicable Covenants and
Obligations set forth andfor referenced in the Dedicated Use Properiies Quitclaim Deeds
attached as Exhibits “8.4.1" and "8.4.2" herefo and the Developable Properties Quitclaim Deed
attached as Exhibit “9.4.1" and “9.4.2" hereto.

Section 9.4. Conveyance of Superfund Storm Water Structures. Within sixty (60)
days of the effeclive date of the Consent Decree, AR Shall convey all of AR’s rights, {ile and
interests, and shall eause AERL to convey all of AERL's rights, tiile and interests, in and o the
Superfund Storm Water Structures to BSB. In order to éffectuate the conveyance contemplated
pursuant to this Section 9.4, AR, AERL and BSB shall each execute the Superfund Storm Water
Structures Quitclaim Deed attached as Exhibit 10 hereto.

Section 9.5. Additional Conveyances of Developable and Dedicated Use
Properties to BSB. The Parties hereby acknowledge that they have aftemnpled to identify and

characterize, as Developable Properfies or Dedicaled Use Properties, all parcels of real
property within the BPSOU, other than the AR Kelley Mine Yard Properties, with respect to
which AR andfor AERL possess any rights, title or interests as of the Effective Date. The
Parties further acknowledge that there may be parcels of real property within the BPSOU that
were not identified or so characierized with respect fo which AR and/or AERL. possess rights,
{ils or interests as of the Effective Date. I any such parcel or real property is identified by either
Parly following the Effective Date, the Party will notify the other Party and, within thirty (30) days
of such notice, representatives of the Parlies shall meet and, In good faith, determine whether
the parcel of real property should be properly characterized as a Devélopable Property or a
Dedicated Use Property. If any parcels of real property are characterized as Developable
Properties pursuant fo this Section 9.5, AR shall promplly convey andfor cause AERL 1o
promplly convey, @s the case may be, all of their rights, title and interests In and 1o such parcels
of real properly to BSB. in order to effectuate any conveyance of any parcels of real property
characierized as Developable Properties pursuant io this Section 9.5, AR and/or AERL, as the
case may be, and BSB shall each execute an appropriate Developable Properties Quitclaim
Deed and an appropriate reslty transfer cerifficate. I any parcels of real propery are
characterized as Dedicated Use Properiies pursuant {o this Seclion 8.5, AR shall promptly
convey and/or cause AERL to promptly convey, as the case may be, all of their rights, titie and
interests in and fo such parcels of real property to BSB. In order to effectuate any conveyance
of any parcels of real property characterized as Dedicated Use Properties pursuant {o this

Section 9:5; AR andfor AERL; ag the case may-be; and BSB shall each execute an appropriate

Dedicated Use Propedies Quitclaim Deed and an approprizte realfy transfer certificate.

Section 8.6. Convevances of After Acduired Properties to BSB. The Parties
hereby acknowledge that AR or AERL may acquire rights, title and interests in and fo the
parcels of real properiy within the BPSOU that are described in Exhibit "31” hereto following the
Effective Date, if any such parcel or real property is acquired by AR or AERL following the
Effective Date and AR desires (o transfer any such parcel to BSB, AR will notify BSB and, within
thirty (30} days of such notice, representatives of the Parties shall meet and, in good faith,
determine whether the parcel of real property should be properly characterized as a

30

BPS 023574



Developable Properly or a2 Dedicaied Use Properly. If any parcels of real properly are
characterized as Developable Properties pursuant {o this Section 8.6, AR shall promptly convey
or cause AERL io promplly convey all rights, tifle and interests in and fo such parcels of real
property to BSB. in order to efiectuate any conveyance of any parcels of real propery
characterized as Developable Properties pursuant o this Section 9.8, AR or AERL, as the case
may be, and BSB shall each execute an appropriate Developable Properties Quitcleim Deed
and an appropriate really ransfer cerlificate. If any parcels of real property are characlerized as
Dedicated Use Froperfies pursuant to this Section 9.6, AR shall promptly convey or cause
AERL to promptly convey all rights, fitle and interests in and to such parcels of real properiy to
BSB. In order io effectuate any conveyance of any parcels of real property characterized as
Dedicated Use Properiies pursuant to this Section 8.6, AR or AERL, as the case may be, and
B35 shail each exscule an appropiiate Dedicated Uss Properiles Quiichaim Desd and an
appropriate really transfer certificate. '

Section 9.7. Convevance of Developable and Dedicated Use Properiies to Third
Parties. in order to effectuate any conveyance or other disposition of any right, lle or interest
of 8SB in and to any pargcel or any portion of any parced of the Developable Properties or the
Dedicated Use Properiies fo any Person or Governmental Enilty, BSB shall comply with the
following terms and conditions:

1. In order to effectuate any conveyance or other disposition of any right, title or
intarest of BEB in and to any parcel or any portion of any parcel of the Dedicated Use Properties
described in Exhibits 4.1.1, 4.2.1, 4.3.1, or 4.5.1 herelo, BEB shali use the Third Party Quitclaim
Deed attached as Exhibit 11.1 hereto.

2. in order to effectuate any conveyance or other disposition of any right, title or
interest of BSB in and fo any parcel or any poriion of any parce! of the Dedicated Use FProperties
‘described In Exhiblts 4.1.2 or 4.2.2 hereto or any parcel or any portion of any parcel of real
property described in Exhibit 30 heraeto which is characterized as a Dedicaled Use Property
pursuant to Section 9.6 hereto, BSE shall use the Third Parly Quitclaim Deed attached as
Exhibit 11.2 hereto.

3. In order 1o effectuate any conveyance or other disposition of any right, title or
interest of BSB in and to any parcel or any portion of any parcel of the Pedicated Use Properiiss
described in Exhibiis 4.1.3 or 4.5.2 hereto, BSB shall use the Third Parly Quitciaim Degd
attached as Exhibit 11.3 hereto. T

b Interest of BSB in and to any parcel or any pertion of any parcel of the Dedicated Use Properties
described in Exhibits 4.1.4 or 4.3.2 hereto, BSB shail use the Third Parly Quilclaim Desd
__atlached as Exhibit 11.4 hereto.

*j U477 Tiorder 1o effectuate. any conveyance or other disposition of any right, fitle or. . .

5. . In order to effectuate any conveyance or other disposition of any right, title or
A inferest of BSB in and to any parcel or any portion of any parcel of the Dedicated Use Properties
} described in Exhibit 4.1.5 hereto, BSB shall use the Third Party Quitclaim Deed attached as
: Exhibit 11.5 hereto,

4 8. In order Yo effectuate any conveyance or other disposition of any right, fitle or
J interest of BEB in and to any parcel or anyporlion of any parcel of the Dedicated Use Properies

described in Exhibi 4.1.8 hereto, BSB shali use the Third Parly Quitclaim Deed attached as
Exhibit 11.8 hereto.
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7. In order to effectuate any conveyance or other disposition of any right, title or

.interest of BSB in and o any parcel or any portion of any parcel of the Dedicated Use Properties

desaribed in Exhibit 4.1.7 herelo, BSB shall use the Third Party Quitclaim Deed attached as
Exhibit 11.7 hereto,

8. In order to effectuate any conveyance or other disposition of any right, tiffle or
interest of BSB in and to any parcel or any portion of any parcel of the Dedicated Use Properties
described in Exhibit 4.1.8 hereto, BSB shall use the Third Party Quitclaim Deed attached as
Exhibit 11.8 hereto.

8. In order to effectuate any conveyance or other disposition of any rignt, filie or
interest of BSB in and to any parcet or any portion of any parce! of the Dedicated Use Properties
described in Exhibit 4.1.9 hereto, BSB shall use the Third Party Quilclaim Deed attached as
Exhibit 11.9 herslo, .

10.  In order to effectuste any conveyance or other disposition of any right, title or
interest of BSB In and to any parcel or any portion of any parcel of the Dedicated Use Properties
described in Exhibit 4,1.10 hereto, BSB shall use the Third Parly Quiiclaim Deed attached as
Exhibit 11.10 hereto.

11.  In order tno effectuate any conveyvance or other disposifion of any right, title or
interest of BSB in and to any parcel or any portion of any parcel of the Dedicated Use Properties
described in Exhibit 4.1.11 hereto, BSB shall use the Third Parly Quitclaim Deed attached as
Exhlblt 11.11 hereto.

12.  In order to effectuate any corveyance or other disposition of any right, fitle or
interest of BSB in and to any parcel or any portion of any parcel of the Dedicated Use Properties
described in Exhibit 4.1.12 hereto, BSE shall use the Third Parly Quiiclaim Deed attached as
Exhibit 11.12 hereto. ‘

13.  In order o effectuate any conveyance or other disposition of any right, title or
interest of BSB in and to any parcel or any portion of any parcel of the Dedicated Use Properties
described in Exhibit 4.1.13 hereto, BSB shall use the Third Parly Quitclaim Deed aitached as
Esxhibit 11.13 herefo.

14. In order to effectuate any conveyance or other disposition of any right, title or
interest of BSB in and to any parcel or any portion of any parcel of the Dedicated Use Properties
described in Exhibit 4.1.14 herefo, BSB shall use the Third Perly Quitclaim Deed aftached as

'Exhibit 11.14 hereto.

15 k-order to-effectuate -any-conveyance-or-other-disposition-of -any-right, -title-or- -

interest of BSB in and o any parcel or any portion of any parcel of the Dedicated Use Properties
described in Exhibit 4£.1.15 hereto, BSB shali use the Third Party Quitclaim Deed attached as
Exhibit 11.15 hereto. _

16.  In order to effectuate any conveyance or other disposition of any right, title or
interest of BSB In and to any parce! or any portion of any parcel of the Dedicated Use Properties
described in Exhibit 4.3.3 hereto, BSB shall use the Third Par{y Quitclaim Deed attached as
Exhibit 11.16 hereto. . ‘
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17.  In order to effeciuate any conveyance or other disposition of any right, tille or
interest of BSB in ard to any parcel or any portion of any parcel of the Dedicated Use Properties
described in Exhibit 4.3.4 hereto, BSB shall use the Third Parly Quiiciaim Deed attached as
Exhibit 11.17 hereto.

18,  In order to effectuate any conveyance or other disposition of any right, title or
interest of BSB inand to any parcel or any portion of any parcsl of the Dedicated Use Properties
described in Exhibit 4.3.5 hereto, BSE shall use the Third Party Quitclaim Deed attached as
Exhibit 11.18 hereto.

18, In order to effeciuate any conveyance or other disposition of any right, title or
interest of BEB inand 1o any parcel or any portion of any percel of the Dedicated Use Properties
described in Exhibit 4.3.8 hereto, BSB shall use the Third Party Quitclaim Deed attached as
Exhibit 11.19 hereto.

20. in order to effectuate any conveyance or other disposition of any right, title or
interest of BSB in and to any parcel or any portion of any parce! of the Developable Properties
described in Exhibits 5.1.1 or 5.4.1 hersto, BSB shall use the Third Parly Quiiclaim Deed
attached as Exhibit 11.20 herelo,

21, In order to effectuate any conveyance or cther disposition of any right, title or
interect of BSB in and to any parcel or any portion of any parcel of the Developable Properties
described in Exhibits 5.1.2 or 58.2.1 hereto or any parcel or any portion of any parcel of real
property described In Exhibit 30 hereto which is characterized as a Developable Property
pursuant fo Section 9.6 hereto, BSB shall use the Third Party Quitclaim Deed altached as
Exhibit 11.21 hereto.

22. ln order to effectuate any conveyanca or other dlspasrtaon of any ﬂght title or
interest of BSE in and o any parcel or any poriion of any parcel of the Developable Properties
described in Exhibits 5.1.3 or 5.4.2 hersto, BSB shall use the Third Party Quiiclaim Deed
attached as Exhibit 11.22 hereto.

23.  In order to effectuate any conveyance or other disposition of any right, title or
interest of BSB in and iv any parcel or any portion of any parcel of the Developable Properties
described in Exhibits 5.1.4 or 531 hereto, BSB shall use the Third Party Quitclairn Deed
attached as Exhibit 11.23 hereto.

24.  in order 1o effectuate any conveyance or-cther disposition of any right, tite or
interest of BSB in and to any parcel or any portion of any parcel of the Developable Properties
described in Exhibit 5.1.5 hereto, BSR shall use the Third Party Quiiclaim Deed atiached as
Exh!b;t 11 24 hereto

interest of BSB in and to any parcel or any portion of any parcel of the Developable Properties
described in Exhibit 5.1.6 herelo, BSB shall use the Third Party Quitclaim Deed attached as
Exhibit 11.25 hereto.

BSB shell perform any duties under the ROD or any EPA decision document for the Site
pertaining to compliance with and enforcement of the Covenants and Obligetions referenced in
the Third Party Quitclaim Deeds. BSB shall provide written notice {o AR, EPA and the State
within thirty (30) days following the execution of any Third Party Quitclaim Deed. The written
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notice to AR, EPA and the State shall include the name and address of each grantee and the
precise legal description of the real property or interest in real property being granted, sold,
transferred, conveyed, exchanged or disposed of. BSB shall promptly record all Third Party
Quitclaim Deeds in BSB's real property records and shall promptly provide AR, EPA and the
State with a copy of the recorded Third Party Quitclaim Deed.

Section 8.8. Restrictions in Easements, Leases Licenses and Other Agreements
Relating to Subject Properfies. BEB shall include zll of the applicable Covenants and
Obligations and the indemnlty and release and covenant not to sue provisions set forth in the
L applicable Dedicated Use Properties Quitclaim Deed or Developable Properties Quitclaim Deed
in any sasament, lease or license of or any other agreement, instrument or document relsting to
any interest in any parcel of the Developable Properties and Dedicated Use Properiies. BSB
shall perform any duties under the ROD or any EPA decision document for the Site pertaining 1o
compliance with and enforcement of the Covenants and Obiigations with respect to the
Developable Properties and Dedicated Use Properties.

n

b5
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Section 9.2. Effect of Convevance or Lease of Develonable or Dedicated Use
Properties. As between the Pariies, BSB's grant, sale, transfer, conveyance, exchange, lease
or other disposition of any rights, fitle or interest in any parcel or any portion of any parcel of the
Developable Properiies or the Dedicaled Use Properties by deed, lease, easement, license or
any other agreement, instrument or document shall not in any way alter or dimiriish BSB's
duties and obligations under this Agreement with respect to any such parcel or portion of any
parcel of the Developable Properties or the Dedicated Use Properties.

Section 9.10. Access fo Developable. Dedicated Use and Other Properties. BSE
%;j Ve shall provide AR, EFA and their respective agents, employees, representatives and confractors,
A afi no additional charge or expense, access at all reasonzble times io the Developable

Properties, the Dedicated Use Properties and any other property of any kind or nature which is
owned or confrolled by BSB for the purposes of conducting any activity related directly or
indirectly to this Agreement inciuding, without limitation, the following:

1, - Conducting investigations relating to Environmenta!l Conditions;

2, Assessing the need for, planning, implementing, performing or monitering any
Response Actions or Operation and Maintenance Activities;

3. Verifying any data or information subn?itted to AR and/or EPA;

Obtaining samples;

Verifying a-ny access or institutional control requirements pursuant to the ROD;
véfifyiﬁg BSB‘s compliance with the terms and”c':»dn'dit'i'é'hé'{)'f thns Agreement, |

Remedying any default by BSB pursuant to Section 20.7 hereof; and

®» N o oo h

Performing any Ernergency Response Action pursuant to Section 20.8 hereof. |
In exercising its Aghts under this Section 9.10, AR shall provide BSB and the occupant of the

L praperty with reasonable prior notice of its intent to access the property and AR shall make
2 reasonable afforls o minimize any inconvenience to BSB and the occcupant of the property while
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conducting any such activity. AR shall promptly provide BSB with copies of any sampling
results or other physical investigations on properiies accessed pursuant o this Section 9.10.

Section 8.11. Re-conveyance of Developable and Dedicated Use Properties.
Except as otherwise provided in this Section 9.11 with respect to Dedicated Use Properties or
Developable Properties which are physically improved by BSB, in the event this Agreement is
terminated pursuant to Sections 20.11 or 20.12 hereof, BSB shall convey to AR or its designee
and AR or iis designee shall accept, by appropriate’ quitclaim deed, al! of the Dedicated Use
Properties or Developable Properties which are then owned by BSB within sixly (60) days of the
termination of this Agreement pursuant to Sections 20.11 or 20.12. In the event BSB has
physically improved sny of the Dedicated Use Properties or Deveiopabie Properties that BSB is
otherwise required o convey to AR pursuant to this Section 8,11, BSB may retain such
Dedicated Use Propertles or Developable Properties, or BSB may convey such dedicated Use
Properties or Developabie Properties to AR or its desighee and AR or its designee shall accept,
by approprigte quitclaim deed, such Dedicated Use Properties or Developable Properties. BSB
shall continue to perform any Response Actions or other Obligations that BSB was obligated to
perform under this Agreemert with respect to any Dedicated Use Properties or Developab!e
Properties BSB retains under this Section 8.11.

Section 9.12. Enforcement of Reclaimed Areas Guidebook Ordinance. The Padies
anticipate that the Reclaimed Areas Guidebook Ordinance shall, be part of an institutional
contral plan prepared pursuant to of the ROD. Within sixty (60) days of the effective date of the
Consent Decree, BSB shall propese and support the adoption of the Redlaimed Areas
Guidebook Ordinance. BSB shall perfarm any duties under the ROD or any EPA decision
document for the Site pertaining to compliance with and enforcement of the provisions of the
Reclaimed Areas Guidebook Ordinance. BSB may propose amendments, as rmay be

necessary. from. time. fo.time, fo the Reclaimed Areas Guidebook Ordinance which are .

consistent with this Agreement and the ROD. BSB shall promptly provide AR, EPA and the
State with a copy of all proposed amendments o the Reclaimed Areas Guidebook Ordinance
and shall provide AR, EPA and the State with an opportunity to review and comment on all
proposed amendments io the Reclaimed Areas Guidebook Ordinance. BSB shall also promptly
provide AR, EPA and the State with a copy of all adopted amendments {o the Reclaimed Areas
Guidebook Ordinance,

Section 9,13, Enforcement of Zoning Ordinance and Compliance with Growth
Policy. The Parlies anticipate that portions of the Growth Policy and Zoning Ordinance related
to development associated with Mine Waste in the BPSOU and matters addressed by this
Agreement shall be part of an institutional control plan prepared pursuant to of the ROD. -BSB
shall perform any duties under the ROD or any EPA decision document for the Site periaining to
gompliance with compliance with the provisions of the Growth Policy and compliance with and
enforcement of the provisions of the Zoning Crdinance related to development associated with

- Mine:Wastesin-the: BESOU -and-matiers -addressed by this-Agreement-—BSB-may-propose~- -

modifications to the Growth Policy and amendments fo the Zoning Ordinance, as may be
necessary from fime to time, which are consistent with this Agreement and the ROD. BSB shall
promptly provide AR, EPA and the State with a copy of all proposed modifications to the
provisions of the Growth Policy and all proposed amendments to the Zoning Ordinance
associated with Mine Waste in the BPSOU and matiers addressed by this Agreement and shail
provide AR, EPA and the State with an opportunity to review and cornment on all such proposed
modifications to the Growth Policy and amendrmends to the Zoning Ordinance. B8\ shail also
promptly provide AR, EPA and the Btate with a copy of all adopted modifications to the Growth
Policy and amendiments to the Zoning Crdinance.
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ARTICLE X,
SUPERFUND PROGRAMS TRUST ACCOUNT

Section 10.1. Establishment of Superfund Programs Trust Account and Execution
of Superfund Programs Trust Agreement. Within {hiry (30) days of the Effective Date, AR
and BSB shall establish the Superfund Programs Trust Account with the Trustee and shall
execute the Superfund Programs Trust Agreement.

A

Section 10.2. Funding of Superfund Programs Trust Accounts, Subject to the ierms
and conditions of this Section 10.2, as described In the Fending Spreadsheet, AR shall provide
funding 1o the Superfund Programs Trust Account in the total principal amount of Ten Million
& 1 Eight Hundred Ninety Thousand Three Hundred Seventy Three and No/1O0ths Dollars
& ($10,890,373.00), as follows: _

1. AR shall provide initial funding to the Superfund Programs Trust Account by
deposlting the amount of One Hundred Twenty Five Thousand and No/100ths Dollars
($125,000.00) into the Superfund Programs Trust Account within sixty (60) days of the Effectlve

- Date.
2 2. AR shall provide addmonai roinimum funding io the Superfund Programs Trust
Account as follows:
f;i o (a) AR sheall deposit the amount of Two Hundred Fifty Thousand and
A No/100ths Dollars ($250,000.00) into the Superfund Programs Trust Account on or before July
) 1, 2007,
- b) AR shall deposit the amount of Four Hundred Fifty Thousand and

No/f100ths Dollars {$450,000.00) into the Superfund Programs Trust Account on or before July
g/i 1, 2008; and

{©) AR shall deposit the amount of Six Hundred Fifty Thousand and

% No/100ths Dollars [$650,000.00) into the Superfund Programs Trust Account on or befora July
i 1, 2008.

o The remaining principal balance of the funds consisting of Nine Million Four Hundred Fifteen
3 Thousand Three Hundred Seventy Three and No/100ths Dollars ($9,415,373.00), together with

accrued interest thereon, shall be deposited by AR into the Superfund Programs Trust Account
between the Effective Date and July 1, 2010. The funds 1o be deposited into the Superfund
- Programs-Trust-Aecount-pursuant-to-this-Section-10.2:2-shall-acerue-interest-at-the-rate-of 7%~
per annum from the Effective Date until paid. Al interest under this Section 10.2.2 shall be
calculated on the basis of a year of 365 days. Notwithstanding any other term or condition of
this Section 10.2, the funds to he deposited into the Superfund Programs Trust Account
pursuant fo this Section 10.2.2 may at any fime be prepaid by AR at AR’s election by deposit to
said account, eliher in whole or in part, without premium or penally, at any time prior to July 1,
2010 on the condition that AR shall pay all acerued intergst calculated from the date of the last
deposit to the Superfund Programs Trust Account through and including the date of any
prepayment on the amount of the remaining principal balance of the funds outstanding at the
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time of each prepayment. AR's payment of interest so calculated shali be in addition to any
prepayrnent of principal made by AR.

3. BSB's failure to perform any of BSB's duties or obligations because of AR's
failure to deposit funds as required by this Section 10.2, or because the Superfund Programs

' Trust Account has not yet been fully funded pursuant to Section 10.2 and the amount then on

deposit does not provide sufficient funds, shall not be a default by BSB under this Agreement.

4. Within seven (7) days of any deposit of funds into the Superfund Programs Trust
Account pursuant {o this Section 10.2, AR shall notify B5B of the date and the amount of the
deposit.

5. The total principal amount of the funding fo be provided fo the Superfund
Programs Trust Account pursuant this Section 10.2, the amounts of the additional minimum.
funding required under Sections 10.2.2(b} and 10.2.2(c} and the amount of the remaining
principal balance were ali calculated using the assumplions reflected in the Funding
Spreadsheet which included the assumption that BSB would assume the duties and obligations
to perform Operation and Maintenance Activities pursuant to Sections 4.2 and/or 4.3 hereof on
July 1, 2008. In the event that BSB does not assume the duties and obligations to perform
Operation and Maintenance Activities pursuant to Sections 4.2 and/or 4.3 hereof until after July
1, 2008 for any reason, the fotal princlpal amount of the funding to be provided to the Superfund
Programs Trust Account pursuant to this Section 10.2, the amounis of the additional minimum
funding required under Sections 10.2.2(b) and 10.2.2{c} and the amouni of the remaining
principal balance shall be recalculated using the actual dafe that BSB will assume such duties
and obligations and all other assumptions reflecled in the Funding Spreadsheet remaining the
same. Following such recalculation, the fota!l principal amount of the funding to be provided o

-the- Superfund Programs .Trust Account pursuant to this Section 10,2, the amounts of the |

additional minimum funding reguired under Sections 10.2.2(b) and 10.2. 2{0} and the amount of
the remaining principal balance shall be deemed reduced to the recalculated amounis. in the
svent BSB's assumption of its duties and obligations occurs at any time between July 1, 2008
and June 30, 2009, the amount of the minimum funding o be provided to BSB for the
groundwater treatment Task Account that Fiscal year shall be prorated to the date on which
B3B assumes its duties and obligations and sald amount shall be deposited into the Superfund
Programs Trust Accouni by AR within sixty (60) days of BSB's assumption of its duties and
ohligations. [n the event BSB's assumption of its dities and obligations occurs at any fime
between July 1, 2009 and June 30, 2010, the amount of the minimum funding to be provided to
BSB for the groundwater treatment Task Account that Fiscal year shall be prorated to the date
on which BSB assumes its duties-and obiigations and sald amourtt shall be deposited into the .
Superfund Programs Trust Account by AR within sixty (60) days of BSB's assumption of its
duties and obligations. Nothing contained in this Section 10.2.5 shall cause the amount of the
initial funding required under Section 10.2.1 or the amount of the additional minimal fundmg

- regiirel under-Section10:2:2(@) to-becreducedr -

Section 10.3. Coordination with MOU 119. BSB has performed certain duties and
obligations under MOU 119 from July 1, 2006 through the Effective Date. Following the
Effective Date, BSB shall confinue to perform each of its duties and pbligations under MOU 118
until such time as such duties and obligations are superseded by the requirements of the ROD,
In order o secure funding for the performance of BSB's duties and obligations under MOU 118
from and after July 1, 2008, BSB may, as appropriate, draw upon funds deposited in the
Superfund Programs Trust Account in accordance with the terms and conditions of this
Agreement and the Superfund Programs Trust Agreement. BSB may, as appropriate, also draw
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upon funds deposited in the Superfund Management Trust Account in accordance with the
terms and conditions of this Agrsement and the Superfund Managernent Trust Agreement and
in the Capita! Purchase, Repair and Replacement Trust Account in accordance with the terms
“and conditions of this Agreement and the Capital Purchase, Repair and Replacement Trust
Agreement. Section 21.14 hereof sets forth the lerms of this Agreement that shall apply
refroactively to ail work that BSB performs under MOU 119 pursuant to this Section 10.3, and to
any payment for that work out of the Superfund Programs Trust Account, Superfund
Management Trust Account andfor the Capital Purchase Repair and Replacement Trust
Accounl. {f and to the extent that any terms and conditions of MOU 118 conffict with the
s provisions of this Agreement, the provisions of this Agreement shall control.

Section 10.4. Authoiized Uses of Superfund Programs Trust Funds by AR. The
funding .provided by AR to the Superfund Programs Trust Account pursuant to Section 10.2
hereof, plus all accrued interest and income earned therson, may be drawn upon by AR in
accordance with Sections 20.7 and 20.8 of this Agreement and the Superfund Programs Trust
Agreemenl.

Section 10.5. Authorized Uses_ of Superfund Programs Trust Funds by. BSB.
The funding provided by AR o the Superiund Programs Trust Account pursuant to Section 10.2
hereof, plus all accrued interest and income earned thereon, may be drawn upon by BSB in
accordance with this Agreement and the Superfund Programs Trust Agreement to pay
Superfund Prograrms Costs and BSB's costs for Emergency Response Actions,

Section 10.6. Books and Acceynts; Financial Statemen:s; Inspection and Audit.
The Parties will each keep, or cause fo be Kept, proper books of record and accounts separate
from all other records and accounts, in which complete and correct entries shall be made of
thelr respective transactions relating to the Superfund Programs Trust Account. Such books of
record and accounts shall be at all imes during business hours subject to the ingpection and
audit, at the expense of the Party seeking the inspaction or audit.

) Section 10.7. Superfund Programs Budgets. On or before May 1 of each Fiscal Year
pj for so long as this Agreement is in effect, BSRE shall prepare and provide a Superfund Programs -
Budget o AR, Each Superfund Programs Budget shall specify the dollar amount for each
quarierly distribution o be made by the Trusiee to BSB during that Fiscal Year. The Initial
Superfund Programs Budget, including all Task Accounts and the approved budget amount for
3 each Task Account, is hereby concurred in by BSB and AR. In order to account for Inflation,
BSB may increase the approved annual budgel amount set forth in the initial Superfund"
o Programs Budget for each Task Account by 2% or tess annually without the concurrence of AR,
;1 as llustrated in the Initial Superfund Programs Budget. All other proposed increases to the
kL + Initia) Superfund Programs Budget shall be concurred in by AR, which conecurrence shall not be
unreasonably withheld, and shall be accompanied by a narrative explanation of the reasons for
1 e QRO SHER- prepased increase. - Except-for-costs-incurred-for -Emergency-Response-Actions;
; BSB shall notincur any charges, expenses, fees or other costs during a Fiscal Ysar in excess of
or in addition to the fofal budget amount for a Task Account set forth in the Superfund Programs
; Budget then in effect without the concurrence of AR, which concurrence shall not be
} unreasonably withheld,

Section 10.8. Superfund Programs Accounting Reports. Within forty five (45) days

of the end of sach quarier of each year for so lony a5 this Agreement is in effect, BSB shall

. prepare and provide a Superfund Programs Accounting Report to AR, All funds recelved by
L BSB during a Fiscal Year from the Superfund Programs Trust Account which are not expended
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by BSB during that Fiscal Year for the payment of Superfund Programs Costs shall be carried
over and expended by BSB to pay Superfund Programns Costs during such next Fiscal Year in
accordance with the terms and conditions of this Agreement and the Superfund Programs Trust
Agresment.

Secfion 10.8. Financial Assurances. |t is undersiood that the funds in the
Superfund Programs Trust Account, plus all accrued interest and income earned thereon, may
be pledged to satisfy financial assurance requirements pursuant to the Consert Decree or any
administrative order issued by EPA for the BPSOU. AR shall provide BSE with advance nolice
of mestings with EPA and copies of draft documents for submittal fo EPA that are related to
pledging the funds in the Superfund Programs Trust Account pursuant to the Consent Decres.,
BSE shall have ihe nght to have s personnel attend such mestings.

ARTICLE X
MULTI.PATHWAY PROGRAM TRUST ACCOUNT
Section 1.1, Establishment of Multi-Pathway Program Trust Account and
Execution of Multi-Pathway Program Trust Agreement. Within thirty (30) days of the

Fffective Date, AR and BSB shall establish the Mulli-Pathway Program Trust Account with the
Trustes and shall execute the Multi-Pathway Program Trust Agreement.

Section 11.2. Funding of Multi-Pathway Program Trust Accounts. Subject fo the
terms and conditions of Sections 6.1 and this Section 11.2, as described in the Funding
Spreadsheet, AR shall provide funding to the Mulfi-Fathway Program Trust Account in the total

- principal. amount - of . Six.-Million - Eight--Hundred - Eighty - Thousand - Five- Hundred Two and

MNo/100ths Dollars ($6,880.502.00), as follows:

1, AR shall provide initial funding to the Mulli-Pathway Program Trust Account by
depositing the amount of Two Hundred Twenty Thousand and No/100ths Doliars ($220,000.00)
into the Multi-Pathway Program Trust Account within sixty (60) days of the Effective Date.

Z. AR shall prowde addmonal minimum funding to the Muli-Pathway Program Trust
Account as foliows:

{a) AR shall deposit the amount of Four Hundred Fifty One Thousand and
Nof100ths Dollars: ($454,000.00) into the Multi-Pathway Program Trist Acoount- bri or before
July 1, 2007,

{b) AR shall deposit the smount of Five Hundred Five Thousand and

- No/100ths-Dollars {$505;000:00) Inte-the “Multi-Patrway- ProgranT TrISE ASSoUnt on or befors ™

July 1, 2008; and

{c) AR shall deposit the .amount of Five Hundred Fifteen Thousand and
No/100ths Dollars ($515,000.00) into the Mult- Pathway Program Trust Account on or before
July 1, 2009, ,

The remaining principal balance of the funds consisting of Five Million One Hundred Eighty Nine

Thousand Five Hundred Two and No/100ths Doflars (§5,189,502.00), together with accrued
inferést thereon, shall be deposited by AR info the Multi-Pathway Program Trust Account
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between the Effective Date and July 1, 2010. The funds 1o be depesited into the Muiti-Pathway
Program Trust Account pursuant to this Section 11.2.2 shall accrue interest at the rate of 7%
per annum from the Effective Date until paid. All interest under this Section 11.2.2 shall be
calcuiated on the basis of a year of 365 days. Notwithstanding any other term or condition of
this Section 11.2, the funds to be deposited info the Multi-Pathway Program Trust Account
pursuant to this Section 11.2.2 may at any time be prepaid by AR at AR's election by deposit fo
said account, either in whole or in part, without premium or penalty, at any time prior to July 1,
2010 on the condition that AR shall pay all accrued interest calculated from the date of the last
deposit to the Mullti-Pathway Program Trust Account through and including the date of any
prepayment on the amount of the remaining principal balance of the funds outstanding at the
time of each prepayment. AR’s payment of interest so caiculated shall be in addition to any
prepaymeni of ptincipal made by AR,

3 BSB's fallure to perform any of BSB’s duties or obligations because of AR's
failure to deposit funds as required by this Seclion 11.2, or because the Multi-Pathway Program
Trust Account has not yvet been fully funded pursuant to Section 11.2 and the amount then on
deposit dees not provide sufficient funds, shall not be a default by BSB under this Agreement.

4, Within seven (7} days of any deposit of funds into the Multi-Pathway Program
Trust Account pursuant fo this Section 11.2, AR shall nofify BSB of the date and the amount of
the deposit.

Section 11.3. Coordination with MOU 135. BSB has performed certain duties and
obligations under MOW 135 from July 1, 2006 through the Effective Date. Foliowing the
Effeclive Date, BSB shall confinue to perform each of its duties and obligations under MOU 135
until such fime-as such duties and obligations are supersedad by the requirements of the ROD,
In order fo secure funding for the performance of BSB's dulies and obfigations under MOU 135
from and after July 1, 2008, BSB may, as appropriate, draw upon funds deposited in the Multi-
Pathway Program Trust Account In accordance with the terms and conditions of this Agreement
and the Mult-Pathway Program Trust Agreement. BSBE may, as appropriate, also draw upon
funds deposited in the Capital Purchase, Repair and Replacement Trust Account in accordance
with the ferms and condiions of this Agreement and the Capitat Purchase, Repair and
Replacement Trust Agreement. Section 21.14 hereof sets forth the terms of this Agreement
that shall apply retroactively to all work that BSB performs under MOU 135 pursuant to this
Section 11.3, and to any payment for that work out of the Multi-Pathway Program Trust Accourt
and/or the Capilal Purchase Repair and Replacement Trust Accourd. If and to the extent that
any termms and conditions of MOU 135 conflict with the provisions of this Agreement, the
provisions of this Agreemment shall contral. -

Section 11.4. Authorized Uses of Multi-Pathway Program Trust Funds by AR. The

funding provided by AR to the Multi-Pathway Program Trust Account pursuant to Section 11.2

accordance with Sections 20.7 and 20.8 of this Agreement and the Multi-Pathway Program

Trust Agreement.

Section 11.5.  Authorized Uses of Multi-Pathway Program Trust Funds by BSB.
The funding provided by AR to the Multi-Pathway Program Trust Account pursuant to Section
11.2 hereof, pius all accrued interest and income earnad thereon, may be drawn upon by BSB
in accordance with this Agreement and the Mulli-Pathway Program Trust Agreement to pay

“Mutti-Pathway Program Costs and BSB's costs for Emergency Response Actions.
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Section 11.6. Books and Accounts: Financial Statements; Inspection and Audit.
The Parties will each keep, or cause to be kept, proper books of record and accounts separate
from all other records and accounts, in which complete and correct entries shall be made of
their respective ransactions relating to the Mulli-Pathway Program Trust Acocount. Such books
of record and accounts shall be at all times during business hours subject to the inspection and
audit, at the expense of the Party seeking the inspection or audit.

Section 11.7. Multi-Pathway Program Budgets. On or before May 1 of each Fiscal
Year for so long as this Agreement is in effect, BEB shall prepare and provide a Multi-Pathway
Program Budget io AR, Each MultE-Pathway Program Budget shall specify the doliar amount for
sach quarten‘y distribution 1o be made by the Trustes to BSB during that Fiscat Year. The Initial
Muti-Pathway FProgram Budget is hereby concuired in by BSB and AR, in order fo account for
inflation, BSB may Increase the approved annual budget amount set forth in the Initial Multi-
Pathway Program Budget for each Task Account by 2% or less annually without the
5 concurrence of AR, as illustrated in the Initial Multi-Pathway Program Budget. Al other
H proposed increases to the Initial Multi-Pathway Program Budget shall be concurred in by AR,
g which concurrence shall not be unreasonably withheld, and shall be accompanied by a narrative
explanation of the reasons for each such proposed increase. Except {or cosis incurred for
Emergency Response Actions, BSB shall not incur any charges, expenses, fees or other costs
during a Fiscal Year in excess of or in addition {o the total budget amount set forth in the Muiti-
Pathway Program Budget then in effect without the concurrence of AR, which concurrence shall
not be unreasonably withheld.

o

B8]
%&7
H

Section 11.8. Multi Pathway Program Accounfing Reports. Within forty five (45)
days of the end of each quarter of each year for so long as this Agreement is in effect, BSB
shall prepare and provide a Multi-Pathway Program Accounting Report to AR. Al funds
received by BSB during a Fiscal Year from the Multi-Pathway Program Trust Account which are
not expended by BSB during that Fiscal Year for the payment of Multi-Pathway Program Costs
shall be carried over and expended by BSB to pay Multi-Pathway Program Costs during such
next Fiscal Year in accordance with the terms and cond:iions of this Agreement and the Multi-
Pathway Program Trust Agreement.

E: Section 11.5.  Financlal Assurances. # is undersiood that the funds in the Multl-
Pathway Program Trust Account, plus all accrued interest and income earned thereon, may be
pledged 1o satisfy financia!l assurance requirermnents pursuant o the Consent Decree or any
administrative order issued by EPA for the BPSOU. AR shall provide BSB with advance notice
of meetings with EPA and copies of draft documents {or submittal to EPA that are related to
pledging- the funds-in the Mulli-Pathway Program Trust Account pursuant io the Consent
Decree. BSB shall have the right to have its personnel attend such meetings,

: - ARTIGLE-XIL
SUPERFUND MANAGEMENT TRUST ACCOUNT

Section 12.1. Esiablishment of Superfund Management Trust Account and
Execution_of Superfund Management Trust Adreement. Within thirty (30) days of the
Effective Date, AR and BSB shall establish with Trustee the Superfund Management Trust
Account and shall execute the Superfund Management Trust Agresment.
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. Section 12.2. Funding of Superfund Management Trust Account. Subject fo the
terms and condifions of this Section 12.2, as described in the Funding Spreadsheet, AR shall

provide funding lo the Superfund Management Trust Account in the total principal amount of
Three Million Four MHundred Ninety Four Thousand Seven Hundred Seven and No/100ths
Dollars ($3,424,707.00), as foliows:

: 1. AR shall provide initial funding fo the Superfund Management Trust Account by
depositing the amount of One Hurndred Forly Seven Thousand Five Hundred and No/100ths
Dpllars ($147,500.00) info the Superfund Management Trust Account within sixty (60) days of
the Effective Date.

2. AR shall provide additional minimum funding to the Superfund Management
Trust Account as follows:

{a) AR shall deposit the amount of One Hundred Seventy Five Thousand
and No/100ths Dollars ($175,000.00) into the Superfund Management Trust Account on or
before July 1, 2007;

(b) AR shall deposit the amount of One Hundred Eighty Thousand and
No/100ths Dollars ($180,000.00) info the Superfund Management Trust Account on or before
July1, 2008; and

{c) AR shall deposit the amount of One Hundred Eighty Five Thousand and
No/100ths Doflars ($185,000.00) into the Superfund Management Trust Account on or before
July 1, 2008..

The remaining principal balance of the funds consisting of Two Million Eight Hundred Seven
Thousand Two Hundred Seven and No/100ths Dollars ($2,807,207.00), together with accrued.
interest therson, shall be deposited by AR into the Superfund Management Trust Account
between the Effective Date and July 1, 2010. The funds fo be deposlited into the Superfund
Management Trust Account pursuant to this Section 12.2.2 shall accrue interest at the rate of
7% per annum from the Effective Date untit paid, All interest under this Section 12.2.2 shall be
calculated on the basis of a year of 365 days. Nolwithstending any other term or condition of
- this Section 12.2, the funds to be deposited info the Superfund Management Trusi Account
& pursuant fo this Section 12.2.2 may at any fime be prepatd by AR at AR's election by deposit to
g said account, either In whole or in part, without premium or penalty, at any time prior to July 1,
2010 on the condition that AR shal! pay all accrued interest calculated from the date of the last
~ deposit to the Superfund Management Trust Account through and including the date of any
prepayment on the amount of the remaining principal balance of the funds outstanding at the
time of each prepaymient. AR's payment of interest so caiculated shall be in addition to any
prepayment of pnnc&pai made %Jy AR

3, BSB's failure to perform any of BSB's duties or oblsgatnons because of AR's
failure to deposit funds as required by this Section 12.2, or because the Superfund Management
Trust Account has not yet been fully funded pursuant to Section 12.2 and the amount then on
deposit does not provide sufficient funds, shall not be a default by BSB under this Agreement.

; 4, Within seven (7) days of any deposit of funds into the Superfund Management
J Trust Account pursuant to this Section 12.2, AR shall no%rfy BSB of the date and the amount of
the deposit.
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Saction 12.3. Authorized Uses of Superfund Management Trust Funds. The
funding provided by AR ip the Superfund Management Trust Account pursuant to Section 12.2
hereof, plus ail accrued inferest and income earned thereon, may be drawn upon by BSB in
accordance with this Agreement and the Superfund Management Trust Agreement fo pay
Superfund Management Costs.

Section 12.4, Books and Accounts; Financial Statements; Inspection and Audit.
BSEB will keep, or cause fo be kept, proper books of record and actounts separate from all other
records and accounis of BSE, in which complete and corract eniries shall be made of afl of
BSB's transaciions relating fo the Superfund Management Trust Account. Such books of record
and accounts shall be at all imes during business hours subject to the inspection and audit of
AR, at is expense.

Section 12.5. Superfund Management Budgets. On or before May 1 of each Fiscal
Year for so long as this Agreement is in effect, BSB shall prepare and provide a Superfund
Maragement Budget to AR, Each Superfund Management Budgel shall specify the dollar
amount for each quarterly distribution to be made by the Trustee to BSB during that Fiscal Year,
The Initial Superfund Management Budget, including all Task Accounts and the approved
budget amount for each Task Account, is hereby concurred in by AR. In order to account for
inflation, BSB may increase the approved budget amount set forth in the Initial Superfund
Management Budget for each Task Account by 2% or less annually without the concurrence of

- AR, as illustrated in the Initlal Superfund Management Budget. All other proposed increases to

the Initial Superfund Management Budget shall be concurred in by AR, which concurrence shall
not be unreasonably withheld, and shall be accompanied by a narrative explanation of the
reasons for each proposed increase. BSB shall not incur any charges, expenses, fees or other
costs during 2 Fiscal Year in excess of or in addition 1o the total budget amount for a Task

Account set-forth in the-Superfund Management Budget then in effect without the concurrence . . -

of AR, which concurrence shall not be unreasonably withheld,

Section 12.6. Superfund Management Accounting Reports. Within forly five (45)
days of the end of each quarter of each year for so long as this Agreement is in éffect, BSEB

shall prepare and provide a Superfund Management Accounting Report 1o AR, All funds
received by BSB during a Fiscal Year from the Superfund Management Trust Account which are
not expendet by BSB during that Fiscal Year for the payment of Superfund Management Costs
shall be carried over and expended by BSB fo pay Superfund Management Costs during such
next Flscal Year in accordance with the terms and conditions of this Agreement and the
Superfund Management Trust Agreement.

Section 12,7. Financial Assurances. | is understood that the funds in the
Superfund Management Trust Account pursuant fo Section 12.2 hereof, plus all accrued interest
and income earned therson, may be pledged fo satisfy financial assurance requirements

- pliFsUERL to the Consent Detres orany administrative trder-issued by EPAfor the BRSOW: AR =

shall provide BSB with advance nofice of meetings with EPA and coples of draft documents for
submittal to EPA that are related {o pledging the funds In the Superfund Management Trust
Accolnt pursuzant to the Consent Decree. BSB shall have the right to have its personnel attend
such meefings,

43

BPS 023587



ARTICLE Xl

(: CAPITAL PURCHASE, REPAIR AND REPLACEMENT TRUST ACCOUNTAND
CAPITAL IMPROVEMENTS TRUST ACCOUNT

Section 13,1, Establishment of Capital Purchase, Repair and Replacement Trust
Account and Execufion of Capital Purchase, Repair and Replacement Trust Adgreement.
& Within thirty (30) days of the Effective Date, AR and BSB shall establish with Trustee the Capital
Purchase, Repair and Replacement Trust Account and shall execute the Capital Purchase,
Repair and Replacement Trust Agreement.

Section 13.2. Funding of Capital Purchase, Repair and Replacement Trust

f Account. Subject to the terms and conditions of this Section 13.2, as described in the Funding

Spreadsheet, AR shall provide funding to the Capiltal Purchase, Repair and Replacement Trust
B © Accouni in the total principal amount of Ten Million Five Hundred Fiffy Eight Thousand Three
;;; Hundred Ninety Four and No/100ths Dollars ($10,558,394.00), as follows:

1. AR shall provide initial funding to the Capital Purchase, Repair and Replacement
Trust Account by depositing the amount of Five Hundred Twenty Thousand and No/1Q0ths
Dollars ($520,000.00) into the Capital Purchase, Repalr and Replacement Trust Account within
sixty (60} days of the Effective Date.

2. AR shall provide additional minimum funding to the Capital Purchase, Repair and
Replacement Trust Account as follows:

b .

ﬁ] . {(a} AR shall deposit the amount of One Hundred Fifty Four Thousand Five

= {(w "Hundred Twenty Two and No/100ths Doliars ($154,522.00) info the Capital Purchase, Repair

- and Replacement Trust Account on or before July 1, 2007;

b

1:—] {b) AR shall deposit the amount of Bight Hundred Ten Thousand and
No/100ths Dollars ($810,000.00) into the Capital Purchase, Repair and Replacement Trust

%; Account on or before July 1, 2008; and )

¥

‘ {c) AR shall deposit the amount of Eight Hundred Twenty Thousand Four
Hundred Seventy Five and No/100ths Doilars ($820,475.00) into the Capital Purchase, Repair
and Replacement Trust Account on or before July 1, 2008,

The remaining principal balance of the funds consisting of Elght Million Two Hundred Fifty Three -
Thousand Three Hundred Ninety Seven Dollars {$8,253,387.00), together with accrued interest
thereon, shall be deposited by AR inlo the Capital Purchase, Repair and Raplacement Trust
Account between the Effective Date and July 1, 2010. The funds to be deposited into the

.+ R -.Capital-Purchase, Repair and-Replacement Trust-Account-pursuant to-this- Section13:2:2 shall
j accrue interest at the rate of 7% per annum from the Effective Date uniil paid. All interest under
this Section 13.2.2 shall be calculated on the basis of a year of 365 days. Notwithstanding any
‘other term or condition of this Section 13.2, the funds fo be deposited into the Capital Purchase,
Y Repair and Replacement Trust Account pursuant to this Section 13.2.2 may at any time be
prepaid by AR af AR's election by deposit to sald account, either in whole or in part, without
premium or penalty, at any time prior to July 1, 2010 on the condition that AR shall pay all
accrued interest calculated from the date of the Iast deposit to the Capital Purchase Repair and
Repiacement Trust Account through and intiuding the date of any prepayment on the amount of
the remaining principal balance of the furds ouistanding at the time of each prepayment. AR's

T
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payment of interest so calculaied shall be in addition tc any prepayment of principal made by

AR,
3. BSB's fa:iure to perform any of BSB's duties or obligations because of AR's
o failure to deposit funds as required by this Section 13.2, or because the Capital Purchase,
] Repair and Replacement Trust Account has not yet been fully funded pursuant fo Section 13.2
-and the amount then on deposit does not provide sufficient funds, shall not be a default by BSB
= under this Agreement.
w‘ 4, Within seven (7) days of any depostt of funds info the Capital Purchase, Repair

b e B2

and Rep,acamaﬂt Trust Account pursuant to this Section 13.2, AR shall notify BSB of the date
i ' & P - §Y3
i and the amount of the deposit. :

Section 13.3. Authorized Uses of Capital Purchase, Repair and Replacement
Trust Funds. The funding provided by AR fo the Capital Purchase, Repair and Replacement
Trust Account pursuant to Section 13.2 hereof, plus all accrued inlerest and income eamed
thereon, may be drawn upon by BSB in accordance with this Agreement and the Capital
Purchase, Repair and Replacement Trust Agreement to pay Capital Purchase, Repair and
Replacement Costs.

Section 13.4. Books and Accounts; Financial Statements: Inspection and Audit.

BSB will keep, or cause to be kept, proper bocks of record and accounis separate from all other
records and accounis of BSB, in which complete and correct entries shall be made of all of
B8B's transactions relating io the Capital Purchase, Repair and Replacement Trust Account.
Such books of record and aceounts shall be at all fimes during business hours subject fo the
inspection and audit of AR, at its expense.

Section 13.5. Capital Purchase, Repair and Replacement Budgets. On or before

.‘] May 1 of each Fiscal Year for so long as this Agreement is in effect and there are funds
remaining in the Capital Purchase, Repair and Replace Trust Account, BSB shall prepare and

provide a Capital Purchase, Repair and Replacement Budgesl to AR for AR's concurrence,
i which concumence shall not be unreasonably withheld, Al Capital Purchase, Repair and
& Replacement Budgets submified to AR by BSB pursuant {o this Section 13.5 shall be consistent

with the terms and conditions of the Storm Water System Improvement Plan and this
Agreement. Each Capital Purchase, Repair and Replacement Budget shall specify the doliar
arnount for each guarterly distribution fo be made by the Trustee to BSB during that Fiscal Year.
The Initial Capital Purchase, Repair and Replacement Budget, including all Task Accounts and
the approved budget amount for each Task Acocount; is hereby concurred-in by AR, BSB shall
not incur any charges, expenses, fees or other costs during a Fiscal Year in excess of or in
_addition to the total budget amount for a Task Account set forth in the Capital Purchase, Repair
and Replacement Budget then in effect without the concurrence of AR which concurrance shall
- not-be-unreasenably withheld. s st

Section 13.6. Capital Purchase, Repair and Replacement Accounting Reports. On
or before September 1 of each year for so long as this Agreement is in effect, BSB shall prepare
and provide a Capital Purchase, Repair and Replacement Accounting Report to AR, Al funds
received by BSB during a Fiscal Year from the Capital Purchase, Repair and Replacement
Trust Account which are not expended by BSE during that Fiscal Year for the payment of
Capital Purchase, Repair and Replacement Costs shall be carried over and expended by BSB
to pay Capital Purchase, Repair and Replacement Costs during such next Fiscal Year in
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. accordance with the terms and conditions of this Agreement and the Capital Purchase, Repair
i and Replacement Trust Agreement, .
*,

Section 13.7 Establishment of Capital Improvemeénts Trust Account. Upon
completion of the Priority Projects identified by the Parties pursuant to the Prioritization Criteria
identified in the Storm Water System improvement Plan, the funds then remalning in the Capital
Purchase, Repalr and Replacement Trust Account shall, upon the written direction of the Parties
to Trustee, be fransferred to the Capital Improvemenis Trust Account established by BSB, as
provided in the Capital Purchase, Repair and Replacernent Trust Agreement.

e

iy I

Section 13.8. Authorized Uses of Capital Improvements Trust Funds. Al funds
1 deposited (o the Capital improvemenis Trust Account pursuant to Section 13.7 hereof, ogether
% with accrued interest and earnings thereon, shall be held in trust by BSB and may be drawn
upon by BSB (without any requirement thereafter to provide budgets to or obtain pre-approval
from AR pursuant to Seclion 13.5 hereof) for payment of Capltal Purchase, Repair and

Rep!acement Costs.

Section 13.9. Capital Improvements Accouniing Reporis. BSBE's obligation to

‘j provide annual actounting reports to AR pursuant to Section 13.6 hereof shall survive the

! transfer of funds ta the Capital Improvements Trust Account pursuant fo Secfion 13.7. On or
before September 1 of gach year following the transfer of funds fo the Capital improvements
Trust Account pursuant to Section 13.7, BSB shall prepare and provide a Capital Improvements

Accounting Report to AR,

ARTICLE XIV.

GROUNDWATER TREATMENT SYSTEM CAPITAL

_} REPAIR AND REPLACEMENT TRUST ACCOUNT

. Section 14.1. Establishment of Groundwater Treatment System Capital Repair and
} Replacement Trust Account and Execution of Groundwater Treatment System Capital
iy : Repair and Replacement “Trust Agreement. Within thirty (30} days of the Effective Date, AR

and BSB shall establish with Trustee the Groundwater Treatment Sysiem Capital Repair and
Replacement Trust Account and shall execute the Groundwa‘ier Treatment Systern Capital
Repair and Rep{acement Trust Agreement.

A * Section 14.2. Funding .of Groundwater Treatment System Capital Repair and
} Replacement Trust Account As described in the Funding Spreadsheet, AR shail provide
A funding to the Groundwater Treatment Sysiem Capital Repair antd Replacement Trust Account
in the total principal amount of One Million Three Hundred Eighty Three Thousand Four
J e Hyndred-Forty-Nine and-Ne/100ths- Dollars ($1,383,448.00). by-depositing-said-amount-into the -
§ Groundwater Treatment System Capital Repair and Replacement Trust Account within sixty
{60) days of the Effective Date.

n .

Section 14.3. Authorized Uses of Groundwater Treatment Sysfem Capital
Repair and Replacement Trust Funds. The funding provided by AR fo the Groundwater
Treatment System Capital Repair and Replacement Trust Account pursuant to Section 14.2
hereof, plus all accrued interest and income earned thereon, may be drawn upon by BSB in
accordance with this Agreement and the Groundwater Treatment System Capital Repalr and

St

Pain
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Replacement Trust’ Agreement lo pay Groundwater Treatmnent System Capital Repair and
Replacement Costs, _

Section 14.4. Books and Accounts; Financizl Statements; Inspection and Audit.
BSB will keep, or cause to be kept, proper books of record and accounts separate from all other
records and accounts of BSB, In which complete and correct entries shall be made of all of
BSB's fransactions relating to the Groundwater Treatment System Capital Repair and
Replacement Trust Account. Such books of record and accounts shall be al all times during
business hours subject to the inspection and audit of AR, at its expense,

Section 14.5. Groundwater Tresiment System Capital Repalr and Replacement
Budgets. in the event B5E determines ihat any Groundwater Treatiment System Capilai Repair
and Replacement are necessary, BSB shall prepare and provide a Groundwater Treatment
Systern Capital Repair and Replacement Budget to AR for AR's concurrence, which
concurrence shall not be unreasonably wihheld, All Groundwater Treatment System Capital
Repair and Replacement Budgets submilted fo AR by BSB pursuant to this Section 14.5 shall
be consistent with the terms and conditions of this Agreement. Each Groundwater Treatment
Systern Capital Repair and Replacement Budget shall specify the dollar amount for each
quarterly distribution to be made by the Trustee {o BSB during that Fiscal Year. BSB shall not

+ incur any charges, expenses, fees or other costs in excess of or in addifion to the total budget

amount for any Groundwater Treatment System Capital Repair and Replacement set forth in an
approved Groundwater Trestment System Capital Repair and Replacement Budget without the
concurrence of AR, which concurrence shall not be unreasonably withheid,

Section 14.6. Groundwater Treatment System Cabital Repsir and Replacement
Accounting Repotis, On or before Seplember 1 of each year following any Fiscal Year in

. which .BSB. draws upon.funds .in. the Groundwater .Treatment System Capifal Repair and

Replacement Trust Account, BSB shall prepare and provide an Groundwater Treatment System
Capital Repair and Replacement Accounting Report to AR, All funds received by BSB from the
Groundwater Treatment System Capital Repair and Replacement Trust Account which are not
expended by BSB io mske necessary Groundwater Treatment System Capltal Repair and
Replacement shall be promptly re-deposited into the Groundwater Treatment System Capital
Repair and Replacement Trust Account by BSB. ’

Section 14.7. Financiza! Assurences. It is understood that the funds in the
Groundwater Treatment Systermn_Capital Repalr and Replacement Trust Account pursuant to
Section 14.2 hereof, plus all accrued interest and income earned thereon, may be pledged fo
satisfy financial assurance requirements pursuant to the Consent Decree or any administrative
order issued by EPA for the BPSOU. AR shall provide BSB with advance nofice of meelings
with EPA and copies of draft decuments for submittal to EPA that are related to pledging the
funds in the Groundwater Treatment System_Capital Repair and Replacement Trust Account to

ARTICLE XV.
REDEVELOPMENT TRUST AGCOUNT

Section 16.7. Eslablishiment of Redevelopment Trust Account. Within thirty (30)
days of the Effective Date, BSB shail establish the Redeveiopment Trust Account.
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Section 15.2. Funding of Redevelopment Trust Accounts. Subject io the terms and
conditions of this Seclion 15.2, as described In the Funding Spreadsheet, AR shall provide

funding to BSB for deposit to the Redevelopment Trust Account in the total principal amount of
Fifteen Million and No/100ths Dollars {$15,000,000.00), The tolal principal amount shall be
provided as foliows:

1. AR shall provide initial funding fo BSB for deposit info the Redevelopment Trust
Account in-the amount of Twe Million Five. Hundred Thousand and No/i00ths Dollars
($2,500,000.00) within sixty (60) days of the Effective Date.

2. AR shall provide additional funding to BSB for deposit info the Redevelopment
Trust Account in the amount of Two Million Five Hundred Thousand and Nof100ths Dollars
{$2,500,000.00) within sixty {60) days following tssuance of the ROD or within sixty (60) days of
the Effective Date, whichever ocours later.,

3. The remaining principal balance of the funds consisting of Ten Million .and

No/100ths Dollars ($10,000,000.00), together with accrued interest thereon, shall be deposited
by AR into the Redeveloprment Trust Account on July 1, 2010 or within sixty (80) days following
the date on which the Consent Decree is effective as a final court order, whichever ocaours later.
The funds to be deposited into the Redevelopment Trust Account pursuant to this Section
15.2.3 shall accrue interest at the rate of 7% per annum from the Effective Date until paid. Al
interest under this Section 15.2.3 shall be calculated on the basis of a year of 365 days.
Notwithstanding any other term or condition of this Section 15.2, In the event the Congent
Decres is effective as a final court order prior fo July 1, 2010, the funds to be deposited into the
Redevelopmen! Trust Account pursuant fo this Section 15.2.3 may, at any fime prior to Ju!y 1,

2010, be prepaid by AR at AR's election by deposil to said account, either in whole or in part,
WIthout premium or penalty, on the condition that AR shall pay all accrued interest calculated
from the date of the last deposit to the Redevelopment Trust Account through and including the
date of any prepayment on the amount of the remaining principal balance of the funds
outstanding at the time of each prepayment. AR's payment of interest so calcutated shall be in

. addition to any prepayment of principal made by AR,

4, BSB's failure to perform any of BSB's duties or obligations becatse of AR's
failure fo deposit funds as requnred by this Section 15.2 shall not be a default by BSB under his
Agreement.

5. Within forly eight (48) hours of any deposit of funds inio the Redevelopment
Trust Account pursuant o this Section 15.2, AR shall notify BSB of the date and the amount of
the deposit.

Section 15.3. Authorized Uses of Redevelopment Trust Funds. Subject to the terms

— aﬁd "COI"fdi tiDT'IS of - S Qmion . 1 7,8""h3r80f, gy I I - fu T d 5 depbsneﬂ i ntl':} thE Redevél o) p mEﬁt Tn}ét S—

Account, fogether with accrued Interest and income earned thereon, shall be held in trust by
BSB and may be drawn upon by BEB (without any requirement to obtain pre-approval from AR)
only for the following purposes:

1. The funding of improvements associated with the Regional Historic Preservation

Plan, including, without limitation, the restoration of buildings and other historic structures in the
Butte Hill area and recreational and historical interpretive features ai LAO and the GMMIA.
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2, The fundmg of economic development within the BPSOU mc{udmg, without
limitation, the provision of financlal assistance o support deveiopment of any Mine Waste
Source Areas,

3. The establishment and funding of a “governing authority” to administer and
oversee BSB's performance of this Agreement and to guide the planning and use of the funds in
the Redeveloprrent Trust Account, consisient with the purposes of this Agreement and as
described in Sectton LB of the BEB Position Paper.

&, The payment of any applicable SIR and/or Co-Pay Percentage for the Cost Cap
Cc;verage under the insurance Pelicy or any rénewal of the insurance Policy purchased
ursiznt o Section 17.8 hereof.

Subject to the mediation and arbitration provisions of Sections 20.8 and 20.10 heredf, in the
event of BSB's default upon its obligations, AR shall have the right to draw upon any funds in
the Redevelopment Trust Account to pay for any SIR and/or Co-Pay Parcaniage for the Cost
Cap Coverage under the Insurance Policy.

Section 15.4. Books and Accounts; Financial Statements; Inspection and Audit.

BSB shall keep, or cause to be kept, proper books of record and accounis separaie from ali
other records and accounts of BSB, in which complete and comect entries shall be made of all
transactions relating fo the Redevelopment Trust Account. Such books of record and accounts
shail be ai all times during business hours subject to the inspection and audit of AR at iis
expense.

Section 15.5, Accounting Reports. On or before Septernber 1 of each year for so -

long as this Agreement is in effect, BSB shall prepare and provide a Redevelopment Accounting
Report io AR.

ARTICLE XVI.
OVERSIGHT COSTS
Section 16.1. Responsibility for Oversight Costs, Subject to the reservation of rights
set forth in Section 16.2 hereof, as between the Parties, AR shall be responsible for and shall

indemnify, defend and hold B8B harmiess from and against any and a!! claims or demands by
EPA or the State for the payment of Oversight Costs. .

Section 16.2. AR's Reservafion of Rights for Oversight Costs. Notwithstanding any

other term or condition of this Agreement, AR hereby reserves the right o dispute and contest
--any-and-all Oversight-Cosls-clsimed-by-EPAror-the-Staterincatcordence withy Applicable Laws -

ARTICLE Xvil.
INSURANCE
Section 17.1. insurance Policy and Remediation Plan Endorsement. Prior o the

Effective Dale, AR purchased the Insurance Policy which provides insurance coverage related
to performance of cerlain work {asks to be performed by AR and BSB under this Agreement,
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The Remedial Plan Endorserment te the Insurance Policy identifies the following tasks, hereafter

referred to as “Tasks™ :
1. Multi-Pathway Sampling and Yard Abatement Program.

2. Mutti-Pathway Sampling and Attic Dust Abatement Program.

3. Storm Water Operatiorg and Maintenahce { Best Management Practices.
4. Rectaimed Source Area Operation and Maintenance,
5 Alluvial Groungwater Collection and Treatment.

8. Cther ltems of Work required by USEPA within the “Covered Location”; provided
said items become part of the “Rermediation Plan”

Section 17.2. Duties of BSE as Named Insured under Insurance Policy. As set

forth in the Insurance Policy, BSB is a Named insured beginning on the Effective Date of this

Agreement for all coverage(s) provided under Sections 1. A through F of the Insurance Policy.
Except as otherwise provided in Sections 17.3 and 17.4 hereof, BSB s a Named Insured and
an “Approved Contractor” for Tasks 1 - 5 of the Remedial Plan Endorsement for the Cost Cap
Coverage beginning on the Effective Date of this Agreement, As a Named Insured, BSB shall
have all the rights, benefits and responsibilities of a Named Insured for all coverage(s) under
Sections LA through F of the Insurance Poficy, and subject to the other provisions of this Article
XV, all of the rights, benefits and responsibilities of a Named Insured for Tasks 1 - 5 for the
Cost Cap Coverage. Sald responsibiliies include, without fimitation, all reporting and
cooperation obligations under Section Vi and the Remediation Project Updates Endorsement of
the Insurance Policy, and the payment of any SIR and/or Co-Pay Percentage for the Superfund
Program Obligations.

Section 17.3. Cost Cap Insurance Coverage for Alluvial Groundwater Collection
and_Treafment. At such time as BSB becomes obligated fo perform the Operation and
Maintenance Aclivities for the Groundwater Treatment System pursuant to Sections 4.2 and/or
4,3 hereof, BSB shall assume the rights, benefits and responsibilities of 2 “Named Insured”
under the Cost Cap Coverage of the insurance Policy for Task 5 of the Remedial Plan
Endorsement including, without limitation, all reporting and cooperation .obligations under
Section V| and the Remediafion Project Updates Endorsement of the Insurance Policy, and,
subject to Section 17.9 hereof, the payment of any SiR andior Co-Pay Percentage applicable fo
Task &. '

Section 17.4. Cost Cap Insurance Coverage for Multi-Pathway ?’roqra_m_. In the

~—gvent-that the Multi-Pathway Program described in itig ROD is rict 1fiodified 7 a manner that is
- mulually agressble to the Parties and BSB does not exercise its right to terminate this

Agreement pursuant to Section 8.1 hereof, AR shall thereafter have the rights, benefits and
responsibilities of a "Named Insured” under the Cost Cap Coverage of the Insurance Policy for
Tasks 1 and 2 of the Remedial Plan Endorsement. .

Section 17.5. Limitation on Cost Cap Coverage. It is the intent of the Parties that at
least Five Million and No/100ths Doliars ($5,000,000.00) of the Policy Limits under the Cost Cap
Coverage of the Insurance Policy be available to BSB for those obligations BSB is required to
perform under this Agreement for which Cost Cap Coverage may exist under the Insurance
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Poticy. Notwithstanding any term or provision of the Insurance Policy to the contrary, in order to
achieve such intent, AR hereby agrees that AR shali not aftempt o recover and shall not be
entitied to receive more than Ten Millioh and No/100ths Dollars ($10,000,000) from the Policy
Limits set forth In Ttlem 5.c.(1) of the Declarations 1o the Insurance Policy for claims arising from
obligations AR is required to perform under the this Agreement for which Cost Cap Coverage
may exist,

Section 17.5. Renewal of insurance Policy. BSB shall be obligated {0 use up to Three
Million One Hundred Thousand and Nofi00ths Dellars ($3,100,000.00) of the funds in the
Redeveiopment Trust Account as a premium payment to secure a ten (10) year renewal of the
insuraice Policy if such renewal is then available o BSB on commercially reasonable terms.
BSB and AR shail both be a Named insured for ail coverage(s} under any renewat policy. BSB
shall provide copies of all drafts of any renewal policies to AR for review and comment. BSB
shail also confer with AR with regard to the commercial reasonableness of the terms of the
renewal policy, If such a renewal is available for a premium greater than the amount which BSB
is obligated to use from the Redevelopment Trust Account, the Parties shall meet and confer.

Section 17.7. Other Insurance. Commencing on the effeclive date of the Consent
Decree and confinuing for so fong as this Agreement is in effect, BSB shall provide and
continuously maintain in effect the types and amounts of insurance set forth in the BSB
Memorandum of Coverage. The amounts of insurance required under this Section 17.7 shall be
increased, as appropriate, in the event and to the extent that the limitations on BSB's lisbility for
damages in torf, as currently set forth in Mont. Code Ann. § 2-8-108, are increased. Updaied
certificates of such insurance shall ke provided by BSB {o AR for so long as this Agreemient Is in
effect 1o evidence continued coverage by BSB as required hereunder. Each cerlificate shall
provide that a minimum of thirty (30} days prior written notice shail be given fo AR in the event
of cancellation or materal change i the policies. AR shall not be responsible for payment of
BSB's insurance pramiums. Upon request, AR may examine true copies of the policies, Any
coverage provided by BSB’s insurance under this Section 17.7 is primary insurance and shall
not be considered o be contributory insurance with any coverage provided by the Insurance
Policy or any other any insurance policies of AR. Any deductibles in BSB's insurance shall be
assumed by Butle-Silver Bow,

Section 17.8. Communications Redarding . Insurance. AR esnd BSB agree fo
sommunicate and cooperate with each other o the fullest extent reasonably necessary with
respect lo issues related 1o the insurance Policy or the renewal thereof. This cooperation and
communicatlon sha!l mcluda w;thout l:mrtat[on

1. The Parties shall provide each other with thirty (30) days prior written notice of
any claim under ihe Insurance Policy. The Parties shall discuss the scope, content and purpose

of the clalm and shal] negotsate in good falth to resotve any dsspute behveen the Par%xes -

by the other Party for coverage under the Ensurance Po%scy isa “defau?t" or "event of defauft for
purposes of this Agreement and the remedies available under Article XX.

2, The Parfies shall provide each other with prior notice of and an opporiunity o
comment on any written communication fo be submitied by the other Party to the Insurance
Company. The Parties, individually and with the cooperation of the other, shall timely comply
with all obligations of a Named Insured under the Insurance Policy, including without limitation,
the submittal of all budget reports, Remediation Project Updales and other information required
by Section Vi (Reporting and Cooperation) of the insurance Policy.
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3. The Parties shall each have the right to attend and participate in any rﬁe&téags oF
communication with the Insurance Company with respect to any r;iaim.

4. The Parties shall céoperate to provide any relevant information requested by the -
other Party in order lo prepare or support & claim and to provide any relevant information .
requested by the Insurance Company during its evaluation of a claim.

5 5. The Parties shall each comply with and perform their respective obligations
<4 under the Insurance Policy and shall not take any actions or omit to take any actions that will
h result in the cancediation, invalidation, suspension, or impairment of coverage or the baring of a
- claim under the Insurance Policy, including, without limitation, instiiuting litigation against third
”1 parfies which litigation could resuii in triggering furiher ciaims under the insurance Policy,

except for cross claims, counterclaims, and third party claims in response to litigation initiaied by
a third party. Except as permitied under the Insurance Policy, neither Parly shall cause any

¥ modification or change fo be made in the Insurance Policy withoul the written consent of the
@I other. Neither Parly shall cancel the Insurance Policy without the written consent of the other
2 Party,

E;{ Section 17.9, Payment_of SIR or Co-Pay Perceniage. 7o the exient funds are
available in the Superfund Programs Account to pay for the SIR or Co-Pay Percentage for the

Superfund Programs Obligations, BSB shall pay those amounts from the Superfund Programs
Account. To the extent such funds are not availlable, then either AR shall pay the additionial
amounts for the SIR and Co-FPay Percentage necessary fo ensure that insurance proceeds are
made available, or the limitation on obligations set forth In Section 18.1 shall be triggered
without the reguirements of first paying the applicable SIR and Co-Pay Percentage or spending
funds made available through the insurance Folicy.

ARTICLE XVIII.

LEVITATION ON OBLIGATIONS

Section 18.1. Limitation on Superfund Programs Obligations. If the mmﬁned
amount of the funds deposited into the Superfund Programs Trust Account pursuant 1o Section

10.2 hereof, plus =il acerued inferest and income earmed thereon, plus any additional funds
made available to BSB through the Insurance Policy after payment of any applicable SIR or Co-
Pay Percentage pursuant to Secticn 17.9 hereof, are not sufficlent to pay Superfund Programs
L Costs, then BSB's responsibilily for performance of Superfund Programs Obligations under this
,f Agreement shall cease provided that BSB performed the obligation or obligations which lead o
w* the depletion of the funds with due care and in accordance with the material terms and
conditions of fhis Agreement. [f BSB falls to exercise due care or fails to comply with the
mateﬁa%termsafthis Agreement intheperformanceaf any Supeﬁundpragrams @bﬁgaﬁons .......
and such failure results in increased costs for the performance of any such obligation, BSB shall
expend for any such obligation, from sources separate and independent of funds provided by
AR to BSE pursuant this Agreement, an amount equal o the increased costs associated with
any such failure, and BSB's responsibility for performance of Superfund Programs Obligations
under this Agreement would thereafter cease. BSBE's satisfaction of BSB's financial obligation to
nay such increased costs shall not limit any remedy that is otherwise available 1o AR pursuant
to Article XX hereof,

it B V)
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Section 18.2. Limitation on Multi-Pathway Programs Obligations. If the amount of
: { i the funds deposited into the Multi-Pathway Program Trust Account, plus all accrued interest and
C income earmed thereon, are not sufficient to pay Multi Pathway Program Costs, then BSB's
responsibility for performance of Multi-Pathway Program Obligations under this Agreement shall
o . cease provided thal BSB performed the obligation or obligations which lead fo the depletion of
f _ the funds with due care and in accordance with the material terms and conditions of this
o Agreement. If BSB fails fo exercise due care or fails to comply with the material terms of this
) Agreement in the performance of any Mulii-Pathway Obligations and such failure results in
R l increased costs for the performance of any such obligation, BSB shall expend for any such
obligation, from sources separate and independent of funds provided by AR to BSB pursuant
this Agreement, an amount equat to the increased costs assoclated with any such failure, and
- B88's responsibiiity for performance of Muiti-Pathway Obligations under this Agreement wouid
' thereafter cease. BSB's salisfaction of BSB's financial obligation to pay such increased costs
shall not limit any remedy that is otherwise available o AR pursuent to Article XX hereof.

5 Section 18.3. Limitation on Superfund Management Obligations. If the five
i percent (5%) net discount rate used to calculate the total principal amount of the funds o be
_ deposited inio the Superfund Management Trust Account, as described in Section 18.4 hereof,
E{’T proves to be inaccurate due fo (i) the fallure of the funds fo accrue interest at the average rate of

seven percent (7%) per anhum over a period of 100 years, and/or {li} an inflafion rate that
exceeds an average rate of two percent (2%) per annum over'a perfod of 100 years, and, as a
result, the amount of the funds deposited infe the Superfund Management Account pursuant to
% Section 12.2 hereof, plus all acerued interest and income eamed thereon, is not sufficient to pay
Superfund Management Costs, then BSB's responsibility for performance of Superfund
Management Obligations under this Agreement shali cease provided that BSB performed the
chligation or obligaiions which lead fo the deplefion of the funds with due care and in
accordance with the malerial ferms and conditions of this Agreement. - if BSB fails fo exercise
due care or fails to comply with the material terms of this Agreement in the pedformance of any
“i Superfund Management Obligations and such failure resulis +in increased costs for the
performance of any such obligation, BSB shall expend for any such obligation, from sources

separate and independent of funds provided by AR to BSB pursuant this Agreement, an amount
equal to the increased costs associated with any such failure, and BSB's responsibility for
‘} performance of Superfund Management Obligations under this Agreement would thereafter
cease. BSB's satisfaction of BSB's financial obligafion to pay such increased costs shall not
limit any remedy that is ctherwise available to AR pursuant to Article XX hereof.

Section 18.4. Exercise of Duge Care. The iotal principal amourts of the funds io be
deposited into'the Superfund Programs Trust Account, the Multi-Pathway Program Account and
{ Superfund Management Account were calculated using & nel discount rate of five percent (5%)
B per annum. The net discount rate of five percent (5%) was based on the following assumptions:
(i) such funds will earn interest at the average rate of seven percent (7%) per annum over a

: l o period-of:100-years, and (i) such funds- will be subject toinflation st the  averags” rats of tho

percent (2%) per annum over a period of 100 years. Neither (i) the failure of the funds to accrue

interest at the average rate of seven percent (7%) per annum over a period of 100 years, or (i)
. an inflation rate that exceeds an average rate of two percent (2%) per annum over a period of
100 years shall constitute a failure by BSB {o exercise due care or failure to comply with the
material ierms of this Agreement pursuant 1o Sections 18.1, 18.2 or 18.3 hereof.

' Sectlon 8.5, Failure to Exercise Due Care. In the event that AR esseris a claim that
J BSB has failed to exercise due care in performing any of its obligations of to comply with the
material terms of this Agreement pursuant to Sections 18.1, 18.2 or 18.3 hereof, BSB shall have

PN
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the right {o invoke mediation and if neéessary, arbitration pursuant to Sections 20.9 and 20.10
 hereof,

Section 18.6. Limitation of Assertion of Failure to Exercise Due Care. AR shall not
assert any claim that BSB failed to exercise due care in performing its obligations or to comply
with the material terms of this Agreement pursuant to Ssctions 18.1, 18.2 or 18.3 hereof more
than two {2) years following AR's discovery of the evenl giving rise {0 the alleged failure to
exercise due care. For purposes of this Section 18.6, ihe term “discovery” shalt mean the date
on which AR knew or through the exercise of reasonable diligence should have known of the
evenl.

Section 18.7. Coordination of Ohli_qaﬁons. in the event the Parties determine that
BSB may be reieased from the Superfund Programs Obligations pursuant fo Section 18.1
hereof, the Parties shall promptly meet and confer to determine if AR will provide additional

i funds fo the Superfund Programs Trust Account, if AR elects not to provide additional funds to
o the Superfund Programs Trust Account, the Parties shall establish schedules for the transition

of the Superfund Programs Obligations from BSB to AR and shall.confer with respect to all such
-other matiers and issues which may be appropriafe under the clrcumstance. if AR elects not o
provide additicnal funds to the Superfund Programs Trust Account, alf funds remaining in the
Superfund Programs Trust Account and in the Groundwater Treatment Systern Capital Repair
and Replacement Account, inciuding all accrued interest and income eamed thereon, foliowing
the transition of the Superfund Programs Obligations from BS8B to AR shall be relumed o AR
or, at the option of AR, be available solely to AR or its designee to perform Response Actions”
andfor Operation and Maintenance Activities within the BPSOU, at the option of AR. In the
event the Parfies deiermine that BSB may be released from the Multi-Pathway Program
Obligations pursuant to Section 18.2 hereof, the Parties shall promplly meet and confer to
determine if AR will provide additional funds to the Multi-Pathway Program Trust Account. If AR
elects nol to provide additional funds fo the Multi-Pathway Program Trust Account, the Parties
shall establish schedules for the transition of the Muiti-Pathway Program Obligations from BSB
to AR and shall confer with respect to all such other matters and issues which may be
appropriale under the circumsiance. If AR efects not to provide additicnal funds to the Multi-
Pathway Program Trust Account, all funds remaining in the Multi-Pathway Program Trust
Account, including all accrued inferest and income earned thereon, following the transition of the
Mutti-Pathway Program Obligations from BSB to AR shall be returned to AR or, at-the option of
AR, be available solely to AR or its designee fo perform Response Actions andfor Operation
and Maintenance Activities within the BPSOU, at the option of AR. In the event the Parlies
determine that BSB may be released from the Superfund Management Obligations pursuant to
Section 18.3 hereof, the Parties shall prompily meet and confer to determine if AR will provide
additional funds fo the Superfund Management Trust Account. If AR elects not fo provide
additional funds to the Superfund Management Trust Account, the Parties shall establish
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appropriate under the terms of the Consent Decree

Section 18.8. General Limitation on Obligations. Except as specifically provided in
’ Sections 4.5, 4.6, 4.7, 5.4, 7.3 and 8.2, nothing in this Agreement shall be construed fo obligate
BSB to perform any actlons outside of the BPSOU or to otherwise assume any responsibifities
for wastes or properties located outside the BPSOU.
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ARTICLE XIX,

RELEASES AND COVENANTS NOT TO SUE AND DISCHARGE OF HISTORIC
PRESERVATION OBLIGATIONS

Section 19.1. Release and Covenant Not to Sue of BSB. Subject to BSB's rights and
remedles and to otherwise proceed in accordance with Article XX hereof and BSE's reservation
wr of rights set forth in this Section 19.1, for and in consideration of the mutual covenants and
“—’;{ promises contained herein, BSB agrees to unconditionally, fully and forever release and

’ discharge, and covenani not to sue AR and AR’s shareholders, directors, officers, employees,
attorneys, affiiates, parents and agents from and for any and ali known or unknown, present
and future, ciaims, demands, losses, damages (including, without limitation, compensatory
damages, attorneys’ fees, costs and punitive damages) and any and all actions and rights of
action of any kind or nature arising oui of or relating to: {i} Environmental Conditions within the
e BPSOU as of the Effective Date; and (ii} all matters addressed in this Agreement. Nothing in

} this Section 19.1 shall release, or discharge AR or ifs confractars, from any claims, dernands,
lesses, damages (including, without jimitation, compensatory damages, attorneys’ fees, costs
and punitive damages) or any actions or rights of action of any kind or nature which may arise
after the Effective Date as'a result of (i} the negligent performance by AR or its contractors of
any of AR's duties or obligations under this Agreementi; (ii}) any exacerbation of any
Environmental Conditions within the BPSOU by AR or its contractors; (fif) any act or omission by
AR or its contractors which destroys, damages, or impairs any final rernedy selected by £PA for
the BPSOU; or (iv) costs associated with the treatment of storm water within the BPSOU or,
except as other wise expressty provided in Section 5.2 hereof with respect to the Superfund
Storm Water Structures, or costs associated with the implementation of Best Management
Practices w;thm the BPSOU

Sectmn 19 2. elease and Covenant Not to Sue of AR. Subject fo AR's rights and
remedies and to othemwise proceed in accordance with Arficle XX hereof and AR’s reservation
of rights set forth in this Section 19.2, for and in consideration of the mutual covenants and
. promises contained hergin, AR agrees to unconditionally, fully and forever release and
] discharge, and covenant not o sue BEB from and for any and all known oF unknown, present

and future, claims, demands, losses, damages (including, without limitation,- compensatery
damages, attorneys’ fees, costs and punitive damages) and any and all actions and rights of
% action of any kind or naiure ariging out of or refating fo: {i) Environmenta! Conditions within the
B BPSOU as of the Effective Date; and (i) all matiers addressed in this Agreemeni. Nothing in
this Sectlon 18.2 shall release, or discharge BSB or its contractors, from any claims, demands,
losses, damages (including, without fimitation, compensatory damages, aitorneys' fees, costs
and punitive damages) or any actions or rights of action of any kind or nafure which may arise
after the Effective Date as a result of (i) the negligent performance by BSB of or its contractors
of any of BSB's duties or obligations under this Agreement; (i) any exacerbation of =11,
~~Environmental-Conditions within the BPSOU by BSB-or its contractors; (ill) any act oF 6rission
by BSB or its contractors which destroys, damages, or impairs any final remedy selected by
EPA for the BPSQU; or (iv) costs associated with the treatment of storm water within the
BPSCU or, except as other wise expressly provided in Section 5.2 hereof with respect to the
Superfund Storm Waler Structures, or costs associated with the implementation of Best
Managemeni Practices within the BPSOU.

Section 19.3. Discharge of AR’s Historic Preservation Obligations. BSB hereby
. acknowledges and agrees fhat, subject only to AR's performance of lts duties and obligations
Q under Sections 3.1, 3.2 and 4.1 hereof, AR will have completed &ll on-site- mitigation, off-site
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mitigation and other obligafions of AR 1o BSB for the NPL Sites that may arise under Section
-':'_]" 106 of the National Historic Preservation Act, 16 U.5.C. § 470({f), the Upper Clark Fork River
Basin Historic Preservation Plan and the Second Programmatic Agreement and BSB will, by
‘ written instrument, fully and forever discharge and release AR from any past, present and future
Ty claims for such obligations. Following AR's performance of its duties and obligations under
‘ l Sections 3.1, 3.2 and 4.1 hereof, the Parties shall joinlly and prompily seek written
acknowledgement and concurrence from the other signatories to the Second Programmatic
i, Agreement that the obligations referenced in this Section 19.3 have been fully and forever
_} discharged and safisfied. Such written acknowledgerment and concurrence shail be obtained
. through execution of an appropriate amendment to the Second Programmatic Agreement
executed by all of the signatories to the Second Programmatic Agreement.

ARTICLE XX.
i,} " EVENTS OF DEFAULT AND REMEDIES
Section 20.1. Events of Default Defined. The following shall be "events of default”

under this Agreement and the terms "events of default” and "default” shall mean, whenever they
are used in this Agreement, any one or more of the following events:

1. Failure by AR to perform any material duty or obligation under this Agreement for
a period of thirly (30) days after written notice specifying such faiture and requesting that it be
remedied has been given to AR by BSB, unless BSB shall agree in wrztmg {o an extension of
fime prior to its expiration; provided, however, if the faillure stated in the notice cannot be
corrected within the applicable period, such cure period shall be exiended i corrective action is
instituted by AR within the thirty (30) day period and diligently pursued until the default is

corrected.

2. Failure by BSB to perform any material duty or obligation under this Agreement
o for @& period of thirty (30) days after written notice specifying such failure and requesting that it
gll be remedied has been given o BSB by AR, unless AR shall agree in wrifing to an extension of
w such time prior fo its expiration; provided, however, if the failure stated in the notice cannot be
corrected within the applicable period, such cure pericd shall be extended if corrective action is
instituted by BEB within the thirly (30) day period and diligently pursued until the default is
correcied.

‘} 3. The pravisions of this Article are subject to the following limitation: if by reascn of
'} Force Maieure a Party Is unable in whole or in part to carry out its material dutles or obligations
under this Agreement, such Party shali not be deemed in default during the continuance of such
inability; provided that (i) such Parly's inability [i¥] perform is of no greater scope and of no

remedy lis inability fo carry out all or any part of its obi:gations and keeps the other Party fully
informed as to such efforts, and (fi} the Force Majeure was not caused or aggravated by any
negligent or intentional acts, errors or omissions of such Party or any faiiure by such Party to
eomply with any Applicable Laws.

3 Section 20.2. BSB Remedies on Defauit. Whenever BSB provides nofice under
j Section 20.1.1 hereof that any default or event of default has happened, BSB, at its election,
shall have the right to proceed with mediation and, if necessary, arbitration in accordance with
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Sections 20.9 and 20.10 hereof. BSB shall provide AR with written notice of any election made
by BSB pursuani {o this S8ection 20.2,

Section 20.3, AR Remedies on Default. Whenever AR provides notice under Section
w1 20.1.2 hereof that any default or event of default has happened, AR, at its election, shall have
i the right to remedy the default in accordance with Section 20.7 hereof or the right 1o proceed
w with mediation and, if necessary, arbitration in accordance with Sections 20.9 and 20.10 hereof.
AR shall provide BSB with written notice of any election made by AR pursuant to this Section
20.3.

Seciion 20.4, Delay; Nofice. No delay or omission fo exercise any right or power
acsrsing upon any defauit shall impair any such right or power of shall be construsd o be a
waiver thereof, but any such right and power may be exercised from time to time and as often
as may he deemed expedient. in order fo entitle any Party to exercise any remedy reserved to
it in this Agreament it shall not be necessary to give any notice, other than such notice as may
be required in this Agreement or by law,

Section 20.5. Agreement To Pay Fees and Exnenses. In the event either Parly to
this Agreement should default under any of the provisions hereof and the non-defaulting Party
should employ atiorneys, experts, or other professionals or incur other expenses for the
collection of moneys or the enforcement or performance or observance of any obligation or
agreement on the part of the defaulting Party herein contalned, the defaulting Party agrees that
it will on demand therefore pay, after the Parties have exercised their dispute resolution options
under this Article XX, to the non-defaulting Parly the reasonable fees of such aftomeys, experts,
or other professionals and such other eosts and expenses reasonably so incurred by the non-
defaulting Parly. Except as otherwise provided in Section 20.7 hereof, the Parties may not draw
upon any.of the frust accounts established pursuant to this Agreement fo pay any such fees of
such attormeys, experts, or other professionals or any such other costs and expenses.

Section 20.6. No Additional Waiver Implied by One Waiver. In the event any default
is waived by a Parly, such waiver er shall be limited 1o the particular ficular default so waived and shall
not be deemed to waive any other default hereunder.

‘:Lv:; ravin

Section 20.7. AR Option fo Remeciv Defauit. in the event of & defauit by BSB under
&) Section 20.1.2 hereof, AR shall have the right, but not the pbligation, to take such actions and
i;; incur such costs, expenses and fees (including attorneys' fees, expert fees and other
@

professional fees) as may be necessary io remedy such default, In the event AR exercises its
right to remedy a default pursuant to this Section 20.7, AR shall submit a demand to BSE for
reimbursermnent of the full amount of all charges, expenses, fees (inciuding attorneys' fees,
expert fees and other professional fees) and other costs incurred by AR in remedying the
default. The charges, expenses, fees and other cosis reasonably incurred by AR to remedy a
B —-gefault-shall-accruerinterestat-the-rate of 7% perannuri-from-\hedate-the thirges; expenses; —
A fees and other cosis were incurred untit paid. Within thirty (30} days of BSB's receipt of a
demand pursuant to this Seciion 20.7, BSB shall either (i) pay AR the full amount of the
; demand, together with interest at the rate of 7% per annum from the dale of AR’s incurrence of
} such charges, expenses, {ees and other costs or (i) notify AR that BSB disputes the demand
"* and wishes o submit the dispute to mediation and, if necessary, arbitration in aceordance with
the terms and conditions of Sections 20.9 and 20,10 hereof. If and to the exient that AR is the
?- prevailing parly in any arbitration commenced pursuant to this Section 20.7, BSB shall be
4 obligated to repay AR the total amount awarded by the arbilrator, on demand, together with
interest at the rate of 7% per annum from the date of AR's incurrence of the charges, expenses,

Freariy
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fees and other cosis awarded. in the event BSB fails to repay AR, on demand, AR shall have .
the right to withdraw the full amount owed by BSB from the Superfund Programs Trust Account
to the extent the actions relate fo duties and obligations that are funded by the Superfund
Programs Account.  AR’s right to fake aclions and secure repayment pursuant fo this
Section 20.7 shall be in addition to, and not in any way in jieu of, any other right of AR under this
Agreement, including AR’s right to terminate this Agresment in accordance with Section 20.11

’ hereof and AR's tight to proceed with mediation and if necessary, arbitration in accordance with
. Sections 20.9 and 20.10 hereof,

Section 20.8. Emergency Response Actions. In the event any action or occurrence
- related {o or arising out of any Superfund Programs Qbligations causes or threatens o cause a
Dl Release of Mine Wasie thal may resull in a violalion of the Congent Decree, AR and/or BSB
j shall immediately take appropriate Emergency Response Actions and shall use its best efforls
to provide twenty four (24) hours advance notice of such actions to the other Party and o EPA
74 and the State, as may be required under the Consent Decree. Either Parly may respond and
= perform Emergency Response Actions for any action or occurrence under this Section 20.8
whether or not such action or occurrence arises from an obligation for which that Party is
, responsible under this Agreement. The charges, expenses, fees @nd other costs reasonably
] ;f incurred by a Party to perform Emergency Response Actions shafll be recoverable by the Party
& from the Superfund Programs Trust Account in accordance with the Superfund Programs Trust
Agreement and this Sectlion 20.8.

Section 20.9. Mediation. In the event either Party elects to proceed with mediation
and, if necessary, arbitration pursuant to Sections 20.2 or 19.3 hereof, or in the event BSB
elecis to proceed with mediation and, Iif necessary, arbitration pursuant to Section 20.7 hereof,
then, within thirty (30) days of the effective date of any notice provided pursuant fo Sections
20.2, 20.3 or 20.7 haredf, each of the Parties shall designate a senior-level representative, whe
shall collectively endeavor in good faith fo resolve the default on a reascnable basis. Upon
agreement of the Parties, 2 mediator with expertise in the matter in default may be selected to
assist in this process. The costs and fees of the mediator shall be shared equaliy by the

. Parties. In the event a default is not resolved within sixty (60) days {or such longer time as may
be agreed to by the Parties) after the effective date of any notice provided pursuant to Sections
20.2 or 20.8 hereof, or in the event a dispute is not resolved within sixty (60) days (or such
longer ime as may be agreed to by the Parties) after the effective date of any notice of intent to
proceed with medialion and, if necessary, arbitration provided pursuant o Sections 20.7 hereof,
the Parties shall have the exclusive right fo proceed with arbitration pursuant o Section 20.10

hereof,

zi Section 20.10. Arbitration _Procedures and Choice of Law, Defaults not
- " resolved by the Parties in accordance with the mediation provisions of Section 20.8 hereof will
be fi naily resolved by arbitration pursuant to the foliowmg ferms:

,! 1. Tha Pa;fy m;natmg the arbftration shafl gwe wntten notice to the other Party
2. The arbitration shall be conducted before a single arbitrator who shall be an
} individual possessing substantial professional experience in the subject matter of the dispute
and, unless o!herwsse agreed by the Parties, shall be a lawyer licensed o practice in the State
of Montana.
LA 3. if the Parties can agree, the arbitralor shall be selected by the consent of the
4'\ _ Parties. If the Parties cannot agree, then, within thirty (30) days afier the notice initiating the
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arbitration, the Parties shall each nominate an individual who is qualified to serve as the

. ( K arbitrator and the two individuals so nominaied shall select a qualified individual to serve as the
e arbitrator,
4. The Parties shall cooperate with the arbitralor to permit the schéduiing of a

hearing so as lo complete any such arbitration within One hundred twenty (120) days of
commencement, except If the arbitrator determines for good cause that a longer period is’
required. The Parties shall have no less than thirty (30) days' notice prior to the commencement

g of any hearing.
g, No aujohmnwut of any | ear‘n” shai exeeed thirly (30) days in |ength nof shait
there be more than one (1) such adjournment without the writien consent of the Pariles,
6. Except as otherwise provided in this Section 20.10, the arbitration shall be

governed by the United States Arbitration Act, 8 U.S.C. 1-18, to the exclusion of any provision of
State law inconsistent therewith, and judgment upon the award rendered by the single arbitrator
may be entered by any court having jurisdiction thereof,

14 7. The arbitrator shall apply the substantive law of the State of Montana exclusive of _
7 its conflict of law rules. :

e 8. Any award rendered by the single arbitrator shall contain specific findings of fact
% ' and conclusions of law on which the award Is based and the Parlies shall have the right to

appeal all issues of taw 10 any court having jurisdiction,

J - , 8, In the event the cccurrence or continuation of a default or event of default is

AL disputed by a Party, the arbitrator is spechicaily authorized to resolve the dispule. Any decision .

h of the arbifrator relating fo the occurrence or non-occurrence of a default or svent of default
shall contain specific findings of fact and conclusions of law on which the decision is based and
the Parties shall have the right to appeal all issues of law to any court having jurisdiction.

"j 10. The arbitrator is specifically authorized 1o grant appropriate relief as may be
5 requested, explicitly including specific performance or orders fo any Parly to perform the
Agreement. The Parties explicifly agree that the arbitrator may award specific performance of
any kind or character not withstanding the fact that damages may accord compléte refief, and
the arbitraior may award both specific performance and damages in order o provide a Parly

with complete relief.

f 11.  The Parties agree that the prevailing Party in any dispute finally resolved by
v arbitration shall be entitled to an award of its reasonable legal fees and expenses incurred in the
rb:tratlon. mciudmg attomeys fees s:xpert fees, other professional fees and fees of arbltrattcn

} Sec‘aon 20.11. Terminatton of Agreement by AR. Noiwsthstandlng any other
' term or conditlon of this Agreement, AR, at ils election, shall have the right fo terminate this
Agreement if: (i) the excavation or removal of any Mine Waste from within the MSD Corridor is
! required pursuant to the ROD; (i) EPA or the Staie fail to incorporate the material terms and

i conditions of this Agreement Into a Consent Decree as contemplated by Section 21.2 hereof;
. (iii) BSB does not assume the duties and obligations to perform Operation and Maintenance
f Activities pursuant 1o Sections 4.2 and/or 4.3 hereof for any reason by January 1, 2012 or five
) years after issuance of the ROD, whichever occurs later; or {iv) a Work Takeover occurs. AR

shall provide BSB with written nofice of any election made pursuant fo this Section 20.11. Prior
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to AR’s exercise of its rights pursuant to this Section 20.11, AR and BS8 shall meet and confer.
It is understood that during such meeting and conference, AR, in its sole discretion, may make
proposals for the modification of this Agreement in lieu of the termination of this Agreement and
that such proposals may inciude, without firnitation, a proposal o reduce the amount of the
funding provided by AR io BSB pursuant to Article XV hereof. In the event AR elects o
terminate this Agreement following the meeting and conference, AR shall promptly notify BSB in
writing. For purposes of this Section 20.11, EPA and the State shall be' deemed to have failed

. to incorporate the material terms and conditions of {his Agreement inio a Consent Decree in the

event that EPA or the State issue an unitateral administrative order relating to the BPSOU 1o AR
andfor BSB. AR's written notice of termination because EPA or the State fails to incorporate the
material terms of this Agreement into a Consent Decree shall be provided by AR to BSB within
a reascnable time Tollowing either the termination of Consent Decree negutiations or the Jodging
of a Consent Decrea, whichever occurs first.

Section 20,12, Termination of Agreement by Non-Defauiting Party. Subject to
the terms and conditions set forth in this Section 20.12, i a default or event of default referred to
in Sections 20.1.1 or 20.1.2 hereof shall have happened, the non-defaulling Party, at its
election, shall have the right o terminate this Agreement. The non-defaulting Party shall
provide the defaulling Party with writien nofice of any election made pursuant {o this Section
20,12, In the event the occurrence of a default or event of default is disputed, the right of the
non-defauiting Parly to terminate this Agreement may be exercised only after a final decision of
the arbitralor that contains specific findings of fact which confirm the cccurrence of the default or
avent of default.

Section 20.13.  Refurp of Trust Funds. If this Agreement is terminated by BSB
pursuant to Seclions 6.1 or 20.12 hereof or by AR pursuant to Sections 20.11 or 20.12 hereof,
then, on the date of termination, all funds remaining in the Superfund Programs Trust Account,
the Mult-Pathway Program Trust Account, the Superfund Management Trust Account, the
Capitai Purchase, Repalr and Replacement Account, the Groundwater Treatment System
Capital Repair and Replacament Account and the Capital Improvernents Trust Account (if
funded pursuant to Section 13.7 hereof), including all accrued interest and income earned
thereon, and all funds deposifed in the Redevelopment Trust Account pursuant to Section
15.2.3 hereof, including all accrued interest and income earned thereon, and all funds paid 1o
BSB pursuant to Section 3.8 hereof shall be returned to AR or, &t the option of AR, be available
solely 1o AR or its designee to perform Response Actions and/or Operation and Maintenance
Activities within the BPSOU, at the option of AR,

Section 20.14, Failure to Reach Concurrence. in the event the Parties are unable

1o reach concurrence with respect to any matter with respect to which concurrence of the

Parties is required pursuant to this Agreement, the matter shall be submitted o mediation and, if

necessary, arbitration in accordance wiih the terms and conditions of Sections 20.9 and 20.10
hereof,.... . L o [T IR : - e §

ARTIGLE XXI.
MISCELLANEOUS PROVISIONS

Seétion 21.1. Support of Anticipated Remedy. No represeniative of BSB or AR will,
on behalf of BSB or AR respectively, sither support or advorate to the EPA or State any position
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that is materially differen than the Parfies’ respactive posltions set forth in this Agreement,
consistent with the following:

1. Where this Agreement siates thet the Parlies anticipate that specified
reguirements will be required by EPA or required pursuant to the ROD or the Consent Decree,
the Parties agree that those requirements are appropriate and agree to mutually advocate the
adoption of those requirements in the ROD and the Consent Decree.

2. With regard to the rerhedy for the MSD Corridor and the remedy for treatment of
groundwater from the MSD and LAO areas, each Party shall respect the other Pariy's nght to
advocaie their respective positions as sei forth in Seciions 3.5 and 4.1 hereof,

Section 21.2. lpcorporation of Agreement into Consent Decree. Following
execution of this Agresment and issuance of the ROD, the Parties shall seek o negotiate and
each execute a judicially enforceable Consent Decres with EPA and the State which
incorporates the material terms and conditions of this Agreement.

Section 21.3. Submittals to EPA, other Governmental Entities and Insurance
Company. Af the time either Party provides or submits any correspondence, report or other
documant relating to the Party's obligations under this Agreement to EPA, any other
Governmental Entity or the Insurance Company, the Parly shall provide a copy to the other
Party at the addresses set forth in Section 21.5 hereof for the giving of wrilten notice {o AR.

Section 21 4 Natural Resources Damacdes Settlement. In the event AR enters into a
settlement agreement with the State with respect to the State’s pending claims against AR for
alleged natural resources damages for Area One, AR shall use its best efforls fo have the
majority of any settlerment funds paid by AR to the State eammarked for use in Buite-Silver Bow,
County. Nothing contained in this Section 21.4 shall obligaie AR fo enter into any setflement
agreement with the State or, if any such settlement agreement is entered into, fo pay any funds
{0 ihe State as a term thersof,

Section 21.8. Notices and Submissions. - Whenever, under the ferms of this
Agreement, written notice is required to be given or a report or other document is required to be
sent by one Parly fo another or o EPA, it shall be directed o the individuals at the addresses
S specified below, unless those individuals or their successors give notice of a change 1o the
"1 Paries in writing. Al nofices, submissions, requests, demands for payment, instruclions, or
other documents fo be given hereunder shall be in writing and shall be given by delivery in
5 person, by electronic facsimile transmission, or other standard forms of written communications,; - -
f{ by overnight courier or by registered or certified mail, postage prepaid, and shall be considered
u effective upan receipt; unless otherwise provided. Written notice as specified herein shall

!F TO AR Gavin Scal!y

Atlantic Richfield Company
317 Anaconda Road
j Butte, Montana 59701
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WITH A COPIESTO: Jean Martin, Esq.
£ Center Point Drive
LPC 6-557
LaPalma, California 00623

John P. Davis, Esq.

Poore, Roth & Robinson, P.C.
1341 Harrison Avenue

Butie, Montana 58701

IFTO BSB: The City and County of
Butte-Silver Bow
155 West Granlie
Butte, Montana 58701
Attn: Chief Executive

Section 21.6. Gaptions. The titles or captions of the provisions of this Agreement are
merely for convenience or reference and are nol representations of matters included or
excluded from such provisions.

Section 21.7. Entire Agreement, Except as otherwise provided in this Section 21.7
and this Agreement, this Agreement and all exhibits hereto shall constitute the entire Agreement
and undersfanding beiwsen and among the Parties hareto with respect to the subject matier
hereof and supersedes all prior agreements and undersiandings relaling to such subject matter.
The Partles s¥pressly acknowledge and agree that, with regard fo the subject matter of this
Agreement and the transactions contemplated herein, (a} there are no oral agreements between
the Parties and (b) this Agreernent, including the recitals and all exhibits atfached hereto, (i)
embodies the final and complete agreement between the Parties, (i) supersedes all prior and
conternporaneous negotiations, offers, proposals, agreements, commitments, promises, acts,

conduct, course of dealing, representations, stalements, assurances and under-stancilngs,,

whether oral or written, and (iil) may not be varied or contradicted by evidence of any such prior
or confemporaneous matter or hy evidence of any subsequent oral agreement of the Parties.
The Parties further expressly acknowiedge and agree that the foliowing agreements do not
relate to the subject matler of this Agreement, sre noi superseded by this Agreement and
remain in full force and effect:

1. That certain Water Service Agreement between BSB and AR dated as of
November 28, 1986, as amended by the Part:es.

2, That ceriain Harsashoe Bend Pipeline Easement Agreement dated as of June
10, 2005 between BSB, AR and Montana Resources, & Montana limited fability partnership;

P

P

3. That certain MSD Improvements Agreement dated as of June 10, 2005 between
BSRB and AR {provided, however, the obligations o perform monitcring, opgration, maintenance,
repair, replacement and supplementation of the MSD Improvements pursuant o the MSD
improvements Agreement shall be superseded by the obligations fo perform Response Actions

‘and Operation and Maintenance Activities pursuant fo Ardicle IV of this Agreement); and

4, That certain Agreement dated as of August 30, 1999 between BSB and AERL
as amended by the Parties ("Copper Mountain Sports Complex Agreement”).
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) Section 21.8. Further Assurances. In addition to the acts and deeds recited herein
and contemplated to be performed, executed and/or deliverad by the Pariies, the Parties shall
perform, execute and/or deliver or cause to be performed, executed and/or delivered any and all
other ecls or deeds necessary to complete the work and/or the transactions contemplated
herein. ‘

Section 21.8. Negation of Aagency Relationship. This Agreement shall not be

- construed to create, either expressly or by implication, the relationship of agency or parinership
e ] between the Parfies. Neither Party (including such Party's agents, employees or contractors) is
avthorized 1o act on behalf of the other Parly in any manner relating to the subject matter of this

Agreement. Neither Parly shall be liable for the acts, errors or omissions of the officers, agents,

' 3 srployers of contraciors of the other Parly entered into, committed or parformed with respect
i) to or in the performance of this Agreement.

Section 21.10, Exhibits. All Exhibits attached 1o this Agreement are hereby
incorporated into and made part of this Agreement. if the description set forth in the body of this
Agreement of the terms and conditions of any document conflicts with the provisions of the
actual document attached as an exhibit, the provisions of this Agreement shall contrat.

Section 21.11. No Admission of Liability. The Parties that have eniered into
. this Agreement do not admit any liabllity arising out of the transactions or occurrences, or any
% Environmental Conditions whatsoever, relating to the Site or as set forth in this Agreement,
exnibits, Index or any other record documents altached hereto or Incorporated by reference; nor
do the Parties acknowladge that the Release or threatened Release of Hazardous Materlals at
or from the Site constitules an imminent and substantial endangerment to the public heaith or
welfare or the envircnment. The Parties do not admit and retain the right to dispute and coniest
any of the factual or legal statements made in any pleadings or other documents prepared or
filed In connection with the NPL Sites including, without limitation, the ROD. This. Agreement,
any factual or legal staternents made in this Agreement, and the resulling obligations of the
Parlies shall not be admissible in any judicial or administrative proceeding against any of the
Parties, over their objection, as evidence of liability or as an admission of any factual or legal
statemenis made hereln, but it shall be admissible in an action o enforce this Agreement, This
Agreement shall not be admissible in any judicial or administrative proceeding brought by or on
behalf of any nalural resource trustee or any Pary fo this Agreement for natural resource
damages as evidence of liability or as an admission of any factual or legal statements or
determinations made herein.

Section 21.12. - General Reservations. Nothing in this Agreement shall restrict or
! limit in any way any cause of action or other rights, whether contingent or absolute, matured or
un-matured, deterrined or undetermined or known or unknown as of the Effective Date of this

Agreement, that either of the Parties may have against any Person or Governmental Entity

--inciuding; withoutlimitation; any-cause of-actiorfor-contributionrorindemnity against-any-Person -~

5 or Government Entity for reimbursement of the considerations incurred or fo be incurred by AR
pursuant to this Agreement.

I Section 21.13. Binding Effect; Assignment. The rights and obligations set forth in
‘ this Agreement shall be binding on the Parties hereto and their successors and assigns. No
assignment or delegation of any right or obligation hereunder, whether acoruing prior to or after

‘ such assignment or delegation, will release the assigning or delegating Party from any llability or
. obligation under this Agreement without the prior written consent of the other Party, which

{ consent shall not be unreasonably withheld. No assignment or other transfer by any Party of its
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rights or obligations hereunder shall be effective unless and untit (1) written notice thereof has
been given to each other Party hereto, (i) the transferee or assignee has executed and
defivered to each other Parly hereto a binding assumption in writing of all obligations of the
transferor or assignor hereunder and an agreement to perform such obligations, and (i} the
Parfies have each agreed in thelr sole discretion and in writing to the assignment or other
fransfer of rights or obligations. Any attempted assignment or transfer of rights or obligations by
any Party which fails to comply with the foregoing requirements will be ineffective and void.
Except as otherwise provided in Seclions 20.11 and 21.2 hereof, this Agreement is not
contingent on the entiy or issuance of any consent decree, order or directive of any
Governmental Entity.

Bection 21.14, Retroactive Application For Limited Purposes. The Parties
agree that the following provisions of this Agreement together with applicable definitions and
exhibits, shall apply retroactively to all work that BSB performs under MOU 119 and MOU 135
pursuant to Sections 10.3 and 11.3 hereof, to funds drawn upon for that work from the
Superfund Programs Trust Account, the Multi-Pathway Program Trust Account, the Superfund
Management Trust Account or the Capital Purchase Repair and Replacement Trust Account;
and to any disputes thal arise frorn that work or with respect o amounts drawn from those frust
accounts:

1. Sections 10.6, 11.6, 12.4 and 13.4 (record-keeping);

2 SBections 10.7, 11.7, 12.5 and 13.5 (budgeting);

3 Sections 10.8, 11.8, 12.6 and 13.6 {accounting, reporting);
4 ‘Sections 18.1 through 18.5 (limitation on obligations); and
5. Article XX {dispute resolution).

Section 21,16, Modification. This Agreement, and the rights and the obligations
of the Parties hereunder, may not be amended, altered. or modified, ahd no rights of any Party
hereunder shall be waived, unless such smendment, alteralion, modification or waiver is
evidenced by a written instrument executed by the Parties hereto, :

Section 21.16. HNo Third-Party Beneficiaries. Except as expressly provided in
this Agreement, nothing in this Agreemeni, express or implied, is intended to or shall confer
upon any Perscn or Governmental Entity (including any other potentially responsible party at
BPSOL) other than the Parfies any rights {including without limitation any right of
reimbursement or indernnification), benefits, or remedies of any nature whatsoever under or by

reason of this Agreement

Sechon 2117, Goveming Law. This Agreement shall be construed in
atcordance with and governed by the laws of Montana applicable o agreements made and to
be performed wholly within such jurisdiction.

Section 21.18. Counterparis. This Agreement may be executed in one or more
counterpart, each of which shall for all purposes be deemed to be an original and all of which
together shall constitule the same instrument.

BPS 023608



Section 21.19. Severability. If any provision of this Agreement is or becomes

invalid, illegal or unenforceable in any respect, the validity, legality and enforcesbility of the -

remaining provisions hereof, or of such provision in other respects, shall not be affected
thereby.

Section 21.20. Integration of Recitals. All of the recials fo this Agfeement' are
incorporated by this reference In their entirety as terms and condifions of this Agreement.

N WITNESS WHEREOF, the Parties have caused this Agreement to b axecuied a8 of
gay of December, 2006,

4

!
the 215t

THE CITY b (IF
By N\ _. 2 rd J’JJ
PAULDAVID BABB V'

CHIEF EXECUTIVE

ATTEST:
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STATE OF MONTANA

)
} 58,
COUNTY OF SILVER BOW )

On thisg]_dayof {4 £, 2, before me, a Notary Public for the State of Montana,
personally appeared ROBIN J. BULLOCK, known io me {o be the Northwest Regional Manager
of Atiantic Richfield Company and acknowledged to me that helshe executed the foregomg
instrument on behalf of Atlantic Richfield Company.,

Witness my hand and officlal seal.

Printed Name /M 2//; .« A /MarrFe
Notary Public for the State of Montana
Residing at._ AL, HA

My commission expires. 8 —2 &f ~ D20 &,

STATE OF MONTANA I
. yss.
COUNTY OF SILVER BOW )

On this d) day of DL€ . pls before me, a Notary Public for the State of
Montana, personally appeared PAUL DAVID BABB and MARY McMAHON, known to me io be
the Chief executive and Clerk and Recorder, respectively, of the City and County of Bulte-Siiver
Bow, a potitical subdivision and municipal corporation organized and existing under the laws of
the state of Montana, and acknowledged to me that they executed the foregoing instrument on
behalf of the City and County of Butte-Silver Bow.

Witness my hand and official seal.

Wity A TV
Printed Name M 2//; ¢ A MA FFer

Notary Public for the State of Montana

Residing at Butte, Montana
My comrmnission expires: (? Y = D00
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l Exhibit B

Initial Deposit, pursuant to Section 1(b) $2,208,000.00

B-1
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Exhibit C

Ipitial BSB Capital Purchase, Repair and Replacemént Budget
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£19€70 Sdg

Initiaf Capital Purchase Repair and Replacement Budget

July 1 200 to June 30, 2007
Anmual | QlTotdl | @2Total | Q3Towl | 04 Toat
o Accoum Mo e Task Account Total Jul-Sept ¢ Oet-Dee | Jan-Mar | Apr-Jun |
 30-200-4306-38 19 ‘Repair/Replace Storm Sewer< (¥4) | $175000 | 25000} 375000 135,000 | 340000 3 34
~216-20-H10-34 Slomh Water Equipment Vac $300,000 - | 50 L0080 | 50 $0 %
2076300411034 1640% T T Equipment $140,000 | 30 $140,000 [ 50 150 $¢
| 2377- 300440170 Muiii-Pathway Progran: Truck $30,800 | $0 $a000 |30 | %0 S

*  Sou atached Iy
% Task inelmies fund

of buckup information for Line Jiem desil,

Er{)g fur Engineering Evaluation of Storm Waier Systems {See Exbibit 20 10 Allovstion Agreement)



Exhibit D
Investment Guidelines

1. The investment objective for the Trust is to achieve a 7% return. This target objective
will apply to all long-term assets. It is understood and acknowledged by the Parties that
the actual return on investments held in the Trust will vary from year to year. The
frustee will employ a long term approach that utilizes a diversified portfolio of domestic
and international equity and fixed income funds, diversified across industry segments
and time durations to achieve the investment objective for the fully funded Trust. For
assets that are not deemed to be long-term in nature, the primary investment objectives
are preserving capital and generating income.

o 2. The Trustee is specifically authorized to invest in and vote securities with the
s management of mutnal funds affiliated with The Vanguard Group, Inc. {(“Vanguard”)
} even if such mutnal funds will comprise the entire Trust estate, In addition, Trustee is
specifically authorized to engage the services of and transact Trust business with any
g , Vanguard affiliate. :
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i . Exhibit E
?-:j{ _ Fee Schedule for Trust Administration

This Trust is one of five trusts for which Vanguard National Trust Company shall serve as
trustee under the terms of the Allocation Agreement and the five separate trust agreements
*' } among the Trustee, AR and BSB that are described in the Allocation Agreement.

o } ‘ The five trusts are:

e Superfind Programs Trust Agreement
7 = Superfund Management Trust Agreement
) ¢ Multi-Pathway Programs Trust Agreement
' s Capital Purchase, Repair and Replacement Trust Agreement
e Ground Water Treatment System Capital Repair and Replacement Trust Agreement

This Exhibit E sets forth the Fee Schedule for Trust Administration applicable to the Trust
T} and each of the other four trust agreements described above. This Fee Schedule shall remain
4 in force for the duration of the Trustee’s management of the Trust, and may only be
amended by written instrument executed by Trustee and AR:

% 1. Fiduciary Fee-— A Fiduciary Fee of $1,250 per trust per year shall be invoiced to and
paid by AR via quarterly deductions from each trust, as described in Paragraph 3 -
below; provided however, Trustee will waive the quarterly installment of the
Fiduciary Fee for each trust whenever the aggregate assets under management (the
sum of the assets of ail trusts then under Trustee’s management) exceeds $20 miltion
during the quarterly fee caleulation. If the aggregate assets under management fall
below $20 milliont on any subsequent quarterly fee calculation, then the quarterly
installment of the Fiduciary Fee will apply for that quarter.

2, Minimum Asset Reguirement — There is no minimum asset requirement for the
Trust; provided however, AR shall deposit and maintain a minimum $2,500,000 in
long-term investment assets year over year that is distributed among the trusts under

management, ‘
{:l © 3. Asset Management Fee — Trustes shall provide full discretionary assét management
17 services and full fiduciary trust services for an annual fee that shall be calculated

based on the assets under management w1thm each trust accordmg to the schedule

Whenever the aggregate assets under management for all trusts during a guarterly fee
A calculation is $5,000,000 or more, the guarterly fee shall be calculated (as provided
i below) on the total assets under management for all trusts and prorated among the
' trusts; provided however, the minimum annual fee of $4,500 per trust is waived if the
| [ 85,000,000 threshold is met. In the event the agpregate assets under management for
3. all trusts during a quarterly fee calculation is less than $5,000,000, the quarterly fee

E-1
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shall be calculated individually for each trust under management, based upon the
assets held in each frust.

*Eirst $1 10 $1,000,000. ... oo eccrsersnmseresserasnnsaen0.75%
$1,000,001 - $2,000,000 = $7,500 Plus 0.35% of assets over $1 million
$2,000,000 - $10,000,000 = $11,000 Plus 0.20% of assets over $2 million
Over $10,000,000 = $25,000 Plus 0,15% of assets over $10 million :
Over $30,000,000 = $55,000 Plus 0.10% of assets over $30 million

Over $50,000,000 = $75,000 Plus 0.05% of assets over $50 million

* Minimum annual fee is $4,500 per trust-in addition to any applicable Fiduciary

Fee.

The annual fee is caleulated at the end of each calendar quarter. The Method of

Payment for both the variable Asset Management Fee and the fixed Fiduciary
Fee is by deduction of the calculated fee, on a quarterly basis from a separate
money market account with 2 nnique account mumber within the Trust and the
other four trusts that is used solely for payment of fees (“Fee Account™).

At the end of each quarter, Trustee shall prepare and fransmit to AR an invoice
for the quarterly fee for payment by AR by withdrawal from the Fee Account
established for the Trust. All quarterly fees will be deducted from each trust

approxlmately 14 days after the end of each calendar quarter. In addition to the

quarterly invoices, Trustee shall provide an annual account statement for each
Fee Account. At AR’s sole discretion, AR may elect to pre-fund the Fees by
deposit of funds to any Fee Account in advance of the date for payment of any
quarterly fee.

4, Muteal Fund Expenses — The Fiduciary Fee and Asset Management Fee are in

addition to the internal expense ratio of Vangnard mutual funds. The internal
expenses of Vanguard mutual funds apply to all investors, whether they are

managing the investments themselves or if they have hued Vanguard National Trust

Company to manage their assets for them.

House (ACH) (or similar service in its stead) to penodmally transfer funds from the
Trust to the Butte Silver Bow bank account as required by the Trust Agreement. No

transaction fees shall be invoiced to AR for this service. ACH transfers can be
scheduled in advance {with two business days minimurm).
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