10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

IN THE CIRCUIT COURT
TWENTIETH JUDICIAL CIRCUIT OF ILLINOIS
ST. CLAIR COUNTY
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KENNETH HEINEMAN, Attorney at Lav, and
JOSEPH NASSIF, Attornay at Lav,
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BE IT REMEMBERED AND CERTIFIED t that heretofore, on
to-wit: December 17, 1985, the matter aa hereinbefore aet
forth came on for hearing before the Honorable Richard P.
Goldenherah, Circuit Judge, and the following was had of

record, to-wit:

(The following proceedings were held iIn chambers.)

THE COURT: I have reviewed the documente, the pleadings
that were filed the other day and the reply and the arguments
that were made aa well as the authorities citede | am denying
the motion, except for those parts that are agreed upon, and due
to the nature of this and the extent of i1t, iIn the exercise of
my discretion in denying it, 1 am going to submit a memorandum
which 1 hope 1 can give you tomorrow for the reasons, and make
those a matter of record. However, as a practical matter, I1'm
taking care of these. | note that apparently there is agreement
of counsel that certain matters can be testified to by

Dr. Kimbrough, certain business records of the CDC, some "factual

matters™ in the question of her participation or non-participation

as far as peer review of Plaintiff"s Exhibit 1655. Based on the
past history on the track record of these things as to what

happens i1n the courtroom, | want to take a few minutes here, and
I mean literally a few, iInvestigating back here what in fact is

going to happen if those matters go iIn front of the jury as far
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as har testimony la eoneerned and the question of how long this
offer of proof would taka9 so | have some ldea of what to do with
this jury and when to bring them back.

I also want to find out what In fact these business
records are and what these factual matters are so that we
don*t have to, five minutes Into testimony, come back here and
fight for a half hour. 1 would rather do It beforehand rather
than In the middle of her testimony. And | also understand as
a practical matter she"s been toldby the people at CDC that she
can be here Vednesday and Thursday morning and that"s It, Is
that correct?

MR. HEINEMAN: All 1 know about Is Vednesday.

THE COURT: Wednesday? Okay, Wednesday, period. So |
think the time to take care of these things would be today. And
normally 1 wouldn®t do It during jury time, but I need to be
able to tell the jury when to come back Wednesday, If at all.

So since she®s your witness, 1 suppose that the question ought

to be directed to you. What exactly are these business records
and what are these matters, and first of all, how long will your-
In view of my order, how long will your offer of proof take?

MR. HEINEMAN: I would say that the offer of proof would
take at least two hours.

THE COURT: Okay. It will take two hours?

MR. HEINEMAN: On my examination
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MR. CARR: Thatl« baaed upon the subject natter that
they®ve mentioned. |1 can"t envision ay cross examination taking
less than a day or two, because they are offering her, the proof
that they are offering will run the entire gamut of this lawsuit.
They"re offering opinions on every lIssue that 1 know of that
others havs already testified to In this case, health effects
on people, and 1 see no way that 1 could allow an offer of proof
like this to go In without doing what 1 would do In ordinary cross
examination of a witness and all these Issues. So It could be
that their offer will be meaningless, that the lady will not
say that which they represent, or 1 assume that she will say,
and It may be that I won"t have to cross examine at all. But
basad on what Joe said last night, It was a very extensive shopping
list they had of topics that they were going to touch with this
lady.

THE COURT: Okay, next question. And of course there will
be redirect after that, depending upon what goes on In cross.

MR. HEINEMAN: Teah, 1 would expect so.

THE COURT: Okay, next question. What are these business
records and how long will that take?

MR. HEINEMAN: 1 haven"t seen them all, and maybe Joe
will know better than 1 because he’s reviewed them.

MR. NASSIF: 1°ve seen them, but some of them we just

got which we just got sent to us by her and we are producing what
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hadn®"t been produced, most of It had been produced already, ve

had gotten through the EPA. But there were a few handwritten
notes that ve are producing today to Mr, Carr. It la not more
than a stack like this, but 1 can"t think— the only couple of
Items that come directly to mind and what 1°d like to do Is get
back to you after the noon hour. We can be a little more expeditious
and more specific. Someone else Is outlining that testimony while
I"m in Court, and it would be better If 1 got back to you right
after lunch and let you know the documents. Don"t you think that
woulld be the best way to do It? And we can check with the person
working In there.

THE COURT: And If you can bring those specific documents
and Mr. Carr can look at them and see how quickly this la going
to be.

MR. NASSIP: But It would be more expeditious than me
trying to describe them to you. 1 might not even be right,
that"s the crucial thing.

THE COURT: All right. What factual matters are you
talking about, after ve discuss what they are, how long will
those take?

MR. HEINEMAN: Well, ,I"'m not sure. Judge, on the scope of
what the limitation Is and what has been permitted In terms of,
see, | haven"t read—

THE COURT: Well, the limitation Is basically the only
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parts that wars agreed upon, and because 1°m denying, 1°m
saying In effect If, that those other things that you want to
talk about or getting In by an expert by the back door, and,
number two, In the exercise of my discretion, | am not allowing
you to call her as an expert.

In the Plaintiff"s response to your motion, or objection
to the motion, there were certain matters In Paragraph 3 that
It was agreed there was no objection to her testifying to, and
under those circumstances, I*m trying to flush out what those
are so we have some ldea of what we"re doing.

MR. NASSIPt Can we also provide you a little list of
the factual matters at the same time we give you the documents?
I think that that will be a little more productive, too. |
didn"t bring my papers with me.

THE COURT) Okay. And then while you®re at It, If there
Is any amplification that needs to be made, any flushing out of
what this question of peer review status, on 1665, you can add
that In there also. Those were the three matters that were
agreed upon according to the objection, and so that would be
the scope of your testimony under my ruling, and I need to know
what those are, end we have to resolve overall differences back
here first, both so that we don"t waste our time In there, and
also so I know what to do with the jury. So we will meet right

after lunch and do that then
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MR, HASSIF: That would be the fastest way to do Iit.
Va can work on It over lunch.

MR. CARR: Excuse me, Judge, I°m sorry.

THE COURT: No, that"s really all 1 had.

MR. CARR: The next witness will be this Kelly Odneal.
I"d 1lka to make a motion In limine consistent with the objections
that we made to the past depositions, material that have been read
by defendants to date, we do have an evidence deposition of
Mr. Odneal, and assuming that they are going to ask the same
questions or very nearly the same questions that they did In
this deposition, 1 would like to move that they be prevented
from asking questions relating to whether or not the Sturgeon
High School or school was a winner of State tournaments or
play-offs or the number of games they won or lost In any given
year, or their athletic record In any given year as not being
material to any of the Issues In this case, would tend to
prejudice the jury and might tend to make the jury think that
the plaintiffs in this case who may have been on the team were
In excellent physical condition and that nothing was wrong
with them simply because the team was a good team or the other
way around. 1 see no relevance, there would be no relevance if
It was the world"s worst team. 1 don®"t think the plaintiffs
would be allowed to show the loss of record In the year In order

to have any bearing on the health of one of the plaintiffs.
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The other area that I would ask the Court limit would be the
questions that the Court has consistently prevented them from
askiﬁg, from reading 1is did Tim Bowne ever claim to you of being
111 Quring the praéctice of any spore? Did Tim Bowne ever appear
to be 1117 Did Tim Bowne ever clutch or gradb his abdomen?
Questions of that sort which are asked throughout this deposition
I would object to, throughout the daposition, aeot just with
Tim Bowne, but Doug Bowne and Tim Robinson and Greg Rush. Also
the questions about d1d their parents aever send any notes to
school, or did they hear from sny physicians, the same questions
that wve have previously objected to énd the Court has previously
sustained objections, We would ask ;h; Court limit the deféndant
here with this witness to the same extent.

THE CBURT: Has hie evidence depomition been read yet?

MR. CARR: It has not.

THE COURT: What'as your reply to the motion in limine?

MR. HEINEMAN: Well, I haven't heard the grounds for
the second aapect. The first one he stated it was 4irrelevant,
the second one hessaid questions about complaints of illness,
appearance of iilness, clutching or grabbing abdomen, parents
send noteg to school and hear from physiclans. Those were the
itens that he listed.

MR. CARR: Sams objection we mada before in fiftean

depogitions that have been gone through.
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MR» HEINEMAN: Excuse me if I don"t remember those
objections et the present time since It has been quite a while
since we have gone over those. What are the objections to those?

MR» CARR: Much of It was Immateriality» some of It was
ability to be a health expert to determine whether or not
somebody was or was not In 111 health» Much of It was It creates
an Issue where there Is no Issue» did the parent send a note» It
makes a suggestion that the parent should have sent a note» Did
he clutch his stomach In pain? It suggests that perhaps he
should have clutched his stomach iIn pain» all that kind of
objection that we"ve made with the same kind of--exactly the
same questions 1 might say.

MR. HBINEMAN: Well» .your Honor» Tfirst of all» whether
or not the school team was a winner or the athletic record in
any particular year» we believe Is relevant In terms of the
contribution made by particular plaintiffs to that effort» not
in and of Itself an Important matter» but the fact that two of
these plaintiffs have participated actively in those athletic
endeavors and were very dedicated athletes» that"s certainly
true of the baseball team. There were others that were Involved
In the basketball program and baseball, 1 am thinking of Mike
Burks and Tim Bowne, who were excellent athletes and whose
participation In the program was very Instrumental In the success

of the team
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The second aspect is that--and I am not sure of the extent
to wvhich Mr. Carr is saying, is requesting that this evidence be
limited-~

THE COURT: Well, I think you can figure out the extent
from the evidence deposition, because I think it 1s one of them
that we went through the laat time. We just didn't get to it
ag far as rceding.

MR, HEINEMAN: What this witnesas is prepared to say hasg
to do with the fact that he was able to observe on a daily basis
each of the individual plaintiffs whom he will discuss, that he
observed them in the locker room stark naked, therefore could
see whether or not they had rashes, and observed them virtually
on a daily basis. {'He obsasrved their demeanor, obgerved their--
whether they were irritable or unot irritable, whether they wvere
able physically to perform the very rigozouu.training aund exXereises
that he put them through, whether iﬁ fact they complained, some
of them have testifilied diraectly as to things they told him which
he is able to refute. Clearly that's relevant.

MR, CARR: It most cqrtainl; is, 1f you ask that q;estion,
if you single out ﬁhe.peraon that-~-and there's testimony in this
cage that Tim Bowne said he complained'to.tge céach so aad so
and such and suech & day, they had bad headache or bad astomach

ache. I think you have every right to ask the Court did Tiu:

Bowne make such a statement, but that's not what I am objecting to.



s

FORM IL-124 REPORTERS FAPER & MFG. CO. B00-626-6313

10

11

12

© 13

14

15

16

17

18

19

20

21

22

23

24

I's objecting to these general questions, did he ever make &
complaint to you of pain or did you ever sece him having a
peraistent or continuing cold? Pid you observe his hands and
arms? Did you sae blotches on his hande and arms? We've uever
claimed that Tim Bowne had blotches on his hands and arma.
We never claimed that he had a--oh, 1'm sorry, Jerry reminds
me and I had forgotten that Tim did have a rash on his arms at
one time, so that would be relevant and material, but 4t would
have to be things like that that would be relevant and material,
MR. HEINEMAN: VWell, .clearly, Judge, it 1is relevant
considering the closeness of the relationship between Coach
Odneal and these athletes and the kide he had in his physical
education classes day after day that he was able, first of all,
he was a person who had a confidential relafionahip with.these
young people, he was a peraon who saw them virtually daily, a
person who was able to observe their behavior to whom they

complained when they had a complaint.

MR. CARR: Let me interrupt. I am not objecting to those

things thaf you described here. He can describe Tim Bowne as a
wonderful athlete, well-trained and like he 13 on Page 40, that

he did the sprinting with the rest of the athletes and did sll

those things, that's not the point of ny objection, Mr. Heineman.

MR. HEINEMAN: Well, what I am'getting to is that in

the courge of his observations to that nature, 1f he is able

11
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to describe what aﬁ éxcellent athlete the young man is, he is
also able to describe whether the young man ever complained to
him of having headaches, whether he ever complained to him of
having illnesses, whether the young man was absent f£rom school,
the school records have certainly been relevant.

MR, CARR: We are not quarreling with that, again,
you miss the point.

THE COURT: Okay, I think I've heard all this out of
the evidence depositions, Odneal has been one that has been
gone through in chambers, we just hadn't gotten to it in reeading
in the courtroon.

MR. CARR: There's been other coaches that we have gone
through.

THE COURT: I thought his had been.

Hﬁ. CARR: But this narticui&r one, I don't think we had.

MR. NASSIF: He wasn't on our list, Judge, as those 15,

THE COURT: My misgtake. I am granting the motion in

limine to the same extent and on the same basis and covering the
same things as my rulings have been in the~-going through the
evidence depositions, I think they have been consistent, I

think they're fairly well delineated, we have gone through about
12 or 15 depositions in preparation for that other day that we

spent reading evidence depositions, and I don't think 1t is

really hard to divine what the limits are out of those and to
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that extent I am granting the motion in limine and would expect
you to be governed accordingly.

MR, HEINEMAN: All right. Now, as I understand it, what
Mr. Carr is not objecring'td 13 in the case of a particular
plaintiff when there's been evidence offered by'the plaiatiffs
with respect to this particular person, he had thia, that, and
the other thing, or he complained to Carnow of this, that, or
the other thing.

MR. CARR: XNo, mno, no, that he complained to the rash, if
he had a rash on his arm. I think it is permissible or proper
for you to ask did you ever see-him with a rash on his arm
after having first shown that he had an opportunity to sea it
during that particular point in time that he claimed he had a
rash on his arm, net at any time in general, but at that
particular tima. He said the rash would come and go, and as
far as the other complaints are concernad, there had to be some
evidence that he complained to the coaeh about a particular problem
before you can ask him did he ever complain. That makes a
suggestion, if you were here you remembar that, that makes a
suggestion that he should havé complained.

MR. HEINEMAN: Well, it seems obvious to me, Judge,
that rather than to the admisaibilify. it would certainly go to
the weight of the evidence, that 1{f he was indeed suffering from

these problems, that he would complain.
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THE COURT: I'm going to cut you off. All this hae been
gone through a number of times on the arguments of these
depositions. I'll incorporate both the arguments of defendants
and plaintiffs on it. It has been ruled on, I think I'm right,

I think my rulings are consistent. I'm going to apply that policy
now, and I think it was acecurately stated, so be governed accordingly
wheno you talk to your witnesa and interrogate on the stand. We
will break now and start up at ten o'clock.

(The following égoceeéinga ﬁere held in open Court,)

THE CbURT: Good morning.

MR. CARR: Your Honor, we have no more questions of
Dr. Dost.

THE COURT: Mr. Heilneman?

REDIRECT EXAMINATION
BY MR. HEINPMAN

Q Dr. Dost, with respect to this exhibit, this Plaintiff's
Exhibit 1646A here, sir, referring to the Poiger and Schlatter
exhibit which I think--do you still have that before you?

A No, sir, there are none of them left here.

Q Let me hand you again Plaintiff's Exhibit 1646, the
Poiger and Schlattay abstract. And again referring to 16464,
what were the circumeatances or the conditions, 1£f any, under which
you would agree that the half life élimination from thé body

was at least 4.95 vears?
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A It would have to be a situation in which there was no
TCDD reservolr--two circumstances, one in which there is no
TCDD in the body prior to the administration of the labeled
material, and then né intake of TCDD following that time. Then
1t would provide-ihe information that was provided would provide
a reasonable estimatae.

Q Now, why 1is that, sir?

A Well, because any material that comes in after the
administration of the labeled materfal will dilute it. In other
words, there will be a 16§€r~-1 hope 1 can make this understood.
What wve're dealing with here is TCDD in.some physical amount,
105 nanograms, Then‘fh;re 18 a specific amount of radiocactivity
in that TCDD, so there are actually two things tﬁa: can be
neasured, the chemical itself and the radloactivity that went
in with 1t,.

Q Now, excuse me, the radioactivity, sir, tg that
something that was added or naturally occurring?

A That is something--that TCDD molecule was used to iabel
is syntheéizad for, specifically for the purpose. 1In other
words, and I believe that I made some mention of this earlier
i{n other testimony, that organic chemists can synthesize TCDD
with radioactive hydrogen on the ring. |

Q So radiocactivity, would that have anything to do with

rnaturally occurring TCDD?

15
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A No, oir, i1t would not, no, sir, The sesumption is, and

16

it is very strongly supported, that when you use a labeled molecule

like this, 1t 19 very, vary slightly different., The mags of
that hydrogen is three instead of one, as normal hydrogen would
be. Nonetheless,; the molecule will behave in the body precisely
a9 au unlabeled molecule s0 that there 1is from a biological
standpoint no difference between the labeled and the unlabeled
molecule. The difference is that the label enables one to

track the molecule.

Now, there is a certgin amount of radioactivity and a
certain amount of the chemical present. If additional TCDD is
brought into the body,and that apparently is a circumstance
with moot of us, given that most of the fat blopsies have shown
that there is at least aowme TCDD in our fat. If additional
TCDD comes in, then there would be a dilution effect and it
would tend, even though the material is’ moving throughout the
body, it comes in and 4t 15 being processed and it moves out at
powe rate, 1t would tend'to dilute the labeled materiesl and 1t
would tend to stay in the body because it's being diluted more
and more and more. It 18 like 1f you put--1if you have a ginkifull
of water and you put ink into it and you can sce that it has s
blue color. 1If you pull the stoppef, the water and the ink all
g0 out at omnce.,. If you instead leave the stopper in and turn

one of the faucets on and the ink and the water all go out through
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the overflow, it takeaxa very long time to get rid of the blue
color, all right? The same thing occurs here if TCDD is

entering the body after the label has been introduced. This is
why I was concernad in my remarks yesterday about the specific
activity of the TCDD in the fat, They took fat bilopsies, it vould
be very important to know that the amount of radioactivity
relative to the anount of TCDD remained the same. That would
indicate that there was no additional TCDD coming lnte this
individual.

On the other hand, 1f there was & difference, then 1t
would be possible to construct a mathmatical model that would
account for this influx and 1t would be & much more complex
process, but one could still obtain information that would be
indicative of a half life.

Q Vhat would be the effect on the calculation of a2 half
life of the dilution which you are describing?

A Well, i1t would make it seem longer.

Q And why is that?

A Well, because the laheied material that's in the body is
yeing continually diluted and it 1s otaying back, it is not
coming ocut, it is‘not coming out as rapidly. I would have to go
back to the analogy of the ink in the sink, where 1f there was
no dilution with incoming water, the ink and the water would leave

at the same rate if you pulled the plug, whereas if you left the

17
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plug in and let it go out through the overflow, the sink continually
mixing with the incoming water and the color becomes lighter and
lighter and lighter and lighter and lighter until eventually there
is no ink left. But at the same time you will have processad--
there will have been a much larger agmount of water going out,

but you have looked at the same amount of label, in this case,

ink,

Q All right. Now, what do we know, sir, in terms of
wvhather of not there is incoming TCDD or an equilibriuvm, so to
speek, in the population as a whole?

A In the population as 2z whele, it appears that there is
an incoming, that iz that thare is widespread low level exposure
to TCDDs, exposure in the sense that we are in contact with some
of the materia) and we take 41t up and dispose of it, so there is
TCDPD coming into the body of & very large portion of the population,
certainly a large enough portion of the population to make 4t
necessary to learn that pilece of 4nformatfon in the subject. I
suspect that before this experiment is[through they will have
accomplished that,

Q VNow, what does the term "background level”" have to do
with what you are depcribing?

A Background level is the amount, 1s. the level that we are
carrying with us on the average; If we used--1if we use the term

both with respect to radioactivity, we all have a very, very small
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amount of this kind of radioactivity fecauae it occurs naturally,
not ag TCDD, but 1if you go out into the sea and take water or
into the Misaisscippi River and take water, you will find a small
amount of hydrogen-3 tritium, and we all have a little bit of
that in our bodles, very, very small, but it ie there nonetheless.
That's & background level, probably small ernough that we don't
have to correct for 1it.
The TCDD that we carry, if it were to amount to five

parta per trillion in fat, my recollection, well, 1if there is
25 kilograms of fat in this amount of TCDD, all went into that
fat, the concentration of this material would be four parts
per trillion. Ard that's really--if it was a subotance that
could be administered--

Q By "this materigl', you are referring to this--

A I‘am referring to the TCDPD, the total TCHD unlabeled.

Q In this experiment?

A In thia experiment, approximately a hundred nanograms
if 1t wenf iato 25 kilograms of fat would be something on the
order of four parts per trillion in that fat. That {sn't a
large enough additional amount to make the body burden that's
already there or that may already be there negligible. You see,
1f it vere an experiment with a compound that 1s never found
in the body, then none of this would need to be taken into

account, or if it was an experiment with a substance that Is
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found in low levels in the body but that we could give, let's
say, ten or fifty times. more so that the amount already im the
body is just negligihle. Again, the calculation would be very,
vary straightforward.

Q Now, piven what you have just explained with respect to
background level, what &oee that do to the accuracy of this
half life figure?

A If there wag no additional material coming in, and 1if
the material that was added mixed perfeetly with all of the TCDD
that's in the body, then it would be an accurate representatiom
of what's happening to the TCDD. But it would depend on perfect
mixing, which is really unlikely. It 1s hard to tell over 125
days, but TICDD as it comes in would more than likely prefereantially
move toward the liver. How long it would take to clear the
liver and to go into équilibrium with 811 of the other TCDD 4in the
body, in other words, become completely diluted in it, we would
be unable to tell the difference betwean TCDD that was already
there and TCDD that we have just brought in. I don't know how
long that would take, but until thet has taken place and unless
there 1s no additional TCDD coming in, then those are the
conditions that it would take in order to be certain that this
i8 a reliable figure.

Q But if there 1s additional TCDD coming in, sir, and do

you have an opinion as to whether there would be?
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A I think there would be, because of the exparience with
all of the samples that have been taken for determining TCDD
lavels in fat, most euch sanples have bean found to contain
detectible TCDD,

Q All right. DNow, thaq being the casa, what would that
fact do to the accuracy of this half life?

A Well, it would nmake it-—it gould make it too long. In
other words, the apparent half life by this, with this amount of
information is, would‘be longer than the true half 1lifa,.

Q Longar than the=-~ .

A True half timeae. .

Q All right, sir. Now, you talked about right at the end
of the day, Mr. Carr was talking to you about diatamateous esrth
and bentonite, do you recall that?

A Yes, I do. .

Q Now, what 1o the Jdifference batween diatamateous earth
and bentonite?

A I made an error when I characterized bentonlte as
diatamateous earth. They are both silicate compounds, diatamateous
earth is formed as the skeleton more or less of one-celled
organismg that live in the sea and they gettle to the botton
and these deposits are eventually uesed, and that's the material

that I kept ip my laboratory as an adsorbent. Bentonite is-

aluminum silicate and it is a subgstance that has a considerable
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attraction for water and 1t swells when 4t 4= hydrated, when it
415 brought 4into contact with water. And that would make 1t as
it was described as a sealer and 1t would be a sealar, 1t goes
into the crevices and then swells.

Q To do what to the interstitial spaces?

A Wall, it £1lls them. It would f1ll them, occupy all
of the aspaces.

0 All right, alr. 1I'd like to diract your attention again
to the Moses study which Mr. Carr asked you about, Defendant's
Exhibit 908. Let me hand to you, sir, Defandant's Exhibit 908,
And what is the effect, in your opinion, of that study, the
Moses study at Nitrolon'the dosa rasponse principlae?

A Well, I see no reaeoq,.no way that 1t does not conform
to a2 dose response relationship. It conforms, I think, very
claarly.

Q Now, there wvas a chart on Page 171 that My, Carr directed
your attention to, do you racall that, sir?

A Yes.,

Q Now, let's make sure that we are talking about the same
chart. Yes, that's the one. Now, the chart on Page 171, does
that chart reflect anything with respect to the dose response

principle?

A Well, {41t shows a very--it shows a clear relationship

betveen, well, to begin with we have a description here of exposurae
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levels that are, I believe, %ase% fog thia purpose on the recall
by the worker of the job assignment that they-had. keep in mind
that this study waes done some years after the workers had been
working in this process, And there 1s a clear relaticnship
between their recall of their fob assignment and the exzpected
exposure to 2,4,5-T in that 4ob assignment. There is a clezar
relationship in terms of the chloracne incidence that was«-or,
excuse me~-~g relationship between the people, the number of
peeple who had never had chloracne, In other words, where there
was no exposure, 97 percent of the people never had chloracne.
Minimal exposure, 64 percent. HModerate exposure, 49. Heavy
exposure, 24, In terms of chloraecne, that makes very good
senge, There 15 a dose response with respect to current
chloracne, the pecople vho were gsupposedly had heavy exposure
had 55, or 55 percent of them had chloracmne. Those who had
noderate expoeure,‘Zé percent had chloracne. Minimal exposure,
16 percent, 3 percent in-those who had no expoaﬁre at least in
terms of this definition qf exposure,

Q Now, sir, why do you say "supposedly had exposure'?

A Well, because they are depending on information provided
by the workers as they deseribed their job aeaignmen:e‘when thay

ware working in the plant.

23

Q Now, I'd like to direct your atteantion 1f I may to Page 170

of the exhibit. Do you have it there, sir?
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A Yes.

Q The first paragraph at the top of the page, what does
that paragraph desecribe, sir?

A Should I read 1t?

Q If you could just tell us what it describes.

A Well, it says that they consider that chloracne is
generally considered to be a reliable Indicator of heavy dioxin
exposure, 80 they decided as they did this study, they decided
to use chloracne as a8 surrogate or rather as an indicator for
exposure. In other words, they would use the status of these
individuals in terms of the presence or absence of chloracne
or the presence of chloracne in their history as a means of
saying either exposed or not exposed. And then they have a
parenthetical sentence here which says, "It is recognized that
those without chloracne but with appropriate work exposure
history might also have had TCDD exposure and were not therefore
unexposed controla,” So they recognized that there 1s a little
bit of slippage in that definition that they use.

Q Now, do they=-~does that sentence conclude that ﬁhe}
were expoéed, tha last one you just read?

A No, it doesn;t conclude th#t theyAﬁere exposed., It
says that they might also‘ﬁave had TCDD exposure, they might have
had 1it,

Q And those, are those people that have work exposure
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hiatory might have TCDD exposure?

A That's their statement, yes.

Q Now, in light of that paragraph, sir, does in your
opinion, &oes the Moses articlé disprove or disregard or negate
in any way the dose response relationship?

A No, sir. .

Q When Mr, Carr wasg discussing with you yeaterday, sir,
this stud§ and with reference to Dr., Carnow's testimony, do you

recall that, sir?

A Yes.

-

Q ¥ow, d1d you suggest, did you ask something about needing
a general population for comparison?

A I recall something of that sort, yes.

Q All right., Would you explain to the jury whaet you
meant and why you made that suggestion?

A Well, 1f I were to see data such as 1s reported here, it
wvould also be very useful to compare 1t with other people who
live ivn the same general area who do not have any exposure to
the work exposure ian this plant, In other wordas, are these people,
are the people in the plant different from the people who live
five miles away, but live_in the same general environment. In

other words, 1s there something unique about the plant as well as

ES

ia there possibly something unique about certaln conditione in

the plant as distinguished from other conditions in the plant.
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So it is really necessary in order to tell whether there is an

effect on the people in the plaﬁt in general, it is necessary;
to compare them with 1f we are talking about Nitro, it would
be very useful to compare them with people who live in the
Kanawvha Valley but have no associstion with the plant or with
the chemical industry, for that matter.

Q Now, Dr. Dost, in such a connection, 1if you were to
observe certain effects among people most heavily exposed and
there would not be statistical significant difference betwean
those and the people vho were not heavily aexposed, what would
that lead you to believe with respect to the dose response
relationship?

A Well, with that ianformation, I would have to conclude
that a threshold had not been raeached with those conditions,
In other words, there was not gsufficient exposure in either

group to be respoosible for those, for those effacts.

Q Now, 1f you find that among the people that are working

inside the plant, what does that principle tell you with respect

to what you would find among a2 group outsoide the plant who had
never been involved in the work environment at all?
A Well, thia information as it stands would not tell me

anything about that, but 1f I saw that the people ocutuslde the

plant had the same occurrence of these conditions, that is that

these people were no different from the people on the outside, I

26
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would have to conclude thgt there were no conditions in the
plant that were producing'theae effeets.

Q And 1in that annectiqn. sir, I'd like to direct your
sttention to Page_178,‘and_t§e Qacopd to the las; paragraph on
the page, do you see that, eir?

A Yes, -

qQ With respect to cardiovascular disease, what does that

information tell you?

A It says that, it speaaks of the mortslity study that was

conducted at the plant and it describes~~I'1ll just read, "It was

stated as of 163 deaths in 884 workers at the plant from 1955 to

1977 a subgroup of 58 workers with 2,4,5-T exposure documented
by company records had a higher observed rate of coronary heart
disease mortality than expected from United States general
population,” that'’s general populastion death rates. Now, that
referse to statistics that arise from across the entire nation.
Although the difference waé not atatigtically significant,
mortality from cardiovascular disease is known to be higher
than naticnal rates in the Kanavha Valley of West Virginia
where the plant 1s located. And that'’s data that is referenced
from the study that they refer to 1a Zack, and I believe the

reference has baan left out. The other, the Kanawha Valley

information 1s derived from the State of West Virginia Department

of Heslth study.
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Q@ "~ And in connaction witﬁighnt we have been talking about,
vhat doea.that tell you with reapect to the causation of heart
disaasc, cardiovasculer diceoase?

A Well, there is something intrinsie in that region that
results, ind vho knowas wha; it might be, that there is gomething
charscterigtic of that region or the way the people live in the
ragion. I bave no way of knowing what that charactaristic mighe
be, that for some reason gives rise to 2 higher frequency of
cardiovracular diseasa {n that general region.

Q Row, alr, 1f it 1o not statistically significant within
the plant, and within the plagg it isjabout the same ag 1t is
in the Ranavha Valley, baaed;uéqn~thq\§ose regébnae ralationship,
does thst suggest to you that the people in the quaqha Valley=--

MR. CARR: Objéctidn.{ your ao";ior_.- 1.;¢1ng.
THE COURT: Objectiqg sugtained. Please rephrase it.

Q@ What &oes that suggeat to ySu: sir, wiéﬁ respect to
whether or not the plant is causing the inerease in cardiovascular
disease?

A Wall, 4f the cardiovascular disease incidence of the plant

workers is sinilar to that of people in the general arez, omne

,would have to assume that the plant 1is not a causative factor,

Q Why 1e that, sirz? .

A Well, becauge the same~-if that comparison 1s in fact

the same, then vhatever is responsible for the incressed incidence _
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affecting 8ll of the peoble, then it certainly isn't‘going to

"the plant,

» - . .

in the ragion ia affectinglall‘of the people, and if it 1o ' T,

a;isé from the plant that most of the people are not associated
with or 1nvoIVQd-w1thg

Q@ Why is that?

A Well, it 1ie beca@se,,pf course, I have no idea what the
causos are, but the people in the plagc and the paople wvho are not

involved with the plant have some gimilar experience that is outaide

' Lot
.‘l’ ’

'\

Q If you were to aasume, sir, that that nimilaz axperience

is exposure to what isiin the plant, would you czp@ct the tatea

13 .
' i vl

of iucidence to be thelsame inaide and out-ide?

A I'm not sure I undg?ggln¢,:bécauée;£pp peoplé outside
the plant-that are not around the plant at all are not expoéed
Eo material that the people inside the plant ave, '

Q BNow, I'd like to hand you Plaistiff's Exhibit 1665. Mr. Carr--
do you recall Mr. Carr direct;d your attention to a couple of--

A - Yos, sir, |

Q -me#cerptllfrom thiat Particularly Page 8-48. Do you
recaell that, air?

. A Yeas, .
Q Now, do you recall Mx. Care quéstioning you about kidnsy

rensl disorder?

A Yes. - ' ‘ | . . VT
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Q In connection with that?

A Yes.

Q Would you tell uc what that portion that he read, that

you and he read together yesterday mesna and whether it has any

connaction with the kidnoy remal disordar?

A As I pecall, vhat we read wag,.“After;a six=-month

rocovery period, the porphyfiﬁ;leQel in#anima;q exposed to =»

microgram perx kilogram a . veek was still-a hun

than values in the control gzoup.

!

dred-fold higher

~A'clm11a£,?§g£§rn wvas observed

for urinary excretion of uroporphyrin." What that meanes i that

they were in this expetimanﬁ neasuring porphyrin levels in the

liver and they were messuring the excration of porphyrin in the

urine, apd $o vhat they are saying is- that porphyrin levels in

the 1iver are still high and that porphyrine, uroporphyrin, is

still being excreted at g high leavel through the hidunay.

Q Does that have anything to do with kidney or renal

disorder, sir?

A Ro, sir, 4t doea not. The kidney is functioning very

nicely 1f it
Q Now,
A Thie

Q Now,

the iscuers,

A Yes.

will tgake care of that material.

vhat wammalian specieo afe being refoerred to here?

work was dono in rats.

the tetra isomeré of dioxin?

gir, do you rémgmber Mr., Carr queastioning you about
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Q And particularly in connuctiun with the iudu.trial

accidentsa do you rememhar chat. sir?

A Yeos,

»

qQ And Sevesno waz one that he talked ebout. Now, what is

the chaniatty ef the nanufactuta of 2 &.S-T? |

A Vell, it requires. thu formatiou of th- 2 é-Trichlotnphanol,

';

| which is made by hydroliz&ng tet:achlorabenzene,vwhiah neans

taking off 2 c¢hlorine’ und putting & hydroxyl group on. And then
the trichlorcphenel is futthar procasued to maka the trichloro--the
2,4,5~-Trichlorophenoxyaceitic aeid, ’
Q YNow, meyba I miandegstood you;hI thought you said
2,4~-Trichlorophenol. h
A You make é,é-Trichlogopkenol--
MR, CARR: 2,4,5.

A Thank you, sir. 2,4,5-Trichlorophenol im this process by

taking & chlorina off a fattnchlorobepzane end edding a hydroxyl., -

Q How, with respect to Seveso, or Sevese, howsver you want
to pronounce it, was chloracre found?

A Yea, yes. ) -

Q@ All right. Are ény gotra ipomers of dioxim known to
cauaa‘chloraene other than 2,3,7,87

A X don'é galiove BO. .,

Q Based upon the chenmisgtry of 2,4,5~T manufscture, vhich-~is

there any particular isomer that would be expected of dioxin to be
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formed?

- Lo
SR g -
~

ey - r Y

A Oh, yes. T

Q And»wﬁu: is chat; bigibm

A 1t would be the 2, 3,7,8 ilomerw,.-

Q Let me hand you- Dafeqdant'a Exhibie 1148, which ¥Mr. Carr

had asked 7uu sbout yaatarday. How. this docunent, sir. if you

‘look at Page 1, firs: of 811, I'n gure that the jury 4s likely

not to rvecall the number of this exhibit, what atﬁdy 18 this,

114817

A Thic 48 8 report presented at a meeting 1a April of 1984

by Raymond Fraeman and Jarry Schroy. 1t is callad "Environmental

Mobility of Dioxiaa".

Q dnd doaes it 1dcntify,tha‘}eomar of dioxin at Tinmes
Bqach, air? |
| A Yes. -
Q And what is that, éi;?
A 1t is the 2,3,7,9 Lsomer.

Q New, 1I'd 1like teo direct your attention to the questioning

that Mr. Caxr 4id of you yesterday relsting to the DDT versus

TCDD valatilicy questionu' Do yeu zecalil thae?

A Yes.

.

Q And wvhether you ucaed a figure of one part per million

of dioxin in the 2,455-14

A Yag,
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Q Do you_rccall thgt,vgir?,

A  Yeés, I do.

g Now, 1f in fact you were to use a figure of 35 parts per

-millien of dioxin in 2.&.5-@; zather than‘one; would it make any

difference, any appreciable differcnce 1in tha ;omparison'batwaen
TCDD and DPT in terms of worldwide distribution?t

A - No, sir, I don't veally think it would.

Q Aﬁd why not, s81r? N

A Well, the TCDD 4in 2,4,5~T is subject to photodegradation, both
while it 1u‘a£compan1ed b§ the 2,4,5-T, end becéuua 2,6.5-?‘
would be ;n effective ﬁroton donor or hydrogen domoer. But also
when 1¢ comee to reat on tha surfsce of the scoil, plants gna 80
foxrth, it coptinues to be subjact to phot;degradation, and the
anounts that might remain intact are going to reflect a vaastly

lower quantity than the ofiginnl contanination would suggest.

The one part per million that I used asleo was keeping in mind

the later history of 2,6;5-1 in which the contamination levels
ran from a tanth of alpatt par millice dowvn to mone detactible
levals as well, so what I was trying to do was to pick a singlé
‘figure that would fall,; thsé would represent some nmedian
concentration. I recognize that one part per millfon is much
lean than 55; but there wera very large amounts of nmaterisl made
at the very low eoueenttaﬁionn as wall, but it 1s primatiiyﬁ

photodegradation of the TCDD that is responsible, pius the fact -

. . 4
......
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that TCDD, if volatility 4s really ajfactor. is vastly less
volatilie than DDT. ‘

Q Now, 1'd like to direct your attention next to the
quastioning of you about Lysol aand Santophen, whether there is
dioxzin in a Lysol spray can. .Do vou remember that, sir?

A Yen, -

Q And the discussionr of Mr. Carr asking you about the Lysol
being uged in the nursary aad that sort of thing.

A Yes.,

-

Q Aﬁd particulerly the spray can. Do you remember that?
A_ Yes. 4
{(Defendant's Exhibit 1326 and 1327 were marked
for identification.) .

Q Let me hand you what'e been marked as Defendant's Exhibit
1326, sir., Would you identify that for me, ploasa?

A Thies is & Lysol brand disinfectant spray. It kille:
household germe, mold and mildew, 360 uses.

Q@ - All righe, sir, wvhet fs tha active ingredient in that
saterisl?

A It is ortho-phenylphenol, .1 perceat.

Q Oétho-phenylphanol? .

A Yes,

Q I'd 1ike you to assume, sir, that there 1s testimony in

the case that Santophen is actually orthobenzo-para-chlorophenol,



FORM IL-124 REPORTERS PAPER & MFG. CO. 800-626-6313

all right. eir?

4 Y&;o “

Q Ia there any Bapeophgn or orthobenso-para-chlorophenol
in thzat peckage?

A‘ No. 7his material on the label is not Santophen, ig not
tﬁ;t product that you 1éentified, that chemical,

T .Q Now; let ne hnnd'youwneiﬁ what's been markoed as Defendant's
Exhibit 1326, Would you identify that for me, please, sir?
A Well, this is a Lysol brand disinfectant bsthrooum ci;anpr
for cleaning'bhains, tubs, tiles and so forth. |

'Q Now, that's a épray of sorte, 1s it not, sir?

A Yes, this is one §f‘thase things that you foam on &
gurface and leave it for a whila, I think, yeah. |

~:Q All right. Wow, whag;s the active ingredient im that
naterisal?

A There are several quaternary compounds, qu;ternaty
anmoniun chlorides and. s ;ubstnnce that 1s & kelator, EDTA, which
15 @ substance that will trap metal, at@ml of metal., Thess are
gquaternary ammoniuums iré a form of detergent.,
| Q Quaternsary lmnoniuﬁ1q

A Yes. -

Q I'éd like you to &agguma, sir; that tﬁere'a been testimony

in this case. that Lehn & Fink useéd another mataerial in their

Lyscl known aa-gquats not made by Honsanto Company., Woeuld you S

- "
P
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assume that, ﬁif{
A Yas.’ | .

-Q I; mharé any relationship betwean thaeltarm.and what you
| have just referred to there as the active ingredient? .

A Well, the éuet'ia ; slang term for quaternary umm;nium
eompoundl; it is a verf,,vety ganeral ﬁickname.

Q How, based upon'éhnt;you observed there, sir, would 1t
be aecuraée’that. to state thaé there {a dioxin in sSpray cane of
Lysocl being usad all over the country in ever} household sround
the country? |

A Not in these products.

Q ﬁéé,'ﬂr. Dost.Ayou waAr s~

THE COURT: Before vou get into anothar subject, ie
this & good 'point for a nhprt breeak? |

MR, HEINEMAK: Oh, oure, Judge, I didn't notice the
time,

TESIGOHRTz Ladiqq and gantlemen, we will take a ghort
recess st thiﬁltime. I forgot to mention earlier; I wanted to
apologize for us .starting so late this morning, but it has.
;ccurrad many‘tiﬁgg before, There are natters thathhuve to be
taken up outside che:preahnae of tﬂe'jury end we had one that took
:up.a.littla time, Ve will gak;?a racﬁaa‘at thia time. I would
‘remind you that you are no::tOJAiacuéé"iﬂis natter amoug

curselves or with anyone outside the jury panel or .form any
. . N - - p % - i ¢
B ) . J* , ' ."_ ; L] 0 5 .:__,_;l ., -

: :‘ : ) - e L I Jon &,

+
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- eonclusions or opinions about the metters en trial. The Court
is in a short racess.
(At this time, Court was .in recess.)

-

BY MR. HEINEMAN:

9 br,. Dost, I'd liks to direct y;ur attention t; yesterday's
axanination by Mr. Carr in connection with dioxin in the vapor
phase and the Schroy utudiéé and that pgensral subject matter,
all right, sir? First of’nll. in connection with dioxin iteelf,
2,3,7,8 TCDD, is that a molid material?

A When 1t ighin tha pure form, at room teﬁﬁarature,'it is
in sort o§ a éryntallina forq, wvaxy crystals, if I understand.

1 have never éeenuit with my own ayes, but that's how ;t is
deseribed, I declieve.

Q NHow, in the discussicous Mr. Carr had wvith you withjrespaee
€0 ic’kee;dimé'u vapor, going into a vafor'phaoa. I wonder 1f you
wvould éxplain to the jury what happans to molecules when they go
from & solid oz a liquid-phale 1nt6 2 vaor phase and whether the
molecule itsgelf ehangeéu |

A The moleculs doasn't .change, tha -olid_gatarialnis,an

!

gecumuiation, 1f you will. of ‘the. moleculcs. -.And the vaeason

.

that 1t takens nn this more or leas cryetallina form is becauss
the molecules tend to be aligned.' Thay ntnck if you will, vhen

thay are together. thn they volatiliza awvay, and this is true

of any cubstaace, when :hay--ue are really talking about eingle 'ﬁﬂ;
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molecules that emerge into the atuosphere 1if we have nothing

else for them to attach to, se¢ that they are single moleeules

of in this case TCDD, just as there would be single molecules of
oxygen, which is really two oxygen stoms bound together or nitrogen
in this room, two nitrogen atoms bound together. Theae ara free,
separate molacules of the substance and they behave differently
only ia the sense that thay are free to move retheér than being

tied up either ir a solution or 1In the solid or liquid pure
material,

Q What are the factors that change the dioxin molacules
from a polid to a gaseous or vapor stgte?

A Well, there are 3 number of factovs, tha tendency for the
uclecule to separste from the body of material that it's originally
part of, and ae 1 have pointed out a number of times, all
subatances have at laaQt nome‘tendéncy for molecules to
scparate and go and diffuse awvay., Part of it depends on the
capacity of the medium into which it is being lost. Dioxin,
TCDD, is very-~has verﬁ, vé&y.limiied noinbility in water, aund
if you were to put ao}{dLTébD;ingo wygg?,voﬁly a very, very
saall amount of 1t w&h}&séoiinés Bolgzibni Theze:;}e things that
weé uvse around the houschold that don't go.into solution very
easlily, and you put too much inﬁo th; §$ter an& only part of it
would go ianto solution, the rest of it wouldn't dismolve. Tha

sawe thing applies in the atmoesphare. The atmosphexe has the

‘.

&7

‘.
IR
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capacity to holﬁf%ﬁly'a éertaip amount of a volatile material,
and that amount varies dep;nd;hg”§n the substanca. fon-can'just
get only fo wmuch water vapqr’into the atmélphcre or so nuch.
éaaolina vapor into the atmesphere, and beayond that, it all
comes back dowﬁ. In the case of watar; when we get more water
ia the atmoephara.than it can hold, we gat rain or fog.

Q Does the latter thing you've described have anything
to do with vdpor presaurﬁ?

A Tﬁat is vapor, pressure, in essence. In other words,
vapor pteﬁsure is the bonfribution that a gae can make to the
total atmospheric pressufc. |

Q‘ How.hdoes tenperature have anything to dO'witb'thlﬂ‘
phanomenoﬁ? |

A Oh, yes. As the temperature increases, substances .
have greater and greater qb%iiéy‘to-ﬁéye into the atmospher;.
Vapo£-preasura information fi alwafq ;pebified in terms of the

. 3 'R

tenperature at which the measurement .is mada. S
Q What is the nétuée“og the movement that goeé on of these
molacules in terma of directtogggnd.gpeed and' that sort of thing?

A Well, they move at random. They move at randem. They,

if nothing is there to interfere, they can go in any direction

"until they coliide with something else. Thefe 1s—a single molecule is

noet very, s not affected by gravity to a great extent,

0 Now, if you assume, gir, 1'd iike you to assume the
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following testimony from Mr. Schroy on the 12th of September,
Pages 6 and 7. “QUESTION: So the movement that you were tallking

about in the vapor phase is the material such as TCDD moving from,

"4f you will, a dirt, small dirt particle, to 2 samall dirt particle

through tha air that's iﬁ‘bétwean the two? ANSWER: Yes, becauaa
you atre going to have a partitioning to the next particle and
it will keep happening iike thet until eventually it works {its
way to the surfacs or works its way down to wheré there ia an

even distribution through tﬁe whole soil celumn, HNature trien

to average everything and make everything the same. OQUESTION: And

this is then the unsaturated, where air i1s between? ANSWER: That's
vhat I depict here, because I label thie "air", I could say

this was wvater, but them our wmodel wou;dn't €1t QBBSTIOﬁ: Now,

. :" 4

that's the question I had. If there were water rather than air

betwvesn those dirt qutgclea because‘qu have gdn%;o&t and :
spread water oy some oEﬁer quuié thagait satﬁ;ét;d.into thise,
there would then be the satd:é;ad.t&pe{qf:coéefthaf y;u wvere
talking about? ANSWER: Like a rice patty. QUESTION: And your
model doesn't deal with the aaturated core? ANSWER: No,lwé

don't deal vith movement in the fluid phase, TIf the fluid is
liquid. Not that we can't, wa just haven't had the time t; do it.
We are running éxpetimen;;:gt Tines Raach to tTy to get some
un&ernﬁand%ng of that." .

¥

How, 1f you assume that that's Mr. Schroy‘s testimony, air,
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what 18 he d&actiﬁing in- terus of novemant in relationship te

' what you've juet dsperibed to tha jury?

A Well, he is really deecribing the same thing, I think.

He is deecribing the raendonm movement of individual molecules of

TCDD in which every éirectian they happen to mova, aand uqtii
they strike seme other surfscas.
Q Now, ia the veporizsdtion that Mr. Schroy is describing

as I just:read it to you, eizr, 1o that like smoke going up a

‘hot chimpey?

A Ho, sir, not at alliugt

Q@ Vhat 45 he defcribfng_in ter&éibf'ﬁﬁ;omcnt of thé TCDD
ﬁalaculesi | {L.flJ”,u

A Vhat he 1is de;é;igihgliﬁ.‘i dkgﬁ‘thé'vcrﬁ‘éandom; Aud T
would use it again. The rendom movement; the random direction
that a particle, =2 molaculéJJE éﬁgé aé;t wouia’gn in a quca and
it can go in any dirxection, until it reaches anothev point where
it stops and evcntnallylie‘will mové'agaim._ Now, tha moveu&nt
of 2 given wolecule 1s going to be randyﬁa It can go 1n'any

direction. If there 1o a‘higﬁer coneceutration a2t one peint,

then that novenent would tend to be eventually away from thét

'point because until the limit exposed Ly the vepor preseure

is reachaed and that probably doeaen't happen axcept in &n experimcntal
eituation, there will be & very slov movsnent of molecules away

from the area of high concentration, sonme will mévgfback.'bf
- f Yo

AT
4. 5

it
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course, to the smame gubstance just as 1f water is probdably
volatiliging away very slow1y £tom the water in this cup, but

it 1is also, a lot nf-it is tetpgning just because of that random
movenaent because water can fe an independent molecule as well

a8 a liquid that we see hare. So the net movement, the eventual

movement would be a very gradual movement away from the point

where the concentration is highest, 1f the material ie buried

very, very slowly, 1t would by ;hia.faudom_moﬁément within the

&

goil, very eslowly would work-ité“way'upéard. But 2 given molacule

at any time whan 1t nqiesg.it.will move in whichever direction

1t moves in, and there.is no way of pradieting 4t it Is all.a

question of probability, ,

Q How, 1f we amgunme, ;L;, that Mr..Scﬂ;oy teatified that
if TCDD 1s in dirt and then clean dirt or ciean ballast is placed
on top of 1t, and tha? TCDD, in-order to volatilize, would work
its way through that diQt‘or ballast just like at Eglin, would
you assume that, sir? |

A Yes.

Q That he testifiesd to_thgt?

A Yes. -

Q Now, was Eglin--what material was bcing‘measured in the.
Eglin experimenta?

A TCDD,

Q ° And in what material was it moving? -
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A Egsentislly a aandy;,very sandy so0il, iu sand, say.
Q Al) ‘zight. Now, sir, i-: ®me hind you what's been
previously marked ;nd put in evidence as Plaintiff'e Exhibit No.
1415. I wonder if you would identify that for the jury, plecase, sir.
A It 1-'a papar titled "Modeling the Transport of 2,3,7,8
TCDD and Other Low Volétility Chémicéls in Séiis"n Again, it
is by Raymoend Freeman and Ja:xy Schroy. and accordiug to this ves
presented at the, I p;eaumc this ia the American Institute of
Chenical Enginesring nationll meeting 1n August of 1984.
Q How, 41f I can dir.c:,your attention-to Page 11 of that
document, sir, where it says, titled "'Conclunions"D do you aee
?hat, sir?
A Yes.

e

Q How, if you look at item number two there of the

Conclusionn, would you read that item sloud to the jury, please?

A It saye, "The rate of TCDD movement im very alow. The
TCDD 4in the Eglin Air Force Base biodegradation plots has mqved
only about ten centimeters in twalve years."

Q Now, sir, 1is that what you paid?

A I think in escence chat's what I wae describiog, yesa.

Q Aﬁd if Mr. Schroy has testified that tha novemc£t in
the Sturgeon ballest would be like Eglin, what would that lead
you to believe, sir, as to whether or not the--sny dioxin in

the soil below the ballast would emerge or would have emerged ox
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discussing there, sir?

volatilized since 19797

-~ n

A This would suggest that that would not have occurred.
Q How long is ten cen;imetgrs?;
A Ten eentimater; 1a‘wg;1,¢ther6'ie»twd and a half centimaters

per iach, so that'c going.to be about four inches. .

Q Pour inchas? - . ' -

.

4

A Yas, . .-

Q So 4t is m&féd fou;h£néﬁé; in.gwelv;‘y;ara?

A Roughly tha;, ves,

Q Héw. if you look at Page 3, air, of that sams exhibie,
do you have iﬁ. sir? ‘

A Yes, sir, I do.

@ What 'is Mr. Bchroy, what are Hr, Schroy and Dr. Frecman
A They Are discussing some experiments by someone named

Liberti, spelled with an Y rather than a Y. It waa publiehéd,

it 18 a paper celled "Solgr and UV Photodecomposition of 2,3,7,8

£
s

TChD, Tettachlorodibenmo-pnaioiig in the Environment"; pubiiahed

in The Sciencg of the Totgl Environmﬁut, and they were studying
the s0il at Seveso and the§ used vhat are called here &ags’tray
tests. I am not entirely certain what that described, but they
showed TCDD losses from subsurface layers ;ftar exposure to the
aun, Th&it explsnntién at that time, that 1s, the explanation

of Liberti, et al.,, was that the losps was due to f?ée,)rgdiqal

< -

44
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that a more reasonable explanation £s due to the transport of

TCPD to the soll surface where 1t eould. be photochenically

destroyed or vaporized.. = o

cie.
:

Q@ Now, what is thaitgigtionqhig if any between photodegradation |

and photochanical destruction?

A Well, these are really synonymous terms.

Q Néw, do you have Plaintiff's Exhibit 1148 bdefore you
there, gir? ‘ |

A Yes, I hava, I have it.

Q And I wonder 4f you would turn to Table 4 in that exhibice,
whiech 1s on Paga 34, |

A Yeu,'I have it here,

Q I'm 8OTLY, it e:artg¥pn Paga 33.

a Yes. ;

Q Now, what {s the--vhat's the title of that table? What
are they showing thexre?

A The concentrstion prqfi;g of 2,3,7,8 TCDD meaﬁure¢ 1n

three socil cores from Timee Beach, Miésouri. And what they'd;d

was to ‘go down at, it appaars‘a half inch, and then pqrhdpdfinch

‘aud a half, hslf inch and, yeah, I think finch and a half;;wit is

in centimeters; anyway. ' The first core 1a 1.27 centimeters, That's

a half. And the pecond i1s the sama. And they veat down  a totsl

of 23 centimeters and took samples at different levels inhﬁach of
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three spotgd.,

Q How, if Qa tnk; th;c,firat céntimetgr. sir, what is
being measured specificallf‘;ete. sir? - |

A  2,3,7,8. This is-&q“;aomat specific measuremsnt,
2,3,7,8 neasured inm the uoil;.

Q All right., And 1f you look at the measurement of 2,3,7,8
in the fiént'centima:er, in each of these cores, how nuch is
there?

A 0f the threa, the lowest is a little over 20 parts #er
billion, ;nd'thn higheet, 34.6 parts per hillion.

q All right, sir. RKow, and thies measurement waz taken
when? |

A This messurement was .taken in 1983, yeszh.

Q Now, do you recall Mz, Carr asking you about the comclusion
of Mr. Schoy iun thig document on Pags 22, that over %0 parcent
of the applied TCDD volatilized from the top one centimeteér of aell
during the first sunmer? “

A Yeos. - -

Q Néw, if the weasuremeat in 1983 wer; the same as it
had been éurthg that first summer--

A That was 1o 1973 vhen the material was applied.

Q@ Yes, sir. What would be, if 90 percent was gone in

the firse summer, what would tha o:iginal'conceutratién in that

firat ecentimater of soll be?
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A I den't know, but 1¥,wqq1d ba absol#tely enormous .
It would be well up into thﬂjpattl per mnillion, The material
it wes put on.was bezween.loo and 300 pirts per miliion, thinm
was oil, this wae road éil appiied to-au unpaved ;treet. fﬁ
Q@ Well, sir, 4if you hayve 20 parts per billion, and
ahat'; teﬁ percent of vhﬁt'a left, what would 100 percent be?
MR. CARR: I object, your Bonor,. There is no showing
that chis-ZO parts per billion is ten percent of what's left.
THE COURT: Objectioﬁ is overruled.
A Excuse me, could you ask ms the question again, please?
Q Ailﬂriéht. 1 mighg-have phrased that wromng:. Let me
tzy that ﬁgain. Tha 20.3 to 34.6 that weré found in the top
centimeter, that's parts per billion of 2,3,7,8 TCDD, correct?
A Ies, y
QJ All vight. If 90 percent was gone in the first eumuer,
back 4in 1973 or 1974, what would the orginal Qonéent;atiou have
baen? Coulé‘you just mui:iply the 20.5, or divide ;t by;n
HR. CARR: Object, Leading.
THE GOURTE Objgét;oq sustdined., That 1s leading.
You will have to rephrase that.
g‘ How would you deterﬁgne that, sir¥
A Well, it would be very dlfficu1£. To begin with, ;hat

estimete was made on the ﬁaagn of a Qodsl, 2 mathmstical modsl

coustructed ten years after tha material was epplied., In other

47
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words, this is not the result of a measurement nmade three moanths,
or whatever period ii is, after the material vas sprayed, The
nodel is derived from this 1nfp£;a£ion in which the& determined
8 profile and then made some mathmatical nmodeling projeetioéa
back to times zero, and then on the baais of that model, in
other worde, they undoubtedly drew a logarithmic curve that
started 2t & very, very high level and works its way down to the
valueo at the present time., Based on this whole, on tgis vhole

proflle. And given that the material that was put omn was

between 160 and 300 parts par million, and thie is applied to =2

ourface, not mized in, I would suggest éhat the concentration of
that soil at the top would have had to ba up in the, easily the
tens of parts per willion, I don't know how, what the dilugion
of the road oll in the soil might have been, but it had to be
substantial.

In other words, a good pqrt'of the surface was conatituted
of that oil, 2nd so I would say just on the basis of that, that
the concentration had to be anyvhere on thes order of a thoussnd
times greatar than this figure that is found ten years later in
that top layer.

Q Now, the 90 pércenn_gtatgment on Page 22, is that bassd
on & neasuremant, sic? |

A No, 1t is bapad on, 4t 43 based on the model, on & mathmatical
nodel that waé conatructad,  There yére‘n§ direct measurements st

i

- . : fam
;
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the time or--there ware no direct measureuents duriang the tcn-ya&f'
period after this matericl was applied. The first maaauteménts
of that material were made in 1953. the material wvao nppliéd in :
1973. So what this 4s is & sinulation model. Undoubtedly did
it with a computer and arrivod 2t & conclusion of how much was
there at the beginning and how much was there three monthe later
ot whatever. The initial slope of,chqt curve is going to be
extranaly steep, the initial disappearance is going to be very
fast, and then 1t will alow down.

Q Now, you used the term disappesrance, sir. What do'
you mean i? thatt

A Well, we don't iaallg know whst happened to it. It
{on't thare, and that's all cthat can really ba said about '1t,
Dr, Schroy uees the term volatilization, but thefe is uélhvidenea
to say that 1t is or is not. —It ie gone., The material that
wae applied 16 no loager thera, or most of it.

Q Do you have an opinion 635 to what the most probable .
means of disappéarance would be?

MR. CARR: Obje;tianm your Horoxr, The witness haz been
exsuinad on this peiné; \\'
THE.GOQRTx It 19 ieﬁa:igioup. Objection in austéiﬁad.

Q Now, Dz.lDoqt, 1£5§;g 1dbk.atf?pge 22 of this axhibit

1148, in Item No. 3 tgoéé.;dq yoy ;ta_that?

A Yes, ' _" S - .. . oL ..‘ o
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Q Vhat are the sscumptions based upon which this 90

poicanc izgura is determined?

A

Vell, he made the magsurement of this concontration

50

profile and that is, I zhink, reprascnted, yes, in Pigure 4, which

ia a fairly typical frequemey curve, I suppose you couid call 1t.

e made spn assunption about tha initisl concentration of TCDD

at the time of application.

I don't remambor what figure he

used, dut he did not have direct informationm, he made an assumption

that I belfieve wes based on the concentration that had bo;n

naasurad in the material on 2, both in the--ona tank of thst

fesidue that was measurnd by CDC where the concentration was

356 parts per millicn, and then & concentration of 114 parts

per million in an archive gample, that is a sample that had dean

stored, and--

Q

5

- N - L

Now, what's tha fourth word im Item 3 there?

Are we on Page 22,
Twenty-two, sir, -
Sinuistion.

What does that maun?;':

That maens elnont always a maéhmaticai, e mathostical

model that is comstructed with whatever information is availasble,

end some assumnptions thét can be assumed reasonable, sad that

A

includee a variety of phyaiéal conatants and loffaxfh, and when

this is all put togetbher, usually by computer, why, it gives you

(R

]

n

oy ,’;
LA

g
PR A

T
: %r_. L
Tt e



FORM IL-124 REPORTERS PAPER & MFG. CO. B00-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

information about oéhér@éomponents, you know something that

BN

happened today and you_k&o? enough characteriatice of.the syatem,

parhaps vou can get your mo&@l to tell you what probably waz the

situation in this case ten years ago.
Q And the date of this*path,:llks, is what, sir, on ;he
firat page?
A The date is 1984. Thie work was reported in a mesting
iz April of 1984,
Q  April, '8417
A YTes. -
Q And in that document, that's whers nhg 90 pet;ent
estimate ﬁppears?
A Yes.

.

Q In Plaintiff's Exhibit 1415, what's the date of that

A That paper is Aupgust of 1984,
Q@ Ané in that paper, gq‘fagé }f, how does he describe-—-
MR. CARR:! Your_gunég, thiu‘ia a}i 13aﬁing. suggestive,
THE édURTx Oﬁjget;bg‘apgkain%d.‘ ?leaee"re?yrtse it.
Q Déau ¥r. Schroy ﬁd;aﬁ; dé-érip;io; oéﬁéh; mnovement of
TCDD? L L
A Yesn, varioﬁs conclusions.

Q And vhet 1s that, sir?

A Iz that the rate of movement 1is very slow, moves ten

51

tat
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};“centimeters 1n :welvé §éarsq And 1& aaye “the eranﬂport of j 
;i:‘TCDD in a 8911 columg‘c;; bi mgnitogﬁ#ﬁﬁz a Eenpeta:ure driven . ]
f;.ﬁiftueion proéesa. ::‘.i,}'kéngh%imfﬁﬁif€ri PR ';”: .
'4:- Q Bow. going back forﬂﬁ ?????t to 11&8, Pégaizzlllteﬁ 3A,u .
- 5' would you read that‘verérb;ieé paragraph co tbé jury aloud, pleaae?
-Gltliﬁk . "TCDD will volatilizqrftom uoiis most p3p1d1§ duting s
e Lo RS AR S el '~ Lot et
~<§ -the- summer months. TcDD wiil Aot voletilize from aoils to ‘any
Sﬂ.gpptaciable ;xtent during the win:et.. ‘ ;“ ':. gt:i: Ui%f;:;..
é“_i,?}_ -THE- COURT: Bef;r;.yqn,gat into éue;tioning of :haf;lwe >‘u"
10. lgf;:at.nOOn.‘ 1s thi; a’ good P;int to. bréak? > oo D -
e | CMRL anmmm: oh. -all right, .mage. L
12 raz conn'r: Wa will Qreak f.ot luneh at thia time.
-;3‘ Gentlaman, could I eee y;uvup at tha beneﬁ for a minuta. éiéase?
Jig"' B E\ '(An off-the-reco:d discuaéion was halﬁ :'ﬁgifﬁ“"
.1él S THE OOURT- Ladies aqd ;éntleman.‘in order that'you‘nat
'i;'_have to wait arouna [ 1] much. I'm going to aek that you c;me back
: 18 :from lunch toda; ah 1 Bﬂ‘insnead o£ 1:!5.‘ w¢~v111 adjourn at
flgw:thia time for lunch.» Be ba;k at 1:30. The adnoniuhmantn that 1
20 hava given y;u éarliet will‘apply during 1unch brenk nlnq. The
._Qi lcourt 13 in ;eeess.."jﬁxﬂsf”..;f ‘¢i"‘,_: :;.: ) :_IjA";:z
~.§% . ,;(At thia ti;;‘Coqrt rec;seed for the ;oo; hour {
925.‘;‘ -; (The followiug pgoceedinga were held iQ chémbern.) f T
:,2{,‘f: :;;;"gﬁ.'CARR., On the faqt situation that they hnve ptopose&,‘
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everything Joa hac given geAié relating to experts, epiniena,

actions of the CDC, ané.:hia:e#écgt.cgtégory ie ﬁb:_relevanc

.

te tha icsues in this casa, and there is nothing axcept what ha's

‘given me that we have agtmed_to‘othét‘thnn.tha quastion did she

review Plaintiff's Bxhibit 1665 sad the date whtey she did or did
not review it.

THE COURT: Do you hgave a liast or comething?

MR. NASSIZ: I gave him this 1list.

THE COURT: Let me take a look at ft. 1183 ic what?

MR, NASSIP: It 1a an exhibit in the case, your Honmox,

from the BPA, Harry Gilmer of the EPA to apothaer parson in the

EPA which hae the fact that he contacted sevaeral experts,

including Dr. Kimbrough,
THE COURT: I remenmbar now. _Thank you. Okay, 1 may have
cut you off. Do you have snything more that you want to say?

MR, CARR: 1I'd like to go, well, I could ge over each

‘1ndiv1dnnl 1tén i1if the Court wantad,

ﬂlTﬂE COURT: No, we can xzerox that esud amske it a part of
the reeord. |
MR, CABRR: I dom't underatand. These are additional
docunmente that you weant to ﬁct in evidenca?
Mﬁ. NASSIF: fha:'n the response to the business records.

MR. CARR: I thought tbis wes. I don't have this, this

is something different than what we were givan, A



s

MR. EASSI?: Youﬁvége,givon.tﬁuae ﬁrévioﬁaiy. Itqyoﬁ.

.‘.’ . * L T
o o

weren’ t, you have them. they re eicher 1nc1uded in thera or you

o

r"‘.

'3

wvere g;vqp tham\previogalyu Betwuan :ha ewo of them, you ahould

- - . : -
-

‘have every document. . -

-~

MR, CARR: Tﬁia is the firat I1've seen ﬁh@s, 80 I?Eqvo

no idea,. :

HR. ﬁkSSIP: I'm jusgatelliﬁg you that you. hava thoao.

N, -y ty

bqtora.. They havc c numbeta on them;
MR. CARR: Yeahl -, ',r . 'h S

. Hﬁ, NASSIB. Those‘hqve ﬁecn produced to you already.---

‘:,uﬁ. GARR. fhey may ha, but I can't :ell you whather"

'

thoyfare oF aro not buainca- racords that we Hould or would uoc‘

'ngtea to ot object to. I can't Qak. A;; comnpment on thiu, Judge;i

I haven t lookad at 1t._:l | |

| THE COURT: Okay. I guesg yoq re handliag thia again?
. ;HR. NASSIF: Yas, your Honor, I am.. In tetms of thia

lint,-your Honor, Hr. cat: hns objectad to- most of what 8 on.

ths 1ist Qe being 1mmateria1.‘ I don t think 1t 15 immaterial.

you: Bonor. You've ;seen the list, would you 11ke for me' to go

kY
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THE COURT:: Well, thqy are aomewhac similat.

don t you maka a general argument?

MR. HASSIF: The argqmant 19 wa re aaking bnsically.

down and tcll*you why I think he tried thom as metetinl?

your Honot. vhat did her raview of Plnintiff'a 1665 consiut of,
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not what she eoﬁclnded, but when did you see the document,

Doctor Eimbrough, what were the circumatances tﬁ&g'you sav it,
vhat draft did you see, and when did that take place, and Mr., Carr
has objected to anytﬁing but asking her the date and the time

that that took placa. And we think the eircumstancee under which
ehe was 1nvicgd.to the¢ meeting and the circuma:an?oa under whieh
her veview took placa, where she was, what that review consisted
of, we think those are imnportant 2o the jury gets the, you know,

the whole picture. If she says yee, I raviewvad 1663 but it wasn't

in the form, and she 1s not allowed to aay, but it wasn't in

this form and I never saw this final draft and I saw & much

earlier draft that didn't look anything like this--

MR. CARR: I'm not objecting to that. You didn't tell
me. that,

MR. NASSIT: You'ga not objecting to har saying I

never saw this draft, it never looked saything like thic? It

‘didn't have these pegea in 1it, it didn't have this in it, you are

not objecting to this? '
MR. CAERR: It goes with the question did she revievw 1665.
-Mﬁ. NASSIF: I aaked her what her review conslated of,
and I meaﬁt bf that 18 like what draft did you leook at, what
were the circumstances that you looked at it, what did they tell
you you were there to do in terms of thie draft document, Thoss

are the kinds of things I thinkfwe ought to bejhbli?go go into.

TR s

" 8§
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I think we also ought to be able to go into what she was told
about Sturgeon, who concacteé he;, wﬂat agencien contacted her,
not anything ag to what ghe told them, but to confirm that in
fact she was contacted by various agencies.

THE COURT: No one 1s disputing that,

MR, HASSIF: Some qﬁ_tﬁaq is not in evidence, the fact
that ahe %as éontected by the Occupational Safety and Health
Adninistraticn is not in evidence. There is no way we can get
that in unleess we call someone from OSHA, but the EPA pérgon
couldn't commené on tha O8HA contact, &0 that's not in evidence
at all, I think what it does, your Homor, it is relevant oo the
point that otﬁef agencies were involved in the Sturgeon incident,
they were involved in reviewing the health effscts of the Sturgeon
incident, OSHA wasé involved in revieﬁing it. There is some
question gbout the health of the reailroad workersg, we have had
e railroad worker testify im thie case, I think the fact that
another agency is involved in that ra#iew is important on the
issue of vhether the community was left to stew in the chewmicals
se Mr. Carr has ltated-on eevergl occasions, and that's why X
think-i: is relevant, and . the fact that there's baoen no testimeny
to date that OSHA looked into the situation in tesrms of the railrcad
workers. Thilse 48 the only lady that'éan_dp thaé at this point,
because we are not planning to ha;e any ;:her gofetnmantallwitnenaec

lined up.
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THE COURT: I knév I'm breaking u# your argument, but
vhat's yoﬁr peaition on the relavancy? ‘

MR, CARR: There aren't any zailroad workers im this
case, youf Ho;ot. and OSHA would be responsibla for looking at
the exposure to tha railroad work and not to the plaintiffs in
this case. It ﬁae absolutely no relevance whether 0SHA was or
vas no:'involéed. |

MR, NASSI¥: Your Honor, it has relevance as to lavel of

contaninants found in testimony, extensive teatimony. There has

57

been testimony by & railroad worker, and what went on in this case.

I think 1t 18 relevant te the case,

MR. CARR: The rgiquad worker testified to what he gaw
and did out there.

"MR, NASSIF: Right. It goes to the issue of whatever
imprassion the jury's got regarding any health effect that he
might have suffexed as a result of what he saw and what he did.

MR, CARR: I wouldn't agree with that at all, your Honor.

THE QOURT: Anything .2aleq you want to say?

MR, NASSIF: Yas, yoq; Honor. Why the one part per
billion calculation wae antq?;dvintQ hig nothing to do with her
expert opinion. We're alking her why her agency, why the CDC
prepared the one part par billion calculation. that haa nothing
to do with an expert opinion on het part. Ic 19 ralaevant to this

case, the one part per billien standard has come up aeveral timas
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in this case, and i_think the jury's knowledge of why the CDC
prepared that is ilmportamt for them to understand the relation-hip
of that ona p;rt per billion figure and to the facts that they're
trying to assess, snd I think her stating the agancy’s posip§on

on why the one part per billion figure was reachad doesn't involve
any expert testimony on her pir¥. I think the fact that she did
certaln actions in tarms of previewing railroad worker blood

serum analysis also goes tc the same issue that the people weren't

‘left.  She also did thims for residente of the town of Stdérgeon,

gt least one child. That also goes to the iassue of whether these
people wers laft to stew in thei# chemicala, They were not. Tharva
wvas & follow-up from the agencies involved through the CDC. I
think that slso goes to the issue of whether people were forced
to eit snd stew oa the chemicalzs, Her impressions of the levels
of dioxin as were told to her by the EPA goas to the very issue
of punitive damages, not what her expert opinion is, but'whqt

she vas told were the levels of dioxine there and the type of
dioxin preseunt goes to the v;ry 1ssue ;E-éhe punitive damages
bacause Mr. Carr has said:we have hiddea or ve hid or we aid not
disclose vhat knovledgijghihavé,oé th;ipossiﬂiliéf 6£'2.3,7,8
being there and what position shq.hegrd.gnd reqaived fror other
govornnﬁnt'agenciaa goée to th;'iésuéﬂof.wﬁeéﬁez that information
was ir fact not d;ccioaed or hidden or whatever, but I thiank it

is important to geat her testimony as to what type of dioxin was
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fhera and the leveals,

THE copni: Ate you gaying her knowledge constitutes
notice? |

MR, NASSIF: Yes, it does constitute notice.

MR. CARR: O0f what some other governmental agent told
her? BHearsay.

MR, NASSIF: Yes, it _congtitutes her knowledge 1is knowledga
of the govaernment. She 19 a govaernment employee, her kuowladge
is knowledge of the government, if ﬁha goverament knows, and then
wve have diasclosed, that ias:-notice to the government. I mean,

#ho is Dot soﬁa---he ia‘n_governuent esployes, I mean, that's
what her job is. |

THE GCOURT: There 1o pno argument about that.

Hﬁ. HASSIF: She 15 &g goqétnmant employee contacted about
thie incident by other govognﬁant(emplcyeeg. |

THE COURT: _fou are gaying fhat:gohv;yanca of knowledge
to her constitutes prdgé ch;g the vorlé generallyzér the world
of o;partise waa put 65 éaéi;e and tha;réo;eahto-ﬁid'nbt
fall to dieclose?

MR. NASSIF: Yes, axactly. It constitutes notice that

thare was no failure to disclose or no nisrepresentation because

A they in fact knew, the government in fact knew, and she is a

goveranent exployae.

THE COURT: I can't possibly agree with that .line.of Ll

.
(38
N4

)
Ve
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not able to teatify abont th&t &ocument.

‘Uhat reapcn would ehey huvg tg,think ;hat,it ‘didn't? 'They should

logic, but go. abead.,

'AHRQ NASSIF; I tbink hEr té:timony.regatdiﬁg ?;ccé wlthiﬁ.

i

Defendant's 1193. the information contained in the documen:l does

’

not require expert opinion on hat patt to say yes, I had that

convetantion with Mr. Kleopfer (nd to the bent of my knowledgo '

it waa et the tine that that docuucnt indicatct, and 1 reeall

‘that uonvcraation and thosa are the queatious that ha aoked. o

" THE CQURT= Is the egiacgnce o! her compenaation anr

. 133‘1‘} ‘: ?: R o . ‘.‘ —.A- " v ‘ L - ) . T e _-_‘..?:'r

EA a3, e il
”'\; r .os ' 2

-

tﬁ'iﬂ ‘MR, WASSIP. It ia oqu an 1ssue 1n tbat Dr. Kleopfer wvas

“PHE’ COURT, That'u nqt vhat I asked. “"Is the existence

of Ehé_coﬁvérgation an 1ssue?

' s ol
.

ﬁR,éﬁASSIf: Porhapa .not 1n our minda, but in the: jury (]

mind ninca no one has boen able to, :estify th:t that eonversation

+ a
‘

took place. They saw the documen: and they,read the dacumentn

but there 48 no one. that naid yea, that conversacion :ook place..

o o R 2 -,«, o i
LA

. TBE‘GOURT: Than doaqn‘t that mnka 1t a; nonwisaua than

'1£ no. one ia disputing that it took placa? : - .- : oA

.
BT
n\ v ,f

l uR._ﬁASSIF& It makos 1t a non-issua 1n out wind, but

f’\;(

I am nét lufd'thnc the“jury knOWInthe convetsation-took~p1;cea

THE COURI: If it waa :aad to them and ne one iu

'diaputing :hem, how could thoy not know it didn't take placa?

° - B K
N . ER LI

- B . LIPS, . 3
- . . - ‘ R . . A . A " . . R
’ . .t = - A=

s
¥
s
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.ohe ‘'shouldn’t have to téatify on it bacauwes 1t ie redundant?

61
kaow thae it took place. .But her testimony, ara you saying that

- PHE Eounfz I havan't reached any conclusions yet. I an
just asking you the quastions about them in my miand, obviously.

MR. HASSIF: VYair ancugh.
THE COURT: And I will txy to make them louder. 1I'm
fighting off éhctever ia going around, too.

MR. HASSIF: We phould bLg able to tescify on actions

|| taken by the CDC regarding vhot she has personal knowledge of

regarding Sturgeon. Thsat's just factusl steps, oteps that they
toolk regarding Sturgeon oﬁee sgain on the issue that people were
not laft to staw in a sea of chemicals, that actions ue?e'taken
by government agoencies and nqp.'cincé your Honor says sha could
not do it on the baselis of B&Y.G;b;tt gﬁléiogb. then what £he
resultes of those nc:iopizbha_canngt‘pnﬁhépsrteatify on, &8 you've
already ruled, but tha;ﬁécé‘thik';étigil wﬁ;e éék;nkgoes to the
issue of whether paocple wor§.19ft to-atew ip the chsmicsals.

. And there is one other, your Honér. One of thoae
actions would be whether or not this agency recommended an
avacuation of Sturgeon, and if they did, hava tﬁay‘eve:‘recbnmendad
an evacuation of any dioxin site, and I think that goes to the
issua of , once again, actions taken and whether they were .the

agency that racommended to the EPA that the town of Sturgeon

shovld be evacuataed. ' ' s
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THE COURT: Do you have anything you want to say?

HR., CARR: Yes, your Honor. If I might have your list,
Joe, for a mo&ent. Her awarenmass of the spill at Sturgeon has
got oo materiality to enything, whether or net the CDC geot
countacts from varicus individuala or agenclea, I don't think there
1s‘¢ny suggestion that Monsanto contactad CDC, 4s there? That
would be the only relevence to that.

The questions asked of CDC are not relévant, why CDC
vas contacted would not be.?elavant, did the CDC prapare the one
pazrt per billiom caleculztion 415 not relevant, whether or not
thay reviewed the Sturgson spill is not ralevant, her agreenmant
vith tha one part per billdion is again not relevant and/or calling
for expert eopiniona. :The ;éqiew of data of analysis of railroad
workers, snd they put 1n}héré and paoﬁlé'ét.écurgéoh, all I've
got so far is that she rovipwed the tcilFoa§ workers. I don't
hgve asnybody &t Stargesn, at:ion.:. o

¥R. RABEIP: That eix-year-old girl that had thew-

MR, céﬁﬂz Well, there was no data therec, 2ll there was
she got & report according to what you have given me, but anyway,
that would be calling for an expert opinion, cartainly not a
faetual matter, Her inpression of levels oﬂndioxin at Sturgecoen
a8 to who told har is, it is imnmaterial as to who told her and

levzls calls for an expert opinion, teatiwmony as to 1193. Of course,

I think I already mentioned that the jury knows all‘thoee things

"Da e

q-.
$ .
.
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and there is no issue aa;tq gho.; co;tanta therein, and that's
all I have to‘aay; your Héﬁé:.;

THE COURT: Now, ehe{é just supposed to be here Wednesday,
right?

BR. WASSI?: Yea, your Honor.

MR. HEINEMAN: That'g my uanderstanding.

THE COURT: Having 1qok;q at that list, whieh I do want
to xerox and make a matter og recorfl° becauac this argument in
chambere I think makes morazaqbu; on the racord amd, I think, except
for the question of vhae.sha did as to.th;: ono Plainciff's Exhibit
that what you stated ghan}isg‘ia.ci;hgt_}rQelngﬁé';nd & non-iscue

or would invelve expexriise, probably both, in the delivery of that

-matter -on ¢rogs examination. And-I think baiieally it constitutee

agsin a wvay of getting in expertise without calling an expert,
without calling someone am expert but calling them &8 an expert.
And I think the points and objections raised by the plaintiff sre
wall taken,

| 1 have beer thinking about this situation with the time
1imit that we've got.vith her being here and the very limited
anount of what she woulq in fact egctify to in front of this jury,
also vhat would apparaently be an extcnni?e exanination both direct
and cross on an offer of‘proof,'and also the past hiatory here
of after various cxaninationa outaide.the prasance of the jury

some objections being dropped, and slso the fdea that an offar
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o proof 1g made t&floﬁé“ixéﬁit-id afbpiitioﬁ loltﬁa_iudgc can . .

Iiéten to whaf‘ishbeing ﬁtfiiéd; évaluatilit.-an8~tﬁaﬁ thinking . . ¢

F

actiously lbout having eho offur of proof. and wh.n thc offer of

_proot is ovorf whatevnr at thlt point 1n time ohe lhould teatify.

:o, thc would tontify to. Otherwise we could hava a ﬂituation

of tnntinony TS ftont o! a jury, offer of proof. :nd then calling

t ¥ -"

'hcr back asaia. Aud undet the eircumotancea.-! think that va

Fnight be bact ndvi.adrto apend deneaﬂay on an. offer of proo!.

'_(4 o |. l"'l‘ _f .

'Ac the cnd of that time.*nad npparcntly will go on- bayond Uednoaday.

1.

at tbe Qnd oﬁ the offer of proof. vhenevet that would be concluded,

w
t

we will buVQ a detormination-nbe able ko naﬁe [} detarnination of

'vh:t in tact she vould bc sllowud to to.cify to 4n tzout ‘of

thit jury other than th. faw ninntee chac would be 1nvolved 1in

-het rcviev aeciona and. if .any, with that one Plnintitf’c Exhibit.

ﬂhst'u yonr position?
.nun. CARR: That o tiqo vith ne. Jndgc.f‘f

"THE-ﬁbURT: ‘1 have hqd zhc pracsice before of a vitncas

\"v

lcaves tba otand by asking if ‘thare 1. any ofter of proof ‘to

be nade, and thlt'l one of the ren-on. why ‘both for tha per:on

7be1ng thers and wbathor the of!cr o! proof 18" toacimonial. -show

-chlt if sone. pnrt ot te .hould be testifﬁed to. the person would

ba thete, and 1 chink thin would be; 1n .ecordance with that.
-1 MR, mssn‘. ' 'l'he only 1laue 1 hava vi.th chat. 14 tha

J“!Y will not be. hetc tonotrow, fron»whae you nrl 1ndicating. S
."' “ 1_- . ".,.‘ R .q“_ . ‘_ _'_ L '... ) " . - »?
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THR COURT: Right. That's what I am indlcating. If you

say it 1

8 goimg to take two hours, with our great record on '

estimating timas, 1ic is going to take two and a half er three.

if ¥Mr., C

arr eays a day or two. it will :nke at least two.

HR., CARR: 1 raally don‘t know how much time it will

take, Ju

all thos

a thick list of documents hare° an gntertogation of that alone would

take howu

cne day,
know, we

effor of

come bac

front of

dge. It dependn on 1f thay nake an offer of proof on

e points. I see no way they €an get througho This i»

T8,

THE COURT: And apperently she ins only allowed to be here

inywayo It seens to ma that--it seenms to me that; you
are talking for sure taking up all of Wadnesday on an
proof .,

MR, NASSBIP: Judge, in:.the event that she could net
k and parts of her testinony were deened admisesible in

the jury, would we be able to read that part of her

testinony?

THE COURT: I would not want to rule on that until if

and when that came up. I really, I would rot want to take a

position on that unless I had something colid in front of me

upon which I would bea ruling. I don't want to be put inm &

position of an advisory ruling.

against,

MR. HRINEMAN: Here i{s the cituatfion that we are up

The government has agreed to make her available on this

65
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one day, I've just gotten a note, a*mcaaago that tells wme that
she has to be .out of the ccg;tto;n‘bytﬁtet 6';10ck tomorrow
afternoon to make a returwe plane to Atlan;n, and that’s what
she's got. Aad it acq@q ebiné'tb,ba very,unlikalﬁft;at she i
going to come baeck voluntnr@%yo To thgi_nnd, if there ig anything
that we can agree that sho:caﬁ ééstify; némely this 1665, I
WOuld eppreciate the opportunity to have her do it now before;
I nmgan, I knéw that it would be inconvenient to have ths jury
cose in for a half an hour in the morning, and that would be
inconvenient. But tha problem is 1f wo can at least get that 4in,
then we will have tha-opportunity to do that. If we don't do
that and we are stuck in an offer of proof situation, we wmay
never be &ble to get her baek. We may be izr the apot that we
ago in with Kleopfar where wo started am offer of proof, we can't
finish it, and Mr, Carr agreed that 4{f he would pot come back that
I could summarice it, which is something I'm going to have o
do becauss I have been trying to get him to come back and he
won't, 1 .

So we are vary 1ikely going to be {n the spot where
va're goiﬁs to start the offer of proof, wa're going to get part
of it dbne,‘sho ie goiﬁg to get up and leave and we are not going
to be able to got har back. So my request to the Court is we be
permitted to at least let her testify first thing in the moraiug

on the things, the one thing, apparently, depending upon how the
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Court rules, that we can ;grce to -and thanlgxguae the  jury and

then go fato tha thing{'¥Because-othorwiaé we will naever geat her

back to put that on. I can seo tha_hagdwriting,on the wall,

that's been made pretty clnaf; she says she's lesviug at threa.

67

THE COURY: Do you have anything you want to say, Mr, Cavr?

MR, CARR: Well, I would say they have the gight without

sgreenant from nme or from the Court to put her on as s fact

witnesa toe prove that one fact, if they want to, whether she did

oy did not pesr raviév that srticle without gotting into the .
contents of it, aad I can’t objeet to it 41f they want to do.it.
And 1f thae Court wants to call the jury back for that short
period of time, I think 1t is 2 nisuse of the jugy'cina and

it 19 sn iuposition on them to bring them back for what has got
to be essentially & non-igsuve in this cass., I don't think it
means two hoots im hell what she did or did not do. She was on
the peer revievw pavel, and spparently she is not going to say
she saw the last decunment. Nobody ever said osha did. Bug if
they want te use up this time in that way, I‘pcrsonaily\wirl

not object to it. But I think the Court's judgment is correct,

but 1f they want to use that time in that way, it 1is their nickel,

But. 1% 1e the Court's time that we are conceraned with and the
inposition on the jury.

MR, HEIKBMAN: Ao I'va concedad to thae Court, that is

elearly, it is inconvenient for the jury. There is no doubt about



FORM IL-124 REPORTERS PAPER & MFG. CO. B800-625-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

. TR

that, and I concede that. To come ia for an hour and then 80
beek home, thﬁt ia an inconvenience to them. But, on the other
side of the coin, I'm leoking at tha possibility that I will
never gat her back, and if there is anything I can prove with
her, 1'd like to do it.

THE COURT: Well, let me sak you something. If you
foresee h;t not getting back, amd you have only got one day and
everything, how 4id you expect to cover all this to begim with?

MR, HEINEMAN: My expectstion was that I was going to be
able to pﬁt hér on in two hours, that she would be crossed the
ragt of the day, &nd that would bs {t.

MR. CARR: Mr. Heinenan, the 1ist of things thet you
gave us, Ehat.you ware p:oéfering her for as an expert witness
touches on every imssue in this case. HNow, what your othear expert
toxicologists have said; snd you have seen the cross exzmination
on :ho;e points have taken days with these people, and I subnit
that you are not &n good faith knowing that she could oﬁly give
us ona day, you are mot in good faith in offering her as an
expert witness in this case.

MB., HEINEMAR: Well, I'm sorry that you hava that view.

MR, CARR: Well, that'e just my feeling.

HR. KﬁINEHAH: It griceves ns,

ué. CARR: It grieves Fou? You are not crying, Kadneth;

MR, HEINEMAN: I konow. It grieves me that you feel that
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not finished.

way. But neverthelass, the faet ‘of the natter is that I think,
if T covered the whole gamut, that I could get haer on and off
that stand in two hours. |

THRE COURT: There is no way.

MR. HEINEMAN: That is with my examination.

THE COURT: Ho, we're going to spend whatever time we
have tonofrdw4aa ;n offer of ptoof.uﬁlf she has to leave at
éhree, then from three o'clock until five o'clock we will finieh
up on those ovidence depositions. I am not going to do this in
a cart before the horse, backwards type thing. You proposed
all this stuff, we're going to covar it and we're going to do
it the right way, and that's the way it ia going to be.

MR. NASSI¥: Them, your Honor, ws don't noed to go over
these documentes then at this point in time becauvse we're just
going to have an offer 9! proof.

THE COURT: Tomorrow,

-

MR. WAS8IF: Them we .can go over the document in the course

of the offer of proof.

-

THEE COURT: BSure, absolutely.

WR. CARR: Okay.  _

¥R, BEINEMAN: Now, with respeet to the remainday of
today, 1 havaAno idea ho; long you plan to~-wait z minute, I'm
I've got the witness, that'’s right, What's the

matter with ne?
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THE COURT: 'ére you done?

MR, HﬁINEMAﬁ: No, I _am not. But wve callad, when X
got back to the office, I talked to Coach Odnesl and he advised
we that he's got to coach a ball game, His team-is in a
béasketball tournament and he has to go back, and it ip a three
and & half hour drive, and he wished me a fond farewell.

THE COUBRT: Vhy don't you use his avidence deposition?

¥MB. CARR: Tou told qa';hat already, Kenunath,

THE COURT: Well, you hadn't told me. Why don't you
just use Eiu evidence deposition, We will clean thet up and
we will read 16 of them instmad of 15 of them.

MR, HEINEMAN: I don't know 4f I went to do that, I
may want to have him back later., Ve way end up doing that,
depending upon his willingneps to come back, But I prefer to
have him in perasen 1f posaiblie, What I was getting at is that
1f Prank doesn't finish today--if ¥Frank does finish today, and I
would think that he would, I doan't have Odneal to put on afterwsards.
And so what I wap going to suggest, if it iz 81l right with the
Court, {g that at such time ve go ahzad and lat thebjury govand
start on the 15 depoas,

MR. CARR: No, we've got four to reed., Why lose that
jury time? We have soma not fcné aaﬂyét._' |

THE COURT: wq,h§va»gou:ﬁco read, exactly., I forgot about

those, Ve had gone tﬁrougﬁ'tbem, but.wae hadn't got to them that

~
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day.

MR. CARR: Thgn,rhentwe get through with eﬁem, than we
can rec§qs ané let the jury go and go do our work, but that's
sonte jury time we can use,

THE COURT: Exac:iy,,l.fgzgoz shout theose, Okay, we will
do it that way. Okay, very good,

Oh, one other thing. FRhen i; she goling to be here
tormorrow moraning?

MR. HEINBMAN: At starting time.

Tﬁﬁ COURT: Okay, at.9:3Q7 Fiﬁe. start at 9:30.

(The following proceadings were held in
open Court.) . W' .

TéE COURT: Okay, ladies and gentleamen, again I apologine
for your haviﬁg to wait yﬁtil_wa had soma matters that had to
be taken up outside the presenca of the mombers of the jury, aad
it took a 1little longey than I anticipated it would,

And also, in k;epingnwith oux policy of letting you
knoy daya.wheﬁ ve are not going to have Court, we avs not going
to have Court tomorrow at a%i,"Theré wil; be:no Court for vou
tomorrow., So if you uould.:tféet'&oﬁ'ra lat iéosa today, 1f you
would come back Thurngg;'at;i=3p¥ all right? Thnraday.at 9:30,
Mr, Beinoman?- | . : L

MR. HEINBMAN: Yes, ‘gir..’

.

Q Dr. Dost, let me dirget your attention again to Dafendant'

F71
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Exhibit 1148. Do you still hava.that before you there, sir?

A Yes, Gir. o . .-

Q Andfit is Page 22. You see Item 3A there, giz?

A  Yes, - .

Q I:think wva had just started to look at that just before
we broke for iunch, isn't that correctf

A I believe so. ,

Q And I wonder in that vary briaf paragraph, 1f you would

resd tﬁat aloud to the jury.

A "TCDD will volatilize from seils most rapidly during the

suamey moﬁtha; TCDD ﬁill not volatilisa from soiis to any
apprecisble axtent during the wintar."

Q Thank you, air. And I wvould also like to ask you te
assume, aip, that Mr. Schroy testified to the following in
Court on September tha 12th, 1985 om Page 107, "QUESTION: It
still has ths 1iquid in it, bqt ne longer in what we would

consider a liquid form, it still has orthochlorophenol, all’ of

this soil atill hae the otthochIOrophenol‘in 1t, would you assunme

that, sir? AHNSWER: Bé Fhe'vb;ds a;qlfil;-d, then ;hete is ne

gos speace, 80 you can;t’vaporize.' That's my problem in terms of

” ’

1iquid. QUESTION: Is what ybh'nre_égxiﬁg!_ur. Sechroy, that 1if

the soil is saturated with 0CP, orthochlorophenol erude, TCDD, it

says can, I aspume it means clnit, escapa? ANSWER: Can't

volatilize, QUESTION: Can't volatilize? ANSWER: Yes, sir.

72
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200 feet of tha spill asrea whe:e the au:faca of the snow and .
the ballast of the passing tzack had bean visibly diaeolored |
by the spilled chemical. I want you to further apoume that by

Mazeh 1, 1979, 4,500 drums of material cribbed from the track

had been removed from Sturgeogo Asaume further ehat gha.cribbimg
operation, afteyr the cribﬁing operation, a ditch two and & half

feat wide and four feet dgep wae dug between the passing tQ;ck

and the main traak from Ogdan séreet.to the place wvhere the tanlk

car came to rest. Acsume that additionslly that am undercutter
éemoved the bgllaut and earth_hQQanh the main track to 2 dgpth

of 46 inches 1a the 200 to 240 fgot of track whera the mbc?'

chenmical éaswépilled #nd ‘to 8 'depth of two feet for tha rest of

ths main track. Assume th;t s;ﬁé dfiuj;as réﬁoved fron the

ditchos around where fhé cnnk car cnma to tant. Ausume that by

March 1, 1979, 2,855, 3 cubic yarQs of soil had bean reaoVed from
S8turgeon, and assune that throughout January gpd Februazy the

weather was nearly always belov freezing, aonectimes as low as

20 degrees balow zero. UNow, sir, bused upon the matters tbat

"I have asked you te assume and the tastimony of Dr,=-0r Mr.. Schtoy

that I have asked you to assume, do you have an opinion, Pir, as
to whether by the time tﬁé weathgr got warm there was any TCDD
in tha top layer of ballast or soil in Sturgeon i? ordar to¥
voiztilizc?

A Yeo, I have aa opinion. . S

LW - s
AL RN T

.
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o Ty ’*5‘ !
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Q Yhat i{s that opinien, six?

A I believe that there would mot be any TCDD im that xone

. that was cleanad,

Q How, oir, I'd 1ike to ask you gbout, again, Defendant's

Exhibit 1148, W¥r. Carr wae asking you about Table 3, which is

on Page 32, Do you sce thet, sir?

'A  Yes, I sae it. .
qQ And 1°d alse 1ike ?og te look at Table 2, vhich 18 on
Pags 31, 'Dq §ou ;ee_that, piz? - »
A Yes. | .~ 1‘ ﬂl.v

- - V.
I ’

Q wa,.Table 2, what 1q_tﬁézidfﬁrmagion that 1g get forth

!" 4

there aceording to th§ ticle? .. LI o

A "“TCCC conceﬁtz;tibﬁﬁiq Airréf H;Qh Hiééée;sm-;xpcrimont.”

Q Aﬁd on Table 3, sig},vhﬁgﬁig_ehd:ipf;t@ation set forth
there nceQrding to the title?

A "TCDD Concentration 4in Air, Nash Pield Plots."

Q Thank you, sir. Aadhr'd like to direct your attenti&h,
1'd 1ike to direct yodé'utzention to Page 7 of the same exhibit,
elz. De you sae the first paeagrapﬁ'on that pugg?

A Tes. .

Q. I*wander if you would read aloud the statement 1a
quotatiOn'mafks, wall, jﬁam baginﬁiug the sentence before tﬁe

gtatemant’in'quotation'mqskn set forth there, do you ses,

beginning with "Nagh"?

ap

75
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A Oh, yes. ~Nash obsarved tﬁaﬁ,phoeodggthdation wes important
in hie field tests. "If the air had been sampled only during the
daylight 6: 4f we had continuocus iight, probably there would
have baen little ér no labeled TCDD trapped.”

Q Now, wvhat is that reﬁarringdto. Table 2, Table 3, snd
this parag:apﬁ, what is Me. Schro§ talking about here?

A He waa talking ahout la experimaat thut wag done by
an 1nveacigatar, Ralph maah, and 1 colleague,.t thiank that wae
in Nash aad Beale, and thcy ecnsttucted vhat 19 knuwn a8 8

4

microcosm. That is, it’ glgsn,eeoszatcm in 8’ eontaﬁuar, like a

terrarium perhapa, in which &1l of the components are theres,

Thay graw a erxop ia there. 'fﬁie‘ta éxumall vaéael, but they

grow & crop. And in this case treated that ares with an herbicide
ealled 84ilvex, which 1ia %ery much 1ika 2,4,35~T, which also iq
eontaninated with 2.3.7,5;&035. That's the data in, or éart of

the dats that they obtainad that’s rafexred to in Tablas 2. Aud

‘then in Tahlé 3_they conducted 6n expariment with a rather emsll

‘plot out om the ground, two plote, cne of which thay ahad‘dlwith

6 pleece of plywood, I guesns.

Q Now, what is the impOréahce ﬁf ;he statement :hat }éu
read alaud vith raspect €o. the dnylight and nouwdaylight?

A Well, they are recognizing the fact that in the lighe
TCPD is degreded, subject o photodcgradapion.

Q Would you tell me, sir, this microeosnm that you hévé '*325‘
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daseribed, it is like a geréatius? .
A Well, in a way. It &é a closed, 1t ia a closed sysdtem.

It 46 in éluss in thc‘lyaten that they are uning>here, the auvthors

.of that, of those xessarchers, gset it up s¢ that they were controlling

the flow of air through ehe:é?ptam ai@ tgappiné‘matetiél ghgt
was in the sir as it oxited the chambar. It is & growth chamber,

in effect.

.t
i

Q Does it have dirt in 1¢7 e
A It hes dirt in it. ‘It has plants in ft. I think they -
planted gfaan, if I remembher correctly. It has enrthwotqé in

ic, presunably the important components of a emall, they cqil it

r

an agro--nicroagroacosystan,

Q A what? .

A A.niesoagrpacoaysmamg ;

Q 6ﬁ¢y¢ ’ ;

A Aalittle, tiny farﬁ gg ;,bottlg.

Q All'righto Row then,’ how do they manage the n;;fi;@?
A They draw air in thrqughwtﬁe outside and run it Esrﬁhgh

a filter which they tested thaifwill trap all of the he;ﬁicide
and thae TCbD, any TCDD that'njﬁh thaé atmosphere, 8o thgfjﬁép

1
o

running air through this ayatém all of the time.

[N
[N

kAY

Q@ Now, how did the TCDD get into that system?
A TCPD wae a contaminant in the herbiecide. They'dead,two. 'ﬁ

1f I.remember correctly, they-uaqd‘two differont prodq;ta; ona
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|| which wae contaminatsd to the extent .of 44 parts per billion,

I believe; and the o;her'ﬂbieh was contaminatad to tha extent of
gaven and a half parts péf”nillioﬁ;
" Q The fizst was what..ééain. eir?

A férty-four parte per billien,

Q  And tha second? .

A Sévan and a half pargs per nillicn.

Q Héwa in the ayatamvlike chia; would therg be anything
like wind? | |

A Well, there is ai? éq@éngnt thraﬁgh the s}steu, fal,
I do not.ﬁnowjtha ﬁeloeit§ of:t?e aig, 1 do nqé remember what the
flov rate was through that 5§é£§m.ab;t'thaté i?‘a continuous
exchange of air; . ‘ S |

Q Now, would there be gq“gtchaﬁké"qf'air compsrable to

o

what you would find outdoors 4ia &, for exauple, slong the

H

éturgeon railroad right~of-w;§1
A I doubt if ig is mhﬁq rapid. 1I°ve seen iﬂformation'ahac
the avetaée éipd velocity in the Sturgéon area is scven,'afounﬁ
seven mi;en\an hour, That’stll kilometars s&a hour, And‘that ‘
would be, I ghink, a much higher, nmuch higﬁar exchange raé&'
than was teking p}aco ia this oysten.
Q  Now, let me ssk you further ¢e sssume the following
tastinony-ﬁy Dr. Schroy, ;xcuae me, My, Schroy. “QUEé%IOﬂ:' Sure,

and of course the closer you are to .the ground, that fs a child, if

w78
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What did the Nash experimeﬁé tin@f

'iz‘is a %epor in the air, éhé,nqrh;lihely that ¢hild is to inhale

that perticular vapor. Would that be a fair etatenment, children

‘baing smaller, shorter than adulte? ANSWER: Based on the

literature, 1 can't really agree with that. OQUESTIOR: 'Well,

vhat 18 1t jou don't agree with? That children are not shorter

than adults o that it is_mot vapor in the air? ANSWER: Dr.,

Ralph MNash writes that during the daytime that the samples he's

‘collected in the sir would contain no TCDP, The only samples

that really contain TCDD ware thosa that were .collacted after

'

derk." Would you accept tﬁit'ﬁeéci&@@yiffa@ Dr.--from Mr. Sehroy?

1 want you to -essume thit hé testified.to that.

e LT T :
A A1l wighe, 77 ;o e L e e
Q Now, what is, what vwere the Hash paople.able to, £ind?

1

A Well, they found in their tzap they had, they uﬂéd é labeled

TCDD. Wa've discussed tritium labeled TCDD, a radfoactive

Bydrogen,and they were abla to irap the label 4in thelir antdmo

And now I'm net sure what you?ée asking me, what did they find?

Q@ VWhat I anm asﬁiﬁg you, sir, is did they fimd any TCDD in
ghe atmosphere? ‘ ‘

A Yesn.

qQ All right. Now, was that TCDD in the nfmospher; 15 a
vapor atate'éﬁ wags it on a dust paztiéle, or can yon tc}l?‘

A 'Well, I have no information that would teil me. . .-

9, . L4
Vi
e ® 0 T
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Q .And in their eipafimqgea. oir, at the eund ef--at one day,
how much TCDD'did they tind'féon the Silvext

A UWell, they did two é;perim-nta. The one that they did
vith the'ﬁigh concentration ie here, and the‘othef'ono with the
low conqantr;tion,hthey foun& that had &4 paxts per billioﬁn
cont;minutioa, and they found in the air something on the order
of in the first few houraqudug fo:iémtagtaq;f_ A femtagram is a

thougandth of a picogram, which ie a thousandth of 2 nanograa,

vﬁhich'ia a thoucandth of & @icregrpﬁ’fag'éoiazéf ‘ihéy found

about 50 fenmtagrams pér'cubgc neter.
Q Do you recall what:éhéyﬁﬁodh&“;ftariéléay, aiz?.
A Ié wae down on the coxrder of~« |
MR, CARR: What's the eication for*:ﬁis. counsel?’
MR, RﬁINEMAQ: I would bg gia& to hava it marked.
Hﬁ; CARR= ¥No, whgc‘g the citation?
Hﬁ, EEIHEMAN:' itiisﬂthe_ﬂaeh study.
Mﬁ, CARR: Haas 1t been marked?
MR, EEINEMAN: I will be happy to do that.
ﬁéo GARR: -Hay-w; apgroaqh“tﬁ; bench’ youzfneaorfﬁ'a
THE COURT: Sure. | . .
(fhe following conference was held at the bencﬁ.)
Mﬁ.~GARR= Counsel ig do;ng.b?_ﬁricker;‘thut which.he
knows he ip nét-allowed té do. This gitneo; ic putetding iﬁ'faéts
and data fromn 2 document that is not in evidence, a documegg’th@t "
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has not been supplied to'us, and completely 1mptopér, and he

knowa that he cannot do-1it tﬂil waY.

MR. BEINEMAN: TYour Honor, this document has been supplied

HR,‘CARR; Wheﬁhet 1£ié paag:gupp;ihﬁ ;o up or,nqt,yl
wSuld havé to-go back gndwr?;?;;qh ﬁga;,_ i don't thiank it E;s
been, ﬁut‘fhé point 1é—tyaéﬁﬁeﬂknows'§§ ;anuongég this facga
and data into evidence: ‘ﬁ; cénfciée thé éourca,'he canhqtfgat
the facts and,déta 15:0 avidénge th:éhém'thia:witneaa in :his
fashion.

MR, HEINEMAN: Your Homor, ;hib is not a matter which hae

never come up before, this particular paper. This is a document

which hee been quoted, discussed in the Schroy data, which is

a document that's in evidence. It im a paper which ¥r. ch;
has questioned Mr. Bchroyri%ou:.
MR. CARR:. I have not. I have never had that‘ﬁocngén:
in my band and I have never questioged Mr, Schroy qboup 1t.
THE cOﬁRT: fhat is gocfip evidencao, is that catieqc?
Hﬁ. HEINEMAN: To my,kn&qlcdge, this parti@ul;? P;?ﬁ;
ia not. ' |
MR. CARR: It has neyer Qqanfm;rked, it has never been
raferred ﬁa by ne. | |
MR. HEINEMAN: Iticentaigly haa been reforred to.

MR. CARR: Schroy raferred to it snd he ¢cited in his

"
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BY MR, HEINEMAN:

carticles, ' .

TBE COURT: Aaauming'that 1t has been ;uﬁplied t; the
Plaintiffs’ c¢unse1;';ha objectign 15 austained cn the other -
grounds of tha objaction; so va vill daal accordingly with 1t.,

HR? GARR: Hay I have' copy af it, counsal?

MR. HEINEMAN: Certafnly. | . '. "

(fhe followiqé proceadings were held in

opan Court.)

L - *

-

Q Dr. Dost, I would 1ike you to aspume that it ﬁla been
testified to in thiz casa by Dr. Roush of Monsante Compamy that
the)Ceu:er for Diseyee Control has established a dose vhfch-
compares to their one part perlbillion in soil of 44 piedgfﬁhs,'
44.6 picograms per day férha 70 kilegram man, ail right,.ai;?

How doen that figure compare to the data which aPPﬁarﬁhiﬁu

'nezenaant s Exhibit 11487

A Hhichp lele 2, Tablg 37,

Q@ Table 2, sir. . .

A Okay,:the inicdial, ig:t&g’fixat day they aampiéd four times.

They sampled it cero times when, the material bad Juut‘beeh*placed
in there, a ténth of a dag,‘foﬁf-taﬁths_of a day, at the time the
matarial waes- introduced,. and this is Silvex contaiaing seven and

a half parts-ﬁer mniliton of TCDD, the concentration that they

found in the air was 79,800 fentagrams per cubic mezer. which vould i}"

s
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he 79, let’s éay 80 pieogfams'ﬁér E£b1é~metér at the 2nd of a

tenth of a dey, which ig gld_hdﬁ:o~cqncanération was ' down to

13 -, 2SN

about 15 picograms pef'béﬁic meter. At the end of four-teanths
of a day, the coancentration was down t6'6;7\§;§agrama. At the
end of the day of thé first day,. it wsa down to 29 picograms per

g¢ubie meter, and fhen it steadily drops off at 200 days, it is

down o 16 fentaprams pewx cubic mater,

Q@ And that's in which experiment, &ir?

A This i3 an experimenﬁ‘in which an herbicide eontfining
sceven and’a half parts per milliom of'TcDD was placed on thg
surface in that acosystem.

Q Saven and & half parts per milliien?

A Tes, éira .

Q And 18 this the micrqgosq now?

A Tﬁis 12 4in the microcosm, yas,

0 Now, when you read qule_B, you used a2 different term
in the‘tiile.'

" A Thié is the expe?imeqt in which they did, they vent out
on zgo gr;und,-matked'off|i'sﬁi11 plot; and placed tho_gittiiul
on the plet.

Q@ All right. And were their measurenents there as well?

A  Measurements there, yes.

Q I;m gorry?

-
A Excusc me, I wag anticipating vour questien.

-+

B3 "’
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" qQ And what TCDD did they find therae, accoxrding to this

'axhibit?

A Well, on the first day they found 270 femtagraums per

¥

‘cubic meter, And on the second day, 516. And then that was

in the shaded plot. In the non-shaded plot, 620 femtagrame per
¢udbic meter and‘IBO per qﬁbic mater“on‘the second day, Thhg's
out in the open.

Q Now, how do those lavels compare to the 44.6 picogranms .
that I maﬁtioned to you bafore?

A Well, ‘the 270 femtagzame would be .27 picograds per cubic
meter, a ‘

- Q So how many times loss would that ba?

A w;ll, that would be,aiée%S'ﬁaké & highar one. Tﬁiazlﬂ
one at 560, one at 620, one at 180, at .27 it would be 44.6
divided by .27, which 1s going to be what? Probably 150, 165.
In the casa of the highest value thay found on the'noé-aﬁ(déﬂ ploe,
«+62 plcograms, the difference would be 72. 1In other wot&nfﬂ;hat
is the amouat per cubic ﬁ@&ar eompited~-

Q Now, if you were_ﬁo qeoume'éhut a8 human being 1aﬁ§1ad
the TCDD fréom the higheat on? in the field plot, for exaﬁplé; 620
fumtagfgmc per cubic meter, vhat would be the dosze that éhemwould
get from thag?

A nﬁell, it would béaexpectqd gﬁat an individual.li£ a§

individual is working in that area, thair daily, their work day

,_,1‘*.1
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respiratory ventilation would be something on the order of .tea
cubic meters,'eo that would mean a deoss of 6.2 picégrams, which
would be szbout one-seventh of the 1.46 picogram per day for a
70 k4ilogram ﬁeraon that you referanced.

Q Now, gir, you havé bgen to Sturgeon, have you?

A Yes, i have, ) |

s

Q A%e Ehé Stutgeon‘tailxoad'tracks in a shaded or an uashaded
area?

A Thb} arae really ont_gn-tha gp;n, There are a favw
trees uqaéby, but I don't think that you could say that the area
is shaded at all. |

Q Now, 6.2 picograms, now, 1if that were inhaled by somebody
every day, how muech of that dose would gctually get into the boedy?

A  Probably about So‘pegcenn. |

Q And what do you bame that on, pir?

A wéll, I wouldn't expgctvit to ge£ very far down thei‘
respiratoéy iiac:. It would, particulatl& if it was attached to
dugt particles, it woulé probably be moved upward, aad then'

svallowved and mized with the contents of the digestive tract, a@o

'30 percent ie the figure that 1 recall that {ie used in thevcbc

catimates as an estimate of the tract of TCDD that would be
absorbed from the digestive tract.
Q Now, 1'd 1ike you to assume further, mir, that Dt.vﬁough

festified that the TCDD--that'e 44,6 plecograms per manAwQQ-qk‘

4
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dailly doge f£fom the cbc, #1ll right, sir? o

A Yes. : .

Q How, in this instance, using fhis 620 figure, 30 percent,
whet would be the'daily dose from inhaling thaé? The highest
amount in the fiald plot?

A Well, the daily dose would be something on the order of
two plcograns per day, assuming that absorption rate thet i
elraady spoke to, |

Q‘ Now, and that tvo plcograms a day is based on vhat;
concentration, sir? Applied to the soil.

:§ I do not-- P

Q  Look at Page 7, sir, of the exhibit, the field site.

A In thét particular case, they Qsed a Silvex that was
actuglly épiﬁqd with a&ditional TCDD teo the exteant aof 15 parts
per milldion. |

Q  All right. 8o they used the Silvex with 15 partl'p;r
millfien? ‘

A Yes, th;y added TCDD to it. .

Q Néw, 1€ you wefe»tb.gsaume. eir, that the soil had 3.1
parts per‘billion of die;in in 1¢ rather thaa 15 parts par millién
on the aurface,_could yoq cﬁlculate vhat_that air concentration
might be 1f 611 the othér’cirgqmstances ware the same?

A, I don't know, becnudé:quﬂréléeg?1h§ Qith a ait@gt;qn

?

here in which the TCDD has been e@sentgglly diluted and abrgyed on

o r-; Y . , * . . o
. f

A
£,
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top of the soil, If at lS.ppm..iﬁ wa‘were to assume that tha

‘material, now, are you referring to 3.1 parts per billion?

That would be what wa calculated am the concentration in soil,

is in the soil and here we-are talking about material that's on

the surface.

- DA

Q  All right.

A But we have & much, much lower concentration in the soi

then we would have right at the surface of this, vhere all of

this TCDD has been applied fo'tha surface gnd hae not baen

between the air and the ground would have much, much higher
concentration than would these, than you would fiad in 3 soil

that contained 3.1 parte per billion distrributed throughout the

come to some kind of an equivalent.' 3.1 parts per biilion is

about 5,000 times less than 15 parts per million. ‘ .

in any way the situation at Sturgeon, Missouri, as it’e been
given to you in the hybothétichl‘qpeutian?

A _ No, sir, I don't think 4¢ dosa. - .
Q@ Why not? ’ _

A  Well, here we are talking about material tﬁat'élbcéq

I'm not sure hov to-~I'm not sure how to relate that, because it

1

entrained in tlie soll, eo the concenéraéion right'at the interface

soil. We can assume some 1nfiuite thinoness of the'tap layer and

Q Now, does this expertment,'nir,'duplicate in your oﬁinion

epread on the surface and a surface that includes soil, vegetation
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inte the ballast and so fof@ﬁ{;_'

so forth, and Sturgeon, we are talking about material that was
in a2 very large volume.etgchlofinatad ﬁhenol and éhanol that
spilled into the soil, ﬁent down, safutated the scil, nenetrated
to some depth, and then remained zhére as soon as it cooled until
the spring when the matarial, that is, the materiel that was
lefe after the cleanup tﬁé: took place during the éold westhar,
In fact, you‘veideacrigad.tﬁat jugt a_;hor: time ago, 80 1 §on'a
see any comparisom at all. |

-Q Would,yéu expact, sir, 1n the ﬁéy tha Sturgacn inecident

occurred with the derailment and the material couning out of the

bottom of the tank car~--

MR. CARR: Suggestive question, your Honor.
THE COURT: Objectlon is sustailned. TPlease rephrﬁse it.
Q Would you expedt. aig.‘that in the Sturgeon situation,

vell, can you tell ue whether or not any TCDD thet wes in the OCP

88

and phenol that came out of the tank car would ‘stay right at the top?

A No, siz, I doa't thigk it would. I thiak it would follow
the=--1 think 1t would folioﬁ the OCP tigﬁt dpqn into the,.in‘that

first, vhen it s firs:fqpillfng, it will follow it righf.ddwn

o

Q Now, sir, 4f it had stayed at the top, 1f tha TCDD had
A " ) '-,:'_ - '-_-'.' ‘..- 3 :. 'l I ' .
stayed right at the surface, would 1t be more comparabls teo-ths
Kash study discussed in Plaintiff's--or Dafendant's Exhibit 1148%

‘A Well, it would in a way. The volume of materiai 1sfvatg,

W
»'D'}

B
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very large, but it would be comparable, it would be the phenol

-

and the ann would be at the surface of this materiasl,

Q And according to what Mx, Schroy has testifi{ed to with

‘regpect to what happenad in the cold and the winter months vorgus

the warm months, would any TCDD 4in f{t have volatilized during
January and February when the tenperature was around mero?

A I would certainiymdoqbt ie.

Q Aéd if 1t were all at the top, sir, what would have
happened to it duriag the.cleanup?

A Well,‘it would'havg been carried aw;y. !

Q Now;‘sii,.if.it were ,all at theo top, and you assuﬁe'the
c¢cleanup steps that I @ave‘auggeatad to you from the hypothetical
question.:che.depph; tse levela, tha amounts that was taﬁeq avay,
and agsume Eurthef, air; that after that cakiné away waa,doﬁa,
that there was new soil and bgllést pﬁg géwn,;kbuld §ou asgumne
that, six? | '

A Yes. -

E L. . - N ¢ . f

)

'
ER

Q VWhere would thgg,;riﬂthége'ﬁeré TCDD‘tﬁer;-left; ﬂﬁiro
would it Sg? . T . !_,‘;f

A It would be undér tﬁg ﬁddéﬁ iéliéot,‘;néér the added
material,

Q And secording to what I _ have asked you to assumes f£rom

Mr. Schroy's teatimony as of six years from January of 1979,

would any of it have yet volatilized to the surface?

89
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& Acecording to Mr, B8éhroy, no.
MR, HEINEMAN: I have no further questionsg, your Honor.
TBE COURT: Mr. darrn do you have any further gquestions?
MR. GARR: Yos. L

THE COURT: Before you start on your recross examination,

| we will tske a short recesno at this time.

Hﬁ, CARR: Certainly. -
TﬁE GOUﬁT: Court is in roceas.
(At this time, anit‘waawiﬁ recess.)
TEE CODRT: Mr. Carr?
‘ RECROSS EXAMINATION
.BY MR. CARR
Q Dr. D&at,<this norning gr..ﬁéingmpn vag questioning you

and suggested that there weré two thihgé wrong vith the Poiger and

Schlattar study i1f you have to make an aaaﬁmpé#bn that there was

! o *

no intake of TCDD after the iabélé&;maierial vas pﬁtrin, is

.that corrﬁct, eir? BHave I gaifly.anq:pcéﬁra;al§ stated that?

A Not qui%a. It coulé_be qitﬁer.witb none coming in or with
sone already there and compleﬁé nixing of the maﬁerial added. But
then none following, at least until other measurements are nade.

Q And you wmade an adsumption that this study of this
caleulation wae faul;y'becauae you- spsumed that this male volunteer
had eontinuous‘exposure to_TCDD'afteg ingesting this radigactive

TCDD?
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A I satd that'’s a qﬁaaﬁio; that has to be answared before--

Q Wéll, you apparenelywanswer;d 1t 4in & fashion &nd said i=m
effect that that's wvhat's wrong with this study because there
was material ingested.

A 1 5214 because of thg frequengy with which people are
found with en exiasting body burdén'of TCDD and the probability
that there is a.continuing'amount of TCDD coning 1ﬁtc the body
that neads to be accountad for ip the calculetion,

Q Néw Dockor, 1t is in comparison te the zmount that was
radioactive, thie volunteer - ﬁgn checked aftef'SS days, and I
thick after 120 days, anmetaﬁng iiké?thai; waa'he not?

A Yes. L, R
Q .wéuld.tha amohgi q&&; ébula c;me_in'unde; éhéaé ordinary

circungtances be enywhere close to this amount?
LN '<_.

i '

A I have no idea. T
Q Doctor, you have absglutely no idea at all, do you, siz?
A That's the roason why I need the answer to the questiof~--

Q Wall, Doctor, you arg assuming that something occurred

‘dnring this test pariod and you Qavﬁnabnolutely no information

that something did occur during this test period, isn't that
correct, sir? R N
A Yes,; eir. ‘ .

Q And what yod are doing is simply bpeculating that

something msy have occurred. without the least factual knovledge

91
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or evidence that something did occur in order to denigrate thie
atudy, ien't that right, Dr, Dost?
A No, sir, not qulte.

.t

Q Well, did you make an assumption that this study was

‘faulty because it doesn't .account for TCDD coming into the body

after the date of ingestion of this radicactive TCDD?

A Yes.

“

Q Yes. You have absolutely no knowledga that this male - -

volunteer was anywvhere close to a: can of Lysol do you, sir?

& No, sir, 1 knov nothing--

- - .. - [
' ‘ R 3 . . L

@ You heove abaolutély no knowledge that thig %dlunteer

waB anywhera near Sauget, Illinoie or Nitto. Weat Virginia ov

sonme other chemical plant where they make TCDD, do vou, sir?

A No, sir,

M

Q You have>absoluta1y no knowledge that this person ate .

cattle that had been eating on rangeland that had beern treated

wiéh 2,4,5~T, do you, sir?l

A No, =Bir.

Q Vhat you ﬁave is knowledge, no affirmative knowledge that
ha had aﬁy kind of exposure to TCDD other than what he #ngested,
isn't that correct, sir? | |

<

A That's correct.,

*

Q Yes. HNow, Doctor, you made a statemeunt that the radioactxve‘ﬁg'

materisal would bde diluted by the substance taken in after the . %y.“j

ot
DA
PR T
103 e it A
Loty ‘,E."La'}- ‘
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;ugeltiqn 92 the radiosctive material, did you not, sir?
A Yes, air, -
Q Now, poetot. the only way that that could affect thee-

strike ghét for a moment.. The peraon.qpnduceing';h;s tesg

actually mgaauted the amount of radioactivity of the Tcnn::hkz

vas being excreted in the fecas or urine, correct, sir?

A Yes, eir. -

93

Q And they do that with vhat, scme kind of a Geiger counter?

A '&‘relatad instrument, : .

Q Sip? -

A Avuimi;ar instrument.,

Q They truly count tpe_ngmhe: of beepa?

A Yes. -

Q Aﬁd they'are counting the number of beeps coming‘frbﬁ

that matefia}';hgt they put ino, correct, sir?
A Yes. -
Q And vhat you arec esayiang then is the only way that could
hgve a diiutﬁpg effect 1s 1f the body or-~atrike that. Does- the

body ezereote the same amount of TCDD =no matter how much 1t has

{lin ig?

A Excuse me, I'm not sure I understand you,
Q Does the body exzcrate the same amount of TCDD on a
dally basis no matter how much it has in it to start w;th?J

A. 1t vould probably exgrete some constant fraction of the
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amount that's in it.

Q Well, the constant fgﬁﬁtion is nbt the equivalant of
saying 4t axzeretes the sans aﬁount._ It excretpa-nthelmote TCDD
it has in the body, the more it ;;uld axéra:e-;ccording to your
Judgnent, ian't that ;1gﬁtf: \

A  That's cprrcc;{‘34; P

Q Do you have any kmowledge upon which to:base that
statenent, sir? » - o

& All of the animal stydies that deal vith TCDD metsbolism
indicate that.

Q Now, Doctor, did thege animal studies, did they neasure
tbe foces and the urine excretion?

A Tea. -

Q And thaey concluded that a certain constant amount was,
8 ¢ertalin constant percentage was taken out?

A That's the basis of the kinatic finding.

0 Aﬁd; ﬁoctot. all ghoge gnimal gstudies, however, came
to the coﬁcluaion,that there is a'thirty-dey half 1life of TCDD
in the animales except for the monkey that has & year hnif 1ife,
1:;': that right, sir?

A Yes.

-

Q Doesn't that auggest,ehnt:aomething ia in the area of

metabolizing, excraﬁing this TCﬁD. there 1is something tremehdonoly

differont between the human bbdy-and the animal body? -

94
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coerract?

w .mo. ummw

Q our the rates mnwAnwa_mnsao sir?

A There 18 only oua.aumomuﬂown.ewnw & human,

Q bBoctox, could you amswer my questiomn, sir?

A The snsver 13 no, mw@uo 1en't & difference. We don't
have iafcermation to nbrguﬁ itc.

.o You have wwﬁs.wumawsmnuou right hers, aon.n.wow.awonnan@
You have mvs Eoumwnno wumouamn»an. don't you, sir? Threa to
mﬁqo.wopanu You have the nonkey astudy, mon.n,%os- gir, one yoar?

A 1I've awanﬁaaaa the monkey study.

Q Yaoa, wa have nwrna thres nnmaw@an wea hava gz nenwnq.amwaaw

is a primate, close to human beings. Wa have nwo.nnwnawanwcn
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11

A No, #ir, . - -

= o A

Q Well, Doetor, a wusmmﬂrmww rwwW i1ife is nowhera 1like

v

4,95 years, acecordiung to WOMWIH and mauwannan,,onrn:nna to five
. . ' - JEF Do

'
Pl

years, aseccording to xowwaanrg.sau,n that right, sir?

EY = . ' N

A That's correct, S

4

Q - Thegs is just a nnaaﬁuuara difference betwaen thirty days
and three to five years, isn't thera, sir?
A Thero ia, yes. -

Q And there is, therefore; 2 tremendous differcnce hetween

the human body metabolizes TCDD and the way the Aswamunu the

sxperimental snimalo metabolize TCDD in the rates, isn't that
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made by Nonaanto,‘and ve have this study by Poiger and Schlatter,

|
b

do we not, sir? e . C Yy
) . ) ot LoeE Lt N .ot

- . '\

A Thig study is facomplete.
Q Excuse me, Doctor. 'Qouié~ydu anaver that guestion, please?
A Yes, that's true,

Q Because we are discugsing this study right now. We slse

have ths Viet Nam veterans who vere czposed to TCDD in Viet Nam

meny, many yeare bafore their fat was tested, coxract, sir?

A Yesc. . -

Q And ve know thgé.thgx haqe.faty the TCDD in their fat
tisgue many, naARNy years aﬁtaf their a#pounre, don't we, sir?

A If their exposurs oanly took place them, yes.

Q | Eéllp ghat‘é Qli.ths;in!ormation wve have. We have that
one veteran with nearly a hundred pavts per trilliom 4in his fat
tielde. did wa not, sir?

A Ve know nothing als&,about them, that's govrect,

Q Well, the aeiﬁntiatnnconeiud;. ot thelr judgnent 1is that
it waq‘ehc Viet ﬁau axposure .that c¢causad the TCDD in theme Viet
Hamn ve£erana’ bodies, isn't that right, asir?

A Some of them have mado that comelusion, yes.

Q You have ne 1n£62mqtion to the contrary, sir?

A Mo, air.
Q Nothing factual st &ll to counter what thoy say? o
A That's correet, ﬁffﬁf
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Q Now, D¥. D;ct,.we déﬁhave“:hié dtudf'hven with a dilution
that would puggest the matabolizing oxcretion rate in hunans is
vastly différant than that in the animael, vis a vie, 4.95 years
veraus chir%y days, don't we, sir?

A If thie can be acceptad, .

Q Yea. How, Doctorxr, 1f it cen be accaepted, now, the dilution

| £sctor that you talk about, the TCDD tﬁat'they eounted, the

radioactiva TCDD that tﬁey counted coming out in this person's
body had a half 1i1fe of 4.95 vears, didn't it, sir?

A Yes. -

Q@ How, that took in acgount whatovar dilution there might
be ia this body beeaﬁaa of pge-exiating TCDPD or ﬁftar fogesting
TCDD, doesn't it, sir?

A No, sir. .

Q Well, Doctor, didn't they measure the TCDD, the
radioaetive TéDD that came out of thia wman's excratione?

A Yes,

Q And they neasurad bsaed upon that, that 25 parcent came

out in 2 partieuiar paricd of time, and tharefore bused upon what

their actual counts, they said the tadiéaetiVa TCDD that's in
this body has & half 1ife of 4.95 years; did they not, sir?

A They said that, yes. .

Q Now, Doetor, they are messuring, whan they measure the

counts, thay are not measuring that which may have diluted, are
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what wwowumnm naasuriang ic the label; correct, ailx?

A
Q
A

Q

Yen.

And they are measuring label TCDD, aren't they, sir?

Yen. -

S

And the labal wnuw that thsey put in theare are; you said

i3 exactly the seme as other TCDD for axcretion purposes, correct,

adz?
A
Q
in, the
14{fe of

A

Q

Yes,
S¢ what they are messuring is the TCDD that they put
TCDD that they put in thie volunteered body has s half
five years, doesa’t 1¢, sir?

We noﬁJn know. We :nuo.mo wvay of wae£ﬁ=mq

Doctor, we do have. . They ‘counted thé blips on the .
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1

they, aiz?

) - - * '

A No, and that's tha problem. .

Q Doctor, if you will bear with me. They are ﬁnmnnnumm
as far as thise @mnnau is econeearned tha half H»mn of radioaective
TCDD im his body 1s 4.95 wwwnuw isn't that- -correet, sirc?

A 0f ghe label that they put im, and thet's ali,

Q And that's exactiy ﬂ#Ww w.qa asked vyou, Of tha label

TCDD that they put im, the half life of that TCDD in this persoan's

‘body 48 4£.95 yeasrs, corrvect, siz?

A Just of the label., . . ;

Lo

Q@ How, Doctor, imn't ghat what I am asking you? The label,
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Q And vhat;vcr didu't come out {is etill there, 1isn't 'it,
sir, of this inbei TCDD?

A Tan. o -

Q Tﬁia label TCDD in this man's body undar the circumstances
that he 15 idving with, whether ha has a lot of TCDD im there to
start with or whather he ingested masalve TCDPD later oun, that
TCDD has the halg 11fe of 4.9 yesarsa?

A Yeo. "

Q Now, Doetor, that's the whole point. In this man's
b;dy. the TCDD has a half 1ife of 4.9 yesars and 1t makes no
difference as faxr as this man. is concerned if he took 1w & lot
of TCDD lsoter om ox 1if Qe had & lot of TCDD inm giu body to start
with, this 48 an in common situation, In the human eircumstance,
everybody that gets exposed to TCDD will have some TCDD in his
body, will he not, sir? |

A Yes, - B B i

MR. BHRINEMAR: Yout:aouog;‘6§joction;‘éicaac, objact
to the spo.eh; ask thcffié ﬁe_sttickon aﬂd ask tye jury be
inatructed to disregnédfit; ; R - |

THE COURT: Objaction 1s overruled, properly part of the
queicione. : C -

Q -Naw, Doctor, wvhether the new TCDD that comes in is

dilutad by the existing TCDD or 1is diluted by some later TCDD

that comes in, the TCDD 1in that person's body has the half 1£fe
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‘as suggested here, J4dsn't that correct, Dr. Doet?

~ -

A Ko, oix. - .

Q H;v, ﬁfi Dost, whersin is it incorr-ct‘if the label
TCDD, if you are not teking back what you said a moument &go
abontgtho halif 1life 4n this wman's body of this label TCDD
being 4.95 years?

A You just used the tetm TCDD., Now we are trylng to find
wvhat the hglf ¢tima of TCDD in that persom is, To do that ve
have. te introduce & narker of some kind that can be used to
follow it.

_Q And they did thet, they introduced the mazkar.
A They did that. ]

Q And they eounted that marker.

A That werker dilutes with all of the TCDD {n the body.

If there 1s additional t¢pn éeﬁtng into the body, it will further

dilute it and the TCDD, tha label TCDD that comes .out wiil

oA

acturally ba reprooenting s l;rger anount éf mater;sl which wiil
giva the fllusion of lon§é£ ﬁnlf 1&@6.’-.'-

Q Yes, but Doctor, it won't be representing a2 largar
anount of the label TCDD, Tha:hrcnn is 8t4ll in there, 1t

hae ¢the half 1ife of 4.95 yearas, doesn't 1t, no matter how much

othar TCDD conmas out with 4%, it has the half life of 4.95 years,

doesn’t it, eir?

A No, sizr, it doesn't,
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Q Didn"t we just establish that you®re «ensuring actually
what cones out* didn"t they count exactly what cane out» Dr. Dost?

A Yes.

Q And what didn"t come ,out is still thsre» correct» sir?

A Yese

Q And what la still thgre has the half life of 4.95 years
by actual measurements» doesn"t It» sir?

A  There Is not enough information to make the calculation.

Q Well» now» Doctor» you made a calculation» you took away
from this conclusion when In point of fact what this study
shows Is that there la a half life. There may be variances
fron human to human as there is In any kind of thing. But the
label TGDD that was put In this person®s body has a half life of
4.95 years» doesn"t It» sir?

A The label as It is pgt In and the label as It Is counted
out would provide that figure.

Q And that figure Is 4.95 years» Isn"t It» siIr?

A  Tor the label.

Q And Doctor» so we Just don®"t get hung up on the label»
the label Is the 2»3»7»8 TCDD that was labeled with this
radioactive hydrogen atom» correct» sir?

A  That was administered* vyes.

Q So we are measuring the TCDD that was put In and that

TCDD that we took In at that point In time has that half life»
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day. im that. particular peimt in time, whether you label it or
don't label 4t, has got a half - 1ife ps'a.ss years according to
this study, dossn’t it, sir? “ A, .
A .Qhe dose ;aa 105 nanQgTAns, yhlch wa;kg very small amount.
Q Nénogfamu. all righﬁ%,my;que@tiph.ié Ehntevez the déle,
that Tcnbﬁvnu 1ngnstad_0n“chnt.d;y ﬁasin,half 1ife of 4.95 years,

e

doesn't ft, sir? I

A 1f no other rcﬁﬁ went into the bo@y aftexrvard, ghat
would ba corect. ..: o i;"f o
| Q And 1f move TCDD went inte the body afterward, it 1e
etill corfect? |

A Ko, sir. ' -

Q Hﬂy not, Doctor? -
A I have explained it several times,

@ Oh, Doetor, but what you explained was you counted the

counts that cama out, it doesn’t matter how many came oug, how

nuch was there alreedy, he could have swallowed barrels of it later
~on, but the amount that came out, that he put in came out having

a half 1ife of 4.95 yaaxe, they counted the blipes, did they not,

sir?

A I'm tzying to explaein the science.

Q Déctor; they eounéad‘che‘blipag didn’t thsy, ai?,_gho
beeps?

A That's what they counted.
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thera?

A The other TCDD iﬁfiuqﬁcag ft.

Q@ Doea it make lﬁ-ESré;r&dioactivé or lese radioactive,
nore counﬁa or less coﬁnts?;'”.' . h ':_,

& Per unit time, 1t éagld hem#;ﬂor-eauld be. leae.

Q@ You believa that the other TCDD affects the radioactivity
of thiec label, sir?

A I've paid nn:hiﬁg of the sort.

Q Tﬁﬂt'ﬂ vhat I have agked you, doss it give it more
Eounta per minute or lesmf

A It could cause it to _come out faster or it could causa
it to come oug nlbwer.

Q@ Hhather it came out slower or faster, this is the rate
1¢ came out, st the rate of 4.95 ysirs for half 1ife, didn't
ic, eiz?

A Yes. .

Q So how it was influenced by the other ia immaterial.
This TCDD had the 4.95 yeaore, didn't it, sir? THaven't you
answered that already a number pf timee, Dr. Dost?

A Yes, 1 have. .
Q Héw. Doctoé. insofar as tha various sourcas of the

TCDD that one is exposad to, you are aware of what the E?A?sa!n
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about the sources of thq:TéSD to §;1c§'q¢.;re éiposad, doen't
you, s8ir? n

A I don't remcubcr th;ir.procioc'statament.

Q Could you give the axbibit 1655':0 the witneas?

A I have that here on my desk,

Q You do0? Fine. Turaning to 4-38.

A Yﬁo. "

Q@ The paragraph that bagins a little past the middle
of the paée,"?haprimary sourceas of TCDDs in the environment
are fndustrial manufscturers of chlorophenols or thelir devivativas
and chemical diaposal sites containing the wastes from these
industries.”

A Yeas. -

Q And Docgor, it also says, "Municipal waste ceansideratien
alse nay éroduce some anvironmantal emiseions of TCDDs,” does it
not, #ir?

A Tea, -

Q A&d do you agree with tha statoment of the EPA that
theee ate‘thevprimary sources of these TCDDs,that ig the
induntrial monufacturers of chlorophoqoltor their derivatives
and the chomical diepomal sites containing the wastes ftoi éhone
industries?

A Well, those are certainly significant,

Q My question iz do you agree with the EPA(aasassmeht,hern?

"t
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A Yes.

Q Doctor» one of the derivative* of those chlorophenols
Is Lysol, isn"t it» sirf

A Veil» 1t depends on ifhlch product*

Q Nov Doctor» did you understand ay question?

A Yes.

Q One of the sources of contamination of the environment
with polychlorinated dlbensodiozlns is Lysol» isn"t it» sir?

A Veil» 1 don"t know whether it is a significant contributor
or not*

Q Doctor» did 1 use the. word ''significant contributor'?

A No» sSir.

Q Vhat did I say, Dr. Dost?

A  You said one of the contributors.

Q Yes» end could you ensver that question, please, sir?

A Which Lysol, of course?

Q Dr. Dost, you do knoif that Lysol contains dlozln, some
of the Lysols on the market contain dlozln, don®t you, sir?

A IT it is the chlorophenole, I1°ve heard that, 1°ve seen
none Information.

Q You"ve heard that fro* Monsanto.

A Yes, I"ve seen data..

Q You"ve seen data. Doctor, where did you see the~-dlId

a Monsanto official tell us that Lysol contains dlozIn?

107
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A 1 have sot gpokan to _any HMonsanto off;cialsﬂ‘

Q Then I take £t a Momaanto official did not tell you '
that, is ;hat corract, a2ir? 1Is that tye nnsvat;to my guestion?

A Yeas. N

Q Did one of the pgtazgoyi_!or Monsanto tell you that
Lysel contains dioxin? |

A I‘wﬁs provided information by atteznayc-that deseribed
aone of thet information. |

Q@ Lot me ask you again, Doctor, did one of the attornays
for Monsanto téll you thet Lysol cont&ined dioxin?

A Well, I guass that would amoynt--yes.

Q Who was that attormey?

A I dov't really remember who.it was.

Q@ What attorneys have you had contact with that have

vdiscussed‘the facte of this cae¢ with you?

A Well, Mr. Heilneman, of course, Mr. Ryder, Hipn'nuddlf.

Q Eéw aiout Mr. Nassif?

A My. Nassif 19 an attoruey for Homsante. I've discussad

‘it obviounsly with Mr, Nassdif, ~

v -
<

Q@ So 4t is one of those four lawyers told you tbathyéol
contains dioxin, 1s that correct, sir? Oz gave you éhé'é&cnmeﬁzs
that told you that Lyﬁol contains dioxin, is that right, sir?

A Yléb . '

"
Ve,

Q@ How long ago did yaumgac»tﬁig,ﬂnformation,!aiq?wj'g~

108
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A I don't know. If's been quite a long time,

Q -Now, did they also t;11 ;ou-that Pr., Kilgozre wan told
by & MonaAnto official that Lysol contains dioxin?

A I hann't heard that.

Q Ai- you awara of the faet that Dr. Kilgore testified ia
thig case, sir, that he wae told by an official of Monsanto's
that Lysol contains 2,3,7;8 TCDD?

A I wasn't aware né-thqt.

4] B&t you got the aaaé,infqzmation from anoﬁhar sourﬁg,
d1d you not, sirt

A Apparently, soimiler information, at laaat}‘

Q Héw, boctbr, :huifacg that the particular caa that you
have in féont.of you or could you get the Plaintiff's and
Defendant's lirtle cans of Lysol out? I think there may be two
or three of them., Yes, ééé is a2 Monsanto, that's right. Wow,
Doctor, each of these exhibite, that is, 487--8744 and 1194, you
réeoggize.as=Lyaél that you canm buy in £ha supermarket?

A Yeﬁ.

e

Q@ And there are a lot of othar Lysols that you can- .
buy in the supermarket, a:pq't}theta,'sir? 4

W o

A _ Yos.

-~ -

i

’ = ’ D ‘ E -‘ e: - - .
Q And do you kndw:just,vhenithQ:Ehhibit‘IBZG'gnd 1327 were

purchased or were acquiraed?

-3 I have no idea. '*:'L"f P s ,f’ o . 'l
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‘ q I take it you weren't part of buying £¢?

-~

A Ho, ailz. «
Q You weren't toldjby the lawyer vhere tﬁéy got them or
when they got thenm?
A Bo, sir. P
Q f&u do know that:uomgtimq aftar this, aftoer the S;urgeon
spill tooﬁhpluca that Monsante quit making Santophcn‘bccnuba the
naker of Lysol went te the--vhat you would esll the quats and
nQ longer usecs Monsanto'’s Santophen, you de know that, den't you,
oir?
A Yeo.’

e

Q@ 4nd it would be therefore likely that tha Lysol that you

-would buy today from ths stors, it would be 1likely that it does

‘not contain Momrsanto's base product, wouldn't it, sir?

A I would think so, yes.

Q Bﬁt do yoﬁ know ﬁéw mnny,?quta‘the Monsanto based produet
wap usad to muuufacburolhfso; apd..old to the Amaerican public
prior tc the time Monsanta q;ig:mekiﬁéasdécoﬁhgn?

A No, oiv, I donltlﬁnpq~hoq iong.'g
Q Doctoﬁ, didn'é xgqfa;s;uéq;gﬁig;iq;ua:;;éh.fha atto?neya

that gave ﬁou‘tho 1n£otmaﬁiqn; or waan‘t¢zﬁe.in£ormation in the

L [T T
. o

documents that you got?
A  Yes, it was, but I don't romember the times line.

Q Doctor, you know that 1t's been wmany, many years, don't
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TCDD could yet be in the bodies 6f‘£he poople livinpg today,

" + ’
- N Kl .
PLAA L.
S N § §

you, sir?

A For a subat;ﬁtial period, yes.

Q Aﬁd‘ullvduring that period of time you know that the
Lysol contained dioxin, don't-yoﬁ, air? Up until the ctime
they quit using the ﬁonsanto produﬁt?

A Yes, | -

Q And, Poctor, all for thoae many years, if TCDD has @

half life of 4.25 years ae Poiger snd Schlatter suggest, that

would mean that the Lysol contaminated with TCDD could be, that

gouldn't it, sir, 4if they got TCDD froﬁ exposure to Lysol, say,
in 19797
A If they had axposure and if ‘it ig corrsct, yee.
Q How, the 1979 éxposﬁqe. that Lyool that ghey got ia 1978
would, haif of it wouldhati;iibé in thore today, eir, if this
& .o . B

-~

exhibit 1is correct.

A 1f that 1s coyéégiﬁ'zey., C e A

Q Aﬁd a‘quartet”af}iﬁég'ﬁﬁich tﬁey-gatﬂih t97§“wou1d sti1ll
be thera.‘wouldn't ic, sir? - .

A  TYeeo, if that's corr%@c}';

Q@ “And the 12 and a.hnlt percent of that which they got in
1969 would agili be théra?

A Yas., h C

Q And eix percent of that which they got in 19--whate€éz,'y Coan
A e
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.twenty years ago, 19264 or 1333;,ésu1& 2till be there, wouldn't

1t, sie?

—

A In that event, yes.,

Q And all thoaa-dioxinq over that period of time would be
accumulating one on top of anothar, wouldn't they, sir?

A Yot necessarily,

Q@ Well, Doctor, you say not neéasaarily. Could it occur
or not, sir?

A Ho.

Q It cannot eccur?

A No. ]

Q Déetof, if you cannog excrete it at a faster raté than
4.95 years, 1isa't 1t still there? Isn't that the dafinition of
half 1l4ife, Dr, Dost? |

A If that's the.;aif 11fe, then the cxpéourés nust be
exceedingiy low, becaﬁﬂélﬁbd;'bur&;ns Qre ve;y low,

Q Now, Doctor, I am qo;;lsking ipu:thgt.liﬂy question was,
sir, that would add up ;ne on top of another, wouldn't 1it, iir?
All these accumulated half lives over that period of time wouid
all still ba there, wouldn't ft, sir?

A No, air. .
Q If this is correéé, gir, it 1s not being azcretad in

the urine<02 the feces, is 1it, air?

A Well, the material that's going in, it ie going to be

112
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coning out at the same rate it la going in. There will be an
equilibrium If the Intake la conatant«

Q Well, Doctor, ITf the ,intake la conatant, but who aaya
the Intake la going to be conatant, air? There will be a greater
expoaure one day and leaa In another, wouldn®"t 1t, air?

A But It will average out.

Q Well, everything awer,agea> out. The wldeat variety of
expoaurea and doaea alao average out ao that you can aay It la
a conatant, can you not, air? If you take three thouaand flgurea
and add then all, varloua flgurea and divide them all by three
thouaand, you are going to get the conatant average, aren"t you,
air?

A Yea.

Q All right. Nov, Doctor, thle body burden that ve have
in our bodlea, la It in your judgment more likely that it haa

come from thla kind of expoaure to Lyaol, more likely that it"a

come from the 2,4,3-T expoaure, or more likely that i1t"a come
from living near Induetrlal vaatea?

A I really don"t know. ,,

Q Let me auggeat to you, Doctor, that the thing that we
all, ITf we all have It In our bodlea, the moat unlveraal
aubatance to which ve are all expoaed one way or another la not
the 2,4,5-T on the rangeland, and it la not the induatrlal vaate

alte, but it la thla product that"a iIn every grocery atore and
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probably in the maj}

s
. e, .

N _l"’. ot
ority of:the homes in the community, fean't

“t

that correct, Dr. Dose?

A Well; I don't know how tg qugntitste tha exposura.

Q Doctor, I'm~got asking you tolqnantitaEB the exposure.

I'm saying of these saurces of contanination that we all hive

in our bodies now of TCDD, which is the mowst likely source of that

¢
ara all exposed to?

A I'm having

anounts and fraquencyf?VQartaihiy the azﬁosurej 1f’i£ axiste to

Lysol, le very 6ommon. ‘Eow_it~compare@ quantitatively with the

TCDD, the 2,4,5-T that's on the rangeland, the industrial waste

| nite been dunped by a chemical company, oF the Lysol that wa

4 :
It + 1

a liitia"g:ouhlefdiféefqnpiac;ng betwveen -

!

pbtenti&l for movement of,TcQD iurbugh livestock, I'an not certalun,

Q Doctoi, thi
vangeland many year
A Yesa,
Q About 1970
A No, sir.
' Q  UHhen was 4t
A  About '78 o
Q ‘Téby quit u
Lfaol quit having M
A  Probably.

in Lysol.

s livestock, they gquit using 2,4,5-T on
8 ago, didn't they, sir?
thereabouta? _ S

A

* Doctor? -
r '79. -
eing that some fivu, four years dgo béfbre

onnanto's produdt 1n it, 1z that right,‘cix?

I don't knpow juté when they otoppad*usiﬂg'it
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Q Doctor, to your kné%ié%gé; has Monsanto ever informed
the EPA or the FDA or Lehn s'?ink, the manufacturer or anybody
e¢lse that theix Lysol contains dioxin?

MR. HEINEMAN: Your Honox, may counseal approsach the
beneh? |

THE COBRT: Sure.

~ F
1 -

(The tollowing confuren;e was heid at the beneh.s
_ Mﬁ. HEIHEHAH:‘ Your Honnor, I have been trying not to
1ntar:upt too much 1nktha course of this exnmination,beeause
I'd like to gaet this vitnaﬁ@‘pff the ptand, but this 4 claarly
beyond the scope of the»dire;t examination which I have just
conducted with cﬁie wiéﬁello It has absolutaly nothing:to do
wvith enything I've asked.bim, and I ohject to it as going
beyonrd the scope.
Purther, I object on the ground that his opinion on thesa
subjects is apboluteiy 1;rn1evant to this lawsuit, |
MR. CARR: Your Honox, I see the two Lysol bottles
brought out by them in thelr redirect, They brought up the
subject of Lysol, they compared it with a posaible accunulgtion
in the body. I submit i:fi- within the scopa of what they did.
MR, HEINEMAN: It wesn't compaved with 2,4,5+T, the question
wae when ﬁr. Carr told this questicn end asked hin to ageuue

that thexre was Lysol, or there was dioxim in tha Lysol spray,

the purpose of it was to demonstrate that there 1isa't Lysol



FORM IL-124 REPORTERS PAPER & MFG. CO.. 800-626-6313

-

10

11
12
13
14
15
16
. 17
18
19
20
21
22
23

24

dioxin 1in thia Lyaoi.qpray, and itﬂa<being 80ld to everybody,
which is what he gtsted in h1§ Qxamiﬁégion_of‘;hia wvitneas.
It has nothing te do with cdﬁpériaon of 2,6,5-T or ‘anything else.

HMR. CARR: It,haa;,iqo, ic is wvhet gaused the dioexin to

-
e u

ba in our bodj.
MR. BEINEUAN: Tha;“ga"ggt.the subject. of the cross
ezenmination. b
THE COURT=- Objection is overzuled and I will make it a
contiuuiﬁg objection to.thil line,
(The following proceedings were held in open Goﬁrta)
BY MR. CARR: ‘

Q Could you answetithag question, Dr..Doat?

A You are refarriung to the time?

Q During the time that they manufactured the Santophen that
had the dioxin in it that wes the cause of the Lysol having the
dioxzin in it.

A Ix:ahlly:don't--you are speaking about reporting to the
agancios?.

Q To taoponlible.goﬁarqméntcl agencleas that nead to fp
told wher; the contnmina;t is.

A I really don't know, _

Q Doctor, you do know that it fs an obligation of the . :
nanufacturers to adviase the apprapriate gov-rnmenta% agancien

of the existence of dioxin content, do you not, eir?

116
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A 1 don't_kﬁéw vhether;;hete is any specific requiteuens

of that sort or not. . _ H -

¢} Doctor, you ars mot familiar with the various regulations

of the EPA and FDA as to cheqichs‘bqing nanufactured?

A At the presont time, yes, I do not know what the position

wvag at that time,

Q Ia '72 and '80, you don't know what the law was on the
books than, sir?

A That required, I do not know of & law that required that
kind of r;porting.

Q You are mnot sayigg that there 1is or 48 not, you are
simply sa§ing you de not know the law on the point? . -

A That is correct. |

™

qQ All right. In amy event, you do kanov that laws do

oxigt in general that required chemicsl manufacturars to advise,

mnnufac:utata‘of toxile cqnta@inagta?

A Thare“a:a various pzqcedurés. I am not very familiar
with them.

Q I won't get into that. Doeen't that ever come up in
your work as a toxicologist?

A I am more ianterested in the effect of the chemieal
than 1 am with the law as relating to reporting about it,

Q Now, Doctor, you have agreed or, no, you've taken it

back, you no longer agrec that there is s, that some pesple.can

IR R L .
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react in ome fashion to TdDD‘andldthﬁés'not, 1€ I take you£
testinmony correct, is that %}ght; sir?

A Well, it would be prétg; much a function of dosage.

There is éoing to be nome varlisbility amang_}ndividuals;

Q Doctox, you know-théxe i3 varisbility. On this TCDb that
we have 1ﬁ our body, 1a‘it possible, Dr. Doast, as far ao‘you know
that oome peopla can heve adverse haealth effects £rom TCDD
oxzpoaura or TCDD in their bodles and that other paople-waniq
not have such health effectas?

A Oh, I'n sure ther; is some doaé at which that might;
possibly happen, at which .that would occur, yae.

Q I'm not even asking relative to the dose, Doctor, givan
the same doeo, isn't it a fact that some people react adversely
snd have bad esffectn while cothers may not be affectad by it
at all? |

A Well, that's poa-iqu.l

Q Néw._noctor, it 1o not just poesible, you know it fia
a fact, don't you, sir?

A There 1is going go be .a level st which néthing is going to
heppsn to any individual, i

Q Well, now, Doctor, vou ha&ve gone beyord my question
again. I said given an e#propriate dose, Doctor, iasn't 1£ a

fact that some people can have adverse reactions, adverse health

effects and others will not have any adverse health_effactb‘whacnoovéﬁ?f

¢
Lol
.

Y

Ty
Ty
T
._'-'

o
SO

P Y
oM



o

. FORM IL-124, REPORTERS Ff\?éﬂ & MFG. CO..'800-626-6313

10

11

12

}3

- 14

16"
17,
18 .
19
. 20r
"
- 92

23

24

15

. e et -
M L - -t ER Y ia
vl Waele
" isl La El . L
N - . M . -
. - "
- t1 -
. SRR LR ; & e d T
o b . i, pdy o
- . - : e Loy .
‘ e ] L R 4 L\ -4 ‘", T
' -~ b LT
P
N
- [
- . " - «
.
»

A" Givehfan appibptiﬁté dbbe,-jéﬁ: 'ﬁ-'*_‘: Lo

-Q And, Doctor, the toxic subatance that's 1n the fat-

tinsue, TCDD. it doeun t act by itsalf, do.a 1:, oit. we ara
exposod to other toxic subatancea, aten 't we. from time to time?
- aﬁ‘;x o sure we are, yoa%h . AL

N “

= b‘ Hhen tha people smokg, Doctor,_they a:e exposed to the

[N
A |

carcinogene and the :czic auba:ancas 1n the tobacco anoke,

b - . M -

aten t they, sit? o o T 'Wf . S .
.A * YQSQ ) .- a . ’:‘: ”: “..w‘v' .'- " - ) .-. -: -‘ o .‘ o

_G‘f Eow, Doctor. 1cn t it posoible thut tha TCDD that thcy h

take in can caune the . toxina that are . alreudy thete that’ could

cnuse lung cancet to bacome more .ctive?
‘ﬁ A Only if the dose ia quita high. . 3‘:. e

Q - Now, Docco:, yon ve aeen, you ve seen the ZAeleaffay
reports, have-you no;, air,uthht~;hg'1ung canaer‘rqte wad‘*'

ML

143 paréedt.higﬁer-ip,oné'éioh%‘qf ﬁiﬁ?o.workeri.-are'yéutiiate‘

of that, sir? '1;‘5 , g;},:j R N ‘." L L

+
. . ' . b » -
. H L - . PR
o & . R 137y
. o

NR. HEIHBHAK: Hay eounnql approneh the beneh?

. TEE covnr. Snre. ff'f}HW”'éx' '.I_“3" AR

(The fallowing«eonfegenca was held at the beneh ) -

1

'un; azrnnuan- Ic taally isn 't fait to a vitnest. {j,

' ;
" - B

your Bonor, to- keep dragging him out wich thingc that have nothing
to do with the ocope of the examinatioa :hat [} juat beeﬁ gone into

, with the witneas. Now,vwe'ra going——wa re back to Zaeklcaffey and’

Lo M T AR -"-m . ™ M . .'-‘ J“ ‘
A . ‘ L b WA - i ERIT A LA,
; I PO N
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- o SR \—
e . JERRN PPN =

-




FORM IL-124 REPORTERS PAPER & MFG. CO. BOQ-626:6313

10

1

12

13

14

156

16

17

18

19

20

21

22

23

24

et

the 143~pe;;6nt. 6094-Lo§ﬁ;nthac waa covered a month ago with
this witdess., It w;; not covered by me today, and I object to
it. It goes beyond the lc0§§\ ,

MR. CARR: Your Bonog.‘gg iz eaying that this 1a such a
little au&unt. and he said it throughout theiyr cage, that {t
wouldn't affect anybody and it wouldn't have any effect on anybody,
and that's ezactly vhat he said,

MR, HEINEMAN: That's got nothing éo do with Zack/Gaffey.

Hﬁ. GARR: It has everything to do, because Zack/Gaffey
shows ﬁha; thé luﬁg cancer rate is higher among people exposgad to
TCDD then people not exposed to TCDD,

MR. HEINEMAN: Your Honor, the point is that we will
never, evér finish with this witness or any other unless we
require it stay within the bounds of the examination of the otherx
counsel, and ﬁhis hes, I've never even gone near thia subjact,

MR, CARR: You didn't ask the health effects, whefhet
or not that was enough volatility to affect anybody at Sturgeon?

HR. HEIHEMAN: Does that nean that any subject cdvéred
at any tiée in this case opens up e;ery other subject?

HR. CARR: When you qenfwinto the health effects from
the amount of diexin that these pecople were axposed to because
of their volatility, you opened up the door again and again on

how TCDD reacts with other cheniénla*_ Yon,d&n'c have the right to ;

p
; R e -
.
5 : 7
R - ¥

say, well, I can ask about volatility and ask 4f that velatility
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will affééh‘aome£;dy, or :hzé amount that's breathed in the lunggs—-
M¥R. HEINEQAN: You certainly =meintained th@t ia the past
with my cfoaa'examination.
TEE COURT: Objection overruled. I think it ie within
tha scopse. ‘ | |
(The following proceedinge were hald in open Court,)
BY MR. CARR:

Q Doctor, to get a little more spacific om the lung cancer,
you testified about the amount of TCDD being 1nﬁéled 1f the vorkar
or somebody was in this microcosm or exposed to the vapor in the
Nash sgudy. do you reczll Mr. Heineman just askimg you sbout
tﬁat. air? )

A Yea.. -

Q Aﬁd you said somathing to the sffect, yes, it is pniy
that which would go down into the stomach that would be poisonous,
only that 30 percent that would go'down there, corrsect, sirf

A I seid 30 ptrcént of vhat was inhaled would probably
be abaorb;d.

Q And you sald it would be absorbed becsuse it would be
swalloved, didn't you, oir? . |

A It would be brought'hack ué“but of :Qc'respita:ofy traet.

¢] That 30 pctceni Qoulqr

A The whole amou;;'b;ﬁld be bro;gﬁt up.

Q The entire amount iahgoingxto'be brought up out of ' the

- v v “ . r -
v - < . b .
Iy : k3 121
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lungs? : . N

A If 4t is on particulate material, wvhich is probably
the way tﬁat it 18 going to reach.

Q " How, Doctor, you ;re*ppeqnlaming. You'?e saying oa
puttieulaée naterial. Thgy were not measuring in the Nash atudy
particulate nmaterial, they werec measuring gas, vapor,

A They didn't know 1f it vaﬁ‘%apor-- .

0 Tﬁey described it as vapor,

A They éién't specify 1it.

Q They déacribad 1£ as vapor, did they noty They didi't
gay it was duét. did they, sir? That's something that you threw
in there. The article seys it was Gapor, doesn't 1¢, eir?t

A The article says that ‘it was airbern and they trapped
i¢, they éldn't epecify, they spesculated that 1t was vaporized.

Q They speculated, Doctor? -They ssid, they usnd.:he;fotd
vapor, 1t‘waawvaporizcd, did they ﬁoi. ;ir? They said 1& ;il.
volatile, vaporized, did eheytnqé;'sirj

A That was Dr. Schroy's

o

lwo:du; qir}.,"‘ ] - ';
Tt ‘ Y
Q Yes, and the vapor, whether it . is on dust particulate or

not, the vapor that's ﬁnhplcq.ingésthctlungé,i36‘paéc.nt~mif go

1

inte the stoméch, but the othar 70 -parcent would remain in the

Y " T
KN et G ! H A 4

lungs, would {t not, airf
A If any of 1t is going to ba moved into the digestive

tract, most all of it would,
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Q Now, Doctox, you sald 30 pefcent would go into the
digestive tract?

A No, I said 30 percent of what went ianto the digestive
tract éould be absorded,

Q When they are inhaling this vapor, Doctor, does the vapor
get into their lungs firet? |

A iIf it 4s in fact a vapor.

Q Or 1f it 1¢ in fact dust, it will sti1ll get inte the
lungs, woﬁ't ic, sir

A - If 1t ig dust, 1t ;ill be moved back up, £f 1t is a vapor,
yes, it will stay in the lungs.

0 Are you saying all of 1t will be moved back? You know
batter eﬁan that, Dr., Dost.

A Most of the duat that goes into the respiratory tract
iz moved out.

P

Q What you said was ali of,it} and ‘you know better cthan

thet. The vapor goes into the lungs,. the dust goes into the

lungs, some of that TCDD in that vapor could weil remain in the |

lungs, could 1t not, sir? Just like ths tar, just like the’

nicotine from the cigarettaj;moké, 1sn;t that right, -ir?-'

A T would eaxpect the TCDD to bea sbsorbed and diatributcd
if it gets into the luugs, 1f it gets tﬁat far.

Q Doctor, that's not what I have asked you. It gats in

the lungs, it stays in the lungs until sowmething alse happans

123
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to it, doesn't 1it, poir? ~ -

A

Q

Yes, that's correct.

Once it gets in 'therg, it will stay there until something

happens to it; wvon't it, eir?

A

Q

Tea.

= -

And 1t will touch theg various tissue withian the lungs,

won't it, air§

A

Q

Yen.

-

And that TCDD touching that various tissue may either

124 -

ramain on that tissus or be absorbed by that tissue and go alsevhere

into the bloodstreawm, correct, sic?

A

Yes.

Q Aud 1ip thatg bloodutraai--énd'before it gets there, however,

it may have sonme danaging gfféct on fhe lungs, may it not, sir?

A

Q

-

No, I don't think so,. .

s A "

Doctox; have you assumad that the lung cancar rate is

143 percent higher in the ﬁitto worﬁeisf in the exposed Nitro

worksts to 2,3,7,8 TCDD than it is to other population in:

general, can you not assume, sir, that the TCDD played some role

A
a9
a fact.

A

‘dn caueiog that lung cancer ratce?

If ic. 18 a fact, that that incidence is that different.

Yee, that'’s what I am asking you to assume, that it is

It would have to ba gonsidered possible.
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Q How, Doctor, net juué_poﬁaible, if i¢c 18 a fact, 1t
occurred, didn't it, oir?.

A | Yee. -

Q Sit? Tha TCDD in the lungs ot‘in the body, howevaer it
got there, eauseh the increaséd ;ancet rate 1f vhat I gave you
1e a fact, correct, sir?

A I'n sovry, sit, that doas not follow.

qQ Is thaere any other fact that I have given you, now, I'1l
grant you, Dy, Doat, ag far as you're concerned you are aigting
zight there, I could be nialqid;qg you, I could be making these
figures uﬁ, but I'm asking %bu to abaﬁﬁffgerti{n things. If

the lung cancer rate is lﬁSTpercant'hishc; in those people .

- L

exposed to TCDD, can gou nqtﬂconglﬁdqfﬁhat'the ICDD 41s having some

role to play in that rate, aif?

A Well, there is an aé;oéiakisn'batwaen the two.

Q Déctnr, I don't éare,whegher you call it an association.
It has an'effect. doses it not, sir? Would you answer that
question, plqanaf

A Well, I'm trying to decide hov to answer 1t. An
association 1ia not necacssarily cause and effect.

Q Yell, Doctor, you uagd the vords "not necessarily.” Do
you want éo break that down?

A Well, you've told me that the cancer rxate is high and

you have teld me that they are exposed te TCDD.

125
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Q

L

Yeah, and that's 21l the facts that I have given you,

right, Doctor?

A

Q

That's correct.

“

And from that can yoy not drawv a conclusion, sir, that

the TCDD hae caused the lung cancer?

A
Q
eir?

A

be a -fair conclueion. .

Q

Wali, if thera are no other factors operatinp at all.
If thera are no other factors operating at alil? What,

1l

If thers are no other possible factors, then that would

How, Doetar, that woyld indicate the lung cancer rate

is affected either by the inhalation of theATCDQ or scmse other

effect that we don't know, correct, sir?

A

Again, 1f there are no othar possible fsctors that are

influencing those individuals,

Q

Lung cancer 1is caused by the toxic substances inhaled,

i1sn't it, 81r? 1Isn't that what doctors of the medical profession

generally beliaeve?

A

Q

Ysa.

It is8 not becaugse it gets inte your blooed or not because

it gets into your vein or your bile or your liver or your kidney,

it ias becaupe the toxie substance gets into your lungs, sir, that

causes the lung eancer.

A

Seams to, yeo.
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Q And 4if there 1o 143 percant higher rate in lung cancer
with those people exposed to TCDD, it does indeed follow that
the TCDD could contribute to cause that increase in the rate,
coxrect, sir?

A Yas,

Q Yes. All righe, Hoq{ Doctor, the same thing can ocgur

to others, cother cancers or other aicknesses by the TCDD

that's in our bodius,'cgn it not, sir? - 'f

A No, siyx, I doﬁ’g thiﬁk 80.

Q Doetor, is the altgéﬁ;ofdfdbp_ﬁﬁef iﬁ lﬁngs and just in
lang caacer?

A No, sir. ?

Q It i3 a asystemic toxinm, i;n't it, sir?

A Yen, -

Q Ié can affect every single part of the body, can't 1it,
sir?

4 Presumably, 1f there _is a sufficifent dose.

Q And, Doetor, it can affect other things in other wayes,
can't 1it, sirx?

A Only at an adequate ddae.

qQ Héw. Doctor, you keep adding that, sir, and my question

i ameuming that the dose.is thare, sir.

A Apsuming that the dode 18 there, yes.

Q And of c¢ourse we have gomne all through that, and the doese

A:. ERTY L. .» . % - .
A - " . ' . .
. e . i [
. i . s C '-127
\ ~ . . - i
. -
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that ig .there can be a cunulative effdét, can't it, sir? Other

doses addéd té i1t can add .to tha toxic effect of that which is

already'theie, Just bimpld addicion, corract, Doctor?

A

Q

wvhet you aze sayimg., %

A

Q

Ig depen&a on the affsct, sir.

1¢ depends upon whstth;alchjqffect'ia beiung csused ia

¢

Yes, in part. | ¥ .. L 0 Tl o

-

Soma heelth offects are grdster and others are leas

[N
‘

thon from the same amount of expohure; isn't that cotzect.“air?

A

Q

Yeg, - ; &

Now, Doctor, you mantioned that the Moses study,

Exhiblc 908 éhowed there is no dosec response principle, do you

recall that, sirc?

A

Q

No, sir, I didn’'t say that.

i'm sorry, you paid exact opposite, that there is a

doso retﬁqnsa principle involved, is vhat you told Mr. Heineman.

A

Q

That's correct. o

And ia point of fact, ﬁoecor, we went through 4t and X

won't go through it again, if you,acknéwladge that you agreed

that in those symptoms that‘wéze shown by these workers, there

was no dose response shown except‘for kalf o dozen or so.

A

Yos, bocause thore wasn't sufficient dose to cause any

of those thinéa.

Q

Well, now, Doctor, who said there was ndt pufficlent



FORM IL-124 REPORTERS PAPER & MFG, CO. 800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

doéé”to cause any of those? ,And who said they waren't caused?
Who said that these workars vith‘the*aﬁloracne and withoﬁt the
chloracne did not have these symptoms? Where did you gat that
from, Doctor?

A The people with chlozacne and without chlordcné in ﬁhat
group of éymptoma that wa had discussed did not show a difference,

Q How, Doctor.':hat'e not the same thing, they did not
have aymptoma‘which you just got through saying. |

A You're right. N

Q Tﬁexe ien't any placg in _this document that_aaysnthaie
paople dié goﬁ have these afflictions that were desecribed here,
ion't that right?

A That's correct, . "

Q As A matter of fact,wfot ag far as you kno& from feading
thie doeument, évery aingle«peraon‘zhere could have had joint
pains, ien't thet correct, sir?

A That's poasible. .

Q Ro, it is more éhaﬁ?ghatﬁl ?rqﬁial}_§§u know from reading
this document, every a}ng}agbcrgon there could have had joiat
pain, abdomer pain, naﬁcaa,TVOnitigé, ¢i;grgé$;_i?i1:qbility and
6o Eorcﬁ, isn't that coxrect, sir?.

A That woulé be'corrahé; yes,

Q And vhat they found was those symptoms showed no differonce

between tha paople who had chloracne aud not chloraene, correect, stt%fﬁ
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A Yes, . - ‘ Y

Q ‘Aédgkboctor, avan with the exposure group,rfhere vae &,
¢learly a\no‘aose response innofar_as even the chlotracna is
concernod, isn't that correct, sir? ‘

A HNo, sir, I don't sgree.

Q Doctor, didn't you tgétiff this morning that 55 percant
of the paoplé‘hnd heavy axposure got chloracne and the otﬁc?ﬁ did
not? That's ﬁearly 50 patceni, Docteor, ien’t 4t?

A What I dascribed was that 55 perceat of the heavy '
éxpoaures'haﬂﬁchioracne,_‘

Q VYes. | .

A Twanty~four pexcent of the modarate exposures had chloracne,

0

Right.

e

o>

_Bixteen percent of the minimal exposures'had chiofaena,

Q Go akead, I'm sorry.. T
A Well, then, oé~those;wﬁo°€éta defined as not having
' ). . L.
exposuve, there was a thres /percent ingraesse,

’

Q Now, Doctor, you said that 53 percent had chloracme. It

I

o
[
at

vould foliov ﬁhat the 43 pegc@ht-dﬁd.pbt?"
A ;That'g right, o

Q $ir?

A Thatﬂi correct., .

Q Now, Doctor, these pgople, both asts of paople ars in

the group that had hesvy exposure, corraect, sir?
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the other half didn't get 1it, dsn't that correct, Doetor?

A That does note- . ; " )

Q Excuse me, Doctor, ian't that cocrect?
%y 19

o

That half got it and half did not?
Yes, .
Hgml . . L . ..... RN v

And they had the seme dose, didn't they, sie?

-0 » 0.

We really don't Wﬁoﬂ,ﬂmmn their does ara.

Q@ Yo, Doetor, we do know. We know what is described in
that mso:ﬂm:n.n&mn they had the same exposure, thay worked side
by aide, that's what we know, uonnouw don't ra. gir? And maww,u

all ve know.

A V¥e have four categories. . . .
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ATt s o,
“ * -_ -

A By the definition that they used here, yes,

Q All we're moﬂum,ul ia what they =ald here. You have
no »umauommoun facts, sir?

A That's correct., .

Q S0 nearly half of the people had, that had the wow¢w
exposure, mere than half the people that had heavy exposure got
chloraena and the other half did aonﬁ.monnnnm. m»uq,

A Yes, i
Q TNow, doean’t thet- {ndicate, Doctor, that thers is ne

dose nau@maaaAuroama there 1f half get 1t and half not with the

same exposura? You had nra.mwao dese, half of them got 1t and
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dose and completely ovﬁom%nm.nmunn»oum. is that a doss responss by

your definition, Dr. Unwm@@ R

A .Hn.n@#onHSww is. .

Q@ Doctor, what you mum;mwwuuw.nrar.»m.naan monn.noumawap

‘means now~-

A TBo, sir, I &am not. ~ - - - : I

w . . .

1

Q If wom.wmdn s dose, you may or may not have an effact
because that's what occurred, isn't that correct, sir?

A No, sir.

]

Q Hrumemkwn-nnpw what ocecurred, Drxr., Dost. They all had
the same dose, didn't they, sir?
A They had a similar dgsa.

Q Some .reacted, correct, sir?
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1

. - ~ N n

Q Dector, and we ﬂﬁwa@on to the other nanmm@w»ﬁm.ﬂ,ou

LT

the heavy exposure group mrmw had the sane axposure ao.nan.un
that document shows, didn't they, asir?
A As far as this noaaaﬁnm shows, yea.
Q And nrmn.m all the knowledge you have, corrveét, sir?
A That's right. .
Q And half of them, & little more than half of them got
thloracne and a little meu than half of them did not get

chloraecane, correct, sir?

A That's right. g o . _ :

o . P
«, H
N . - R ' Il

Q Now, air, »u,nwmn.smwnswoc wmwwaﬁ.mmuapnanwoﬁaa. sdnme

132
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A

Q

' 133

Yesn.

Andlmoﬁe did not?
And that will be true of sn} dose.
Isn’t that correc;, qirf

Yes, -

That’s exactly the fact, imn't it, sie?

Yan,

The half that did not gat chloracne did mot respond to

the dose, did they, sir?

A

Q

ale?

ol

Y - ] - o

o

A

. .'f- ) . : ‘
ﬂo ® - . ! : " N : : EES
N . N :

Thera was no dosa responee in their inctance, was thare,

i -
b
?

l
IR

Yes, aiga

Oh, did they get chlerecne?

Tﬁat-ia not the definition of dose response.

What is the defiaitiqn.of dose response, qu:or?

You are sugéosting ta mé--.

No, what is the definitiqn of dose response, if that isn't 1¢?

Ao you increase the doee you increase the response or

you increase the freguency of response or you increase the degree

of vesponse, and im thie case, as the dose was incrcasced, the

frequency ogrraaponee wvas increased,

Q

Your definition of dose simply is if you get. more dose

you ars going te have more eaffact?
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0 Excuse e, isn't that corraet, sir?

A According te these categories, yasa.

Q And what that nesgns, Doetor, is that uoaa.Vaowua Teact

.

one way and other peopla uo}nn in a diffevent way to the same

©

toxic substance, 1san't that correet; sir?

A A different way, not _so, sir. Thay do not react
necessarily in a diffarent--with different effects, they are more
or lesns sensitive.

0 Well, ‘that's exactly what I have been asking about,

‘Doetor. Tha censitivity variez from emuﬁon to perscon, fane dose,

sxactly nws.aﬂsa dose, some people will get chloracme and other R
people tupp not, corzrect, sir? - . !

A If that dose is intermedlate, yves. If it io a wvery high .
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A Precigealy.

Q Doctor, that wasn't true of a substantial wmomv of
people here. A substantial group of pasple got a heavier doee
than the other people, and thay did not get & vesponge, ien’t

that right, oir?

A That's wight, _ L

- ! [

Q 8o there wae no- dose .response thero, was there, sir?
People that had suuwamu.@x@@nﬁnﬁ.mmn.mrwoﬂanma.fﬁrmﬂwaa other

-

psople thet had heavy expopure did not get chloraene, Lsn’t

.

that correct, sir? ce e

A Acecording to the categories hgra-- L



FORM IL-124 REPORTERS PAPER & MFG. CO. B00-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

dose, everybody would,peéhsp; geé 1t,

Q Doetof,’wa have got a heavy dese right here and 55 pet#ant
of the people got it lndiés'qergaut"41d nom; By definition, heavy
dose, sir. ‘ _ P o B

A Velle= :

Q  And this 1s ail 'Pa:h‘;é!fs,nfggi-i;aé&ég;gé have, 1eu't 1, sic?

A Yas.

¢ Ysg. Now, Doce;r, fquiaisbim;ntiogeéA;boué ghis
bentonitea, Toﬁ told ué that bentonita was diatamaéeoua aarth
yeaﬁarday, and today you'geil us it is not, correct, sirx?

A 1 corrected myself, iQu.‘

Q Would you nnswgr‘my question yes?

A !aa.. ;

- q noetoz, you were cozxracted by somebody else, werea't

you, air?.

A Fo, sir, 1 -wasn'e. -,

Q‘ Who told yoﬁ thatvlt,gal‘not diatamateous aarth?

A I realized after i laft ;he.epurtrbon and I went immediately
and found &8 dietionary ané clafifiaﬁ-w

Q@ Did you have a2 conversation with your lawyers, éitblthnea
lavyers about that poiat, poctof?

A Ho, oiz, X didn'tc- .

Q Thay dida't suggest §O you=~

A HNo, sir, as soon as I said i¢, I becanme concerned thét”IJ:‘{{
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same thiné. ‘ T - '

hid misapskeﬁ.

Q Nav, Doctor, thia milspeaking of youre, that's anow
flluninous eilicate. doeaﬁthat nake any diffexanee in your
opinion as to what toakrplace.laat nisht? Yout opinion_hagpena
te be the game, 6oesn't'1t.:p1r7 o |

A Vell, my overall opiqi;ﬁ ia Y88, We were apagking about
vhat would be the effect of water on bentonits, and that czuased
me £o get concerned sbout my definition,

Q Dector, does thé illqmiﬂqgs silicate pracent an
impermeabla vapor barrier?

Y \ 4 donft know vhoﬁhar;or not 1t 1is abnolutel; impermeable,

but 4t is golpg to be rather tight. |

Q Déctor.‘hivc you-had%an exparience with 111uﬁinous
silicate? , s

A Wo.

 Have you done any reading about illuminous asilicata?

-

411 I know 1s it takes up water and swells.

Q@ All you kaoow ié.you-hava"read it in a dictionary.

A I heve nevaer ;séd ie, &otrecq; |

qQ The answer to ny quaqtioqlis“that'a-:ha total experience
you have had wigh i1e?

A I have read othar thinga, but they say cssentially the

L

A
Y

Q@ 1s your answer to my queastion is that's yes, thné'efyphgl“

136
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thers wvas some slippags of exposure, corract, sir? P s

fdtnl knoviadge of {t 1s what you have read in.ehe dietionir??'ﬁi
A Yes, I ;hink 80. .
Q So we could read a dictionary and draw our owa conclusionms,
couldn'e éa, aik?

A Yas,

-

Q And you have no knowledge whether it would 6: would not

keap a gas vepor from rioing, would you?

A Not direct kﬁovladgam no.

Q ‘Doetbr{ §ou haven't got any indirect knowledge, you
haven't worked with it 4u the laboratory or any other plaee,
have you, airé

A Hﬂg

.o .
]

Q And you.Haveﬁ’t-g-ad,anything other than the dictionary,

o
PR

govroct, sir? : ' ‘,gjl ' .il L if.t;;_£:$

A HWell, I have in ;n&g,ﬁimes, sha?tgnone of tﬁe Za8sons
I became eonce£ned about my-é;fizitiéh; becad;e f renenbered
thinge that I had read at other times,

Q Doetor, other things that you:had resd in past times,
you had forgotten it and you had u; iook i: up and learn it all
anew? .

A Certuiniy remind . mycelf, yes, sir,

Q All right; Hew.'poczor,_yon t{ndicated elfli@t tbgt

Dr. Moses in this 908 study, I think the words you used 'was that - uff;



FORM IL-124 REPORTERS PAPER & MFG: CO. 800-626-6313

10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

to me, : » ':

-t gt .
s R B} . ) i .
TN . e 138

A I recall tha:,iyea.

Q Doctor, in point of faet, the HéoeulSolikoff atudy

‘highlights ang emphanizes, in effact, underlines that the paopla

wighout chloracne are noft unaxposad eontroic, don't they, sir?
A Yeos, th;y meke a statement--
Q Excuée ne, Oy Queétiqn im, ie they enmphasized it, thay
underlined it, didn't they, sir? They itelicizéed it.

A I remembar that some place. Could you point 1t sut

Q Well, it 4s on Pasé_k?D;i’“ ii

A Yes, as & mntter'ofgggct. I“rqéé that earlier in the’
dEYe ‘ - f:'r" v, ' i .: e ( ‘ | )

Q And, Doctor, there 1gpjc3ahs%qglaugtber place in this
article vﬁeta they enphaaigéjcr 1t§1ici§e liﬁa they did in that
infornation, isn't that correct?

A Yee, that's correct. .

Q How, that can't hardly be calle& “nlippagq", can it, sir,

whes the only thing in the entire article that'e enphasizred 1ia

the fact that the peopla without chioracne are not unexposed

controls, isn't that correct, sir? ‘ -

A That’s correct.

-

Q What they're telling ue, and vhat they mean to communicace

A1

to us is the salient faect that there warze workers that have a

work exzposure history at Nitro, they cannot be an uneiposdd*éonérbl I

PRI
Ve

.
Ye

ba .
20
Coe

‘.4
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simply because they.do not have chioracne, isn't that correct,
Doetor? |

A Yaa. "
Q Now, Doctor, insofar so the wmortelity rate, I'm sorry,

before I'get to that, you talkaed about controls. You need to have

a--gompare 1t with a group of people whe live in the same town or

in the same areas that domn't work im a chemical plant, do you

- N H
! /

recall that, sir? A

A Yea., R j o e
Q Péint of fae:}fnécééf;:dqn:e:éé‘havcic;n;;éié already
for everygody':hat'a af!licfgd yith-apy dtseaae'iﬁ every
conmunity in éhia couvntry? | " ‘
A Hot resally. y
Q@ Doctor, don't wg have what's called laboratory controls

for each specific test?

A Yen,

Q Now, Docto:,_iun“é that a control group forxr aach specific
test, ehe‘labozatary controln?

A Not-=no, gir.

~

Q Now, Doetor, are you familiay with how the laboratories

get their values?

A Yes, I am. . .

Q You know they do aé out and take people from the commuaity’

don't you, sir, and run tests on thess people?

?

' _:’

tee o . }j 139.
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with, don't théy, eir? f"@

Tyl v
ST

St PR
Wy P
) Nt

A No, they dé;'t de that genezally, sir.
Q How, Docco;. you.henit know that they do that? - .\
A They develop 2 statistical pattern of all ¢f the anslyces

that they do.'_?hgy don'é g0 out and recruit peoplé to come in
and have bdlood éork done,hfoéréxgmpieg-'The:é‘may ba laboratories
tha:‘do that, hut the geqegalvgrac:ice ig_for ¢ laboratory to
naintsin a acatiecicaf'pfegérohnﬁlEor;éll ot;gﬁé'guséya that it
does, o | | N

Q Well,hDo¢tcr. they éa_téat,{baé E#§y4;190 run controls
as well, éo théy not, sir?

A They generally tgiy on bistofical controls., They rely
en, 1f you wili. taxtbook information ané ﬁo on.

Q Doctér, you don't know that; for instancse, Mayo's has
controls for ite porphyrinsb you don't know that, sir?

A I wouldn't be éurprigéd that Mayoc may.

Q And you don't know that all th; labovatories that work
in immune atudies also have controls?

A The laboratories that I am fawiliar with do not rum,
the clinical 1aborétorieé; the rasearch laboratory would rug
controles. |

@ Well, Doctor, even agide from that, how they get their

data, they do have a control group to compare the cother datsa )

A Yen, thay have their hiztorical eontrola.
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Q

A
Q
A

Q

The onaa'vith hisctorical contrblo nay consisc of

thousandp of people, won't 1&, airiiQ ; - o

4

Yes. ) . L

And that 1o indeed.a control group, fsn't it, sir?

-

For a given test,.yes. . =~ . ¢ < 0.7

¥

Yes., HNow, Doctor, insofar as the mortality rate,

you mentioned insofar as the workers at Nitro were comcerned

in thies valley that you have, that there 15 something intrinsic

in that region aad nobody knows what it 1s, we have no way of

kaowing what it might be that's csusing this high cardiovascular

disease rate, correct, oir?

A It 18 slightly higher than the national average, yes.

qQ Ia.the anawer to¢ oy éueetion yo8, wa have no way of -
knowing? ‘

A Yes, sir. .

Q Néw, Doctor, do you know that that valley is called
"Chemicaeriiay"-or “Chemical Valley” by some people, dqn'f'
you, sir?

A Yen, sir, ‘ . - )

Q » There is & lot of chemical pl#nta thgru. Yongante has a
very large piént there, doesn't 1t, sir?

A Yas, . . -

Q@ And othar companies 'Y Qell?

A Yoe. |

151
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Q And, Doctbr; it codlq be that éhq emissions from thaée
plaants, the toxic suhsfsncéa being emit;e@.fromifyase'plants

H .F;‘)'

could éontribuqa.to chuée:£519 higher"ngfniity:gﬁﬁa from
cardiovasculay digease, couvldn't {t,nsir?‘ -i’h

A Yen, it could.‘ .

Q And, Doctor, it e;uld_be the dioxins emitted from thé
Nitro plant eould play ajrgla in this higher mortality rate,
correct, sir?

A I would doube 1it, pr‘sqy‘ic could be 3£ vg use that
ianguage. | '

Q That's the la;guage Qﬁédg

A 6ince we cannot shy that it doeszs not, yved.

Q And, Doctor, it is known that chemicals can cause

|| eardiovascular heart disease, that's a known fact, isn't 1t; sip?

A Well, certainly cﬁemgqals can, I think.'

Q And, Doct;r. ean it not ba that the higher mortality
rate in Fhia valley, 1nc1u&1qg the Hitro workerc, is because
the chamical éhat these.ﬁeople‘are living in this éalley'hd#e
been exposed to?

A Well, you say "ca2a 1t not be", I think that, yes, I can't
aﬂswar 1t.1n‘thé‘negative. - |

Q Doctor, 18 there snything about the lifestyle of people
in this valley that would be different to your kn;wiedge from

the lifestyle of anybody élaa that could cause thisbincreased
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mortality rate from cavdiovescular diseage

A

Q

e

Q
A

Q

I am really not familiar enmough %ociiﬁh

Doctor, you have been there.

?w_ o o s

~ oy
r L

I have been there, byt I can't-<

You've walked the streets, have you not, sir?

Yos.

4 1

You testified in Couxt thera.

Yes.

w

You have eatsen there, you've slept there, you've stiyed

thera for weeks at a time.

A

Q

A

Q

I have been there for a few days, yes,

Is 1t for weeks at a tima?

No, I don’t--possibly one veek.,

Br. ﬁaet, you are familiar with their lifestyle as =much

you can be with that limited sojourn, isn't that right, sir?

A TFrom that very limited sojourn, I can't tell a thiag

sbout them that's differant.

Q

A

Q

A

Q

That'

They
Sir?
They

What

lifestyle s

8 corTract,

-

ﬁave a different sccent. -

1t

@

have a diffarent sccant ¢than we have at honme,
you can teli. Dr. Dost, 4a thet they live~their

much the seme or if not exaetly the same 88 the

rest of us, correect, sir?’
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A

Q

To the extent of my ksowlédpe, that could be correet,

They have MeDonald's, they have Kentucky- -Pried Chicken,

thay have Bonanzas, they have all of ;he gsame kind of eating

oir?

A

Q Aand you saw nothing about their lifestyle that you could

put your finger on or eveh come close to saying was the cause of

aetablishments that we have here ia §t. Clair County, den't they,

Yes, I presume. .

¢
s

this ipcreased mertality rate, iesn’t that correct, sir?

A

Q

That's correct.

The only thing that you do know that is diffasrent in

that valley from the rest of the country io the presence of - -

these chemical plants, 4sn’t that correct, sir?

A

Well, there are other parts of the country that have

ginilar, ﬁut that 1s all I know about, yes,

Q

There are other parts of the country that have chemical -

plantes as well, 135': thae right, sir?

A

Q

chemical plarnt right next door to them. The people that live in
East St, Louis have a chemicel plant right next doer teo then on

the sides of them, they have them in Wiﬁhington Park, they have

Yea.

The people that live in Rush City, Illineis have a

then 4in Sauget.

A

1 know that there are many plants around.
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Q And, Doctor, £here are higher cardiovaaculgr digense j”
rages in ;ny pléce that's not a large number of chemical planta,
isa't that qorrecf, sic? |

A That I doa't know, sir,

Q@ You don't know that?

4 o, sir. .

Q Have you looked for it, Doctox?
A Hﬁ, sir, 1 haycvnoﬁ.h

Q And, Dqétof, 1nsofar“as the people inside the plani'én&
the people-ouzside the-élant. if you don’t know right now from

this etudy vhether the people at Nitre have a higher or lower or

the same cardiovascular death rate &8s the people outside the plant

4n that valley, do you, sir?

A On the basis of the information I have, I don't know
what the relative rates are.

Q So 1t could be asg- -far as what you kn;v is chat Ehe heart
disease rate on ﬁhe people‘within.the:plant is higharﬂthan the

heart disesse vate or death rate of the peopla outside"ghe_ﬁ

llplant, correect, Dr. Doat? .

A On the bagia of the gnfogmaciou in this éaper,'l éoq't
know. It 4is iﬁtereating that they state that the incidence of |
heart diseagse in these people is slightly but not nignifiéa;tly,
not statistically, aignificaéiiyldiff@%@gé;froq'the'rate.;n.the

country at large, and they also point out“that tha State of

s

- )

145.
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Weat Virginia has found Ehae there 1p in fact a ézatiatlcally

different rate.

@ VWhere does it say that, Doctor? Wherc does 1t say that?

You are just putting that ia there, aren't you, Dr. Dost? It

doesn't say that at all.,

a4 I dénﬁe know whether it says Yetatistically different™ or mot.

Q No, you maid that it says 1it, dDut it doesn’t say that.
Look on Page 178, Dr. Dest.

A "Mortality from cardigvascular dfsease is known to be

higher thaa national rates in the Kenawha Valley whero the plant

ie located,"

1

Q And 1t‘doesn't gay statigtically significant, does 1t, six?

A Ho, you're zight. That'a corract.
@ And, Doctor, whethar thay're higher or lower, it could
be that the peeple in the plant and the peaple 1in the valley are

having their heart troubls from the chemicals to which they are

reapectively exposed, 1an‘e thae correét, sir?

A You o8y it eould be, knowing nothing else--

Q Doctorf-

"

L o .
e

A That could be. Lo
Q ?ﬁu cited Seveso as én-égaﬁp;e'GE'h’do;e.reaponau, did

you mot, sir? R S

A I don't remember. -

A
¥

Q You don't remember Mn,_ﬂqipeqqu'askedffqu about Seveso, Itaii?‘

Tt
Zely
’.".l—

146
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A

[P e v
VT . a t

He‘asked me, I believe, 1f thesre was chloracne at’

Saveso, and I sald that yea, there was.

Q

And you sald yes, there was, Now, that atatement, 1if

wa didn't know, havae any other information, would make us

believe that thae people at Seveso all had chloracme, wouldan't

it, sir?

A

q

you knew that?

A

Q

Not nocessarily, no, sir.

Doctor, in polnt of faet you know that vézy faw ‘adults

got thoraéna'and only sizteen percent of the kidn‘got”bhquacne,_

Tbat‘s correact,

"

And when you said that--vhen Mr. Heinemasn asked you

that question, you knev that theres was a very lov rate of incidence

of chloracne at Seveso, didn't you, gir?

A

Q

gir?

A

Q

Yeﬂq V “

&

And all those people were exposaed to this, weren't they,

A

Just a very emall psrcentage got chloraene,
oo "y

Yes. ' . - N r.,l

.And that indicatas again, oir, just as shown 1n the uosesl

Sel‘koff -tudy that uoma people can . be exyosed to a substance

i . o L !

and react one way and othar peOpla expoaed to the same: substance

and the sane doses don't react that way, isn't that cortbét;‘uir?

A

Q

At a glven exposure, ,yee. - ot }._T

Now, Dector, talking about Dr. Schroy'a work chat‘yéﬁ aﬁd
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Ty
Mr. Heineman weant back into;_youwstill got Pldintiff}dgExhibit
1413 there?

A Yes, I have 1t,

w

Q And there was gome discuasion about DDPT?

A Yes.

™

Q@ Would you look at the very first, the page numbered 1
on Exhibit 14137

A Yen.

Q Schroy says, does he*not,'thég the wvapor pressure of
DD? and TCDD are not identieal but they are similar?

A Yesz.

-

Q Does he also aay that the environuental amobility of
TCDD ghould be simllar to DDT?

A Yae.

»

F

mobility of DDT, Dr. Dost? - ° "’

A  He spoke about the volatility. -

-
r ¥

Q Yes. ' s TR

A 0f TCDD.

Q That's axactly what'herhid,'éiﬁn't hﬁ;’sir? C

A Yes.

P

~

Q And he says the same thing here, doesn't he, sir?"

: ' ' SN
Q HNow, Doctor, he testified in this case that he beliéves ; ;
".‘-‘.-:',l“ .F'_,

148 -

. Q And what d4id he say earlier was the cause of the enviroamental

A I am not really'sdrehthat he i3 saying the,aamejphiﬁg hevra,
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the world was contaminated with DDT because it was volatile,

| gov reeall that, sir?

A Yes.,

Q VWe went into that?

A Yéa.

Q And he is testifying here, not testifying here, his
atudy heré ha‘says the environnmental mobility of TCDD'mhould be
similar to DDT, éoemﬁ't hé, gir?

A Yes;'ﬁa is saying that.

Q En§ironmentaleobiligy means how 4t moves in the'eﬁfiranment.
doasn't iﬁ,_eir?

A Yes. - .

Q Aﬁd isn't ha sayingﬂ@@ailii spT eontéuiﬁéted the world
beesuse of ité volatiliey, Bec;ﬁib of.ita;ﬁaréieqlar kind of
mobility that TCDD has gﬁawéiwilar'o:\éhe same, siailar kind of
mobility? R B B

A 1 teallﬁ don't chinkmhe“is\mag§ﬂg;£hat\broad a’ébmpérinon.
sir.

Q Doctor, he says exactly that. He gays, "Thus, the
environmental mobility of TCDD ghould be similar to DDT,ﬁlénd
of gquote, doesn’t he, sir?

A Tes. v

Q@ I didn't add a word there?

A No, air.
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Q He is saying that they should be similar, isn't he, air?

A Yes,

-

Q@ And he says that several investigaters shoved that DDT
is mobile 4in -the environment because of wvhat, sir?
A Vaporirzation,

-2

Q And what is it that he is saying that is similar to

‘DDT?

A He i1s paying that the eanvircomental mobility of TCDD

|| should be similar te DDT.

Q And he dexzonstrates ian this study, does he aot, sir,

that it 8% 3

!»
S

A In thie study, pe‘igtlpeakiné éf the transpore of TCDD
in so0ils and 1ia compa%ing it to ﬁbf;w | ‘ 3{* f“i

Q He 1o :alkingA;bout ;he‘tt;nsport~up into the environment
through vaporircatien, ian't;he}—qirfi |

A Wéll,ﬂha is talking gbout ﬁow it bshaves in 9011}””1

Q wa, Doectoy, this tﬁgee pages here, he says, concludes,
"Thus TCDD ehould be mobila, via vaporization, in the environment
doesn't he, sir, on the next page?

A Yesn, he says that, .

Q Hév; Doécor, that vaporization im the environﬁoﬂtiil in
our envirenment, ian't_it. sir?

A Presumably.

-

Q And he is saying that TCDD should be mobile by'éherfaét:

~150

it
2

con
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A

Q

A

B [t

that it 1s vaporizaed in our environment, doesn’t he, nir?ﬁ’

He 1e drawing a comparison, he is making a prediction.

Well, and his study he comes out and aays his nmodel

‘proves his pradicticn, doesn't he. sir?

Well. in hie study his model deaczibes tha movament of

TCDD in soil io a aoil patrix,

Q

the valatillty of DDT and TCDD?

A

Q

Now, Doctor, doesn't he conclude that this modal fitse

Yea. in the aoil.

“w s T

Yea,' Dooz ha sayrin any place hare that TCDD will act

(

differently in the aoil or 1n the atmoaphere than DDT?

A

Well, he is not discuseing the atmosphere, really,

fgile

except as he, 4dn fact, he iéﬁ'é*diéepsaing tha atmosphere, I

don't believe he is talking teallf“about soill,

Q

Doctor, the wholé purpose of thisg atudy; ac¢cording to

his background notes, ias to show what'a going to happen’to’bvr

because it 18 a vpaor, that he =pends three pages‘ﬁiuéuaaiﬂg.

Tho only background he gives is discuasing thevvaporizatidﬁ

through volatility, isa't .thet right, air?

A

Q

Yag, -

-l s

And he concludes that hig model supports his theoxfga in

the background, doesn't he, sir?

A

Q

Yes, in the soil, ﬁhan’a what he 15 looking at.

Doctor, does he'ahnge:e%snywthnt it will act diﬁiarantiy",

151
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in the atmosphere than the DDI?

A EO, Sif-

Q@ Doean'? he say that TCDP should be mobile via vaporization

in the snvironment?

A Ha gays 1t should‘bex .

Q@ And hasn't he anid ;n}ufzcnﬁ, thhﬁlﬁn;ﬁ and Baeale have
demonstrated that TCDD iavvélétile i; iaﬁéféiofy microcosm and

v
field experiments? L e

T

A Yes,

Tt
1

Q@ 4And they measured thngQQﬁ in»tﬁé‘;ir,,Naah and Bgaie%}
A Yes. L : B

qQ In the form of vapor, corract, sir? '

A Well, thay used the term vapor, yes.

Q How, Doctor, are you-—-you mede--your Honor, I've got

past ten 'til five.

THE COURT: Gentlemen, could I sece you at the beneh ™ .

for a miﬁute.‘plaase?
{(An off-tha-fehogd discussion wag held
at the bench;)' N .
THE COURT: Okay. | . .

BY MR. CARR:

Q You've made a number .of statements about the volatilicy

in the ballast or that Eglin is like Sturgeon ballast. - Doctor, -

the material at Eglin was buried, wasn't it, sir?
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A Very sandy*

Q Did you understand my question. Dr. Dost? The material
st EglIn was burled?

A Excuse me, sir, Z did not hear your question correctly.
It was burled, it was placed on a dugout and covered,

Q And the material at Sturgeon and at Times Beach was not
burled, was 1t, sir?

A I do not know about Tines Beach, other than what 1 have
read «

Q Doctor, iIn Times Beach, the material was sprayed on the
surface. So you don"t know anything about Sturgeon other than
trhat you would have told, either?

A That"s correct.

Q Now, Doctor, you were given a long hypothetical question
about the fact that dirt was removed In this cleanup, were you
told that iIn the passing track, sir, they found 92,000 parts per
nlllion of OCP right In the middle of the passing track after
they removed all this dirt, after they did all this removal that
tfr. Helneman told you about?

A This was after the thaw, yes, there was one pocket—

Q Oh, one pocket? Is that what you were told? Did somebody
tell you-—

A I saw the data.

Q Doctor, are you answering questions that Mr. Helneman gave
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*

you on what he gave you or on independent research hare?

A

Q

A

through tﬁe attorneys.

Q

't

Uell, I have seen~-;
Could you auswer my question, Dactox?
Hell, all of qyfda§a,=e1étgveﬂgor3tui§enn~iatprov1dad

I'm~-dirscting your attentiom to the hypothetical

quastion thit Mr. Heineman gave you relative to the é¢leanup.

A

Q

Yes..

Dr. Dost, you undérsgan& that if you're enswering questions

that he's giving you that way or omn other facts that are not im

that hypothetical question, I have no way to cross sxamine you

on it except vhat's in that hypothetical. Now, did he not tell

you in that hypothetid&lg dié he, sir, that the passing track

gtill had 92,000 parts per million of OCP 4in 1¢?

‘A I don't remember. I don't believe that wvas in the
hypothetiesal.
Q And he didun't descrihe the papsing track éraa as a pockat;

d1d ha, sir?

A

Q

NO, Eiro

-

And then your understanding 1eg that this contamination

waa just iv 8 pocket soma place and ip that the reason you

gave thip answer that you did?

A

Q

-
Ty,

RPN
It was a oingle epot where that concentration wae obosrved. ™"

"

"o

And 1s the answar that you have given to the questions .
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that you--the answer that you heve given to Hr..Hefneman based

\
Y

upon your belief that ;h:éas a aingl; ﬁﬁgtii-
A Well, that was vhatlghe'qndlytibal‘dati shoved.
Q Then is the anower t¢ my _queation yes, that it is based
upon your belief that it wae a single spot?
A Tes. -
MR. CARR: Your Honor, I would move to strikae his ausver--
THE COURT: GCentleman, cqﬁld }oﬁ approach the bench,
plesaca?
(fha follewing confereuce was hald at the bench.)
MR. CARR: He now says that he responded to Mr. Helneman's
hypothetical Sasad uﬁon hias belief that it wvaa in & spot, 'and
I submit that I have abagclutely no way qf cross oxamining the
witnees 1f he ie going to answer questions based not on the
hypothetical given but on.exhibits that he's lcoked at and studies
that haven't o&harwi;o been identified.
THE COURT: Which specific answer or answers are you

talking about?

MR, CARR: That there wouldn't be any material therxe to

voletilize. Leot's sea, exactly what all did he ask him zbout?

Maybe rather than striking, I just better ask him gquastions
because the jury won'te-~they will remembar what he said, but they
won't remember because of the lateness of the hour what it was

that was stricken.,
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THE COURT: FPine. , . U7+ L e
.{The following proceedings were held in open-Couét,)
MR, CARR: I withdraw that Motion, your Honor.

THE COURT: Motion 48 withdrawn.

BY MR. GAﬁR:F

Q

A

Doctoyr, the data thag you got, what was 1t 4n the form af?

Hell, I szen o vafiagy'of-analytical data,‘sampling date,

that was taken at different times in that area.

Q

And it is your belfef that based upon that data that

there waa just a one sample tested that found 2 pocket of OCP

sfter the cleanup took place?

A

Ho, slr, not quitse. _There wag OCP found at various lavels.

There was only, as I recall, that one place whers there was a

high concentration.

0

Doctor, didn't you read, did you get the soil sample book

vhere thare 18 concentrations of 29,000, 30,000, 15,000 parts

per millfon of OCF in the phenols? You didn't see those?

A

That was after tha first clesnup and affer the thaw

began, as I recall, And that was, I believe, the reason why

the second cleanup was undertaken.

Q

That®ne tight,'noctor* The entire paasing traek and othar

areas besides had never been cleaned and they found those

levels of OCP and phenols there, didn't they, sir?

A

Down in the soil, yes,.

Yes

B ,
TR

el
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Q All rigﬁt;- How, Doctor, when yéﬁ ansvered the hypééheiical-f

‘that Mr. Heineman gave you, did you assume that the sscond elaahup

had already taken place?

A I spoumed thatimosé qf~~1 thisck I used the teym that mosg
of the material had been removed. ’

Q My question is, did you assume that the aecond clesanup
had taken place?

A I don't beliave x_ﬁaq.

Q@ And you assuned all thesc contanminations that weate there
then that you saw on this deta, assumed that sll-that tract was
thusly corntaminated, didn't you, sir? |

A I'm tzying to remember the ﬁypothetical.

Q@ And that's the problem, you are answering the:hypbthetical
but you have in mind other data that you saw, and we don't kunow |
vhat 1t is you are basing vour answer on. Now, when you answared
the hypothetical question, did you have in mind that the
cogtnmiﬁgted soil was all removed ‘or not?

4 I had in mind that Qqst'qf the contaminated soill was
removed snd there was still some material remaining.

@ And how much wan"tha; gome maiarial that was remaining?

A I suspect five percent.

Q Five percent of the material remained?

A Mr. Gilmer of the EPA, as I recall, saild :ﬁat 99 pereent

wan renoved, I had assumed 95.

v

H

t

.
1
<

K

‘.
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Q You ara'tilkiﬂg about Mr. Cilmer's statement in March
of '79, correct, sir?
A Yea. . -

Q@ Dr. Dost, that's what the EPA did say inm March of '79,

that's what the government officials sald exactly like you say,

but now after that, Dr. Dost, snd the answer to the question thst

:158

you gave to Mr. Heineman was based upon your belief that 99 'parcent

had been removed, I take 1t?

A 8Sir, 1 had-- .
Q Ninety~£five parcent had been removed?
A I had two hypqthaéicg;a.m

Q Excuse me, Could yoy ansvar that question, Dr. Dost?

A Tes, -
Q And, Doctor, the TCDD that was in the soil in April,
in April of '79 cthat wgo not removed could volatilize, couldn't
1c, six?
A In the sense of méviqg in the soil alowly, vyes.

Q Doctor, it could volatilisze from the top layer of that

soil that had trapped 1%, couldn't it, sir?

A If there was aay vight at the top, that would be poseible,

Q And, Doctor, you're gtill assuming that what Harry Gilmer

esid was correet, that 99 percent or 95 parcent had been
renoved, right, asir?

A In rxespect to the question you're asking, that wouldan't
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track conﬁaminacad for 300 feet or better in the area where it

réally matter.

Q Doctor, would you listcm _to ny gquestion and ansver it,

‘pleasa, cir? Arc yvou estill assuming that as Hr. Gilmer atated

in March .of ’?9 thet 99 parcent, or.aaiyou have assumad, 925
percent was rYeumoved?

A No, sir, because I had also been asked a hypothetical ghat
sssuned thers had been no clsanup, and ry conclusion-~

Q I's talkiag aboué the one wvhera you waere giving the‘claunup
but there ﬁaa 95 percent :enoved2_

A I don;t recall whether I was using a-figure. I Hé&:aada
the aséumptioﬁ that moaﬁ qf the material was gone and I doan't
think that I really assigned that perceamtage. I just don't
remenber it,

Q How, Doctor, are yéuuawara of the time that efter this

99 percent proncunced by .the EPA clean bill of health took place

‘that the fiah in the Kemnper pond died and the fiah in Saling

Creek died for nilas and wmiles around Sturgeon?

A ' Yos, .

Q Aﬁd you ara aware of the faet that they removed tons
‘and Eono §£'d1r£ after :hgc; sir?

A Yes, -

Q You arée aware of.ghemfacq that they found the passiag ~;h

spillad-iﬁ the ditcghes glongs?de and the srea between the passing

N oL
f
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track and thé nafin track conghngqnted?

A With OCP, yee.

Q And, Doctor, all of gthat took place after Harry Gilmer
pronounced a8 clean bill of ﬁealth, are you aware of that, sir?

A Tes, -

Q Poetor, how can you gomnciude that 99 parcent of it was
temoved? The figures that ERarry Gilmar‘wen: on had nothing to
do with the removal of the dirt subsequemtly, his information
cama only in the first dirt removing. He didn't say that after
that 1iun 1980 when the claanup finished. Be sald that before
the sscond cleanup a;ar started, aren't you aware of that?

A Yea. . |

Q And, Dector, the ballast that was poured on top of the
contaninated dirt in the passeing track, that would not prevent
the vapor from rising,lwould it, air?

A According to Dr. Sﬁhgpy..it would move about the same
as it does ia sand. - - -

Q Where did Dr. Schroy .say that?

A He made the statement it would move, it would behave
similarly to the way it behaved at Eglin.

Q You bolieve tha; he qaid,that; Dr. Dost?

A I believe that it wvas 1n_hia.;ést1mony,

Q And do you believe Ehét 1£ 1g;¥gde, s;r? "'f;l;

A

I think that it. would wmove sinilarly. I thiank that ) -$”~

- ,
! N ) " N i - o
L . » ¢ . " “a
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possibly thers might be some difference in rate, but the same
physice would apply. .
qQ nbv, Doctor, you know the buliaat {5 not sand, you know
thet, don't you, sir?

A It is coarse, yes, sir.

G And, Doctor, you alsq, oh, you don't know, you beliave
that all of the TCDD would go right down with solvent?

A  When it first spilled, it would go down with the
solvent.

Q You are not aware of what the Univereity of Hiasou:i
dineovargd in that aspect?

A Oh, yves; I certsinly am. .

Q Yhat did the University of Migsouri asay?

A They put TCDD ir a sqglvent, small amounts.

Q Excuse me, My qusstion Iis what did they conclude?

A They concluded that the soil would remove TCDD from a
solvent, but they used very smsll amounts of solvent, and I
would expect the TCDD‘to come out very réadily in the kiand of
experiment they conducted,

Q Now, Doctor, they ﬁhgeh'ﬁ--do'yog_agtaelwith Dr. Schroy
where ho said that the ﬁniveruify of ﬁ;suouri Etudy said that

the first inch and a half of the soil would. take up all the TCDD

i re-

contaminant? - . A - ::'n::'

A Well, in the experiment they did, that's true, It is a
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different aithﬁgiSA.

9 Well, then, you disagree with Dr; Schroy's statement that
it i3 not a different situation, is that vight, sir?

A I don't know whether Dr, Schroy said it would behave--

Q Mr. Schroy. L, |

A Mr. Schroy said 1t would behave exactly the same way in
the track as it did in that soil column,

Q Doctor, he testified that the University of Missouri
etudy ehowed it would go down zbhout three cehtimetera, a little
over an inch, and that a1l the TCDD would remaln in the top three
centinetors and the solvent would keep on going.

A Yes, in that experiment that they did, that's true,

Q And, Doctor, what sxperiment have you done to suggeant
that 1in tﬁe OﬁP situstion it would go with the solvent?

A I haven't done axperiments on TCDD in the soil, but:
the amount of solvent.

Q Dr., Dost, what I am ggk}ng you, have you done any work
to say that the University of Miaqgufiﬂw;:kldqésn’t apply to
Sturgeon? X R

A Well, I thiak "’tha't:._"aii',m.p_lgi phy'siica.;;r-o't‘f;'l.g‘éa_.y; thet it
doesn’t, |

Q Doctor, would you ané;ér_ﬁy question, please, sir?

A No, I have not. . ) S

Q Doctor, you kanow Dr. _Schroy has dome tha work--or Mr, Schroy
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and Bf. eremq§ have dona the work, ;nd you know the'Universiﬁﬁ
of Missouri has domne the work and University of Missouri say
end Mrx, 8chroy~intczpratq vhat thay say ag saying that when the
TCDD ie 1in a solvang, the top inch and a half iz going to catch
the TCDD, and you differ with that haaed‘;pon no work of your
ovn, is thet vight, Dr. Dost? '

A I differ.with‘it with resgpeet to Sturgeon, yes, sir,

Q Béaed-upon 20 work of your own?

A That's correct.

i

Q@ Doctor, if the Uaniveraity of Missouri is correct and 1f
Mr, Schroy ie correet, all the TCDD is there in that top layer
of soil, aren’t they, sir-~isn't it, air?

A I dou't think that's what Mr. Schroy said. If he maid

that it would behave in azactly the sz2me way that Missouri study,

then I would presume that. that- would be trus.

-

Q HNow; Doctor, don't_ygu'rqcall‘:ﬁqt ﬂt.!ﬂeineman.read
you the question, raad_ﬁrpm‘thé very pages, "OUESTION: So far

as Sturgeon is concetﬁed;,ﬁééod'upon‘fquriétﬁﬂieé;'if ve had

cold weather in January and February,started warming up in Mareh,

April, Msy, that's when the TGﬁD uhuldﬂetarﬁ volstilizing that'ne

in this top layer of soil," do you reeall that, sir?
A Yer. -

Q And the answaer waﬁ. ﬁThe,raga would increass probably

about June would be when it would reglly sgtart cauging problema

Tl ‘n.

Mopb gL ~
‘I"-‘. ..
P
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||wben 1t really starts to get hot.” Do you recall gbaﬁ;~eir1'“'"

A Yea,

Q  And you do recall that he agreed that the ICDD would be
in the top layer of soil,,d&n't you, eir? 1

¥} I'm sorzy, but I don't beliave that he said that tgﬂ
TCDD at Sturgeon vouid aéay in the top, in the top layer. EHe
wapg describing the physica of the gitdﬁtion in Missouri where
there was & small amount of solvent.

Q Doctor, where did youy ever say that the Hissouri'study‘
wes not vélid for Sturgeon?

A I don't recall that he said it was not valid. It
iliuetrated the effect of soil on TCDD in the idsai situation.

Q@ And, Dectox, thenhbe‘éasﬁaskéé hqw it ;puld gct at

8turgeon. Do you recall théc, gir? .

-
4

A I don't recall whit.he said..

4'.'
B [

G Dactor, he was asiék;thh,énésfioﬁfab§d§1t5€~fcﬁn would
aéart vélétilizing in the top-;syeQ:ofﬁp?ilg .
A | Yes, I recall than{i; . | )
UR. HEinEﬂAuz What page, .counsel?
MR. CARR: The.oné that you resd, counsel, on‘?aéé‘lﬁa.
A ' I am curious what Dr, Schroy saild, or Mr. Schroy, e&id
about the behavior of TCDD as it mnvgs iato the 9011‘13 a large

emount of OCP as the situation was at Sturgebh;

¢ Doctor; he agread that the OCP was a solvent, I think
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that's what he said. Does that ansver your gquestion?

A

That describes the solvent., I am not sure what hae

said with respect to material moving through the soil.

Q

4 better solveant, woa't i:, sir?

A

Doctor, 1t will go through the soil faster if it ig

!

It may, but it dopends on the amount of the solvent

and the flow rate,

Q

Yell, Dbr. Dast, on chét point, you have abgolutely

nothiag to counter what the University of Missouri says sbout

the OCP and the flow rate or anything else, isn't that right, sir?

A

Wall, their axperimgéf:vaqawith'diffcrent solvent, and

I balieve that their experiment 1s corrset. ‘ - ‘i;

Q

A

Q

A

Q

A

You believe it 31 éq;recg7g
Yan. o -

And the top iunch nnd_a:ﬁglf wﬁ;ld:c;dégin the TCDD?

I question that v;rfkntrqngly.

But, Doctor, you just got through saying it was corract.

I don't think that the Misscuril expasriment applies to

& massive amount of OCP and a very uinute amount-of TCDD moviag

through & seill column,

Q

A

Doctor, do you have aanything at all to base that judgment on? -

Only some basic physice, only my experience with Lo

chronatography colunns,

Q

Chromatography coluone?

]
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A It is the sama ﬁrineipla.
@ Dogctor, this Defendant's Exhibit 1148, de you still have
that, afir?
A Yes, 1 have. .
0 You rﬁferréd to Tiblq,B,vdid you not, sir?
A Yen. | -
Q Doctor, thay.discuaa”concantrationa-of fcnn in the air

in a shaded outside plot, don't. they, sir?

A Yes,

Ped

Q Dées that indiéat? ;ha: it 18 in the alr there, sir,
volatile and Aot degr;;aa‘b}ktpp éqnliéﬁt?} B
A Well, that whicﬁ'thex fognd,_yge, I'dog’t know. It dis8
in the air, certainly. '
Q And not degraded by the sunlight?
A  The amount that the&wnenqured wae not degraded,
Q Déctor, in thie same wvork of Schroy's he quotes frbﬁ
K;eure in whigh‘Hieure c@ncludea on Page 8, if you would Iépk, gir.
A Yes. |
Q. éfhst'measured losseg o£_1,3.6,8 TCDD f?om sodl may,haf&
been due te vaporizaéioa,:the reduction in 1,3,6,8‘TGDD congantraeions
in the field aoil‘plotu was not due to degradation or moveméht of
the molecule into the soil columa." Do you sec tha;,,ﬁir? | o L
A Yes, sir. N

Q And he cites with approval this utatemenf of Mieute*a,
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.., ".ﬁtl;r‘."‘;
kE P T

T iey

doesan't he, sir?
A Yea, sir. s
Q And what is the half life that Micure reported for
TCDD 4n tﬁis soil sample, eix?
& Well, for this TCDD? ,

[

Q  Yes.

A And it would differ, .théy report half times of 131 and

321 days.
Q@ Now, Dector, tha;'is<jus;-aiigﬁt1y more tHan the 36 hours
postulated earlier, is it not;:pig; and-by-s;ightly more, I mesn

8 heck of a lot more, isa't it, sir?

A Yes,

Q And, Doctor, there ig not 24 hours of daylight, is there,

eir?

A No, sir. .

Q And the‘TCDp that comes up in the ahady time or when it {'”‘
is under the ballaat and rises through the ballast in the gaseous |
form or the vapor form, it is not subject to degradation by any

theory that you know of, 1e 4t, sir?

A I‘IO, ﬂiro

-

Q Aand the 24-hour & day volatilization or vaporization
would be subject to inhalation by people living in that eommuéitgq,:' X
would 1t not, eir?

A If {t could get into _the atmomphere, yes.
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’ ; J)htniﬂiﬁ Yes
,‘ ""?"‘.
Q .Doct;r; i; ‘there an}gbing to érevént it from getting
1n;o the ltmoaphera other‘tﬁan lo%se:1ppfeus ballast and wouldnlt
gas rile thzouéh looss, porous bailas;?JLT- w o
A Gas will move r;n;oﬁly in that Lallast and small nmounta
ey ,-, . P LJ": -
of 1t will emarge._'w"l ?'ﬁv S -\"'é e |
‘ 'ér- It will all ulcimate;y emerge.,won t it, gir, acco?ding
to Sehroy 8 theoty? f ;f:f S {’:: {2-";5‘7 :'f :é | \::
Y _According to Schroy 8, thaory. ;": SR ;:' N —
th _?And.acco:d;ng to)Hiquc 8 calculétio;?‘az': ‘j o

o

A It will take a very, very long time. yes.
Q . Doctor, do you think tha; the 90 percent that he said

»volatilized 1n tha top one centimacer soil during the fira: aunnet

was a_long, long t;me?‘
LA - Thgtawhh_TCDD ihcdilq‘;:hqt;';wvaslépraygfd'oﬁ"t_i)é‘sixrfa,c.g'.“.~

- B

) Q - Yﬁé-. ‘
:t& ' And hs didn t, he sa&d that 1: vaporizad but the fact

'15 thnt hie model simply ahowa disappearance, and I think 1t is

very highly 1ikely :hat moat of 1t simply degraded 1n the aunlight.'

B

‘-Q . Doctor, you have’ nevgr done any work in this regard

have 7ou. air? .ja"ﬂ- '\j o
) I ’ ". ’ : .. L ",. B > N [ ' N B 1

""A  No, eir.

Q Mr.chhroy‘ﬁds,-ﬁEa he not, ‘gir?

. .
. - L
N . * M » - . - . ¢ ‘ - .ot g . 1 *q
“ . i . . a - .. R - H N 1 YRR . MY
A Yea aF . - . . - . SIS R L
» - o Yoty
. - . - ~ A .’A.

Q And hé says it volatilized, dida't he, air? .
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A Ee aaid that. yes. L : e, e o
4 " . AP . . Py = . .
i ?" ‘z;iﬁ»-. N-DUERIERLEE S »
’ 3 N o [ o2
? 3 T aew

, Q.: And ha anid QQ parceut og,it volttilized from thefﬁop

centimeter. didn t ha,, air? A” Lo ,“aj»r~.~o'~

(Lo e Ead A
[t 0y SRR ‘;, {_ = L 1
- : I i‘ PR
a2 Y, < v
% I A ~a b

A Yea. he waa projectiqg back

'Q,; Excuse me, Doctor. d;dn't ha say that e what occurred?

v

A Yes. he said that.‘1*._.;‘j‘i¢4_ U ."... L

That 9 “°t 8. very, vqry slow rata. is 1:. air? e T

> O

| He said that. wsll, he aaid volatilization.
_Docqar,mthgt g-not.a_ve:z, very slow rate, is i, siz? -

~

o

L . . (- . - v
- - * v T ‘
- i . - . .
3 . .. . - " *
o. > ~ . . . _
~ fa

-~ . ’ M ' 4

S Q: It 18 . exceedingly faqt tate..isn t 1t, Bir?
”ﬂ: Yea. if it is correcg. ] U :f‘ . .

K Q “Doctor. do you have any study at all :o suggaat that -

1t is 1ncorrect? j'.-,."‘"

R ~ ‘
. L. =
A . 4 » .
. & . “ - - . ] ’ .
. A . . .
- I i . . ‘ N Wt v . - ' 1) N
- A, Ne, air. . - . . . .
% A . T s = . . - . -
- . . b M ) . v i . . v
L - - - . S - . . B ~
i , . .

»

* Qf‘ And when you said eagliet that accozding ts Scbroy. ,.‘f;-]

- . .

1t wouldn t volatilize, you wera incorrect. veren t you, sit?

‘A-i We have had aq;roblem with a matter of degtee. ;'hgyef L
_ne;e: denied that TCDD would not volatilize. |
,;a Q‘ }I wonder if you could ditect fout attention ‘to m§ Q;%
question. Pr. Dolt.- You teléiéied juat a fev min;te; ago:égﬁt‘
sccording to Schroy. the rcﬁn would not. volatilize.3 That qgéfemgnt*

<5

' : 'k'.,.“-. .
in 1ncorrect. ian’ t it, sir. according to Schroy it would Vg flpﬁ
- ‘( B
vqlauuzg,‘wouldnac 18, atr? . _ B
o, ' ‘ -~ . G
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R e, CARR: That 8 all the questione I have. = ' .

11

14
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‘ f) L . KO e e { P i,
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, . || UL : 1L K :-l’ . 4(’ , } +
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Am I n trying to remembqr the contextiof my original answar.

S
¥

8chroy statea that tbat material volatilized at’ Times Beach. "zm

-

Q And is the annwer to oy quescion yas, "1t 1s correct
according to Schroy, it doea volatilize? . o el

& According to Sehroy.ti: does vola:ilize. Sy

J \*
. -

" Mr., BEINEHAN._ No gu@atiqns;;Judga. ST R e

.“fTKE COURT: Doctor, 1ou Bay, step down. Thank you.

M .

Gentlemen, could I gee you .at the beneh for a moment?
123;“ .f‘ (An offéthe;tecond~discqqaion was»he;d'f'”f s

AE' at the bench ) o

v 3
' N

. THE COURT' Okay, ladies and.gentlemen, wa are going

.

to break ‘for the day at this time ‘and as R remind you that you

HOn t;ba,comipg 1q.tomotrow,-we will sgg 'you Thursday morning
at_9£30.-'Thhnk you for .your Qt:éntiOp'gnd cooperation. ’ Qouré
19 adjournad. u

'3

Y L
.
~ .

v (A: thiu time, Court was adjourned far the day )
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STATE OF ILLINOIS
) SS
COUNTY OF ST* CLAIR )

I, Patricia A. Gandy, CSR, RPR, Official Court Reportar
In and for the Twentieth Judicial Circuit, and the Official Court
Reporter who transcribed the above-styled cause had on December 17,
1985, do hereby certify that the foregoing transcript of proceedings
Is a true, correct and complete transcript of the proceedings had
on said date.

DATED this 31st day of December, 1985

Official Court Reporter
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STATE OF ILLIHO:S )
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COUNTY OF ST. CLAIR )

I, RICHARD P. GOLDENHERSH, ¢;r;u1;’§udge in and for
the Twentieth Judicial‘cirquit. het?by.certify that the above
is & true and co:ract:transqrigtjbf'th;'procgeaéﬁééﬁgad in the
cape captioned: FRANCES E. EE#HER, et glf, v. MONSANTO COMPAXNY,
Cause No. 80-L-970, heard on Decenber 17, 1985

DATED this 6th day of January, 1986.

ENTER:

Richard P. Goldenhersh, Circult Judge-

-

N



