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BE IT REMEMBERED AND CERTIFIED, that heretofore,
bn tc-wit;, April 4, 1985, the matter as hersinbefore set

forth ¢ame'on‘Fbt haéring,befcre-fhe HdnorablevRichard‘P.'

' Boldenhersh, Circuit Judge in and for the Imehtiéth Judicial
‘Circuit, Stats of Illinois, and the Following was had of

record, to wit:

- April 3, ISBS )

:_'v(Thsqullﬁm;ng‘procaadings»mera had in chambers

out of the hearing and pressnce of the jury at 9:30 a.m.)

 THE COURT: It is just bs?éra trial. First of
all, what do eabh of you havémthat you waht to bringuup?
MR. CARR: ?cuf-Héhor; ijnuld liké~ﬁcf—thsrarw8re

certain‘ihpliad Chafges mada bg Mr. Nassif last night which

1 would like to gst on the raccrd;as soon as pdséible the

circumstaﬁceé’surrgunding_thé méﬁtaf thét'ha hasvaliégad_to
héya occurced o imp;iéd otcurrsﬁ sd'théfe Qould>bs na 1
ptabiams-ih ﬁhe‘;scofd at any time:as tn'whétbagtuéilu:.b
trénsﬁired.'
| THE COURT: That wésﬁabouﬁ tﬁé»Jurcr?
MR, CARR: That's correct.
THE COURT: And what do gou havé?7

MR. CRAVEN: Samé’subjact matter. We want to get3"

it clarified now, and we haVE'sevatal‘Hctions that we want

to makevand*—,
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THE COURT: Dn’thaf matter?

MR. CRAVEN: On that matter. And Judgs, we would
like to do it before we resume anything.

‘THE COURT: Wsell, ws ar= going ﬁo-hava all the

Jurors here in just a short time. 1’11 start this for a

‘while, but wse may Finish it up later. Go ahead.

MR. CARR: All right. If the Court will recall,
on.Septambef 87th or thersabouts a Juror got sick, a Mrs.
Melton, and was taken to the hospital and had an appendec—

tomy and a hystersctomy at that time. From that time until

1 about D;tobér 11th I believe we had no regular court ses-

sions, but ﬁhe Court uwas invccmmunicéticn with each sids,

at least the Court édvised us that he was in communication
with sach side, as to the circumstancés of this juror’s
illness, and as é matter of fact, callad-ftﬁa Cou;t advised
us that he would ca;l ths surgaan‘and‘the Family phgéicians
involved and find out when thié lady could come back to
court. énd I éssume when the Court called me, I'm confi-

dént, and advised me, that I'm sureitha'Court callad one or

more of the opposite Counsel and advised them of that cir-

cumstance as well. Thers was never to my knowlsdge any con-
Ferences other than by telephone with either the plaintiff’'s
Counsel or ths dafense Counsel. If there were conferences

with the defense Counsel Face to face, I'm not aware of them
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and I uwas not privied to them. The telephone cmnvétsaiians
of which I am aware and which did take place, the Court -

initially advisad us by telephone that we were going to

resume trial the Emlicwing day or Eollowihg mcndag,‘l'forgat

which it was right now because I did not také notes on the

circumstances, because ths Court had been advised by the

Family physician that this Juror would be out of action For

eight weeks or something of that sort, iF my memory serves

me right,_approximatelg aight weeks. The Court advised us

. that it uwas gbing‘tb notify the Jjurors--the bailiff to get

ahold of the Jjurors and to héva'them raturn'to Court the
Eoilowing day fcf the r58umb#10n of the trisl. And I éssuma
that startsd taking piace. Laﬁer oen that, I believe that
vérg SBme,dag; the Court caliad again and adyisad‘bs that hs
héd talked td tha opefating SQrgann and had besen infcrmad
that this lady could raturn to trial mithin é‘shqrt periodv
of tims, three to four wseks rathar‘thanvsix to eight wssks,
and that sha wanted to raturn to tha trial having,sxpandad
that period of time and thét the Court QeS'ﬁcing io wait in
vigw of the'nsQ'infcrmaticn racsived frow:the aoperating

surgeon that she could return to the trial. Now, all of

that 1 belisve took place by telephone--well, I do know none

of it tock place face to face. It is possible or concsiv-

‘able that there may have been a conference among all of us
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in the chambers. I know there was no in chambers conference

“in this matter of any sort without all Counsel being

' present. "My memory is is that all of this conversation took

placse bg'tslsphohe; that the Court commUnicétéd and at lesast
1 was advised at the tima that the Court was going to com-
municats this information to the opposité CounSel. Now, 1

do not know whether or n0t the Court advised opposite

Counsel that this Jjuror wanted to return. But, I am 93

percent sure that it was the Court that advised me that he

had heen advised by the bailiff that when she Qas going out

to notify the jurors--or notifging‘thEm by teiaphone, 1

assuma;rl don’t know whsther it was in person or not--but

when she was notifying them.that we wsre going to return to

ﬁrial withoﬁﬁ Mrs. Melton, Mrs. Melton informed hef ar
fellow Jjurors—-I ﬁon’t kﬁdwzwham‘it‘waé, and I don’'t have
'thatraccﬁraté of a memory of'it——of Fellow Jjurors that sha
did noﬁ wanﬁ this céss to proceed without hgr, that she was

mora than willing to come back, and the Court. And this is

the information that 1 have. Ndw, whether or not the Court

comhuhicated ta oppasita‘Ccunsel the}exactbsame iﬁforméticn  .
that was communicatsd to me or whetﬁer‘tha Court communi-
catad an anascdotal matter to the opposite‘Caunsal that the
Court did not give to,me, I don’t know; but, this ié what i

am awars of and know of the circumstances in question. ﬂhﬂ

Ay VR U YU U S U WU IR St SOV BT e
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that’s all I know about it, your Honor.

THE COURT: What do you have to say?

MR. CRAVEN: Judge, last night Mr. Carr said that
either the Court or ths bailiff?—

THE COURT: Yas.

-MR. CRAVEN: Relsatad to him ths content of conver-
sation with Mrs. Maltcﬁ. That was the first time we had any.
knowledge that thers was & conversation with Mfs. Melton or
the bcntsﬁt of it. So that one of two things is true.
Either the Court has ccmmunicatsd with Mr. Carr sx parte,
or the bailiff has been telling Mr., Carr what ths jJjurors
ars saying, or somecne has had a conversation with the
Juror of which ws have no knowledge. Now; when this First
aéoss-~we have checkad all the transcripts--when this First
arose Mr, Carr indicated that hes had no objection; ha
wanted to go ahead with ths trial; he didn't want to wait
for this Jjuror. And he said specifically, “We agree with
the Huticnithan, Judge, bescause I,dgn’t sa8 any prospect
that the lady is going to bé»back inside of threé wesks to
a monﬁh.” And that was Ssptasmber 27th.

THE COURT: Right;

MR. CRAVEN: He wasn’t prasent on ths Octoher 11th

‘b:ocaeding. But, we weare.

THE COURT: What was the Octobsr 11th?
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MR, CRQUEN: This was a subsequanﬁ in chambars
conversation,

ME. CARR: That’s when Monsantoc filsd a Motion--1
wasn't hers at that time--but Monsanto filed a Motion to
resumsg trial on thes raxt day rather than wait for the juror
to caha»back. i waaﬁ’t hare. |

THE COURT: This was a‘haa:ing on that?

‘NE. CARR: Yaes, there was a Motion thére,'and Mr.

Seigfreid represented the plaintiffs at thaet tims, and so

1]

ar as I know, that’s the only-—thesre’'s only two ssssiona
rslating to this hattar; that’'s on Septsmber 27th and
Dctober 11th. I don’t krow of eny octhars.

ME. CRAVEN: Now, it’s clesar ss the rscord sxists
now that what has happenad is that soms decisions have bhesn
made by Counsel and ths Court with referencs to Mrs., Melton
based wpon informatisn that we didn’t have, and taking Mr.
Carr’s stétaﬁant last night &8s ths truth, we ars sntitled
before wse go foruwarcd ahd we do move to strike Mrs. Mslton.
we want an svidantlacy hearing to datermineg the basis of

what M. Cerr said; whare he got the informetion; and since

Fir, Qarr has implicated the Court--and this morning proved

gven further—--then, Judge, we are respasctfully rsguesting
that we have an svidentiary hearing on this question with &

different Judge. Becaus= r, Carrs is indicating that hs




10

11

i

éags thet this was not a8 matter of sqb&taﬁce. We think it
was a mattsr‘sf substantial substanca" And ha is now
saying that hs got this in?urmation from tha Emuét. We
didn't have that'infcrmatian. Wa may well havé msderverg
gdiffaerant judghants with»rafarancﬁ to this Jjuror had ws head
that information. Sg, until we know what happened, whab
transpirsd, and how it transpired, ws don’t want to g0
forwasrd with this juror in tﬁa bgx. M, Cerr ssid he
didn’'t sither, and he:was willing to stop. Vﬁnd tﬁsn all of

the sudden ha changed bhis mind., aAnd our sxperisnce is that

he dpoesn’t do that willy-nilly. And he knew things thet we

didn’t know. And we have bean prsjudiced by ths Fact that
this Jjuror is sitting in that box. And wa want to find out

what happsnad,; why 1t happsnad; who knsw what; when; why

gidn’t sverygbody know it; and since Nr. Carc has implicated

wour Honor, ws ask that this ba done by-—wndsrc the supsr—

vision of a Judge other than yowur Honor., We nesd to have
tihe balliffF intercrogated as to conversations with Jucors.

We, I think, clearly ars--if the beiliff is involved--are

.entitled to havs a different beilifF. We are sntitled to

have the juror removed, and we have to Find cut what kind

of taint AiF any is appliceble ts the other jurors. And in

view of the--we recognize the serious nature of this; we

recognized the sericus nature of it last night whsn Mo,
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Carr stoocd up and mads thesa chsarvatinnsyta the Court and:
indicatsd o ths Court last night that we wculd»be‘prEparad

this mofning after we checked ths transcripts to sse uwhat

‘course of action we should taks.  ﬂnd, Judge, toc say ws sre

in é,hufrg and we want to go out thars end start thisvtrial
with that jucer in the'npx and with thess decisions thst
have beah madse, it is Jjust manifestly unfair, and we don’'t
want te do that. And we want to move expaditicﬁslg,and'ére
prepafad to move BEp&ditiDu%lg2upmﬂ'$ﬁQ kind of reasonable
investigstion with refarence to this matter.

THE CDURI:v ANy reSpcﬁﬁa?

MR. CARR: Your Honor, Counsel hasn'i bhsen hers

~and wasn’'t hers whsn this metter transpired. Obviously

Counssl is not awsre of the Fact that the Court did initi-

‘ally decide to procesd, a2nd thars is no guestion in my mind

but what ths Court advised not this perticular Counssel, but

by telsphore some other Counsel of the Court’s decision so
to do, becauss we waere gearing up to come back tha nsxt

.~ day. The Court was ordering us to coms back on the very

rext Monday. There's no gqusstion in my mind but whst ths
Court advissd one--whatever Counsel may have beasn in Court

that particuiar waslk, one of half a dozesn--af that Eatt.

- MNow,; it is abamlutﬁlg corract that whan we ware initially

advised that thers was an indefinits pariodvdf tims whan
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this juror was going to bs out, there’s no guestion but

what we did not want to wait an indsfinite tims., AAnd I

think sven at thai tim=, at thres to four wseks, w2 did not

‘want to wait that psciod of time. The Court, howsver, in

it’s discretion ruled that ws weren’t going to wait the

’aight wesks reguirsd that the Family phgsiciah-said.‘ Aand

tﬁs Dnlg‘pcssible way this Court could comh&nicate in that;
situation is by talaphgna; and I-~5gbtslaphcna communica;'
tion to the Gparéting doctsr’and'bg ﬁaleﬁhmﬁa cammunica-
ticn ta\the FfFamily physician., And to suggestf*fmr Eérﬁef

Judge Crawven to suggest that thers was any way of any

wrangdoing on the part of the Court in communicating that

by telsphons to wus on an administrativs mattsr has nothing
to do with & Jurcr being taintad. This Court was making up

it’s mind as svents devsloped whether or not it uwas

Cworthwhile to wait Fer the jursrc or not to wait For the

,jurmr. The Court did not communicats to me that the rsason

it wasigaing to walt the three or four weahé that the
Dﬁe:ating surgeon =sid it would take wes ﬁhe fact that the
Jgfor méntsd Eo'rﬁturn. The Ccur; communicated to ma--and I
dﬁﬁ’t knbw what the Tourt ﬁold'opposition Counsal hy

telephones~-the Court communicatsd ta ms that ths rsason

Cthat the Court had changed it’'s mind was becauss the

operating phusician said that this Jurar could return
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implication--the suggestion by Mc. Massif last niéht ané-

‘now thisrmnrning suggastéd by Mr. Craven that this Cuurt

Court had Eaund‘tha“ Facts had dsveloped in = mahna: that
‘wopld_allcw,her to continue bar duty. And to quaétinh'that

“juror or to question the bailifFf about this spisocde is

the.surgeon said, then I would suggest the Court is in

arrcr and ths Court sthld have communicatsd both sides of

11

within a ralatively short period of time. And the

hES»dcns‘scmething pr that this jurar is aamshcwutainted
becauss she expressed tn'a"bailiff gnd~~i’assums it waé to
the bailifff*and tha'bailiff axpressad ﬁc ths Ccurt ﬁhat.
she_wanféd to continue uith tha casa; that’$ a hal;m;rkfof
8 gcod,Jurﬁr that Monsanto should ba plaasad ahd'happg
with., It would bes & bad situation if a Jurcr'ﬁid'nct~want
tc~§erva. This lady sxprssssd desire tc éar?é, énd: H
cartainlg'at lsést to me the Court did not ;dmmuﬁicate?hgw‘
shekfalt about the méritg‘mf the cass nor that eha7h3g mads
any dacisicns about the merits pro Hmnsanto‘ﬁr anti mﬁnsan— :
to, It simply was--it got to me st leasst thg axpréssisn'cf

&g good citizsn who wanted to continue her duty anﬁ the

ebsurd and for the sharge‘to be made that the Court tansot :
communicats to Couneel by tslsphons in thisvﬁituatian.'
Now, 1if the Court did indeed adviss jusat plainti?ffth#t wé

were not going to proceed with this cass in view of what
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~ his decision. But, thers is no doubt in my mind ths facts

show that we did proceed upon the advice of the surgson
that it was not esight weeks; snd there’s no guestion in my

mind but what the Court communicatsd tc tha lawysrs For the

other side the very same facts that it cummunicatad to me

sbout the avéilsbilitg of that'jurmf. And we strongly

bpposa*émsll, and aven the impiicatibn-that this Court must

be itsslf the subject of an investigation over a8 decision

made tp walt for a Jjurocr’s recoupsration is absolutely

absurd, and it’'s another--their wanting to excuse this
1

juror 13'ansthe§ attempt of Monsanto to get the mi&trial
thattit’s‘baén lqdking ch Far manyg many. months,  And we
carfainlg oppose everything that Counsel has--for Monsan-
to-~has suggastéd. |

MR. CRAVEN: Judgs, this record now clsarly
indicates that back on Séptambar 27th Mr. Carr didn;t,want
to go Ecrward with_tﬁa cass, and hs then talksd in terms--
natkin,térmé of sight wssks, in ;arms of three to four
wasks, |

ME. CARR: I thought I did want to go Foruward

- with the case in September.

MR. CRAVEN: You said you wantsd her axcused,

MR, CARR: VYes, that’s uwhat 1 aaid; 1 did want to

‘“Qc ?crwérd‘_ You said I'didn’t.‘
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THE COURT: Let ma intargact‘scmathing. My
memory of it-—and I haven’t checksd angthlﬁg on. it--is that
both sides wanted to go Forward quickly with har or without
her., And it was my decisign, disag:eeing mith both of you,
after talking tb both of thea surgsons, both pf the doctars,
the surgemnvand ths‘traating doctor, or supsrvising da;tcr,
or whatever, that ws wsre poing to wait, daspite both of
you waenting toc go Forward. ﬁgww

| ME. CRAVER: But, Judgs--

THE COURT: HNow, wait & sscond. wait 8 sacond,
So, let ma correct ﬁhat. I dor’t think--my memory of it is
that no~uns changsad their position as Far a3 walting for
har Full zTime. That was my dscisimn basicslly in defiance
of sverybody as Far as whathser we would wait or not. and
85, lst me correct that ss far as anguna’s'pasiticn. Dp"

you have angthing Ffurther? You did make Motions, snd I

think you should have the last word on your ouwn fotions.

MR, CRAVEN: Well, it’s clesr that Mr. Carre
wanted to go forward and then decidsd to wait.
MR. CARR: Whers's that clear?

THE COURT: That’s what 1 was btrying to say. I

decided that everybody would wait.

ME. CRAVEN: Lst me just maks~—-1’11 cheack tha

Qctobsr 10th transcript~-but the Fact of the matter is
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according to Mr. Carr now--

THE COURT: Yes.
MR. CRAVEN: He knew something that we didn’'t

know about this Juror whan'he~wsa making a‘datision'back in

’?Saptembsr or Dcoctober. kﬁnﬁ wa don’t know how ha knaw it.

We know me‘didn‘t know it. And we think it was rslavant to

_pur decisions then as to what to do about this juror. Now,

it’s mot rcight For Mo, Carre to know somsthing and ws not to
know something. It's simply not cight. Now, somsons has :

taikad'with_this Juror, and we don’'t kncm who, what dig

the JQror say? What wsrs thanuastions?"what was the

basis for the questions? What was communicated to the
other juroes? Who did it?  Last night Mr. Carr said it .

was~-~ha thinks maybs it was a conversation of the Court

“with the juror.

MR. CARR: Mo,

MR . CEQUEN; Thaet's my wnderstanding.

ME. CARR: That's not what I said last night.

ﬁE. CRAVEN: And he 3§1d that sithar the Court or
the béiliff tqld.h1m~thi . IF tha bailiff has told him
phat Jurors aré aaging,zwha£ 2lase has tha bailiff tald him
the jurors are ﬁaging?y if thé‘bﬁlliffff: 

"MR. CAER: Let mae make it clsac. My haét recol-

“lection tcdaey, it was the Court and nct the bailifF.
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MR. CRAUEN: ALl right. That's sven mors
sarious. |

MR. CARR: wsll, I dan’'t care whsther it's more
serious or nmf, but that is the facts ss ! remsmber iﬁ.

MR. CRAVEN: But, that is even moré ssrious.
And, Judgs, it is simplg wrong to resume this trial with |
that Jurdr iﬁ the box until we know what happansd; whan it
happaned; with thm it happesned; why it happsned; and whg 
we didn’'t know it and have the same footing as Mo, Carr.
wa, that’'s messential Lo anyg notion of Ffairness snd dus
procssa.  Now, how do ws maks an‘iﬁtelligent dsci@ionvas Lo
what to do back in Octobsr whan this juror wés going to
hava surgacy whan we didr’t know what shs said io varicué
pmople. IFf theré was a convearsation with the juror by tﬁe
Court, we ars unawars of it. There’s no transcript of a

convarsation. I don’t know whether thare was ons or not.

1 don’t know what the Court told Mr. Carr in telephone

convarsations. Quite bbviaualg there's no way for us to
Know thaﬁ. Aﬁd e deoasn't know Qhat thae Caourt told Qs‘in
talephone ccvarsatibns. But, we are tslling this Court
thét this busingess af this jurar;srobsarvationa:mith rafsr—-
ance to hsr»burning desire to cantinua har sarvica-—why?
Wy T Good citizanship? Wall, tha;a ought to be--1 Jlust

don't--1'm not persuaded that that’'s necsssarily so. But,
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why? Why would she make thess observationa? And to wham?
It’s not right. This Jjuror is taintsd. But, bsfore you

makae a Jjudgment on that, lest’'s find out what is happsning,

whe’s talkingbto whom, why is thers conversation, why doss

ong side know scmathing and ths other side dossn’t, and
lst’s get at the root bottom of that First.

’HR. CaRR:  Your Honor, I suggest Counsel dossn’t
knmu‘what his side knows. Ware any of the--thers's no
doubt in my mind that the Court contacisd a lawysr From
Monsanto,  Who was thsbt, Mr. Ccaven?

MR, CRAVEN: It wss not me.

ME. CARR: Wsll, you don’:t krow then what was

said to ths lauwger from Nonsanto; do you, sic?

MR. CRAVEM: Mo, I don't.

iR, CARR: UWhat lewyer was it that was cmntécted
G more than one cccesion, not just once, about this
matter?

MR. CRAVEM: I'm teliimg the Court that we hsarad

Jlast night fFor the First time what that Jjurer said,

MBE. CARE: uWell, but what lswyer was it that has
hnowledgeT?

ME. CRAVEN: I don't krow.

ME. CaRR: Weall, how can gou_ait thers and make

some charges if you don't know what the Court told other
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CounsalT?

MR. CRAVEN: Mow, I'm nat Dr. Suskind; you don’t

get to use those tactics on me.

MR. CARR: Counsalmr; 1 suggastkgmu ars talkihg'
from ignorance. If you don't know whet the Court adviséd:
ﬁbnsantc attornsys in thiskantifa matter, hc@~csn an pos;-
.sibiu say that some informstion was communicatad aboﬁi'the
surgeson, abgut the time it was gwing‘tc‘tgks,vif gﬁu_haygl’
no knowledge of it7?

MR, CRAVEM: Why don’t we lst you talk'tﬁ M. "
Hzineman. I helisve gDQ wars the ona callsd.

MR. HEINEMAN: -I’m the one that ths Judgs called.

- Aand the Judge told me about that it would just be & time.

Therjudgs tald ms that hs had télked to ths doctors-- |
MR, caaé; Yes. R
MR. HEINEMAN: And that thers would be a parti-
cular tims when she wﬁuld return, pa:ﬁad. ) |

MR. CARR: Didn’t the Judge tell you on twc

‘oocasions-~first he told you we wers going to go sheasd with

this trisl and was notifgimg thabjurora?

- MR. HEINEMAN: No, I don’t recall any such

convarsation,

vHR, HASSIF: We got the transcript that=sags he's

going to talk to the doctors and than considsr going:for~f
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ward., That's what the transcript says.

MR. HEINEMAN: The information I got was that we

wsre not going forwasrd, that’s what I was told, that we

werg not going Ferward.

MR. NABSIF: Until he talked fto ths doctor.
MR. CARR: uell, until he talked to the doctor.

MR. HEINEMAN: Right. And ther I wse told when

we wers going back. That I was told, Thoss ars the two

things I was told. I wasn’t told about any conversstion

with a juror. I can’t imagine why the bailiff was talking

to the jurar about the passibilitg; as you suggested, that

we would return to trial without her,

MR, CAER: Wall, bscause that’'s what the Court

advised the Bailiff to tell the Jurogrs, thst we wasre going

to triasl.
MR, CRAVEN: Without har?
MR. CARR: Yas,
MR, CRRUEN: When?

MR. CARR: aAnd--whan the Court edvised us that he

had télk&d to tha Family physicisn and that 1t was going to

tale too long for ths recouperation to take place.

MR, CRAVENM: Is that on record anyplace?

MR. CARR: No. fAs I told you, Counssl, hs was

talking to the sttorneys For Monsanto and asttorneys For the
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piaintiff by telsphone. This was the decision the Court
Qés méking_Snd Justﬁéxactlg whatvfactélhs told, |

| ﬁR.'cgauEN; This wes in October?

" MR. CARR:  Saptsmbar." B

THE COuRIs' Eithar one of you have angthing more

to say? Okﬁg. As I told you bsforé_uhah I interruptad”"

your srgument, it was my decision to waith "1 don’t remem—

ber thecs EQer*béinQ any agreesment on it. Buk, 1 decided
' ihitiallg‘to go ahead and then decided later to wait. I,
excapt for tha meetings that ws had,hsre,:; cbht&ctéd-%li'

’:ammuﬁiaatsd'w;th Counsel for plaiﬁt;ff'anﬁ‘tauﬁsﬁl for

defandant‘cn the sams dég by talsphche and told both =sides

'tha'same_thing. I‘rﬁwambar_talking,ta Wou at gne time, M.

Heineman~-I’m not pbinting to gou”*and‘I'#emembsr talking

to Mr. Musgrave once and 1 don’t remember whether ! talked

to anyone slss in tha‘tims. I genarally, whan I’va'callad

cyour office, any of the four of you or Five of‘gnu whm ara

thebe, 1 just assumsd is notics t0 evargb0dg else. So,

whda?a: : can-gét, I talk to. And basipalig with the

‘plaintiffs alsc as far as aven Nr;,Carr or_ﬁ:.'Saigfraid;;

If 1 talk to ons, I figure I've talked to both. « And admin-

istratively I communicated.thié by telephons both on the

decision to go ahead and then my subseguant decision to

wait. As I said, I've told both sides the same thing. I
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don’t frankly remember whsather 1 sald‘angthiﬁg abﬁut this
thing or not. If I told aong, howsvar, I did tell another.
I'm caraful to do that, andlévan‘tc thsa pbint ét times tu'

making lists of what I'm going te communicate so I do tam»

murnicate the same substance to bmth_sidés if'fnr admiﬁif '

strative reasons I have to gﬁt‘shold‘gf sither of ycbfbg
talephoné. 1t was my decision to rasuma,fit was‘hu

decision to wsit, in tha faca, if I remambsr corréctlgj of .

a Motion to Proceed towards the end that was filed, &

written Motion, to go shead. I think that ss Mr. Carr

chafactsrizad this earl;ar, this is anecddtal_bmlg. I_'

“think that a mountain is being mada aut'DE a molehill, and

I think that theras is no juét reason under any ;ircumstancav

. to deleay the resumption of this trial this marning, and

there is no reason in thes worlad to atrika-fhis Jurof‘From

the Jurg panel. I think that this is making a mountain cut

of a molehill, I°'ll repsat it again. And your HMotions afaQ

entirely denied, and as far as I'm concsrnsd, the matter ié

closed. So, assuming that tha ju;Dfs_afs here by now, we
will resums. Wsll, befors we dm,bl‘vevgbﬁtan‘this request
Erﬁm a‘juraf fgr a day of f if anygbone has\éng objactién‘ta
ii. “And I hawve one questiﬁn I nesd clsared up froam ge#ﬁer~
dég’syarQUmant. Whan you mantimnadvan affidavit by Mr .

Carr, you ars talking about a sasction of ons of his
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respcnsas,,nmt a separata shzet sayging this is an affida-

vit; right?

MR. NRSSIF: Just ths affidavit that accompasnied. |

hie gntire list of objections, your Honor,

“THE COURT: He signed it?

HR. NASSIF: ves.

THE CBURI; And so, you are talking about that iﬁ 1|
the form of as an affidavit?

MR, NQSSIF:, Yes, sir, thal he had stisated that

‘everything in his objections were true.

"THE COURT:  Okay. BecaUQE 1 was locking for a
ssparataraffidavit attached to it,

MR. NASSIF: o

THE COURT: And I was wondering if I had missed
scmethigg. But, ﬁha:’ﬁ what géQ are talking sbout; there
wasn’'t & sabaréta affidavit? |

MR. NASSIF: HNo, not on the juror’s attentive-
ness or angfhing. 1t wasljust pért of hislentira
ébjectiqn. |

‘THE COURT: Okay.

'ﬁﬁ. MASSIF: Ws'll have a separate affidavit.

THE COURT: i underéﬁa&d gou will have a sspaf*_

ate affidavit on that one subjlsct. I was Just wondscing

S whather I had misssd somsthing.
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MR. NASSIF: No,

THE COURT: Ukég.

MR, CRAVEN: I assume u= can#be given leavse to
File‘anbaffidsvit ny Mr. Heinsman that he was the attcrﬁsg
called with rafersgnce to the subject matter of this and
reciting what ths convarsation was.v

THE COURT: You can recite whatsver you want,

' Both sides can File whatever thay want on this. I will

lopk it over and consider it as a Motion to Reconsider if

Wou dacids to File angthing, But, éufs, gou can File

- whatsver you want. I've got no problsm with that. and Mr.

Carr, youw may, oo, if gou wish. DJoss anybody have any

cbijection to that?

ﬁﬁ; MASSIF: Judge, can we gst Dack Lo you on
thig~--on this lstter? I'm not saying wa are going to have
am~ob3&ctiong,but we nesd to soct of talk From a schsdulihg .
standpoint.. |

THE COURT: Sure. But, I would like to tell her
Loday.

MRE. NASSIF: Yes; we’ll tell gou at noontims.

THE COURT: Fine. |

MR.,N%SSIF: Just give us a fsw hinuteﬁ to--

THE COURT: Sufs. |

MR, MASSIF: Ws won’t hold you wup.
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(The following prméeadinggﬁware had ih>the
hearing and présance of the Jurg,}_

THE BARILIFF: »Ewsrgmnsjplaaﬁe rise. This Circuit
Court of thavrwsntisth Jlecial Circgit of Illinais and St?
clair County is ﬁam 1n SBQQiaﬁ;>tha anarable Pichard P{

Goldanhearsah prssiding. Plsase bs seated.

=

ME CDUET:  Cood morning. Sorcy we are stacting
so lzte. As you heard this rafrain before, ws had sone

matters in chambers wa had to discuss cutsids the presence

of ths jury. Excuse me. We'ce Finished with thoss, and I

think now we cen proceed in the courtcroom. Mr. Carr, you

may proceed.

BY HME. CAPR
o Dr. Suskind, do you heve gour réport of September
28, 1380, that is, Plaintz"f‘s'zghihit-1éoo, in front of
ucg?v That 18 the Piaintiff’s Exhibit 1500, the raepact mf
Septembar 23, 19807 |
A Yes,réir,»l do, sir.
'@ Pardon?
. A ?@é, I have it.
D‘ ‘a1l right. Would you turn to pags S, pieasé.
Bactof,‘tsmard'the bottom of that page therafs 2 parsgraph

that 1 would like for you to axplain to us tha.maaning”of{v.
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It’s this paragreph-~1 kKnow the Jjury dossn't have a copy of
it so 1’11 read it, ”ﬁnothar interesting cbsecrvation
concerns the lsvels of HDL found in relation to pesrsons

with no history of chlorescne, & hiétmrg of chloracns ad

thoses with residual chloracne ﬂTablaiEEB. There appears

tc be lags residusl chlafacna.in thé group with HOL levels
of 45 opr more than those in the graup with levels less than

45, Lavels of 45 or grsater are known to be indicative of

‘average to low risk for coronary heart dissesse.” What doss

. that mean, Doctor?

A Well, studies that have besn done in lipoprctains' 

in relation Lo coronary dissass have determined that the

greatsr the HOL level, and particularly sbove 45, ths

frequency of coronary disssse appsars to bs lowsr; that is,

in the population cf:tha United States as s whole, sic.
0 Well, doems that msan that it’'s good to hsva HDL of
4S5 or sbove, and no mattar how high it goss?

A HNo, it wowld be--yes, that’'s right, it would ba.

According to these--to the spidemiclogic study rasults
- relating liﬁaprata;ns like HDL to tha fregusncy of coranary

‘dis:asaf%ley@ls highar than %S-haﬁe svlmeF risk, ar tha

freguency of coronary dissase 1is lowsr, sir.
& Now, Doctor, doss that mean no metter how high the

HDL gets, that’'s good?
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A Correct.

Q BECause there’'s a rafersnce rangs put in this--in
the METPATH laborstory of, I think, 30 to 75. And is it
étill considaread banafi;ial to have levels QF‘HUL sbovs
that topmost of this refersncs cange?

A ¥Yss, according to this.

G All right.

A 3o, the reférence ranga and all the rsferance
ranges in the HETFQIH have tz be looksd at with raspesct to
is out of tha refasrence rangs abhormai? “And in this
instance the-—if wou have & high KDL, let’s Bay over 75,
From a hsalth stendpoint, according to the epidemicloglc
study, it wowld be in gowur Favor with réaéwct to haart
dissass.,

G Qﬁdvif it's-~iFf it’s less than %5; that would bs
bad thenT?

é Well, not bad, but the--no, it can't be iqtarprst~
ted bad, it only can be ﬁﬁterprattad as--—

a Well, a greatar risk, i1F { rsad this cight.

I

Right.
&  That Wwou have 8 gresatar risk For heart ﬁiseaa&?
2 There may be a greatsr risk for Feart diszass,
Les, sir,

a Well, iz it maybs or-—you say hers, "It's known to

v
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be indicative of avearags tcllcw‘:isk for ﬁorona:y haért
disesss,” SQ, that would indicate;~‘

& ﬁcca:ding-tb_ths national study, sir.

G ‘ﬂll fight. So, abnvé &8 mand ha considerad low
riség‘bezaw 45 Qould be considersd higﬁ risk?

A Nc,?it would be é highar risk.

-§ ' Hijher:riak;:all right..

A YE%; sir, | |

3 jéo“*gnd Pou ﬁickad'tha lavel df 45 hsfafas tﬁe
sutnffF for thosé two kiﬁds of risks; did youw not, sic?

A Mo, ws didn't.

2 uell,‘guu’re tha ons that wrots this ducuwants and

gou used that valus beceuse it was of some importsnee or

significéhcs to you?

é Right.

'D"‘Is that’prperlg stated?

A Yes., We-- -

Gl All‘right.

A That's corrgﬁt,'sir;

N] NGm,,Bacior, and you did é Tabla 23 that apparsn-
’tlg,uses the-~th§t you can loopk at tb show tha~fgeg.‘uou |

have levals of ~-three lsvels above--4% and abcva,‘andvthrsm'

lsvels-~that’'s ths last pags of tha-fapmrt that 1've got,

Doctor; I don’t know LF it's tha'laat paga of ygours or nok.,
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= ?as, sir, it is.‘

g, You have thras lavsls.at-%s and above and thrag
lavels that are 45 and below--1 maan, below 45. Is that
tn:re:t,'sir?

= Yes.,

8  And in those two-—in the columns cf those that are

- below 45, 1 added up somewhsre =arlier, and 1 think thers’s

SE‘that ara below--lat’s ses, 17 and 35--yes, that's 82
that ars below %5;.carra¢t, sLic7

A If ygour édditimn is acchate,

{ Wwall, 1 think it is this morning.

A That could be that, sir, yss.

3

"1 just did it =marlisr, so I think it is,

_ﬂ Gkéy. |

G Well, you've got 17 in the column of no hisiarg
that asre bslow 45, do you not? |

A wall -~

C and you've got 38 in the column with & history of
chloracne; do gow not? And that adds up to 8 total of 33--

A YRS .

8 ~-iF 17 and 38 adds up, I think, to 53; does it

not, sicr? Sic?

a Mow, really that's 50 psrcent of your populaticon
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“You got LGB subjacté—«

~me we are talking about this group, sir.

£a
here that haakHﬁLvlavala of below 45; isn’t it, Doctor?

£ Fiftg ﬁarceﬁt of this particular group, sir.

o Yes, that’skwhat I'm talkihg about.

A  But it may bs normal For tha cast of the popu-
lation, s=irc,

Q Dsctcr,ll’m talking about the group that you
ﬁtuﬂieﬁvhsrs, 8% you are suers of, the group at the
'Krummrich Pl&ht in Saugst, Illinaisf thoss workers that
wgr% thers, sir, that’s ths Qraup"ﬁa ars telking abhout.

A That's burfsct, sir.,

@ All right, Dostor. So that I won’t nesd to repzsat
that"égain that that is the group mefra talking about; beean
talking about now for éeveral hauta; is that right?

A I don’t balieve it’s nacesssry for you te remind

Q 'Mom, n&:tsr, why did gmg add tc it "For this
group®? |
f : Bacauseg I think it has to bé put into ﬁafspectiva,
sir,
_m : Doctor, let’s procsed i we ﬁight.
A ‘Qkég, pleass do.
G Fifty pearcent of this group have got HDBL lsvals

that are below 45; isn’t that correct, sir?
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A  That's correct.
Q And, Doctor, dc‘gou have Exhibit 18074 in Frent of
wou; the chart that’s bsen prapared?'

MR. CARE: Your Honor, we have copiss, 1 know

‘the jury had it sarliser, but they had it as sarly as July

85, and 1’d liks thsm ndtkta hava to dié in. And I think
the Court nésds one aa_wall.
(At this timé the documents were passsed out to

the Jurars.)

2 MNow, Doctor, this Exhibit doesn’t have Ehtsrad as
abnormal iipids HOLs which ars below 45--

2! It shouldn’'t, sir.

a Doctor, do ygou undarstand I didn't finish mig
guestion whan you 1nterrqp§ad that?

A Yes, sir.

@ As a matter of Fact, I wss msking a statement
prapératcru to & guestion,

A Yam,

ME. CARR: Yowr Honor, would gdu-dlr@ct}the Jury
tmvdisregard,tha astatement of ths dbctar.
- THE COURT: Tre Jury is so instoucted. It was an

improper statement; it was not rgsponsive to any guestion

- pefore the witness.

MR. CRRE: And instruct the doctor not to do that
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agaih.

THE CQURT: <Ducta:, pléasa; Qa’ve only bsen in
court about ten minutss. . Lat’s try to start this day out
Eullbwing the Court’s admonitions.

MR, HEINEHQN: Objection, your Honor. May
Counsel apprﬁach thas banch?

THE COURT: Yes.

(The Ffollowing prccaedingé'wer& nad out-cf.thé
hsaring and in ths ﬁfaaence of the Juryg )

MR, HEINEHQN:V Okay, Judge, again, If indeed»what

tMr. Carr states to this witness is a guestion and not a

spesch, then the witness is entitlsd to snswer it. IF it

is & speech, than.it’ﬁhnuldn’t-ba given by Mr. Carr, and 1
mcvebthat it be stricksﬁ aﬁd the Jjury bs inﬁtrﬁctﬁd to
discegacd it. We can’t have it both ways, Judge. ’if it is
a8 qgast;mn, then the witnsss is entitled tb'reapand ko it
Bscause Mr. Carc makes one of thsse’étataments and then he

peuses, and the witness--ths Court has instructsd this

- witness that thoss things ars guestions just like angthing

~that sesms to he Followsd by a guestion mark, that it's 8

guestion, and so ha raspcnds’ta it. Ard then M. Carr

“says, "0Oh, no, wait & minute; I wasn’t Finished with my
‘question.” ‘Mpw, I object to that. I object to that

tactic, and 1 objact to the Court’'s instructicn to this
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witnass,

ME. CARR: Your Honor, thsre was no pauss. Any

tima 1 ask é_questicn’basad upcnkfaats that are in svidence

"I havs tu‘atate tha>fact5 to ths witn359‘Sd that hs :aﬁ

undarstand tharquastiun.' I was in tha~procéss of forming
the quastion whan,ﬁhié witnasa’inter;upted as he has‘in_:
mang»other peccasions,

THE COURT: ,I‘th¢ﬁk‘that’is a correct aﬁétéﬁagﬁ
of whaﬁ happerned. It was apparanﬁvta me that it was prgp*'
aratory to a question, ‘1've allowed both of you lasway in
basés that'ara'p:aparatérg to a quastlbn in~bath £hé/éirect
anditha cross for both of you. Ths stétsment was not
proper; 1 prbpsrlg advisad ths witness as faf~a3 tha£ aa
far as ﬁis conduct was concarnsd. Was wers in hars 1558 7_
than'tén minutes. We were here niné minutés éng Fifty

ssconds bafors we startad on this again. He was prapsrly

‘admonished. Maybe today we can have a reasonable cpara&-“‘

ticn of ths court procedurs rathef'tﬁan an sxercise in
avssion. But,ll think that whet.happanad’hefe“aﬁ.far‘;s
making‘thg Jury tc disrégard this and aé Far as ths Couré’s,
admonishhent to the wiﬁhass waé proper. 1t wes c;aatlg~~:
part of it‘waéAprspafatérg toc a quasticﬁ and not alf;hishsa,
QUéstian, and the witnaés imprbpsrlg'respcnﬁad. WI've'

admonishsd this witnass a number of timss to wait until ths.
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 'quasticﬁ,1s Finished; that ona in not capable of knowing

~what to answs: until ons has hsard what one is to answar.

S0, wour nbjactidn is dvarrulsd.

CTha fcllawirg praceedlngs wara had in the

"hsarlng and presance of Lha Jurg 2

Q. Now, Dactor, thia,lipid columnvdcas‘nct ccntaihu'

_fthe HDL findinga that are bslnw 45, ié déés, however,
‘cantain HUL**chec} marks For HOLs tﬁat ara above tha rafar;.
‘anca range set ouwt by the labcrauoru; Now, is it,ucqr
fbei;ef‘thatthdéa»chabks-fis it gour:mpihipn that thcse

'.ghscks$ﬁaprasahtisg high levels of HDL, that is,'ﬁhat'ara
»abc&é ths'rafsraﬁ;a,rénga mf thé'laﬁc;aterg, abe.in‘féci
:inatvihgﬁriOUS to tﬁe-wmrker but are henéficial~*is»a baﬁé—_ 

. Ficial thing to have?

'ﬂ»n Only aCndrding ﬁc th5 nétichal studies,:sir, @hichff 
is an aﬁ‘demiologlc studg | N
.D Yaa, ﬂnd that’'s the ﬁational studg that gou ‘va
Psllsd upon fcr the Sgatemant tha* ycu “e put in gour
repprt; isnwt'that correct, sir? |
'vlﬁ _'Yas., |

8 Now, Do ko, iF gcu'éddadv~if WHow subtract thasé,

there atenfour’in numbsr that Wers in thi§_colymn that have
 hiQh'HDL$ acccrding'té the :ecd:ds-that ars in auidanta,f

~and thers ar=s 61 total that havs'abnarmal lab reports for
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lipidS»in tﬁis charﬁ;. IE gou’vauédded thsm’up_it*s_ﬁl;
'Sg, iF you subtract those 't HDLs, that would leave 57 gat
_remainiﬁg in thét column; maulﬂ’it not, sir? |
A ‘Na, sir. | |
i~ ﬂﬁctnr, if géu szt;act Yy Frnm’él, the ramainder
1315?; is it not,vair? '
A YcQ’ra'talking sbout mbnarmal lab reports, sic?
Q | Dnatmr} I'm talkihg ab§ut the char£ that is in
frant‘cfvgau.
A ves.
Q '15079.
A Yes. And it indicates sbnormal lab Eaparta.
' Dsctar, I’m tél%ing about thg charﬁ. ‘Do goQ
ﬂundérstand I'm talking about thi# chart?
A  Yes, sir, |

@  All right. and, Doctor, in that chart, iF gou'll

iook at Bary, for ;nstanéa, gnu will ses that.thara is two

check-~twae check marks for him. Thars should be none for

" him becausez of e DLDL ilsvel which was normal and becausea

the HOL is above the rafsrence rangs. ﬁnd,_Dmctmr, if you

look at Harpatr, gyou’ll sse s check in,thére in that column
fct Harpso; will gbu not, sir?

‘A What is his namse, sir?

a .'Harpér; 23"998:3 of age, sir. On the fi;st pags,.
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Dr., Suskind. Harper.
A  Harpero. Dkagw
G vﬁhéut three-quartesrs of ths way down. That check

mark according to the records rapressnts a,high HDL, and

For that rsagon, since it is not injuricus to the worker,

it certainly cannot be considersd, if it is outsids the

fefaranca rangs, it cartéinlg cannot bha ccnaidsrad somé—
thing that is bad; can it, sic?

=3 FI can’t sag, s;f. |

@ Doctor, didn’t you Just agree that a high HOL is
good? | | o

A Nog. 1 3aid a high HIL according tc’this sﬁudg has
along with it a lower risk for Bsart diaaése. |

Q ' Eocter; E'm_su:e whét you said to'us garlisr wés-
thaﬁ hauing a’high HOL is pgood fo# the person, it’s?bana*
Ficial to him; he hés a ldwér risk df'heart'ﬁ;séass than

thosa persons with HOls bslow 45. Isn’'t that exactly what

you said, sircr?

A Yas, tﬁat’s what I;we>saié. Sut; theséfara
abnormal lab raports, and that’a~wrong; sir. |
-ME.'CBRE: Your Hanor,¢wduid gau“instfuct tha
witness tQ listen to my Question'éﬁd not go bagnﬁd it. ‘i.
didn’t ask him--

THE COURT: Doctor, you ﬁave3gone beyond it. . You
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weren’t asksd that guestion.

THE WITHESS: I'm sorry, but-——

THE COURT: Keep chr'reshonsas, pleaée, to the
quséticn that’s‘aéked of you. |

Ladies and gentlsman of tha jury, that remack was

not proper; I’m'érds:ing you to discsgard it. You may

. procesd.

8 Doctor, pgou havé agrésﬁ that having high HDL, that
is, ébmvaythe refsrence rangs and abavé 45, is bana?icialA
to the pgrscn,thét has that HDL Lavai; hava you not?

A Ho, 1 didn't say so;_ I said accofding-to tha
report, it may be. | | |

Q | All right.

A It may be. There’'s a big difference, sir.
O All right, Doctor.
- A ‘ Lika thé:@’s a big ﬁifferanme bewtaen gﬁndrmaléﬁd
ouwt of range.
HR. CARR: FYau; Honor, wowld Qmu inﬁtrpct th;
Qithaés thai that's imprbpér‘fcr him tﬁ_éag that and
instruct thé Jury te disregard what he said.
THE COURT: Doctaff'pleasa ﬁrg to restrain

yourself to the gquestion that’'s asked of you. This is

twice in @ row that you've gone bayond the gquestion that’s

besn asked of you. Ladiss and gentlsmen of the Jutg; ¥Tal¥]




12,

13

14

15
17

18
18

’EO
Bl
22
23

2y

W w

B

- are ordersd to disregard that ramark. It was not proper;

it was not reapbnsiva to aﬁg-quastxmn that was before tha

‘witness,

3 Doctor, according to this rapsrt, HOLs above 45 is

bensficial to ths paradn hawing ths HDLas; is thet cafr&ct?

’a : Iﬁ might ba}vsir.  

a It may be; 1s Lthat corractf‘

A It might bhs.

@ It might bé; is that cmrréct, Qir?

- A That's corrgmt. |

Q Tharnk you, Doctor. Ncm,,Herganfoedar»also,
acccrding to thé recofds, ha has ons check in the lipid:
éolumn, sir, and that also feprasents‘a high HDL. Do you
undarstand that, sir?
| A No, I don't, sic, hut if gmu.sag 80, I’ll”aagume
thet it is true. | |

a | All right. And, Doctcr, Einallg, Leétar, on the
nent pagé, also has ona check mark iﬁkhis column fbr thé
abrnocmal’ lab ragart‘liﬁids, and'that rapreaent5 avhighkﬁﬁL
as wall that is—-

A No, sir.

@ Doctor, I didn’t finish my question. Do you
undarstand I hadn’tlfiniahad'mg guestion?

4

A 1 thought you had; I apologize.
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HOL that's above 48, according to this report that you

refarred to, it is beneficial to tha person
high--an HOL above 45; is it not, sic?

f 1 might be, sir.

o nave a

@ That it might be beneficial; is that carrect?

a It might ba..

@ All right. Now, Doctor, on the othe: hand, Burke;

. on the first pege, Carter, O; Esmon; Gundlach. Jackscn on

that page; Kistner; Krack; ﬂalanowékg; MeBonrall; Nord-

hause; Purkey, Resves; Rensing; Richardson;
haveg no chack marks For lipid abnormalitiss
do they, sir?

A I dorn’'t helisve sa.

and Schrock

tn o that coclumng

@ But, all of tha othear psrsons according to the

rscords have HOL levels of balow %5, according tg thsse

records, Doctor. Now, if that is tha fact,
to this report, that’s ;? peopls in numberc,

addad to the 58 remaining--S57 ramaining ir

lipid column, if indesed it is abnormal--ass.

A It is not, sir.

MR. CARR: Your Honor, would you

_Jﬁrg,to disragard it.

zir, according
~and that 17
“he abnormal

ming that eic--

dirsct ths.

4 instruct the




—

10
11
12
13
14

15

17

1B

19

2o
21

-F

a3

-y

3|

' THE COURT: Doctor, pls&sa, that uas 0bviou$lg~---

.ﬁthat was obviously not the‘ehd of tha;quasﬁinn'thﬁt was

‘being asked of you. I’'ve asked you before to wait until

the QUasticn is Finished s6 you know what you ars supposed

to answar . The remark was impropar. Ladiss and géntlamén

of tha.Jurg, ymu are d:derad ta diaregardfthévramark that

was mada.

D._.maw, Déctcrf ifmthét is a.Fact;'i7 added tévS?
gi%es ué ?%imith:lipid lévels that aps‘either’abﬁormal"
according to tha-laboﬁatétg»raparﬁ.mr whgéhﬁafé Eélmw the
lsvel of 35; isn’'t that correct, Sir?  |

a "Nd,-éi?,'

| MR. HEINEﬁQN& ,ijsctibn, HOur Héﬁof. ﬁag
Cmunsei‘éppraachﬁthé bshﬁh?v : |
A 1t ié'ébsletaig ihcﬁrract.bu

THE CDURT: Doctor. Doctor. Doctor.  There's an

.objsction béing“made, Plaass’waitiunﬁil'I rula cnbths

objection befora,gou‘énsuar the Quaétioﬁ;
| | fThs f0l10Qi§g praceedingsiwé:e_had cut‘ef»thé
héérihgbanﬂ>in tha7brésénCBbéf.tha jufg.) |

MR; HEINEMAN: ?our anéf; the gquestion asked by
Nf..Céfr_aasumés and éaid if you assumé that it's abﬁor-v
mal toc ba below the 45 lsvel. Thst is incoffect.

MR. CARR: No, I didn’t say that,

D e — U U U U U S U P S AP
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MR. HEINEMAN: Oh, yss you did, Mr. Carr.

ME. CARR: I did not.

MR. HEINEMAN:. Yes, gauvdid.

MR. CARR: Mo, I did not.

MR. HEINEMAN: Yes, you did, And it’s absclutalu'

incorrect. Evan Dr. Carnow admits that a Finding balow 45

is not abnormal; that all the Ffamingham study damonstratas

is risk surrounding that figura,kthat‘ther&‘isn’t 8 normal

or abnormal For HDL, sccording to the rsports that Dr.
Carnﬁw interpretted in this courtroom. nhﬂ\so, it is= ébsc~
lutely misleadihg andvincarrect to ask this.uitn@ss or to
gven sugg&ﬁt>td this witnsss thaé a rsading below %S is an
abnormal li#iﬂ raading'on an HDL._'

MR. CARR: IF you listened tc my question, it did

not describe the HDL as abnormal. @and if you would read

the quaestion back to the Court if ths Court hés any ques-
tiorn on it. |
| THE CDuRT: I don’t have any QQesticn about it.
MB. CARR: All cight. |
THE cou&r:. I didn’t héarizt dsscribed as
abnormal éither; Yéu:.mbgection i$ overruled.
(Tha»followihg.proceadings wera had in ths
haaring and pfasence of the Jury .

MR. CARR: Would you rsad that guestion back to




~3 m tn 0w n

10

11

iz

13

15
17
18

19

20

gl

28

. 23

24

{0

the mitness, pleasa?

(At this time ths previous question was read back

by ths court reporter, as rédUssted.)

A Na, sir.

~3 Dactcr; a2 you asSuming that there ara 17 that

 are,ba1bw the lavel of %5, aécdrdiﬁg to the racnrds?jk

A1 gﬁ,

.G"‘éfe Qqu-ammumingkthéﬁ thers ié'S?,Eﬁat ara above
fhe laboiatOtQ refstahce rangs valuss givan, Ductaf?»

A Abova? : |

@ Qutsida-—aitharé~cﬁtsida the'faference‘rangas
inéhvbg the labcfatmrg? érs g§u essumingvthsﬁa‘a:a 57
sucﬁ.lipid requka fcrv;ndividuals; sir, ihst hesve one or
more such outsidé the réfé:ancevtangevyéluss?i‘Arebgéu
assumiﬁgithat; sic? | |

A‘ﬂ IF Qou want me to assume it, 1 m;ll.

8 That is what I am ssking gpg_to assumes that the

records show us.

A Dkag.‘
@ . Now, are gou assuming that, sir?
A I am.

2 Now, are Wou assuming that thére»érs 57 of thess

pecple that'have‘iipid'valuae that are Duteidé the rafer—

' eh¢a range_astab1ishéd by the labqratafgifcr these lipid
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values? Ares you doing that, sir?

A I am. |

g And there‘are 17,~sib, that have HDL lsvels of
balnm 45, Are you assuming thet,‘air?b In addition to tha
57. Ars you assuming that, sirc?

A If you want me to sssums it.

Q I'm asking you to assumé that that’'s what the
facts‘show. |

A Bkay, 1’1l essume it, sir.

@ Doctor, that is 7% in numbar; is it not, sirc?

A It adds wp to T4,

@ How, Doctor, 7% is what percantagé'aﬁ the 108
inwcivsd, eir?

A Seventy-four is not ébnmrmal, sir.

MR. CARER: Your Honmpr, wouwld youw direct the

witness to listen to my guestion and respond to my

. guestion.

THE COURT: DBoctor, that was not reépmnsiws o]
the gusstion., Listsn to thsa questidn and answsr thé gues-
ticn that’s bafore you and not something elss that uouvwaﬁt
to say, plsass. |

a Soctor--
THE COURT:. Ladies and gsntlemen of the Jury, you

ars ordersd to disregacrd that cremark. It was not properly
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@ Now, Doctor, 7% is sacparceht of the total; ia-it_ 
not, sir?
A Siktg~aight percent of what, sirc?
8] One. hundrad éight worksars.,
A And what do theg represant, sif?
@ - Excusa me, iﬁa wérkeré in ﬁhis study that You~~
- A And what doss S? raprassnt,'sir?~
MR;.CﬁRR; Yau;lﬂann:, direct the witness--
A 1 don't know what ch ars talking about.

THE COURT . Dmttmr; Doctor. . You are not asking
the qusstions. Listsn to tha questish3 and answer thé
quastiﬁns gpu‘are askad.‘

A I cannot answsf that quaétian, sir, batausé a
yes~-

THE COURT: Doctor. ﬂqctbr, Jjust walt For the 
next gqusstion, piaaaa. Bo ahsad, Counsal.

g Doctdr, 4 is 88 perésﬁt of 108; is it not, sic?

& If you sre raeferring to straight number&bwithbut'
beferring to this particulsr dacumsht, yes; buk, it'csnhﬁt
rafér to this documsnt, sirc.

MR. CARR: Your Honor, would gou instruct the
witness ha's gone beycnd tha scops Df ny Gusstion and ardar

the jJury to disrsgard it.

T S U VGPUR YAy R Qg U0V U S0 U S VU OV OS U SV U g IO SUUQ UG LU LU S U UUU SO0 UV - U R S
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»‘THE COURT: Doctor, as far as percentages, DOVer
80 percant of the qusStimnsithat you’ve bgen askad in thes
Viast fiva'minutaé you've snswersd imprapa:lg. You have
gone way bspond fha scope of tha'questiOﬁ. I ém»adman~
ishing you to listen to the guastion, wait until the entire
gqusstion is asked of gau so that you kﬁcwfmhat'gou’ve béen

asled, and kesp your answsrs within thé'sccpa of the

‘faueetion that's been asksd of you. Ladies and gantlemsn,

you are ordersd to disrasgard the last remark that maé\made

. by the witrnsss. It was not proper. You may procesd,

Counsel. . -
Q ‘Now, Doctor, you do agres that it would be unusual

or strenge for as few as 5B percent to have lipids outsidse

the established normal refacence. range; dcn‘trgou; air?

A No, sir, absclutalg‘nat. ‘1 do not sgree at all. 
‘Q fou don't agfasvmith thaﬁ st all?
A At all. Absolutely.
g And if'gcu said that gsstardag,;goubwaulﬁ have
baéh lging gastardéu?
A No. You askadkmé two quastions'gasiarday,bsir.
o ‘Do:tmt,,listen to tbia quasticﬁ that Qas askad of
O gesterdéga
A I know what the guestion is.

&  Doctor, would gou listen to the gquestion, pleass.
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*Now, Doctor, do you think it unusual or strangs thaf'SO

psople, that is 56 percent, would have lipids outside the

‘sstablished normal refecence rangesT” And your answar was,

»IF it were shsolutely trua, yes.” Wasn't that your answer

gastardég?
MR, HEINEMAN: Dbjséticﬁ,'gour Honor . ﬁag
Counssl approach the bench? |
THE COURT: ¥ss, you may.
(The Following pracsadings‘waré héd'qutéida'ﬁﬁef
hearing and in tha presence of the JUrg;)  |
" MR. HEINEMAN: Now, the Court will recall, 1

know, when I was cross examining Or. Cernow and I wowld

rafer to a portion of the testimony for impeachmsnt

purposes and Mr. Carr wowld suggest, “wsll; why don’t you
read in tha pther pagesT Why don’t you read on?”

MR. CARE: 1 intand tc read the rest of it,

‘Counsalor, aftér 1 mstablish this Ffirst.

Mir. HEIMEMAN: _That is absolutely misleading
basad upon what the doctor was askad immmdiatalg af'ter
that,

MR, CARR: MNo, it’'s not at all misleading, and I

“intend to read the rsst of it.

THE COURT: Let me, s3c I cen rule on it, lst me

ses 1t.

S i ol S ik i i et i el Sl
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ﬁR. CARR: This is ths qpaéﬁion that 1 Jjust
askad. This gquestion was pravioua‘ta thesa guestions.
| THE COURT: Now, wait a minute.
MR. CHRR:’ This gquestion was asked Eirst‘and,thsn'
thééa guestions.
THE COURT: Okay.

MR. CARE: This is tha gusstion I just rsad to

»

- him and than his énswar.’ I simply asked him ss Far whethar

or ﬁct bha ssid thatkuastatdag.

MBR. HEINEMAMN: For the record, your ﬂchar,'sc
that this will show L ‘Ihe First quastioﬁ and snswar that
Mﬁ. Carr just read ls followed bg~~ |

.fHE COURT: Wwell, I'd rathéf‘xermx this aﬁd maks
it part of ﬁhe record rathsr than taks the tima’at a8 bsnch
conferance to do that. I've read it gou‘may continue w;tﬁ
wour argument,

MR. HEIMEMAN: ‘Your Honor, I ﬁouid like to Bay

that what the doctor continues to say is thst Mr, Carr asks

hiim, "1F S8 percent of tha population ﬁc havse abnoimal

lipids.” It's that which the doctor ssid would bs strange.

"IE they have abnormal lipids.”

MR. CARR: Didn’'t he say that it were absolutely

true? Didn’t he respond to that gquestion?

ME. HEINEMAN: You noticed ha usead ths tarms
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MR.ftﬁER; ~—"ra§afance range“; Exactly.

HR; HEINEMAN: And a referencs range dcasn;ﬁ'maka
the detarminatimnbnarmal‘ar ?bnormal, Mr.’Cart. Fven Or.
Carno@ édmittad that.

THE COURT: I've read this matter which will be

weroxed and incorporested into the racord. 1 don’t think it

was'mislaadxng;l ?our’cbjectlon is ovarruied. It-wasxb
propaf impaachwent. |

(The Eolloming'prcéaéﬁings ware had in the
hearing and,prasanca of the jury.)

G Dﬁaédr; gcp do fecall nbw, do gou,lsir,»tﬁat that
was your answer to that quastion?

A I recall it, énd_it’a»incarract, sir. I uwas
wrong. It was 1ste in the dey snd thers wers twa unSf
ﬁiqne, dne‘about whether or not abnormal Qalues, 56 percant
abnormal valuas.uouid bé unusual, and 1 said uBs ., Buﬁ, put
of ranga ;s not the samebas abnotmal;_'énd you indicatsd-—

NH.,CﬁRR: vYour Honer, tha,witﬁsss has gone wall.
bayond the-- |

é I;m sorry, I'm sorry; that's al;bi have to ség,

(8] ‘:Dmctor,'gou do now agréa thatfgaQ said yasterday
that if S6 percent would have 1ipi&s outsids the estab-

lishad normel referencs rangé; that would ba unusual or

i e i e e e |l b, s, s, Aot bk e et i, s b et o o e Ao it | ke
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FStranga. Correct, sic?

A I said that, and it’s}incmrrect; air.

Q xﬁll right. Aﬁd thah, Doctor, you want on to say
right aftesr that quastign this quaestion was asked: |
"Doctor, if it’s accurate, it would be indsad passing
strange,_would it nﬁt, sic?” |

A Not with respect to that, with respect to--

THE COURT: Doctor, pleass. |

@ | This is mhat:the record shows, Dactor; Let me
start f&bm the top. M"How, Doctor, do you think it unU&ual )
or strange that 80 peopls, that is BB barcent,'waﬁld Baver
iipids gutside tha =2stablished normai referance rangas?”
Your answer was, “IF it were absolutely trus, ges;? And
then this question, "Doctor, if it’s scourats, it would ba
indesd passing strangs; would it not, sir?”  “ANSWER: If
it were accurata, ons wowld have to--" “OUESTION: Lat-mé
Finish, please. Lat mg Tinish my quastiﬁn, pleaSE; air..
The 8B percant of the pcpulaticﬁ ts have abncrmai-lipids?”

"ANSWER: If it wers accurate, it would be strange, sir,

wes."” U"QUESTION: and, Doctor, is that the kind of an

affect gou would sxpact From sxposurs and other absorption

to toxic substances, to certain kinds of toxic substances?”

Your answsr was, "Certain kinds of toxic substances, yes.”

Wasn’'t that your answer to thoss--
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A This wes my answars, sir,
. ~—-quastions at that time, Doctor?

A Indeed it was,

4, Yss.

A And 1 stick'hg it. ‘Fcrbébnmrmal Qalues._

MR. CORR: Your Honor, would You instruct ths
Jury to diﬁrsgardrthe lattef stétémsnt aof thebQitnesa and
instrﬁct the witness ﬁhat his answer is imprapar;"

THE COURT: Doctor, again; you'va gona-wag'bagand 
the guestion. ‘Your raquﬁés was nct’raspnnéiva ﬁa‘tﬁa
question; Ladiss and gantlemeh cf ths jury, gﬁ&;aée_
ardersd to ﬂiaregard the last rsspcnse.,

MR. HEINEHQN: Your Honor, may Counsel approach -

- the hench for a minute?

THE COURT ves.

(Iha‘falldming pracésdingé were had out of the
hsaring and in\tha prssanca cflthe jurg.)’

THE COURT: It's about 13, ang aithmugh we
ravan't besn in‘court For the Full time, thé_repmrter has
baan,w@rking the full time. I'd liks to take & sh&rt.ﬁraak
ﬁcm, In view of tha‘fraqueﬁties of the imprcpef fsspcnsas"
of}this witness, I would liks gmu>agaih,'ﬂr. Haineman,_to '7,'
talk'ta this.witnesé éwer the break and tfg to éxglain.tbrv

him sgein the court rules as far as making answers-- .
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| respchsas—?that»are responsive to tha guestion thét’s'bsihg
askad, no less and no more than thanuSStinn that is heing

asked. He's at an extramely high freguancy of doing that

this'morhihg, and it’s not really a good way Lo stact dff
the day. | |

MR, HEINENRN:“Ycur Honor, when YOou were méking_
us toyapprcacﬁ the bahch I was pb)acting at the sams tima
and asking to apprcaéh-tha banch,

THE COURT: Okay.

MR, HEINEMQN:-‘Eacause‘I wahtad to gbject tg wﬁét
gou Just did in instructing this_jurgto.diafegafd-ﬁhe
witnéeﬁ’ answer., Do ygowu mind turhing araﬁnd‘and faciﬁg the
Judgé as he's Drdérad gog to da, ar7dD Youw want to prégn and
prance in Efont of tﬁa JQrg? |
| MR. CARR: ‘Couhsal,'as-umuiknuw, I'm 1moking'

directlg at you; I'm not even half way loogking at you,

~ because goufére speaking. When the Judge is spsaking, I'm

logking at him. I'mvnow lcmking»at Bou aS‘gpu are No
looking at ma. |

MR. HEINEMAN: The Judge has ordered you, M.
Carr, te Face him, as he has ordersd me to Face him, and I
would sppreciate if you would obey the Judgs’s orders.

THE CDURT: ‘Dkag, gentleman, coma on.

MR, MEINEMS&N: Now, your Honor, to say that the
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addition of the statement, "And I stick by it” is not

-requhsi?s to thes qusstion and therefore should be disre-

gardaed by the Jurg is in my view ridiculous. It is clsarly
responsive to the qusstidn, Hes iz asked, ”Is‘that'gaut

testimony?” He said, “Yes, that’s my taestimony, and I

- stick by it Now, that is not a nonresponsivs answar, and

I objeﬁt to the Court instructing this gufy that it is and

instructing ths jury to disregacd it.

He, CARR: CaunSBi, he sven want bsyond that.

hppareﬂtlg gou didn't;heat him, but ha went beyond saying,
"l stick-bg,it}f He said somsthing &lsa, it was abnormal

or neot rormal or something of this sort in addition to

that. »
MR, HEINEMAN: No, ha‘didnft._
MR, EQER: He most cs:tainlg did.
‘IHE COURT: Yas, he did. ‘ﬁnd‘that wés tharpért

that was not respnnﬁiva.‘ Té;hnicallg thé "sticking by {t”

is not samething that he was askad, but it's reasonably

germnans tp'thebqueStion thet was asksd. But, the parts

~ about nmrmai~*abcut the abharmal, rather, that he started

1nto afterwards-and_ware_proparig intercrupted by Mr. Carr
wara not responsive. And that part was prcpétlg intar-

rupted; that part. The jury wes properly asdmonished to

‘disregard that point. The part of the guestion--answar,

ot it i i et ot et i, il e i
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'rathér, that gnu notéd'arguablgzis rasponsive to the.

guestion; I didn't have any problem with that part. So,

uaur”cbjéétinn is overrulad, and let’s taks s bresk. IF

You would do thatvas;parﬁ af the break, I wauld'éppra*

ciate it.

(Ths Following procesdings were had in the

v hearing and prasénea'cf the jUrQ.)

’ THE COURT: Ladiss and gentléhén._m&Qré'gcing Ec
take & short break at thia timeiand ﬁﬁah s will resumaﬂiﬁF’
I';duld §emind YOu duriné ang cf'thesevbrSaks Yo ara‘nat:
td discuss‘this'mattar among yourselves, with ahgane
Qutsida‘ths Jury ﬁénel,.br'aé of yet Form any apinibﬁs or

conclusions sbout the matters on the trial. Court is in

shart recess,

(At this time a recess was taken.>

(The Ecliowihgiprcéeaﬁings‘war& had in the

hearing and pfesencs‘of the Jurglfollawing’tha rebess.}

THE BAILIFF: Everyone please rise. You may be

- gested.

‘”,G By Mr1 Carr3' Dmcts:, ch éfélfamiliar, of 5ogrsa;
"mi:h the Mcs$$~gelikafE study, Dé?andé%ﬁ’s Exhib;t‘SOé? '
=] -~Yés, i am Eamiiiar with.it, sir. | V
B And do you héva_a copy of that im front of gcu?:_

A  No, I do not, gir. .
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ME. CARR: Would you give Defendant’s Exhibit S08

to the witness.

0  And page 178 of that exhibit, Docter. There is in

*J‘ﬁhat fehort*~in that study--a statémént with refarsnce to

| heart dissasa or deaths from hsart diseasé at Nitro; is

there not, sir?
A Yes, there is s statament sbout that.

'@ and, Doctor, Plaintiff’s Exhibit 1748 shows--us’ve

‘discussad this earlisr--the cause of deaths of those--of

: ths'38'that you had sxamined in 1883, it ﬁhaus the cause of

deéth; %ﬁnd,tﬁat’éghibitnahdws tﬁst_ﬁha heart dissass was
the‘greatQSt*bauss of déath,Adoaé it(no£, in\ﬁhmsa 387 |
AT 5eligve it deés. |
8 Yes. And Doctor, Dr. nbsas,alsc péihts out th$t 

tha:ﬁ‘is*a‘highar cafcnarg heart diseasz death cats in the

vstudu groun’than‘is.in the United States population ratas,

Do you sse that, sic?

A ves, I ses it. That’avnut har‘QOtk,’éip;

»'.Q v D0:tmr, I'm Buware of_thét;} But?»mg qﬁsstioh im0
Doasn’t‘ﬁbsasandSaiikﬁff maka that:ataﬁementvin ﬁhéir
repart and thég attribute it ta.ZaCE?Bafféuj db thsu‘nct,‘
air? | |

A ‘u?as,lf belisve thegrda, sir.

@ And you, of course, are familiaf;with'thévZack—vv‘_
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‘Baffag'studg in thch'theg'fauﬁQwin'tha workara that they

'studied that thers was a highsr mortality rate--that first

ofkallvths é N‘ﬁ. For the diseasas of thé ”irculatbru

sgstem was elauataﬁ and thag samﬂ 1t is mcst 1ikelg a

faflectlcn sf the h;gh mortalxtg nf haart dissasa that has

baenambserveﬁ For Charlsgton.and Uast Uirgina, and they

"alsq'fognd that for the tbtal Nitro plant'stUdg»pupulaﬂ

‘tignithare was a staﬁisticallg excess in deaths from

artaricBClafctig heart dissase ahd,a,dsfi:it 1n'déatha From

_other circulstory dissasss, You are Familiar with that?

A If they are referring to the Zéch¥Baffég'$tudg.
o fas,
’vﬁ That's what~thé_23ck*ﬂaffgg spparantly found,

& Yes. ﬁnﬂ, Doctor, the haatt diseease rate for

 tha$e wotkars7is eiévataﬁ; is it not, sir? According to

,‘Zack Baffeg?

A zhs~-acccrd1ng to 2ack~Gaffag for th@ who¢e popu- -

vlatiCn,vges.'

{.Q ﬁnd .Qactcr‘ the.Krummrich'plant'wcfkersf—and
that g amomg 8 group cf chemical workars im it not, sir,

that 8 worklng wlth chlorinated phanols~~*ha group that was

- studlad bg Zack- Baffag?

A Na, - thag studied all of the wcrkera, sir. Thay

studied ell the workers in the whole plant,
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a Nn, Doctor, thay studied the workers who weté
egpmsad tn’ths E;%;S—T prcduétion, gir; they didn’t study
ﬁhavwb:ksrs iﬁ'tha whmls’ﬁlant. | |

A ’I belisve--

8 You are»famiiiaf?~

A I Eelieva that tﬁe‘tctal‘number of pecplé in the
2ack-~Baffey population, the 8B4, sra all the worksrs ;ﬁ.thaf
plant, sir.

Q Doctmf; gau»arskawara~~w911,kI‘ll avan accept o
that, Doctor; I won’t avan quarrél with that, Uabtdr, _Qﬁd‘
that sﬁoms thaﬁ For the workers in tﬁat plant~~ih,£hat
chgmical’plaht then, doesn’'t it, sir, that tﬁég.had‘this
higher dsath rats; does it ndt, sir? | |

A According to that particular study, sirc.

Q Yes. And of courss2, the--we havs previcuslg'

| gstablished the extent of thé,cnhtaminatich of that plant

in which all of thoses workers might meilnhé ampcséd, havé;
we nﬁt; sir, as shown bQ’Plaiﬁtiff’s Exhibit 15878,:sir?
A  You have pointed it out to me. |
& » Yes,
'_ﬂ " I don't happen to sgres with it, but that's
besidas the point, sirc. |

, Q Ysee, it is beside the point, Doctor. I belisvs_it'

'is, bacauss that's already been established. Now, the
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higher death rate in those workers that had this kind of

gxposure is supported, is it nat;‘cr rather it’'s consis~-

“tent with the lipid out of reference range rsports as shown ‘

in Exhibit 1507 and consistent with the HOL lsvels in S5

paople 8t the Krummrich plant that were balow 45; iaﬁ’t
that correct?

A No, sir, it’s not.

Q Loctor, did_gdu not say-—-and éné step at a timg--

did you not say, sir, that the S5 that hed thssa low

isvals, that is below 45 HOL limits,'that théu weras at a

greater risk a:tarding to the Framiﬁgham study?
 $> They még have & highsr riskvfof haért_disaasa.v
@ lsn’t that what,géu said;'sir,-according to thé
Frahihgham-ﬁtudg thegbhaéé a highec risk?
A Acﬁmrding to the study that was déha, that demon—
Stratéd that, sir, wes.
] ‘Ana, Boctor, SC pa:caht~—1 th;nk‘itvwa5 53

actusllg was ths number--S0 percent of the, according to

 your report, SO parcent of the population at Sauget, I11li-

:ncis sre at that greater risk accnrding‘tm ths Framingham

study; is that ¢orrect, sic?
A No, sir.

a | Boctor, didn’t we sstablish that 53 had HDL lsvasls

-of bslow 457
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A We did.

@ ALl right. And didn’t we also establish that
actardiﬁg to the Frmmingham, that puts tham at a greatar
risk of‘hsart dissasa?

A It might put them at--

e Didn't uwe esﬁablish‘that?

A There’'s a difference betwean it does and it might.

G Well, Framingham ssid that a;cnrding to their
studies the psople who have HOL lavalé of below 45 are at
greatar risk is what they said; ian’t that correct?

A No, they said theg'might_bs at'gfsatar risk.
EBecausa wheﬁbgnu are dealing with statiétics,»thsra’s
nathing abséluta abouwt it, sir. -

a Doctor, I wnderstand that. But, they said
apcording to statistics, did they not, sir, as you stated
aarlisr this morning I thought, those that havs lbwsr
lavels ars at greaster riék; thoses that heave highaer lsevels,
ne ma;ter how high it goes, ars at a lesser risk. Isn’t
that what gpu said?

A Thag might be at a lower risk or they might be at
2 higher risk.

| Q i won't guarrel with that, Doctor. We'll accspt
that so we won’t go on erguing about tha might b= or can be

or ara. According to Framingham, 50 psrcent of the popu-

ittt ettt abbt, st b, et . e s et . i il S e e i e
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lation at the Krummrich Sauget, Illinois plant may be at'a_'
greéter risk of dying fram hsart diseass than the average
United Stetss populatich} isn't that corrsct?
’ﬂ No .
& 8ir?
A Ma. MNo.
o  Doctor--
A They éra~—_
o _ﬁidh’t o) éstablish that 53 have thisg risk Eéﬁtar,f
sic? That’a 50 percent of tha popuiation? | |
) That’svright. But, you said dgihg of hea%t
disaaéa. It'é the gfaatér risk for havihg heart disease;
for having. That's diFEa:ent, sir.

2  Doctor, than it fcllams,'dcas_it'nmt,~sir4 that if

you have heart dissass, that you are st a graétar:risk of

dging from haart diseasse if you've got it?

A You might be; it alsc_dapénds on how You tfeat.it;

Q You might get shot bsfore you have gour haar§
attack, or you might die of cancec Before you haue_a_hsar£ :
sttack, ﬁr somathing =lse might cause gour‘daath. But, if
gcu have that heart dissasé, Qéu are a8t risk Eram:duing
From it éra Hou naﬁ, s;r? |

a You mighﬁ be at risk, sir. It all depsnds on how

you treat it, sir.
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Q vYas, Doctor. 'and 50 percent of the pcpulaian that

. wou studisd at Saugst, Illinecis had this parti¢ular éisk

_ For hsart disease?

A  No, sir, I do not sgree with that.
i Doctor, doaé 50 aa:aent:havavlaﬁar than 457
‘A So what? |
,NR.’CQER: Your Hmnér, w0Qld gcQ direﬁt thé
witness to answer my question. |
'THE CUURI;'Imoctur, that gusstion wés not
vresponsive tm the question. Answesr tha questinn that's
gsked of you, sif.
A Fiftg’psr:sht according to ygour figures hevs a
level below, an HIL iaval halow 45,

Q  Mow, Doctor, it’'s hOt_mg Figurss; I did not takew4'

‘examine thesse workers; I did not conduct the HDL . Accor-

diﬂg te thes Figurss that.gou Found and that you ceported,
‘sif, SQ parcantkof theaa workars'haQ@'HDL levals of below'
43, isn't that correct, sir? ﬁccarding'tu}wﬁat you did?

A Ifﬁnn’t kﬁﬁw; i didnft aﬁd'theﬁ, sir; wou did,

'@  Now, Doctor, you said gbu'had ne quarrel with that
fact, sir. | |

A I have no guarrel, ba:ause I beliasvs ch.

Q ﬁil right, Doctor. Thaﬁ~~

ﬁb I belisve your mathamstics, sir.
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N You bslisve that the figures were taken from your

raports; don’'t youw, sir?

[ 1 would hops so.
0 You bsliavs that; dmh’t yau, sirc?

A Yes, I have confidence that what you’'re saying is

gsccurats,

2 Wall, Doctor, lock at your own tabla; Takla 23,

your raport, sir, Don’t teke my word for it; taks ygour

report, sir.

=) Yes,
a Didn’t wa sestablish that according to your report,

sir, 53 of thsse pacpis have levels balow 457 Didn’t ue

establish thét, Doctor, according to yowr reporkt?

A Yas, 1 balieve that if you count them up, that's

what they coms Lo,

2 And, Doctor, thoss ars wour Figurss,; ars they nmt,
ﬁir?b |

A Yes, the Figures that a:a~~:

B And that is ygour report; isrm’t it, sir?

A That is in tha rapo}t of Septembsr of 18BO, sir.

@ And adding up your taports, sir, it shows that 50

cpercent of ths population that you studised at Sauget, I111i-

nois, Jjust a few miles From here, have a grestar risk of

heart disssss than the'avarage population; isn’'t that
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correct, sic?

A That is not, air.

@ Didn't you sag,‘sir, that 45 is the level, sir?
That you have an ahove avsrage risk For haabt attack,fsir?

% According to an epidamislagic‘studg, sir;

8] Yes, Doctor, that’'s Qhat,f’m reﬁerriﬁ§ to;

A Yes,

@  According te this study, sir, So'parceht-~iisten:
to ma,bnoctcr**éccording to this study of-yours; éir; andv
according to the Framingham study, S0 pértént;of'the-plantv
population ihat you studied and repcrtad‘upon have a |
graater risk than avafaga of heart diseaﬁé;vhave thsg not,
éir? | |

= Nb, 8ir,

@ | What is i{inaccurate shout ﬁhat atatsment, sir?

A Tha inaccuracy, sir, is that goq have Lo compare
the'pbpulstich of the Krummrich group tova matched, which
the Framingham study did, a metchad in age and sex and
sconomic lavel with a ccntrbl population.

(] Isn’t that what Framingham did?

A They did, but ws didn’t.

IR] ¥Yas, Doctor, according to the Framingham study

“which had the control group which developsd thess fFigurss,

Doctor, according to that study, if pou wuse that study as a
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guide by uhich to analyze the Ssuget pesple, which you did,
sir, SO percant of your gfoup have iavels,lcmar than 45
HDL; don’t theu, sif? |

A Fiftg éercant have lsvels of bslow 45, that's
trﬁe. |

@ And if the Framingham--and the Framingham study

'aags thst'paopla with levﬁ;s lowsr than 48 are--may be at

greater risk of caontracting ﬁaart diseass; doss Lt not,
sir?
A They mag‘be. YUes .
o Isn’t.that what it says, sirT
oA that's uhat_it says; it may be.
3 | And thersfore, if that eppliss to your Sesugst,

Iilinois pupulation; then Iif it appliss-~Ooctor, oW Br®

you assuming that it applies? Are you going ta’assume that

it épplies, Joctor, so I don’t have to go through this

agéin.

MR, HE INEMAN : -pbgagticn; gour Monor. May
COunésl appraach‘tha‘bench? |

THE COURT: Ves, Qouvmagq

(Ths Ffollowing proceedings wers had out of the
hearing and in the presasnce of ths jurg.?

MR. HEINEMAM: 1 phject to his asking the witness

‘ to assume that the ?ramingham studg'applias to the Saugst
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population., Theras's no svidence to support that. The fact

of the mattsr is, ss the doctor ha2s just said, ths Framing-

ram study is an spidemioclogical study. And an epidsmio-

logical thdg was not performed at Xrummrich., Krummcich
group was not comparad to 2 control group. That’s why th§
doctor zsys that you can’'t maks tﬁat samg conclusion; Qou
can’t may that theg would have a higher risk of haart
disease. And therefora, it’'s mislsading and it’s inac~
curate to ask him to assume that ii does apply. There’s no
basis for such an assumption in ths rescord at all,

MR. CQRR:. Your Honor, the basis is the doctor

himself wused ths Framingham study in his Septamber 13880 .

report, and I just asked him about it., He himsslf raferred

"to tha 48 leval and heing at average cor grsater cisk or

lowsr rishk iFf you ars abpve or below. He himself spplied
it to the Saugst group.
THE COURT: He}did. Your sblsction is overruled.
(The Féilawing'prc:aedings werg had in the
hesring and presencs of the jury.?
Q Now, ﬁm;tor, arg godu assuming that it applise tao
the»Sauget groupT
2] 1 am not,
a | You arse not assuming?

A Mo,
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@ Now, Dostor, you applied it yourssif to the
Sauget, Illingis group; did gou ngt, sic?
B HB,Jwe mentioned tha fact, sir. Ws didn't apply
it, sir.
] Well, Doctor, didn’t‘gmu mantion 1&7
A We mentioned it as a—-
Q Oidrn’t you rafsr to it? And didr’t ygou use it in
wour Table 237 Didn't you wuse it yourself, Doctor?
A | wé mentiaoned iﬁ and we citsd--
o Doctor, my gquestion is: Didn’t'gou use‘it
poursslf?
a No, we didn’t; ws simply rescordsd it, sic.
@ Yog racorded it in the raports that you mada to
the Sauget psopls; didn't you, sic?
2] Right.
Q And used it in your report; didn’t you, sic?
A Wes simplg reported it.
(& BDoctor, did uuﬁ use it or not? Is it not therse or
not?
A Imn what?

In your report, Doctor.

(3]

A Wrat's in my report? The Fact that——
& The use of the Framingham study® Do you want to

look at it?
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A Sure. Uus haVEValraadgvgana thfough that, Mr.
Carr. | -

2 Yes.,

xhj’bwe_havé. It‘isﬁ;t a matter of use; it’'s a matter

of comment, And that’'s different, sir. In brﬂar to be

completsly accurate and 3cientific, we Felt it was naces-

sary to say this., But, to apply it to this group one nsads
a control; one has to have thas othar psaple_in Saugest,;

Illinois whp do npt work at the plant. And it’s very

likely, sir, that S0 percent of those might hsve levels

below 45.

a weli, Doctor, it may be very likely that they ail
rave it below, or they all haQs it sbove, or thsg~all héva
it in batwsén.' And thet’s not what 1 am asking you,
Doctor, Youw did sau‘in‘gour rapnrh, ﬁid Anil nct,bsir,
5Lavels‘bf~%5 or Qrsater afa known to be indicative of
avarsge toc low risk for coronary heaft,disaase.” Didn't
You say that, sir? |
| A We did say that, sir.

a3 ?ou'said that as a known fFact; didn’t ygou, sirc?

A . We said that beceuss of the siudg. |

o Excuse me, I didn’'t ask you becsusa, I asked gdu:
You said that as @ known fact; didn’t ygou, sic?

A . Tha Fact that thers was a study .




e

.
\\v_//‘ .

£ w N

n

[4: 8

10

11

43

14

is

18
17

18

20
exk
22
23

24

fahjaction~~

@ Doctor, no, gou said lsvs;s of 45 or grastar

‘kno@n to’ be indlcatlve; did you not, sic?

A'":ﬁil»right, by sbﬁingla studg}'
'-m‘ ‘Didn't you sagh;hat;‘s;%?
ﬁ»: we did; sure we did. |
'mi;vﬂll right. Ncwgvnogtor, using éhét levai whi

'uou‘uaad, assumihQ'now thgtmtha;vapplias, gir--~will yo

that, sir?

A I will not, sir, bamausa 1t dﬂ@SbuUt aﬁplg, )

MR. CARR: Your Honor, would gou dirsct the

‘witnsss to assume that it epplies.

“_ THE COURT: Dactéf!_gau aré~0rdsrad L0 as3um
that For purposss of thess qQéstibnsQ‘

MR. HEINEMAN: Hay we have a continuing

THE COURT: Yes, you may.
MR..HEINEhﬁN- -0 that?
.‘ THE COURT: You mag Pracesd ﬂr. Carr.

Q 'Now;.nactmr,'afe ggU‘going‘ta fcl‘ow the Cour

~crdar?

A I‘h&Ve ts sir; yes, sir.
;Q : Assumlng that that applzas Doctaf, 50 pefcan

tha population at ths Saugat Illinais plant may have

*grsatsr risk of coronary heart disaass;‘might they not,

are

t of
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- risk of heart disesss greater than asverags? Are you assum-

g5

air?
‘A No, sir.
] ata_gnu assuming it applias?[
A Yes, 1 am assumiﬁg, sir!b'
- Ars guu:assumiﬁg that SO“partant have laQelsf* )
A 1 a@ indasd; sir. |
Q@ ~-~have levels below that, sir?
8 .I am.
o ﬁﬁd‘iﬁ)daasbaﬁplg,vﬂactbr{ .ch,:and'sc»permaht
havé lower than that ieval;.ﬁm thegﬂhot, sir?
‘é I don’t know what that qusstibn maans; air;

@ Are you assuming that lower than 45 may indicate

ing”that?‘

& .I,havé béén,asked to assums that, sir.

Q ‘“ﬁnd avérg person that has bélombthatFMaQ;ba at
greater riék;rmég he not, sit?v

=) Ne, éirs |

G NQQ, Dcctar, You ab& not aséuming'it; afé Qou?

A 1 em.

o ﬁre‘gmu assumimg thgt averg §e§san that.has luwsf.'
thén $45 HDL level mag b@ at graatét bisk'mf haartjﬁisa&SaT
Ars you assuming that?

A That’s what you ars asking me to assume, yes,
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‘and 1 object to it. I ob
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Q Yes. 3o, evarg"pstson belcw that mag be at
greater risk; ccrrecﬁ, sic? U |
A Nb, sir:
Q Mow, ﬁmctor; gou are not aésuming~¥y
MR. CARRE: Your Honor, would gcu‘ihsﬁruct tﬁe
witnéss to assume it.
THE CﬁURTé Doctor--
THE WITNESS: 1 am% air,
THE COURT: Noj no. If you can come up m;th'that
othar answsr, yYou ars nct;  I am ordering you ﬁafassuMa
thét which has been statéd to gacvbg Cuunsel‘tn_aéauma;

MR. HKEINEMAN: Objection, your Honor. Nég .

‘Counsel approach the bench?

THE CODURT: Yaes, you may,

tThe following procesdings ware had out of the

hearing and in thas pressnce of ths Jjury.)

HE.»HEINEMQN; Your Honor, I ohjesct td”that'
statamant géQ just mads. IF you dan’ﬁ mind, I'm thinking"
the Court is entsring his appaaranca cn‘baha;f nF_;ham
plaintiff hers. Whan you make a statsment like, "IF you
can coms up withyan answér liks that, gou'ars not-assuming
that” you caﬁ’t comment like that in fFront of this Jury,
gct to it, 1 think it is abéa—

lutely outragscus for you to make a statemsnt likae that to
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this witness and in Front of that jury. And I objsct to

it and I think a mistriasl ought to be declared right.nﬁw

for you to make that kind of & commant with respect to this

witness and in Ernht mf this Jury.

ME, caRR} Your Honor, 1 think it's cﬁmplatéiu
appropriats Ffor the Court to make that comment plus mcré,_‘
Lbacauae-it;s perfectly nbvinusvthis man ig,flaunt;ng your
drdéfs. " He is noi assuming--

| THE COURT: In ordar for himvto‘make'thagé'tw¢
statements which are logicsal impossibilitiss, he has_tc ba
aithar‘daa?;‘dumb, or blind. They are not possible., If Sé'
can maks thét, hé is not assuming that tg which hs‘wés
askeé~ta.assume and which he said he waulﬂfassuma. 1
ordéréd him to aéaums it. MQ‘ccmmemtnwas.propar;"t wan

within thae scopafof what I amvallawad to do; and I am

' denging'gour Motion for & mistriasl. I would suggest that

in the noon break that you télk»to_him again about the
rulss of‘Court, thisvtima with emphasis about actuslly
accepting the assumptions that are given to him-ahﬂ .
opefating on them‘rather than sayging that he accapts thﬁmt
and then not accepting them and using’thém for the pufpose o

of the gusstion with which thay are asked. Your cbjsction

is overruled; your Motion For s mistrial is ovecruled. Tt

appears to be groundlsss.
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MR, HEINEMAN: VYour Honor, nobody askéd this wit~
nass why. All ch got were argumsntative questibnsvbu Mr.
Carr and then this ruling by the Court. Youw are saying--
Youw are intsrposing your sxpertisas over that of th;s

witness, You are saying he cannot make an ansusr like

that, when nobeody bhas asked him why., This man is an

sxpert. He is & physicisan. He has an opinion. And nobody
has asksd‘him whyg . énd yet, gou maks avcnnclusioﬁ, You, say
as a Judgse, "I know that hz can't be answaring that scocur-
atsly.” Wsll, you dﬁn’t know that, Judgs. You don’'t know
that,

THE CTOURT: I most certainly do. And it’'s %g
obligation to ssa thaet rules of this_Court are not
flauntéd,.avaded, a8 this witness is toying Lo do. aAand 1

will continus to do that, IF you want to object to it, pou

may go ahszd and gbject. I am gcing»ﬁa discharga my

responsibilities in this trial. Again, I want you to talk,

to this man as part cf his accepting assumptimhs. He is
obviously ﬁct doing what he said he would do accepting
sssumptions, and it’s somathiné that sthld ba raviawsd,
Yous objection isroverrulad ahd your Motion is danied{
Laet’s pfccaad.

(Tha Following procsedings were bad ih the

hsabing ard presence of the jury.)
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2 bNow, Doctor, oncs again, are you sssuming that

- according to the Framingham study, sir, that sveryone that -

nas an HOL level of lower than 45 may be at a risk, a

greaster risk than average of having coronary hsart diseass? .

- Are you assuming that, sir?

B If you ask me tae, I am assuming it, sirc.

Q Sb, if ore has a lsvel--if sveryone that hes a

level of low HOL may be at graatsc risk, then if ons has a

lavel lowatkthanyﬁﬁ HDL, he is according to Fram;ngham at
greater than averags risk? |
A Thaﬁ’s - cmm#licétaﬂ quastiun.
THE WITNESS: UWould you repsat it, aﬁg élaylg;
please, bacsuse I don’t undarstﬁnd it. |
@ Let ma explain it to gcu,_Bcctar.
A wall; let me hear the.qUEStian.

G Doctor, let me sxplain it Lo gow. You said youw

ars sssumning that sveryone, according to Framingham, thaf

gvaryone according to Ffamingham who has HIL levsls of

below 45 may be at greatsr than average risk of having

. heart diaeaée. You sgresd to do thét; didn’t gnu?,

8 Is that a new assumption or an old agsumption?

FQ Mo, Doctor, that’s ths old ane. YcQ agresed tg do

~that; digdn't you?

A Tha old one said that psrsons, naot svarybody .
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n] No, it seid averganm;

A Well, I didn’'t undsrstand it that:mau,_a;;.-"

2  wei1; that's what it said. HNow, ars gmu-§ssuming;
that évargona~~

A IF you are changing your statament and I assume

ik, I will have to assume it.

Q Doctor, I'm not changing my stétsmant.

THE COURT: Doctor, plesse don’t interrupt

‘Cnuhsal whan they ars asking the quastimn} Listen to tha

guestion, plsess,.
| _MR. CARR: Dkey. Rsad the guestion back t§ him
thet I posed so that he will bé sure that I sﬁ#d évérgcnaf 
(At this time ths pravious qussticn_wasfteadiﬁack

by theVCDQrt'repsétsr, as requestsed,.) |

A That’'s what you are aaking ma& now to assﬁma?

@ Na,’that’s whatyl askad o o assume befara. The
word ”evergone” was in thare, Boctor.

A 1 dign’t cecall it, sir.

Q Sic?

A I said i‘didn’t‘rscall‘that everyons was in there.

8@ MNouw, are Qou assuming, Doctor, thﬁt averyone—-—

A In this nsw a;aumptian, 1 wiil, sir, yes.

o Dscfor, it’s not 2 nBu 8ssumption; you haardnit in

there, did you not, sic?
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A 1 heard it this time, sir.
@ Now, Doctor, are you aesuming'that sveryone that
has lsvels QF 45 HDL and balow accmrding to Framingbham may

hbe a3t a graatsrvrisk mf"having coronary heart disessa? Are

youw assuming that, sir?

A Yes.

@ And that means évefgone; daasn'ﬁmit, si;? Ara you
assuming tﬁat svaryonas? IFf th@rekis—°ara gnu»assu&ing‘ |
thaﬁ, Ductcf?

A I've alrsady anawéreﬁ that quastimn,(air.

'Q kéll fight, Doctor. If one person hés HDL leval of
lowso than &5~~one pECson ia included in the phfgéa_avat9~
ona?

£ According to your asﬁumptiam; sir, gas._

] According--

A According tc.gour.aésumptibﬂ.

@  Doctor, according to the assumption that‘tha'Courtv
has ordered'gou tb taka. | | |

2] kﬁccording to that sssumption,

i.’.lb~ ACa we atiii going to quarcsl abmut that, sic?

A Well, no, but I think it has to ba put in par-.

-spactive.,

Q “Bmctor,,itfa‘baen put in perspactive. The Court -

has done it, you know it’s in perspsctive. Now, are you
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aasuming, sic--

A

‘_‘Q

I am indeed.

*4that averyong below that is at graater‘tisk,

sccording to Framingham?

a

Q

A

&

A

‘wg hava already astabliahed»that,‘gast sir.
8o, if.thafe’s oné’parson; he is at graétar ri
" He might be. |

' R#ccrding to Framingham?

Accarding to the assumption, sirc.

According to thes assumption, correct.

sk?

Mot asnording to Framingham; according to the

assumption..

g

A

- @

2]

“isn’t that what Framingham,said, Dﬂctnr?v
Ypu are assuming--

" Doctor, isn’t that what Framingham‘said?

Mo,

What did Framinghém‘sag?

Framingham didn’t say that aQergané mas‘ 
whag did Framingham say, sic?

Tha Framingham study said that pacsons-——

Yes,

Persons who heve levels of HOL below %Svﬁag~bs

greater risk.

m .

Yas,

at
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A hnd‘it‘didnft say ﬁhat BVBLYONS w#s. It said thét
perscnsvmau bé at gréatsr;riak. 8o ﬁhat'tha asaumption is
not the same as Framingham;a; o

= Ia}perscns al1~inclusi¢e, Doctor?  Is oﬁs included
in thse phrase~ei9 oﬁa nersaon includsd in the phrase |
pérscns?'v - W
A Itbmight pe and it might'not, air,

R All right. Now, Doctor, psrsons is greater than

on®; is it not, sic?

A - Parsons--it might bs ﬁwm; it might be tnfsa; it
might be ome hundred.
2 Eoétdr; parsons 1s grester than ons; is it not?
A '-Yés,:but iﬁ dcash;t msan everybody.

'@ Assume, Doctor, that parscns who have HDL levels

_of lower than 45 may bs at greatar risk of having hsart

diseass. Will you assume that, Doctor?

A If you arse asking me to, I’il assums that.
d Yes, 1'm askiné Qou té égaume thét. Wilil gou |
assume thet, sir?
A Yes.
2@ Thess penﬁla that chk at Krummrich are persons;
arsh’t’fheg, sir? |
| A They ere.

4 So, persgns that work st Krummcich who havs levels
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df greater than——lass than 45 HOL appording to Framingham
magkba at greataer riék; isn’t that correct, sir?'_

A Not naceasérilu. |

& Dector, are they psrsons?

2] Yas, ﬁQt“*gas, tﬁag are.,

Q  Sie? |

! Yas,

g pre you assuming that thsy acre pscsons?

A  Right.

Q And éccatding td Framihgham, theg‘ara PBr30Ny;
aran’'t they, sir’?

8 Yes.

e And if they have levels of 45 HBL or lcwer, they

have a greatsr risk of heart dissase, according to Framing-

ham; don’t they, =ir?
A  Nc, not nacessarily.
@ Doctor, isn’t that what you just said?

23 No .,

N Are you assuming that, sir? Are you assuming that

parsong that have lower than that mey be at grsater risk,
sic?

e I am.

Q Than, these psople at Krummrich Are pPursSons;

aren’t they, sir?
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A They ars,
a And iF they have those lsvsls, according ta
Framingham thay are st graatsrvriak; aran’£ they, sir?
A No, sir.
Q ﬁ;e thag‘persans?
A Yas, but not everybody--
e Exﬁuse ma. Are thsy psréons, sir?
A /Thsu are indsed.
@ Do they have levels of lowsr than %5?
A ¥Yes, thay a:é. |
G‘ And being parsans thgn that have levals lower than
45, thag conme mithin the Framingham dsefinition? -
A No, they do not.
@& Haw do thay not?
A Because persgns are npt specific, sir; pé;ﬁcns
are-~persons will include meny kinds of psocple.
‘Q  Yas, it includess workers-~
A 8o ﬁhat they may bs includad cr they might not'be;
@ Doctor, the word persons includes ths world;
dossn’t it, sir; any pacsons in tﬁa worid, sir, that have
levels of lowsr than %E‘HDL ars at.greatar risk? |
A 1t doesn’t say that. It said-~you said psrsons.
That doesn’'t maanvevargbodg_

3 . Np, Docter, you said persons.‘
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1 said snd you changed it from averygbody; ﬂid‘gnu

not, sicr? Yes, you did,

@  Doctor, are these--

A WUz are now talking sbout persons,

R Are these psople parscns or not?

A Yeg, they ars.

Q ﬁnd‘dc they have lsvels, 31r?'>

A They have diffarant lavsls, yes,

Q Lowar tﬁan &S\HDL; 50 percent of them?

R Yes, .

@ Do thesa peagple Fall within ths Framinghan
dafinition? |

f They may.

Q Do they Fall within the Framihgham definitimﬁ?

=) Thay may.

Q No, Do;tcr, i’h asking ygow 4o thég?

= Yas,

Q They do; don't thay, Doctor?

2] They Fall within thes %5,,but they don’t fall

withinm the risk definition, sir,

Q@

Doctor, the risk dafinition is thosa persons that

have lowsr than 45 may be a2t grester oisk; isn’t that ths

definition, sirc?

A’

Yes, I helisvs it 1is,
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Q All right, Doctor. Thesy fall within that defini~-
tion; don’t they, sir? They may bhe at greatét risk, may

they not, sir, these people at Krummre ich that havs these

lgvels lowsr than 457

A we’ve‘alreadg gald ;hat in cur papsr.
Q You've said it alrsady? ‘Thén, Docktor, th are
QOQ disputiﬂg it today?

THE CDURT: At this_pcintiin‘tima 1'd lika to
hreal fnr‘lunch. Okay. We’ll break for lanh at this
tims., UWe’ll resume at 1:15. The sdmonishments that 1 gave
wou sarlisrc will applg'auring this luﬁ:h braak~aiéa. Tha
Court is in'recess. |

(At this time a lunch recess was teken.)

(Thas following pfocaedingsbwara had in chambers
out pf tha hsaringband~presemca of the Jury Following the
lunch racasé,) |

MR. CRAVEN: Judge, wa talked with»ﬂr. Car: Just
a minute ago, what ws want to télk-ahout nnw is Or. Sus-
kind’s‘cchtinusd appesarence on thas stand and the Fact that
he’é been on the stand for two months really, two celsndar
manths——

THE COURT: Just abdut.

MR. CRAUEN; ~~18 pr 20 triel days. This man is

73 years old. He is exhausted. He has bean living away

Mkl ekl o, i, b o e e i et e i, i s i bt e
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: From hame'guing back getting back iate on Friday hights,
coming here in ﬁime for court the nekt day . Ha’s4%58vsral
times his tastimnng has been 1ntérrnptad by faasﬁn efydags"
of £ or samathing, cahing‘hare on ﬂmndag and ncrcburt sn:-1

- Tuesday. 1'm not faulting anyons for that; I;m juét éayihg.
that is a fact. |

THE CBURT: Right.

MR. CRAVEM: And we are toc 8 situstion where 8
combination of twe things, his health and tha.?act tha£ -
he's sxhausted and his oun’schedule. And we need to d:.

somathing about the rights of this witness. Mr. Earr is

. indicating--hs didn’t give us ang kind of an indication of

how long this isbgcing Lo coatinue. fng~-

| MR. CARR: qu didn’t ask me For an indicaﬁién.-
MR. MASSIF. He asked you if gou were close pé_

finishing.

| MR. CARR: That's corrsct. And 1 told you I was

; .not.

| MR, CRAVEN: And thers’s no way we know this,
And in any svent, wé are now asking that this witnass bs
petmittad te interrupt his tastimcng at this stage and éome
back after soma pericd of tims when he can recovaf;‘ It’'s
‘vafg ébuious to anyons, [ think, watching this trial tﬁat_

this thing is--ths tension is just gstting too great.. Drll

s e e e e e i e e e i e e+ e ———



O

10
11
12

13

14

15

18
17

18

18
20

!

22

23

w

B8O

Suskind is undar constant preﬁéure day and night., and 1

can ses Rex being gquite diFFersnt snd ha's shcwing'tha

iaﬂsion. And franklg, gaur‘ﬁanér, I séé the Court fafléct-
ing tension ﬁh#t goss on ih’th;a cau:tfcoh. And it’'s time
to take a'br&ak in that; not take é Sraak_from the trisl,
but taks é break frcm»this.witnese and ;qma'backvtc hiﬁ at
a later time @hen ihess tensions have abated énd when ha'’'s

recoverad. HASnd to continus with this mitness under thase

circumstancss lust simply--just simply can’t be sndurad.

Ang-~-
THE COURT: What’s your thoughts on the matter,
Mr. Carc?

ME. CARR: Your Honor, what tha Counsel requests

is First of all in my judgment way cut of line, bscauss
‘ahgthing that is mccurting;ralatihg,tm tha length of the

examination of this witness is the'making of the witnsss

and it’'s not my making nor the Court’s making. Tha witnsss

is doing it; he's doing it deliba;ats;y;_hevshuws absplute~

llg‘no aign of tensicn. He’'s smiling and laughing and from

‘all appserances ia,having a great time. And I certainly

suggest to Counsel that he's way in error if he thinks I'm
under any mors tension than I have besn from the beginning
of this cesa. They arse certainly not affebting»ma nar my

ebility to Ffunction, and he hasn’t baesn hara very long that
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he wouldn't say thet I show signs of tension. To put the
witness in contaxt, your Honor, hs startaed cn ths_loﬁh of
February, and we had the 1lth--that was Monday--the 1ith

was off and ths 12th wes of F becaussz it wez Lincoln’s

birthday. So, hs worked thrae dsys that weesk, The follow- |

ing’waekfwe ﬂéd no trial on the 17th, that was Washington's
birthday, end no trisl on the 20th and Blst. He worksd tuo
dqyé that weesk., He cﬁuldn’t ba hesras on tha Z20th énd 8lst.,
Thavfallmming wesk Qa had no trial on thas Monday bscauss I
had to be in tha Fourth District ﬂpﬁallata Court in Sﬁring~
fi=ld, and ws had four days of trial.

MR. SEIGFREID: “Na trial; Judge was ill.”

’HH.,CQRR: That’s corraect. The Judgs wss sick

- For—-

THE COURT: ?or aboutb fnur daus.

MR. CARE: Thrae déysvthatkuaak.p;us tha fourth
day. wae had TMotions, & Juror Qas»nnt in ths courtroom; a
Juror had preoblems getting there, and 3o we didn't hava it.
So, actually that wask no problesms at sll with him being
here; he had a long time off. The wgek of ﬁar:h 3rd, at

the request of DOr. Suskind we shut down on Wadnssday. UWe

- had two days st the beginning of the weelk and two deys st

the snd of the week.

THE COURT: Right.
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MR. CARR: The waek after that we had court on

Monday, no court on Tuesday, no court--snd court on Wednes-

Cday, no court Thursday or Friday.

THE COURT: Right. That was when [ was on the
faculty of tha judicial conference.

NE.”CQRR: We had two days of court that wesk,

The following waék, the wask of March 17th, wé‘had~nu sourt

on tha 18th and we endasd court at 3 p.m. on Friday ths

Elaﬁ. Sp, we had threse and three qua:ter days of trial
that wesk. The following wesk, the wesk of March B4th, we

had no court on Thursday and Friday. We had thres days of

- mourt ﬁhat wassk., The fullﬁwing waesk ws had no cowrt on

Tuésdag; We had four dags of trisl that‘waak. And that's
the wéek was'rg 1o righ£ ﬁnw. ‘Thi$>i§:tha longaest. We’'ve
had Four daysfcf trial thia waék, goﬁr Haﬁmr. vThéra has
been nc burden. weihsvs not hé# éiﬂcé this witness hés.

besn hers a wes)k of sslid trisl. Ws hava had mang braaks,

,mang-;egasses, to acﬁmmmndata this witness and bscausé the
Court was sick'and‘bgcauéa mf'tha cﬁnférancas and bacauvse
vaf hélidaga‘.vThia wiﬁnasg*~i could have finishad with this
_wiinass inside of a wesk if the Qitnaéélhad raapmﬁded,és é
'_witnasg ié gxpactad tq féspahd §nd aé this Caﬁrh dicactsd

“him tavraspmﬁd. Ha has simply rsfused to do so. Now,

Caunsasl abperantlg now is'sauing that they can’t mpntrbi
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him; that he’s out of control, wall, it appsars to me thet

if'ﬁé’s-out oE'contrml‘ that cartainlg is his problsm} Gnd

“he* s a verg ahpegiancad~*ha dmash’t ahow tha laast sign of

Eatlgae ncr the least sign cf belng cancarned cr upsst

‘about’ h;s delibarate Elaun*iﬁg of the Caur;. I cauld

»f nlsh thls Cross axamlnaticn af ‘him naxt w&sk withot ang

prcblams whatsoevar“—withaut a quastian I cuuld fzﬁish this

cross examinaticn next wesk iF tha wﬂtness ware ta raspcnd.
>,wa hava had to gn back again and again 5nm sgain to ra-

vestahlish pnints alreadg estahlishad .thra ian’t a-dag"

gaas bg that I dan t have to rewastabllsh palnts alrﬂadg

o mada . Tha bast s&ampla of what 5 accurred i® just hara

right‘befcrs noan. I sua tad au trging tu astab‘iah tha
p:abl&ms-with thé HBLs’ e finallg snd up rignt hafore

ﬁcoh;'?wéil, I said that all the time in mg rep £.” as if

what do we have this disputg about. He danlsd it to. stact

with, *and then he snds up saying, ”wall 1 salﬂ that all the |
time thera -3 na prahlam with that.”
ATHE/C DURT: Lst me snterrupt you. All the jurcrs

are hera. :I_wsmt~taf~wafll Finish thiﬁ afts: :muft; ”1711 

‘_aﬁnbunce,'sm this Jjurer can‘maka_hariplans, thet we’ll be

mffufuasdagvﬁpfil'e; and at the end of court this afterncaﬂ )
we’'ll resume this discussion so that both of you can say

whatever in Full you wish to ség.
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(The Following procesdings were had in the

" hearing and pfaaenca of the jury after #hé in~chambers

conference.)

'THE'EQILIFF;‘~Evafgomajpiease'rise. You may be

ssatad.

@ By Mr. Carr) Dr. Suskind, thess lipid Findings =

. that ws've discussed have occurred both in thes group théﬁ'

had chlorscne at Krummcich and in ths group that did not

have chloracne at Krummrich; isn’t that corract, sirc?

A I reallg,can’t‘ahswaflthaﬁ, bécausa 1 don’t know.

 what lipids you are talking about, sirc.

a Dottcr,'gmu*don‘t know the lipidﬁ that we've been.

| £alking about?

A We’'ve baen‘talking'ébcut'HDLs, yesf'

o Thé_HBLS%f  |

A ‘Yas1 |

Q  _Ihe:DLDL, and LOL. ALl those iipidé,\s;rf'"rhdse ]
era allniipids; araﬁ’t'theg,_éit? | o |

A ?aﬁ, they ars. |

0   endQ_Boctar, the lipids_ﬁavs‘béan e?fected;;n both
tﬁe‘éﬁlsracﬁa‘aﬁd the nmnchlaraché grnup;'haQB thég.nbt,'
eir?r

‘A4 In some instances, yes, sic.

@  well, Doctor, for instance, in the HOL instance, -

bl St i’ o e e ot et A e e SN S WP UUS SR S0 SO
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17 out of 40 had lipid HDL levels of lsss than 45; did they

not, sir, where they did not have a histcrg-cf'chlcf#ﬁna?_

Table 23, Dr. Suskind. Do you have your exhibit thers?
Yﬁur report cf 18807 |

A 1 have 23, éir,vgas.

'@ And dossn't it reflsct that of those that ﬁaﬁ no
ﬁistarg of chloracne that 17 out of QO had lavels cf_iass
than 4% of HDL lawvels?

A That is corrasct, sir.

@ And in thoss that have = histbru QFTChicracne,
it's 38 autlaf ES-~pr 87 if that plus onz is signifibént~4'
had levels lower than 45 of HDL; isn’t that ccrrect; sir?

A That’s correct, sir.

Q and, Doctor, with'ragar& o thé‘;eéiduals; those -
that have‘raaiduals and no residuals, there's é? out of %E
that have residual chloracne and tﬁat have lsvels of HDL
léss than 48; isn’'t thét corract? |

A That’'s corract, sic.

] But; in those with no rasiﬁuals,'thsre’s 25 out of
83 that have less thar 4S; isn't that correct, sic?

& wiﬁh'nm residuals, sic?

a Yas.

A whét‘s_tha number?

I8 Your last column on that page.
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A Yas.

a Isn't that correct, sir?

A ?as,,whét is thé figurs-gau gava; sir; I'm sorfg.'
8 Tuenty-six out of sixty-thres?

A Ya$;»sif.‘ | |

@ Yes. and, Doctor, nouw, thera’s no guastion but

what thsse lipids, these Findings are laboratory effects;
.iSn‘t.that correct, sir? Or to'put itvdiffarentlg, £he
' iipid findings can be & laborestory affect of sxposurse ta

toxic substances?

A Lipid*~ébncfmal lipia Eindings,-if thay ars
abncrmal;:if they are abnormal, mey be in‘spme instances
the résuit.of an sxﬁasure to & toxic thsmicaLJ

Q. ‘ﬁﬁd it‘ﬁsrtainlg'ban hs’thé result of exposure ﬁo‘
TCDD;_;anvit-nct; sip?

A No, sir.

o 'Dcﬁtor, isn't that what gou:have stated ;n(gour 
Tableblssaa as eitﬁat a8 subac@te arvaubchronic fFinding from
a#pasgre to TCDR? | -
| A Yas, but HOL ié‘naﬁ listad_thars; sir;

@  Doctor, isn‘ﬁ it & iipid? ‘ -

A Yes, it's a lipid, but all lipids ars not the

same, Sir.

o  All right, Doctor. Ths alevat&ditfiglgCerida$ and
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’tha elsvated total lipids according to your documsnt can be
s rasult of exposure to TCUU;kiB'it not, sicT

A In the subacute sxposurs, yas, sir.

@ And, Boctor, we--or subchronic?

a Or subchranic, cight.

Q énd, Doctor, w2 also know tﬁat bbth Moses and
Z2ack-Baffoy remarked upon the correlstion of mortality from
heart disease with working at the Nitro plant or bheing in
thet pafti;u;ar vallaey; isn’t that cmrtact, sir? We've
established that this morning.,

A No, sir, ws did rot.

" Wa didn’'t astablisﬁ, 51r~~mculdbgou look at the
cack~Gaffay report?

A Zaok-Gaffey, ues, but not Mosss-Selikoff. Thay
wers simply quoting Zack-Baffay.

a That's what I said. Moses-Selikoff commented on
that; did they not?
| A Mo, youw said Moses-Sslikaff and Zack-CBaffey, snd
that’s not so.  It's just Zack-GBaffey.

(] ALl right, Doctor, I711 cartsinly aécept that.
Moses-5=1ikoff commented on Qhat Zack-3Baffey reported;
isn’'t that cnrratt, sic?

A That's correct, sir, yss.

8  And what they reported is that thera was an
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increased mortelity rete from hsart dissass in the MNitro
mcrkars,'&id thay not, sir, than tha;ganeéal‘populaticn?

A I believe that’s whét tha‘Zack“Béfféu rsport
alleged.

G'_ and, Doctor, thers is no guastion but what tha
lipid lsvels, not just low levels of MDL but elsvated
lavals QF triglgcaridea pr the other lipids is associated
with snd céﬁ be a Factor in aagsihg haarﬁlﬂiseaée? fheré's
no”@uastion‘abcut that mad;calig;bia thsre, sic?

A Well, thers iz some quastionbabout tyupas of lipids‘
that may bs‘ralatad tc‘heart'disease. Mot all lipids ars
relatsd to heart dissase, sir.

o chtur, is chlosterol related to heart diseése?

= It can be,

&G friglgce:ideS’ééiatad to hesrt dissasa?

a It might be in somg instances.

@ Total lipids related to heart diseass?

A Not nescessarily, no, éif.

G HMay it be, Doctoc?

A Ne, sirc. |

[N] It maey not be?

=) | Ho,

A Are you saging that there is no association Found

- by anybody with total lipids, sir, and hesart diseasa?
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A ﬂlbna,,nc, sir. ﬁlane; nn}’air.
'@ 1 didn’'t say alone; did I?
A No, but you said, "Ils it?”

8 Doctor, there’s nothing happans in the badgbglane;

There’s life style—-

A - It can,
@ --that’s involved; thers's exsrcise that's

1ﬁvolvad; tharef&»mhéthaé or not you're genstically more

‘”su3ceptible te this kind of pbchlam; whather or not you’va,

- suffered trauma; ywou can get a hesart attack from trauma and

not have a~*Dnctor; thers’s all kinds of things to intec—.
act, and you surely didn’t téka'ma to mean that total
lipids,alcné can causs a dsath Efom a heart attack?
A It wouldn't cause it-—
g Did you s;r?  You didn't understard me to say
thaf; did you? |
‘A 1 certainly did.
g ; 911 right, Ooctor.
A BsﬁaUse Bou said~toﬁai'lipids;"and»ﬁhat}s”wha; I
thoﬁgﬁt you said, sir» Tcﬁalilipids.
,‘G‘ Doctor, lat me praface--Doctor, may be associated
mitﬁ,haaét disease is wha£ 1 said, | |
A  Not alone, sirc.

] And, Doctor, I agrsa; it’s not alone. There are
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other factors involved; aren’t thera, sir?
A But iF it's just total lipids, it's not so.
#] Ddctar, thare ars other factprs involved; aren’t._‘
thers, sir? |
| A Thaers may bs,

@ Thank gou. Now, Doctor, in addiﬁicn'ta the lipid

findings that we’ve discussed this morning and the{signifi?

cance of the lipid findings, thers ware a8 number of
labaratprg reports on these worksers at Krummrich whéra they
had levels mutsids thé referance‘ranga ugsad by METPATH;
isr't that correct, sic?

.,Q I'm not sure I understand the question, sir.

a Doctor, in the study you ﬁid of thse krummrich

psocple, you had more things analyzed by the lsbaratory than

Just the lipids; did yow not, sir?
A Ch, yss, sure.

G And there were a number of reporis msde bg METPATH

o on these workers; wersn’t thers, sir? Doctor, they have

beah introduced into svidencs.
a A number of reports with respsct to what, sic?
& Thmss warkers, Dcctbr. Laﬁar&tcrg——
‘A  Diffsrent laboratory pafématers?

@ Different laboratory tests, Doctor, by METPATH;
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A Well, auré, gas, absolutely; no guastion.

@ Doctor, you are slso ;maré of the fact that ﬁhara
ware a large numbsr of Krummrcich plant workers that
sccording to METPATH's report had results fram'thoza

various laboratory tests cutside the sstablishad refscence

range? You ars awars of that Fact; arsn’t you?

A No, =ir, not lsrge numbers, sirc.

N Mow, Boctcr,ll would like For you tdasaumas sib,
that it has besn testifisd to in this Court in the column
"Other” that ;hmaa ara--asch chackymark reapregsants a

METPATH raport on a Krummrich plant worker, sic, where the

result was putside the rafecrsnce ranrgs sstablished by

METPATH., Will gou sssums that; pleass, sic?

A Ars gou réfarring to this, sir?

A Yes. |

A Arsg you creferrcing te this?

Q I am, Doctor.k |

A Wsll, bacauses of it’sbinaccuraCQ, sir, I cannoct
assumevthat. |

MR. CARR: Judge, ths witness sgsin is doing thar

sams thing he was doing this morning. May ha bs diréﬁted~¥

THE COURT: Boctor, your answar was not fespon-

sive tc the qusstion that was asked of you; so, I am

admonishing you to stay within tha gusstion that is asked
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cfygmu, sir.

THE WITNESS: VYes, sir.

THE COURT: 1I'm ordering the jury to disrsegard
the remark that thg witnaess jus: mads; it is improper. Yog
may procaed5 |

| A As a physician, éir*w

ME. CARR:  Your Honor, the witness is—-

THE COURT: Doctor, I den’t think thet--lst’s toy |

the guestion over again. And listen to tha'parsmétars of

- the question that’s asked of you. M. Carr.

0 Doctor, 1 want Wou to assune, Doctor,.that the
METPATH laba:atorg‘rapmrts on thass Krumm:ich wurkars who
ars>identified_in 15@79 hava bssan introauced into avidanma,
that those laboratory rsports show, sir, that For each of

thase worksrs they have an abnormal--or that is, 1 won’'t

use thas word abnormal--

A Better not.

@ --For gour banefit, sir, but they havala repo:t‘cf
the test that is outside the sstablishéd raeference rangs of
th#t laboratocy.

| A Thank gnu.>

& That sach of these chéck marks répresent such 3

report by METPATH. Will you do that, sir?

A I will assums that this is sccurats, sir.
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@ : Yes., Will you pleass do that?

] That thé check mafks.are accurste.
a Yes. will wou do that, sir?

A I mill assumé that, sir. |

o All right. And, Doctor, iF thet is trua, there

are & number of laboratory affects shewn For this popu-

‘letion; is there not, sir?

A Mo, sir.,

@ MNow, Bbctat, are you assuéing that thség ars the
laboratory results that are outsids the refsrenca rangé?

A I am, sir.

Q And ars you aSSuming, sir, that a 1abora£arg
effect is something that you’'ve ssteblished that can be a
macrker of an absorption of tbxic‘substaaCes?

A 1 am.

& Are you assuming that, sir?

A I am if ypou esk éa to. |

a Weasll, Dbctdr, I am asking--

A es, gés. | |

Q g ou tp do as you have 180 tastified,.

‘A Yaa., |

Q wili wou do th&t, sirT

A Yas,

@  And, Doctor, these results are outsids the nacmal
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refersnce range; aren’t thsy sir?
2] If this is abcurata, they are, sirc.
@ And that is =& iabaratorg effsct; is it not, sir?
‘A No, sir. | |
@ - Doctor, afa Hou assuming tha£ thesa‘are tesl
rasulta? |
'6 Yaé, I &m.
‘ﬁ In the leboratory?
T A Yss,
@ And will gc&»assums—~ara WJou assuming they ars
gutside the normal range?
A  Well, I assums thay arae, yes.

& All right. Doctor, ars you assuming that these

=) That’'s a different assumption, sirc.

a Doctor, can toxic—-

2] Thess ars laboratorg~*these aré labqrﬁtbrg
Findings., |

G Yas, Doctor, we've Qqha through that.

A And it really dspsnds upon whether thsy asre léu or
high or how Far cuﬁsids tha ranga, sir. |

] Doctgr--

A S0, they ars not abnormal, sirc,

3 Doctor, when you réfsrred to on your chart of an
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glevated SB0T, you are referring, ars gbu not, to the
laboratory test for thes SG0OT7?

A ﬁbnbrmal range, sir, not Just outsids of--outside
of the refarancs rangs. Ona has to distinguish batusen
what the significsnca of ocutside~--

Q Doctor, would you plesse belisve ma, ws havs had a
numbar of psople in this cass tsétifg~~

A I don’t care if yow have, sir, It dossn’t mattbso
to ma,

THE COURT: Doctor——

2] I am & physiclian and I can interpret.

THE COURT: Dector. Doctor.

THE WITHESS: Yes, éir.

THE COURT: Now, I wantsd to try to get your
attention. Wher I'm intecrupting you, I'm doing it for a
particular re=ason.

THE WITNESS: I'm sorry, sir.

THE COURT: That commant was impropsc. You
arswer the guestions that are asked of gau. 1 determine by
listaning to the gusstions, by oblections, and my ocwn

Motion whether a2 guestion is propsr 2r not. A&ngd if I desm

i1t’s proper, you havae Lo snswar it.

THE WITNESS: Sure.

THE COURT: Even if you sce not parsonally
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concernad with the subject of the quaaticn. Do wou undaf~
stand that?
THE WITNESS: 1 do, sir.
THE CDURI:: Okay. So, that’'s my dscision.
Pleéss fuliow mQ rulings on that. |
THE WITNESS: VYes, sir.

Q Doctcr, can & toxic substance cause laboratory
rﬁsultﬁ that are outéide the astablishéd»rafe:ence ranga ﬁf
tha laboratory? |

A It might.

@ VYes. #and, ﬁuctar; that‘would be s lasboratory
effect of a toxic subétanca; would it not, sir? 1t would
bé an affsqt that can be ssan by tﬁa Fact that it is ocubk-
side tﬁe laboratory reference rangs?

A It might,'sir.

G Yes, Doctor, Ncw,‘if these findings here, sir,
rshrasent:rasults putside the labmrétnrg raferance rangs,
they ton, may thsey n#t: be 8 laboratory efféct from a toxic
substance; may tﬁeg not, sirc? |

A No, eir.

2 Doctor, are gou assuming--

A I aﬁ, sir.

a You haven’'t sllowsd me toc tell you what I'm asking

yat, Doctor.

Lo el b it i i e
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Jyjs .i A I'm sorry.
2 '@ what do gouvth;ﬁk I'm assking you? What do you
3 balievs I'm asking? |
.& A Well, I béliava you will‘bé repaating your
S. pravious assumptisna. |
B a ﬁhd what is that, Daoctor?
7 | | a  That laborastory fFindings cuteide the referénca
B rangé.:an be dus to s togic substancs, |
8 Q' 'Qra,gnu'assuming that?
10 P And I said yes 1 assume that ﬁhat can héﬁpen.
11 S All right, HMow, Doctor, if that can happan~—and
. 12 | are you éssuming now that these chsck marks raprasants such
- i3 | 1ébcratcrg fasulté? That is; that ara'autéide tha normal
1% rahge?
s A Tas.
18 ‘-G Are you assuming that?
17 A 1 am, sir.
18 @ If that is true; than, Docﬁcr, isn’'t it trus ﬁhat
138 thesa laboratory Findings msy bz the result of axposure to
20 toxic substancs? |
21 ¢ | R’ Mo, sir.,
22 " R N Doctor, are ygou assuming that--
23 A 1 am, sir.

~-toxic substance can causg'something outsida the <
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“mormal raference range?

A 1 am, sic.
Q@ So, any given laboratory Finding outside s rormal

reference range can be thg result of toxic substance; can

it not?

A No, sir,'nmt By .
- @  Mow, Doctor—- -
A Ngt ang.

8 Doctor, ars Lou assuming, &8s you have said you

‘will assume, thet laboratory rssults putsids the normal

refarence renge can ba caussed by tonic substances?

A ] am; sir,

.8 And, Bdctorrvis theré_ang holdback in your assump-

tion on that? In you assuming that--

A - Mg, ng holdback,
n I -*ﬁhat any laboratory result can be caused to be

outsids the normal cefarence rangse by gxposure to toxic

substaﬁces?l

A IT you are ceferring to any or all--i3s any

sguivalent to . all--

a 0f courgse not.
A --in this instence?
G OF courss not,xﬁcctbr.

A Na; sir.
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n] Daétor,,mhat laboratufg result outside the

referencs range will not--cannot possibly be the rssult of

toxic sxposura?
A Do you want some =xamplss? .

G  VYes, 1 want you to nama some laborstory results,

A Aall right.
'@ --that cannot be the ressult of toxic axposure.
A IF, let us say one looks st the blood urea

nitrogen, ths BUMN. And the cutside-—-iF you are looking st

the range given by MEIPATH, it’s from B to 25. And if I

‘have 8 BUN of 5 or 28, I wouldn’'t consider that at all ss

baihgvpossiblg related to a tomic substancs.b ahd that’s
putside the rafaranbe’range, sir} |

Q wall,}Doctbr, I didn’t ask you that.

é Wall, you~- |

D‘ My qugétian ig: May it bs céused by, Doctor, =2
toxic substén:é sxpgsur¢? is it possible that expoéura'to
a toxic substance can cause 3u§h»a rasult?

va You said any, sir,'anﬁ that’s why 1 answered ?hé»
way I d;d, é@r. | |

™ -Daﬁfor, would you anawér Mg Qbest;on, please?

.ﬂ | Ng‘agswer ié no.__

G In BUNT
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~ Mot in this instancs.

Q Doctor, I'm not talking about that instancs; am I,

A I thought you wers, sir,

a I'm asking»gcu a,ganaral‘qusgticn, Doctor, as you
kncw I'm asking you., Cannot the BUN sxample that gbu gava
Js be the result of a toxic sxposura?

Q‘ Ng, sir.

Q It cannot be a taxio—-

A Mo .

0 A toxic suﬁstance cannot affsct--

A Mo,

| @ Does toxic substances affasct BUNT
-] Oh, iF it’'s high, yes, like 100 nr Z200; then ona
wolild congider toxic substancs.

[R] Hold it, Doctor, I'm not asking whether or not ons‘
would considsc it; I'm asking you, Doctor, if s normal‘BﬂN
carn be caused to go to 10C by a toxic substance. And it
can; zan it not?

] Ye&s, it can.

@ Then, a toxic substancs of lesssr potency or
lessaf amount can cause it to go to 88; cen it not, sir?

= Mo, sir.

@ Can’t make it go to 8397
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A It could go to 38 esven Qith ths same la§el of
toxic substancas.
ﬂ‘ And could it cause it to go to 98 with tha sama
laval arviasa? |
A Yasg, it could.
Q Could it causs it to go to 8C with ths same level
or less?
‘ﬂ; It might.
8 Could it cause it to go te 75 with ths sams levael
or lessar?
A I don’'t know.
& Could it, Doctﬁr?
A It might,
a Could it cause it to go to BO w;th the same-—with
lsssar, sic?
| A I really don’t knsw.
] Well, might it, Deoctor? Cowld it be? If gau’
dén’t know, I supposs it could?
o I don’t think so. It’s my prc?essicnal opinimn
that it is not so, |
Q | Mow, Doctor, what gou are saging‘theﬁ is a toxic
substance can causs the BUN--the potency of a toxic
substance can cause ths BUN to go above 80 but a lsss

potent toxic substance cannot cause it to go below BO, 1s
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" that what you sra saying?

A Ma, I am not.

Q@ Oocctor, that’s what I'm asking gou; sir, Can a

. less potant toxic substencs, instead of causing it to go to

B0, a less amount of it causa it to go to ss; sicr? Can'ié
do that, sic? |

A Ivdan’t know.

) Bmctcr,.if gcQ donft'know—f

A It’s impossible to--

Q Doctbr, if dou don’t know--=

A Itfé raot possibles to anéwer'gcur questiqn, sir,f

0 Excuse me, sir. Could you plsess answer the

guestion? IFf you don’t kncw.'sir, than it is possible that

a lesser amount of a toxic spbstehca or a less pﬁient tcxic
subgtance can cause the EUN to'go td-SS?

A In my professianaibopinion,bﬁm, sir;

0  You gdon’t think that’s possible?

A  No, in my professional opinion,

B If it's passib;a thet it would do it‘ai 50, th
isn’t it possible that ;t would do it at S87

A Wall, you know, gbu can go all the way down ths
scale ahd~—v |

& Doctor, my questiohiis: If it's possibls thgt.a'

toxic substance can causs the BUN to be st-sd, why isn’t it
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also possible thet a little bit less of that toxic
substance can cause it to bs at 387

A Bacause one can have a cutoff.. One can have a

cutcFF.

G Doctor~f

A Excuse ms, sic,

R ' Doctor, ars you saying that it ié posgible the
toxic substance can cause it to be B0, but that it is
impossible that it can cause it to be 587 |

A No, I didn’t say that. In my profassicn51, 
mpiﬁien*~

G Excuss me, Doctor., That's what I'm asking_guu,

sir, SO that we undsrstand correctly.  Arce youw saging that

‘it is possible that it would do it at 80, but impossibla

that it would do it atvSS?
A I didn't say that. I said in my prcfessimnélf_
bpiniﬁn—»
& . Doctor, I'm asking you, si:.
9; ‘It might.> |
G Yes, it might, Doctor. Aand, Doctor, would it do

it at 507 [ould e toxic substance de it at the lsvel of

B0, sir”?

A 1 dnn’t know, sir.

@ Give me your opinicn, Doctor.
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A Ih my professional opinion, I dah’t think s0.

@ Is it possibls that it could, sir?

A  we are talking about kidnegs,bair.

N Is it possible that it could, sir?

a 1 cannot ans&ar that in tha abstract, sir; it's an
shstract qusstion.

MR. CARR: Your Honor, wculd you direct the -
witness to ansuwer myvquestién. |
THE COURT: 'Doctcr, answsr the gusstion,

A 1 cannot say, sir. I don’'t know.

@ . I'm not asking if you knom; Doctor; I'm asking is
it possibls that it could do sof? |

A It's remotely possibls.

0  All right, Docter. Can it do it at 307 Caﬁ.a
toxic substancs éause ths BUN to go to 307 o

A 1 would say in my profmssional opinion, no.

a Mo; ig 1t possibls, sir?b

A HNo.

G Is it possible that it can maks it go ﬁa 40? Is
that right, sirc?

A 1t might.

Q is it possible that it can meka it go to 33, sic?

=) I wavé we idea, sir. |

8 Boctor, iF you havae mno idea, then it’'s possibls;

et i i otmti i e et e
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isn’t ii, sir?
A No, I can’t tell you, sir.
@ Doctor, if you have no idaa, than it is popsaible;
isn't it, sir?
ME. HEINEM#N: Objactiﬁn, Your Honcf. It's
celling For spaculetion on tha paft/of thiz witnass,
| THE COURT: Dbjaction is overrulsd.
A RidicUlnusQ
MR. CARR: Your Hmnmr,biha mitﬁsss mads @
comment; I don’t know if ths Court heard it oc not.
THE CDURT: T did not. Would you repsat the
comment For the Court? 1 would liks to hear ths commant.
Qhat‘dxd you say?
THE WITNESS: 1 said the--it is s ridiculous set
of guaestions. |
MR. CARR: He sald ridiculous, your Honor, is
what hea said, periond.
vTHE WITNESS: Ridiculaﬁs, Qsa. frnd 1 was
réfe;ring, sir--
THE COURT: ”Boctor; Doctor, I den't cace mhat WOL
wara referring to; that was aﬁ improper comment.
| IHE WITNESS: 1 épulagizé.
THE COURT: 1 told you whsn gouimaaavimpropar

cmmmants»lika that hefore they wers impraper; gou’va
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apclogized before when you've made them; and you’ve
continued to make them. Now, for a changs, please Follow.
the Court’'s directions. You may procaed, Caunsél;

@  Dr. Suskind, I'd like you to assume that othars
have tsstified in thie case that results outside tha normal
rgferance range can bs the rasult of axposure to toxic sub-
stances. Will you db that, sir?" |

MR. HEiMEﬂQN: Ohjection, your Honor, ﬁag
Counssl approach the bench?

THE COURT: Surs.

“Tha Eulluwihg procsedings wers had out of the
hearing and in ths pressence of ths jury.? |

MR. HEINEMAN: I obiject to the use of the tscm

~ ) ¥ '
"others”., What cthers? I think they should bs ldentified

to tha witness., I apjact to the usa'éf_tha term “others”.
There haven't been that many thaé.mr. Carr has put on the
stand that have =zaid such a.thing.‘

MR. CARR: I don't think I nsed to identify every
instance of the witnesses. @ multiple number of witresses
hévé been here testifying about afFects of dioxin,

ME, HEINEMAN: fMultipls number? 1 can think nfv
two tﬁat have talked aboub sutsidé the reference cangse,
Zahalsky and Carnow,

MR, CARR: I can Ehink of Silvérdalm, and [ can
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think of Lattimer. 1 can think of Blonsky. Wsll, I can
think mf thoss.

THE COURT:  Others is two or more, and he

"supplied two and you suppiiad a faw mare. I don’'t think

there’'s any prmblam with ths word "cthers”. Objection is

- overrulsd,

(Tha following procesdings wers had in the
hséring and prassnéa'af the Jjury.?
Q‘ Will gou assumé‘that, Boctor?
A  what do you want me to essums, Me. Carc?
. MR, CARR: Would you read the assumptian to the
witness, pleasa?
(At this time the previous quastion wes beaﬂ'back
by the court raporter, as'raﬁugstad.}
A& Perfectly possible that they did, end I will

assume that they did.

3~

@ It is possible that,theg'aia; tsn't it ggctdr§

a 1 said it’'s possible For them to have said thiﬁ;
80 L:wiil‘gladlg assumé it, sir.,

& And it's possible that tﬁag seid that becsuse
that's a scientific fact; isn't it, Doctor?

A 1t could be in their opinien, sir.

Q Yes, |

A In their opinion.

————————— e —
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8] But, you don’'t shars ths opinion?

A As an sxpert in this court--

;TRE COURT: Doctor, Doctor, pleasa. You were
interpratting avquesticn. Lat chnsal Finish ths question.

Q Doctor,‘is‘it that you don’t share ths opinion
that toxic substance can causs 3 laboratory result to bs
outSide the normal refarance range’?

A Not all laboratory cssults, sic, no, I do not
share ﬁhét dpinian.

G Doctor, I asked you before to identify those that -
would not be so effected, and you went to BUN, and we went
down to 8 lesval whera you did notkknﬁw. |

A Ycu‘didn’t ask meythat qusstion, 51:.

Q | Doctor, is there other--

A You didn’t ésk ma that quesﬁimn, sir, I raisad
the BUN mysalf.

aQ Doctor, I asked you to identify--1 said, "Is it
trug that any laboratory ﬁest :esult can bes cauéad to hs
outside/the nofmal rafasrencs ranga>5g»é£pcsura‘t3 toxic
subatanﬁa?” Oo gow recall that, Sir?

A I do.

] Gnd do you agresa that that’s a Fact, sir?

A For some substances, for some-—- ;

@ Doctor, that’'s all right; I donft cara ébcut that .~
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I said by toxic substances.

NR..HEINﬁHGM: Objection, your Honor, intercupted
the answér. ’

THE COURT: Ubjsction is errrulad.

- Doctor, do you agrae th&t soma toxic substances

can causs laborstory rssults to bs outside the normal

refargnca rangeT

A chr'soﬁe‘léboratarg tests and at some lsvels;

Q Ducto:; what~~are you saying rnow that just Five
abcva the normal referance rangs of'toxlc aQbstanCa can’'t .
cause that? ?iﬁe units abova?

A I'm saying that Five units abova a BUN még not be

 abncrmal. That's what I'm saying., And it’s listed hers,

sir.
Q Dc;tor, I'm not talking about abﬁmrmalitlas now.
Do you undarstand that, Dmctar? I'm talking;about whathar
or not a toxic substance can causs a teﬁt result to be cut-
side the normal raference rangé. 0o you understand that,
Go;tcr?
A Some toxic substan--
ME. HEINEMAN: Eécgsa me, Doctor. May Counsel
approach thé benbh?
THE COURT:  Yes.

(The Following procsedings werda had ouwt of ths
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'hearing and ir the pressnce of the Jury.?

MR. HEINEMAN: Now we'rs going with the word
games agsin. He says, "1’'m not talking about sbnormsl® and
then he refers toc normal rafar@ﬁca range. A reEsrence'. |
range #an’t normél or sbnarmal. It’'s s réferanca ranga.
And I objlect to his =aying, "I'm not telking about
abnormsl” and then throwing ﬁhs word "normal” into the
queétian. It's misleading to ths mitness and te ths jury.

MR . CQRE: It’s not mislsading, ygour Honor, Ha
agrasd with me this marniﬁg; he’s had the lungh hour to
know whasther or not he said it, He said it himeelf. He
agrssd Qith it, svan after Counssel was wup hasre making the
gbjsction. He has said it time and time again; it’s not at
all misleadingf |

THE COURT: I don’t think it’s mislesding ai#har.
I’ve heard it usad in the bontaxt before 1’ve bheard this
questioﬁ,vtnc. -I don't think it's mislesding at all. 1
think ths quastiuns are elsar ang the context is clsar.
Objéction is ovsbrul@d.

TThe following procsadings were had in the

“hearing snd presence of ths jury.?

MR. DARR: UWouwld you resd back the guestion,
plaass.

(At this timse tha pravious question was read hack
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by the :aurt regporter, as raguestad.)

A Yes, some test besulta, wes, sir.

Q Dnctér, and what test results cannot be cauaaﬁ to
be outaids the normal refarence range by é toxic substance,
Doctor?

16 Test results which are just---

0  Would you identify tﬁosé For ms, please?

A ‘vNo*~mag I Finish, sirc? ‘Test results which are
gﬁst ouﬁaida the refafanca range, low or high., And in many
instancaes iF ths faferencs_rang&~—if the lower end of the
raference ranga'has ha significance mhatscevér, like in a
BUN, thsn if it would be ten units below the reference
range, a toxic substance wmuldﬁ’t causes that.,'That’é whét
i'm talking‘about.

@  Now, BRoctor, are you sagiﬁg that & toxic substancs
exposure will causs only results abq%avth@ normal refsranca
range? |

A No. Mo, it will causs in some instances lowering.
1t m;gh£ cavss. lowsring. But, it raallg.depands upcn the
péramstar-or the laboratory test that guu’ré talking about.
ﬁndvuau can’t lump them altogsther the way you have, sir.
You can't lump them altogsther. Tﬁe laboratory test»is ﬁmt
a laboratory test is not & laboratorg test. You have to

digtinguish bstumen tha lsaborstory tests. You'rs talking
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lv E about ohloride; gou’rs talking sbout BUN; you’'re télkiﬁg
- ; about. chlorascns; you'ra talking sbout lipide; gou're |
3 ? talking about blood counts. Qhat are you talkiﬁg:gbaut?
3 . And that’as why I am saging that gou have to distinguish on
S | the basis of what tests and is it slevated or--
'S %, ; ] Now, Doctor, what I am asking--
7 é & ~-or reducsd.
8 : G ~~gou tn do is identify the laborataory tests that
3 é will not reflect sxposury absorption to 2 toxic substancs.
10 E ' | ‘ﬂ I think 1 have to gualify this by saging that it
11 all dapends upon what typse of nut of rafersnce crangs you
1e ; ara talking abaut~4mag out of ths rafsréncejfangs or on
13 E the low sides or on the high sidse. qu sxample, 1 don’t
14 ; know of any taxic sub&tances:that caunas psrhap$ a8 low |
18 % blood 5ugar;
16 % Q Uell, than, that’'s ﬁne, Ddctot.
17 % A Qkay. |
18 i @ Would you identify soms othets,‘ﬁlmasé?
18 - A Well, I haven’t gone through thess hundreds of
20 things to ansusr guur.quﬁatimn. 1t wouwld taks hours to do
21 ‘it‘ sir. But, I think in principle—--
22 Q Lat me pose it a diffsrent way, then, Doctor.
23 A }laasa do, sir,
e @ You requirs these laboratory tésts to be CDndQcted
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bacause they are important to ch,in detafminina whethsr or
nat the toxic substance in quastion has affscted the parson
in guestion; do you not, sir?

A In Qhat-»in what rslationship?

(] In thése studies of workers who have been srposad
to toxic substancés.' You set oﬁt»and datarming which
labu:atmrgbtaats goufmant; dﬁ udu not, sir?

A Yas, sirc. |

o And, Dﬁctar, in this cass, the lshcratarg taests

that were pecformed ware the ones thet you ordared to

- assist you in arrciving at a judgment as to whether or not

these worksrs had thsir health status affacted by working
with tﬁése chiorinated phenols; did you not, eir?

vﬁ'  Nat'éltﬁgsthar, sir.

& Now, Doctar, didn’'t you say on page 2 that you
wantsd tﬁssm~~”tlinical laboratory tasté includad: hlood,
ca, P, BUN; Crmatinine, BUN-creatining ratio, wric aciﬁ,
glucecse (fasting blood sugar), tnté; protaein,  alboumin,
globulin, total hilicubin, diracﬁ bilirubin, tfansaminase
860 and 5GP--

MR. CAPR: I'm sorry, [ krnow these ace unfamiliac
tarms. Im teading from page 2 of Exhibit 1500 iF goQ ha?s
any problsms. | | |

18] --alksline phosphatase, LDH, chclasterol, iémn,
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magresium, scdium, potassium, chloride, B-glutamyl-trans-

peptidass, trigylceridaes--triglycerides srd lipoprotein

" profiles, CBC and differentisl, urinalysis and urinary

coproporphyrin, wuroporphyring, and crsatinineQ“

MR. HEINEMaN: Dbjacticn,'gcut Honor. Counssal

approach the bsnch?

THE CDURT: Sure.

{The following probsedings wara hgd cutsida'ths 3
hearingvand in the pressnce of thé Jury.?

MR. HEINEﬂﬁN; " Tha words "you wented” do not
appear in that parégraph._»l sbjisct té iﬁs guestion.

” THE COURT: Let ms’rsad the paragraph(

MR, HEINEMﬁN:.‘I obiject to the guestion. It
says, "Oidn’t it say hsre you wantsd these”. It dossn’'t
say that at all. It says, "Clinical tests 1ncluﬁed.”

THE COURT: Yas, I hava.reéd ﬁhat.

NR.FHEINEMQN; And what the doctor has said is
that not altogéthar, In other words, as Dr. Carncw has‘
sald, you order a battery of tests én& somgtimes you get
BOmE Qou didn’'t ordsr and sometimss you don’t. He's sayging
not altogether. There’'s some he asksgd Eor‘and there’s soms
he got that pechaps hs didn’t ask Ffar.

MR. CARR: 1’'ve read the ones he asksd For.

MR. HEINEMAM: No, you read the onas listad hers .
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where it says, "These ars the 1abératorg tests,”

THE COURT: Your objection is ovsrruled, Dr.
Suskind is the pfinciple invastigator. He was in chargs of
it. The context of the quéstion is, "In his repcrt” which
notas that it was Smeitteﬂ by him and it is his rapart,
and he has gong on recocd ssying thatvit is his report
whethar Final or not; The context of that is "This is
what was ordered and the tests that you were feﬁpmnsibla
for”, .I gon’t think that is an unfaif or unréasonable
quésticn in ths‘ccntexﬁlm? his ?apurt. Youwr chlsction is
ovarruled.

MR. HEINEMQN: All right, your Honor, maybe you
misundarstood my abjécﬁicn. My objection is thet the

quastion says, "Didn’t this say you wanted” tha Following

tests, It dossn’t say that. and SQ; it’s & clsar mis-~

rsprasantation of what it is hs’s reading to him. Thet's
what mny chjection,;s.»

MR. CARR: Wslil, I‘m not gttempiing Lo read this
_ve;batim. 1 éimplg raferred to thé pags for the court
reporter’s reed. I'm aakiﬁg him, "Didn’tbgau want thesas
tastsT” | |

Mé, HEINEMAN: Wesll, that’s sg speciocus and dis;
1ngsﬂﬁmus. You fefsrrad to this page For tha court

reportar’s nsed?
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MF. CQRR: Right.

MR. HEINEHR&: Why, that’s prspostsrous.

MR. CARE: 1 only faferred to it, Counsel, whan I
azw that she wasn't getting it. Qnd i told hér the pags
that 1 was rsading from,

ME. HEIMNERAN: You tsld thes witnasss to look at

MR. CARE: I did not.

THE COURT: Whsther he did or not is.immaterial.
The contsxt of this being his report, he can be Lskad as
Far as his rssponsibility for ordering these tests., 1
think that'’'s a8 propsr question; ;t was & proper question
with Or. Carnow; it's = propsr guesstion with Do, Sﬁskiwd;

it’s a proper quastion with any aothar of thess madical

ction 1ls puar-—

»

ultnaeses who ordérs tests, psrisd; a3y
rulad.
(The following procesdings were had in éhe

hsafing and presance of the jury.?

'@ Doctor, asren’'t these tssts that ['wve read to you
teste that gou wantsad Lo be dons, sicr?

A Nét gll of them; sirr na. One orders s battery of
tasts from a labaratcry.and thay hava—“smmsbcf the tests

are regally not very sssentisl, some arz mors egsssntial than

v

others, from my standpoint.
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] Which of thesa taats.aré onas that yow did not
crder, sicT

A We ordersd a battaru, and it :omeé in & package,
sir. We didn’t--

Q@  Excuss ma, sir. wﬁich of these tests in this
package is it that you did not want, sir?

8 We didn't--it isn’t that we didn’t want it; it's
the fact that thass--some of thess tests waren’t aﬁséntial
to cur objsctive. »

§ All right. Docter, now, which of these tests--

A Dkay.

a | ~~were not important to youw ﬁhat‘gmu didn’'t nead
to have done?

2] If gouw look at the First pags of the Final sst of
data that you heve here-——

Q Doctor, my guestion to you is: Which of thass
tasts, sir--how sbout the blood? Didn't you want theat,
sir?

=] It is what we wanted in the bioad, sir.

- £ | Ex;usa me, diﬁ gou want a laboratory test that
would includs the blood-~blood tsst~~biaod Cat?

=] ' What kind of blood test? ilood chemistry, blood
caells? -

Q Doctor—
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a Excuss me, Doctor. Did you or did you not want
this test that I read off to you--blood Ca?

A Blgcd caléium? Is that what you’'rs talking abuut?

Q Ns, Dogtor, I’m tslking sbout what gou puﬁ in your
rabort that the lsboratnrgvteats included.

A Well, we didn’t specificelly--

@ On page & of gcﬁr repork, sir,vdf Exhibit 1500,

A Tha calcium and phosphorous were not important,
hut they weare in tha battary.

i8] Excuses me, Doctor. Hg»quastian‘is: Which one did |
Wou not grder?

ﬁ. It isn’t that wavdidﬁ’t ordesr it;, wes ordersed a
battery of :tsste. You don’'t dé a—-Mr, Cérr, you have te be
reasonabla. UWs cordered a sat of tests which ars made
a#ailabia by a laboratorg.'

@ Ve,

A Aand theg hgve a battery. Now, what gouw'ts asking
is which of them are not significant to bur study . .

H G Mo, Doctor, what I'm asking gyow--
2] Wa didrn’'t say, "ds don’t want tﬁat test.”
ME. CARR: Your Honor—-
A Wa didn’t say that.

G What I am asking you is which of thess tests that .
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wou ordersd here that ygouw did not want or need, sicr? Which

of these tests :hat I've read to you, sir, did you not want

or need?'
A . Thara were-~certain tests wers not essantial, and
that’'s how I'11 put it; not in your tarminoiagg, sir.

NE.‘EARE; Y our Hanuf,'mculd Wwou dirsct the
witress Lo anéwer my quastion.

THE CDURI:'»Bmctcr, Doctmr? we’'va gonrna through
this befopra. You have Lo answar accardiﬁg to that tsrmi-
nglugg; You don’t detesrmineg what quastions sither plsin-
tiff's Counssl or defendant’s Counsel asks you. Noug-

THE WITNESS: Yes, sir.

THE COURT: HNow, you have ths ﬁuaztiun before

you; it's besn repeatsd & numbsc of times; answsr the

guestion, Doctor.

A OF tha blood chemistriss, sic?

® No, Doctor, I'm talking about the--

s

A  OF the blood chemistriss, lst me list those
things-—

a No, DRoctor,

= ~-thet we didn't really naed.

Q Mg, Doctér.

A You'rs asking ma-- -

ME. CARR: “Your Honor.
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Q I'm asking you, Doctor, with refarancs to the

tests that you stated, the laboratory tests included on

. pages 2, which of those tasts}mn that page did you not want

or nesd?

MR. HEINEMAN: Objection, your Honor. I belisve
that’'s just what the witnsss was saging.

THE CTOURT: Objsction is overruled.

A I would put it &s nasd. UWe did not need, for

axampls, phosphorows.

a That represents the "P”7
A The "P”, =ir.

& anﬁw—but, you prderad it?
A We did not.

o Excuss mas, Doctor.

A Let me go ahsad, sir, and answsr the rast of uauf

nuestion,

R DBoctor, lst ma Finish. But, you crdared it; did
wout not, sir?

A What?

Q You ﬁrdaréd it didn’t youw, sir?

A M. we.srdarsﬂ & battery, sic. It comes in a
packags. ﬁnﬁ i1 you--and I belisve you dq know what hgs~
pitals do and laboratoriss do, and I submit--

o Go ahead, Doctar.

e e T VN U S Y U SOV
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A | ~—;hat you are attempting to cbﬁfusa ma;
@ Go shead, Doctor, and give me-—-
=] .0: confuss the Court, sir.
Q Ga‘ahaéd, Doctor, and give ma the rest of ﬁha
tests that yow did hat want? |
| A Thank you, sir,byerg much,:  Iron, magnas}um,
sodium-— |
Q, Slow dgwn. Slow dbwn oha mingta, Doctor. Iron
and magnesium angd sodium.
A ) Sodium, Pctassium, chlorids--those that ars
listed thesrs. Iron. |
2 Now, gﬁu said ;rmn once alrsady.
A Ukau.v 

§ So, it was the iron, the magnesium, thes sodium,

vths‘patassium, and the chloride that you did not want or

nesd; is that correct?

A That we didn't need tham, é;r. You said thevwant.
We didn’t ﬁead tham.‘ |

a Aall right. That you did noﬁ néaﬁ;»iﬂvthaﬁ,right,
81;?' | |

A That's corrsct,

o and, Doctor, why would Qau~~axcuse me . uhan‘gbu.
anncuncs, you ars telling»thé pacple heré thaﬁ thsas

laboratory tasts includsd‘thaaa things; are'you not, sir?
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s A Right, ws aras,

N ﬁnd»gcu;ra telling them that without telling them

3 thet it wasn’t nesded Ffor your diagnosis for your report;
4 1 is that corract, sic?
S f%v A I den’t know what you are—talking about, sir.
'E E' @ Doctor, you ars telling the readsr of this dmcﬁ—
7 ?’ ﬁent,vgour client, in this instance Monsantc, tha ona that
B"é prdsred the test from youw, this report From you, yow aré
9 § talling thaem simply ﬁhat tﬁa tssts'incistd thess things;
10 % aran’t ygou, 5;r? You are not tzlling them what you naeded
11 % ;r whether it wes assantial or unesséntial;‘ara you, sirc?
12 ? A 'lwe didr’t stats that in this document, sir; you
v<:> | 13 g ars guits right.
14 % G Dpctm:; wowld you teli thém in advance--you would
15 g sdvise them what gou are going to give them for their
18 % mangy; wouldn't gou sicr? Uouldn’t gou have told them tha#
| : » — ‘ _
17 § 1n‘advan¢a that you are going to--what tests QDUH&fe going
18 i' to nesd and gét?
18 % .Fbﬂ I believs ws Séid we warea going to Qﬁt a battafg
20 of ﬁésts which included that. We &idm’t have to £all~th@m
21 wa didn’t ﬁeed it, sir. UWs were gstﬁing tests dons
g | including all those we wanted .
23 @ Doctor, d£dn’t you tsll Monsanto and the workscs
.A<;> 24 gnd everybody eslse in Exhibit 1504 that ﬁﬁa,clinical'laharq v
|
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atory work will include pvery single ong of thoée tests
that you r=ad off that you sag ars not essentisl? Didn’'t
you tell them that? On the front pags of 1504, Doctor,

the preliminary document that you sent out, Doctor, befors

wou esver had the study performad, Doctor?

R Right. |

Q Before you ever crdsreﬁ thas tssts, Doctor?

& Yes.

@ Did you not tsll them, sir, that the clinical
laboratoru work--

A Will includs--

Q rThat you told them what you wesrs going to do; and
digd pou not tell them, sic, the clinical laboratory work is_'
going to include all these things, sic?

=] Right, w2 did, sir.

8 Yes, you did; didn’t you, Doctor?

A Sure we did.

Q Mow, DBoctor, thess lsboratory sffescts-—and thase
U8 ;abaratary effects; are thsy ndt, sir?

é No, they sre laboratory Findirge which may have no
significances ﬁr éiénificaﬁce.

G Bector, 1 won't guaresal with that =t all thét theay
may have no significancs at all as Far as you srs con-

carnsd. They ars laboratory effFscts; aren’t they?
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A Thag ar§ labnratorg findings; gir. Effects
meaﬁs~— :

G E#cusa'me,‘ﬁocﬁor.

A ?~$ums£hih§.is behind’ita

8.  Haven't gcQ agﬁaed tha£ iaﬁoratorg findiﬁés and
laboratﬁtg‘effaCts,ata'aquivalant? ‘Ba I nesd to establiah
that agaih,”hoctor? Didn’t you ﬁéatifg to that?

. a When they are gbnormal;'tﬁsu aré listed that wag,

sir; gas,‘ws did{ o

R We did estabiish éhat;'ﬁidn?t wa?

A ue did in.that caaﬁ, Sut hct hera,vsir.

'@ Doctor, we established in this courtroom that when

DU said iaharatorg Finding, you mean thé Sama»thing as

laboratory affect; did you not, sic?
A No, sir. Ws'cs talking--—
@ e didn’t sstablish that, Doctor?

A If we know what we ars locking for, sic. IF we

“know that thers may be an association.

@ Doctor, .didn’t we establish that in this court-
room?
A I submit we did it For that-—that exhibit, sir,

yes, we did, fFor that exhibit: but, not for this dne{.

@ And, Doctor, you limited it to that exhibit, did

you, sir?  Did you, sir?
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‘A UWe limited it to that sxhibit insofar as the
abnormal Findings ars concarnsd.

@ Mow, Doctor, don’t you recell us going into the

: - matter of thess laboratory £indings and your using the

words interchangsably whsn you use tham?

A Not in all instancsa,‘no. Effects must have an
association with sgmsthing. It’s an affect of what?

Q Of exposure to a toxic auhstance,»ﬂcctmf. Didn’t

. Wou B8Ry oOnN tha,Brd'Of March, Doctor, that a laboratory

Finding is squivalent to a lshoratory effsct?

A That’'s uwhat you wanted me to say, éif, and 1 d;d‘
it, sir. | | |

m,‘ \Qh,_ you did it for me, Doctor? |

A Yes, sir.

& And gcu ara»going ta sag evérgtﬁing else that I
want you tQ sag, Dpctat**.' | |

ﬂ”‘ Mo, sirc,

@ --so we can move on?

A MNo, sir.

aQ . Well, than, whg did yeou ;ﬁbuss to say that Just
for me, Doctor? | |

| é . In ordec to close the discussion so that ws didn’t

have an harasng sbout it,

& ﬁnd,'ﬂactar; then you didn’t masan what you said?
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Dh, 1 digd, sir.

Now, Doctor, did you mean what you said?

I did, sir, in ths casé of this particular thing.
Mo, on tha 3rd of March, which was yssterday, did
what you said, sir?
-1 did at thes tims, sirc, yes.

But, now have umu»changsd your mind?

I haven't changed my mind, sir. 1 haven't changsd

The 3rd of April, which was yesterday. I said 3rd

., Have you changed your mind since yesterday,

No.

Sir?

Ns,rsir, I haven't.

You said what gou ﬁeant there yssterday”?

Yes, I did, sir.

All cight. Now, Doctor, I would liks to pass if
to-~and there ars a number--do you kna@ how many
t Krummrich have ﬁﬂe or more of thess laboratory
or sffacts,.DOCtmr?

I'm not altogsthsr-—-they all have laboratory

Excuss me, Doctor., My guaation is: Do gou know
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how many have one or more, sic?

A

A

a

A

All of the 108 pecpls whe had laboratory axami-

~natiansvhad'laharat0tg Findings.

Well, Doctor, that isn’t true.

Yes, it is so,

No, Dactbr;'thersjwafa 10 that did not.

‘No.  There wsre-—thers weres 115; 115.

There wera 108, Doctor, that had laboratory tests.

All right. 5o, then, there wera 108 peopls that

had all of ths laboratory Findings that were listaed in the

ra#ort, sir.

Q

Well, Doctor, but they ware not outside the normal

refsrance rangs, weres they, sir, for all 1087

gb

Q-

A

_‘m

Many of them were not.

My quaaticn to you, Doctor, is--

Manyg of them ware not.

Do you know how many of thess workers had test

results that were outside tha normal referencs range?

=

g

A

I do not. I cen’t tell you off~hand, sir.

Mo, Doctor. Would it surpriss you iF you added

C L thees up that it would come up to 30, sir, if you include

the lipids?

By whose count, sir?

Sic?
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A By whoss count?

0 By METPATH’s results ocutside the normal reference

rangs; the evidence in this cass, Doctor, that you created,

that you prapérsd, that gou sent sway and got—--by that
count, Dnctaf?
A Either low or high or--
Q Yes,
A Or it doesn’'t matier how Far outsids the range?
4  That is correct, Doctar% that is sbsclutely
corrsct.
ME., HEINEMBN: Objsction. Hold it, plsass.
Approach tha bench?
THE COURT: Sure.
{The following procesdings wers had out of the
hearing and in thes pressence of the jury.)
ﬁR. HEIMENAN: You know, Nr. Eérr is trying to
bootatrap this manure that's listed on the top QF4150?R éEV
this abnormal lab reports by calling these réfarenca ranges
"normai’:efersnme rangas”, [’'ve ohjected to this befors,
ngE chbr. & reference renge is a referance rangs. It's
not normal and it's nat sbnormal. And ths METPATH reports
don’t say "outside normel ceference rangs”; thay say
"ocutside refersncs rangs”., And g, that question'is.mis~

leading, and 1 chjsct to it.

b ok i, e i s i ST
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MR. CARR: I have nothing to say on it. zt'éfnat
mieleading., Tha witns=s kncwsbsxactlg what%s in.ths
METPATH reporté, and it’'a axﬁctlg thavwag I am using;the
word. And so doss evergbaﬁg slsa, | | |

THE COURT: Objsction is overruled. Ars you at

at puint where we can taks a bresk?

MR. TARR: Did I get an answer to that questian?
THE COURT: No, yodu diﬁn’t. | I
HR, CARR: Well, just lat me sum that up, and
then we will take s break.
THE COURT: Okay.
({Tha Following procsedings wsfa hed in the
hearing and presence of ths jury.J
@  Doctor, for your report that‘gou'submitteﬂ,‘can 1
take it.then that you did not add up ths'ngmbar of these
Krummeich plant workars that_had'fasulta outside the sstab-
lished rafarancé ranga’?
a We certeinly did not, sirc.

- MR. CARF: Your Honor, then we're at 2 good

" placs,

THE COURT: Fine. We'll take a short break at
this point in time and resume tsstimony. The admonish-

ments that I gave you sarlisc will apply during this brsak

also. Court is in short recess.




®

o)

10
11
12
13
14
15

iB

17

18 -

is

20

21 -

ae

23

w

130

CAt this time akrecesa'was taksn.)

¢(The Following proceedings were had in the

' héafing and presence of the jury Following the recesss.)

THE BﬁILIFF:' Everyona pleass rise;!'¥ou may bs
seated.
THE COURT: Ladies and gentlshen; in kaepihg with

what we’va trisd to do as far as in the days that we’1l

- have off, neaxt Iussdag; which is April Bth, was won't bsa

holding,coutt, 80 that you can ma:k that'dnwn in your books

if you wa&ld, plaease. Qnd’wa’ll~fsn-Ear as I knam, thosa

are the only days--that is the only day, rather, that ue

@on’t.ba holding caQt§ in April. You may ﬁfo;aad.

é lEBuAMr. Eafﬁ) Bﬁctnr, do you héwa gour—-tha Final
report,‘tﬁe Tables from gour final raport of your Krum-
ﬁrich study?. o

v.ﬁv Yas, I do, sir.
d I'm sofrg?

A Yag, I do.

G Would you--that would be Plaintiff’s Exhibit 1808.
wo;ldnguu.turn tﬁ thé**that part of géut fFinal report that
is--the section of your final re#ﬁrt.ﬁhat dealé with
2BR /268 Expoaute versus,ﬂemdgraphic InfFormation either.;n
Bsﬁartmant 262 ér,EBQf

A I have it, sir,‘gSQ..

D U T S NN IR
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'vG " And, Doctor, thras quarters of tha way--there’'s a

large number of Tables that are in that particular part of

your contemplated final report; is thers not, sir?

A Yee, thers are.

3 Doctor, if you would turn #é tha Table sbout
thres—-quarters of the way through that with tha blood
reference rcange Qnits; Yas,.this onas.

A Dkay. |
Q Yuu’va‘gons too Far;
‘A I'm sorry.

8 Still too Fér.- And you are still gac faf. Mow,
gau~éra theéa at the beginning of it. I think that's--yes.

A That's sodium,

Q ALl cight. Now, ﬁuétor, there is é tahla without
8 number; is theres not, sic?  You had planned to givé it,a
number?

A Yas, . Nona of tham havs numbsrs yst, yss.

i And, Doctor, there is in this Tebls, the First

rlsbnratcrg test that you raport on there ig Ffor sgdium; is

it not, sic?

A 1t is, sirc.

a And, Doctor, do you give thé referance rangé there
for sodium, the léboratory refaerance range?

A Yas, there's s refaragncs range given, sir.
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Doctor, all of ths persons that said no "Ever in

~ Dapartmsnt 262”7 and all of the persons that =aid yes had

~test reasults within the established rsfersnce raﬁge; did

sir, For sodium?
Yes, I belisve so.

THE COURT: I'm sorry, Doctor, I couldn’t hear

ths answer .

a
A

Q

THE WITNESS: VYes.
Whet do you rsport in this Table for magnssium?
Yes.

Do you rsport in your Final report, sir,>that'

pErsons ars outside the normal reference cangse?

A
QR
gou'said
‘ﬁ
M
=}

&

fn‘tha raeport, thié*~the rgport that you hsva*¥
Doctor, I'm tmlking about your rapcrt,'lsbﬁ, what
is going to be part of gcurinnal rapﬁrt,
Nm,‘we»do noat, sir?

You‘dmn‘t have that?

Wsll, ue don’t have any rafareﬁce to the—;

Excuse me, Doctor. My guestion is: Do youw not

have~~hava I got the right document pou’vs gotT You sant

me soms Tahles that you ssid wers part of your Finsl

report,
A

o

Yes; right.

Ares we at the same Tables, sic?
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A 1 believe so.
@ Now, what do youw have in this Tsbls, sir, for
magnesium? MHow many persons that were never in Depart-

ment 262 or 268 do you show as having results hélom the

established reference rangs For magnesium?

A . Whao are nevar in the department?
8 - Yes,
A We have two--two, sir, right,

@ You raport thet twe in the megnesium were bslow;

A We do.

@ And how many of above in this Tabla that gcu;

raported on, sir?

A yell,,iﬁ tha—~tho$é whb were nbt in 282 or 268, ue
havé 10,

Q Tan that wers above?ﬂ

A “‘Qnd thraé in ﬁhoee who were in 262 of 288,

Q bﬁnd For ths, yes, ws ha?a,rfor magnaeiumpgmu nave
three abovs; do you not, sic?

%é . fhréa;~

G I'm asorry, thrss abcvé and none bslow?

A Three cutsids of the referencs renge.

Q Na, that’s thres greater than your refarence
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1 % A Yms, but--on thes upper side; yes.
2 E @ Isn’t that three you report that’s abova the
3 | refscence range, sir?
b A Yes,
- E v & Do you raport thers how much above the fsfereﬁcs
5 vé rangs thsg ara?
7 é A UWe da not here, si#, na,
8 @ Do you report how much balow theg'are of tha
.8 i normal refsrasncs range? |
10 E | é. No, sir. |
11 ? . é - All right. Now, Doctcf;itha next tast, legt’'s see,
i2 é thet gﬁu_raferfad to was ﬁo—‘
13 ; A  Potassium.
14 % ' Q ‘Pataasium; All right, ﬁare it is.
15 ? A Right.
i8 % o ﬁnd; Doctor, in that report, sirc, how many ars-—
17 § A  Above the--
18 ? Q ~=f@low--I'm sorrg,vahcve the refarsnca ranget
19 é‘, A  Thars’'s one in tﬁa group that was never in 262 or )
20 | 288.
21 | (8] And nons iﬁ tha dthsr?_
22 | ' ‘ﬁ And none who were in 282 or 268.
23 N @ Mow, Doctor, you alsc calculaste s "P” vélue far
24 the magﬁasium; gon’t yow, sir?
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A Yes.
& is thét ¥P* value, that’s a ccmp;icated Formula
WO use;\is if not, sir? | | |
A Yes, it's & Formula which--
Q | Excuse ma. My nusstion is that it is a compli-
catad formula that uau‘uéed For this'magnesium;_didn’t Hau?
A Right. |
a Doctar, chloride is alsc one of the tests that you
mahtianad;.is'it not, sir? You report--
" Right.
Q | --in this Table on the results of the chlcride;v
don;t You? | | |
8 'we,dc,:éir.
Q vlﬂhd’hﬂ& hang below ths establishad bafaraﬁca range
do.gou_report, sir? |
) Qa report two who wers not in Departmsnt 282~-
a And In that same~- | |

2] --below the refersnca rangs.

- xcuse me, Doctor. How many ace above the--'
A Cne.

@ —-ths laboratory refsrance cangs?

a,' Dna;>

® For chlorida}\ And the "Mever in that Depactment”,

wou have npne for sach of that; do you not?




@

10
11
i2
13
14
15
1B
17
18
18
| 20
21
ze
23

24

A

Q
Wyou, sir?

A

@

A

Q
didrn’t gi

A

")

o
2]
a
atorg’raf
a
Q
A
Q

instence;

136

Right, we do, sir.

And you 2lso establ;shed a "p” vélue there; don't

Yés, wa da.

OF B.B2B2; don’t you, sir?

Right.

Doctor, was calcium one of the onss? No, you
ve wus calcium as-—

Mo, 1 don‘t bslisve we did.

How ahout phosphorous?

We did, I think, give you phmsphcrousf

#ll right. Phosphorous is rspoétad.

Thers wers nons,

Sir?

Mona in esither of the--

And you also gave us iroﬁ; did youw not, sic?.
I helisve we gave you ircan.

And iﬁ iron, siv, how many wars bzlow ﬁha labor-
arénce rangs?

vDﬁE’.

And how many wers above that?

Tuwo,

and in tha other department, it’s zsrc in sach

isn't it, sir?
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A Right, yss.

M Mow, Doctar, were thares any others that you said

" wera neot important to you?

A pNo, I don't bslisvs so.

'@ And, Doctor, in addition to relasting these and
raporting in ygour Fimal :spurts'gour_?ind;ngs_with ragard
ta‘sadium, magnasium, pmtassium, chlarida, phosphorous, and
ir@n, you reported an--and by the way, thess headsd wour
Table; aidn’£ thay, sir?

A Sorcy?

) Thess ware the onss that headsd tﬁs Tablae you
craatad faporting on thass 1ébarataru*rasults?

é - That'’s haw thag‘wers presented in the NETPHTH; and
1 think ws simply followed the lisﬁ.'

| m' Doctor, my questimh is: Ycu-haadsd’tha Table with
that; didn’t you?

A I;h nctvaure what you mean by héadsd.

G  You lead the Table off with these results; didn’t

youw, sir?

A vvwa hegaded the refsrance range rasulté.
- Q  Dector, would ygou-—
A But thég ara presantad--there ares other ways that
we have pressntad this as wail,

Q Doctar, my question is: ~0On this Table, you lsad
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off with these resulis; didn't pyou, sic?

a

N

ms how they presented it, whather they lsad off in MEIPATH

with those ressults, They didn’t; did they?

a

g

went down through the METPATH result and sxtracted thesa to

laad of F with that; did you not, sic?

A

Q

138

That’s how they are prassntad in METPATH, sir.

Doctor, do you want to look st METPATH's and tell

No, they didm’t.,  But, wse put all the--
Doctor, Just plsass answer my guestiona,
Sure, 1'd be happy to, sir, any time,

They did not lesad off with those rssults; did
No, I thought thay did, but ws simply putFw
88 3 matter of fact--

We put sll ths mestals togsthar, sir. That's what

Doctor, as a2 mattsr of Fact, what you did, uéu

Mo, sir.
Did you sxtract thess Erom-the'ﬂETPﬂTH report?
dh, we sura d;d;
Aand you lead off with them; did you not, sic?
We decided that those were the--—
MQ guestion is specific. You lead'aff_Qiﬁh'tham;
Wwou'?




|
N

y

Iy i

\ y
S

E w

Ut

10

13

&

13

14

15

16

17
18

18

20

21

23

24

138

A I don’t know what you maan,'sif,‘bg‘laad pff.
Q"‘Those wsra'tha First resulﬁs wou reportsd in the
Tabis Hou Justﬂwsnt througﬁ, sir? |
A u Somé of tham a?a, yes. So?
Q chtor; in addition to tha concluaicn of theaa in

that Table, you also included thoss results and put them in

"a Table dsaling with m=an valuss; did you not, sir?

A 1 belisve we put the msan values befors.w& want to

‘the--the reference range valuss, y=s.

Q@ Is that a yes toc my guestion, that you did include
them in the mean veluss, Ooctor?
A I think I've answersd the guestion.

Q Doctor, for the mean valuss for thase, you also

age—adjusted them; didn’t you, sic?

A 1 belisve they were age-adiusted by tha biostati-
stician, yes.

@ Well, would you want to check and sse, Doctor,

- because I’'m not asking for your bsalief, I'm asking for what

How in Eact‘did, sic., It’s‘tha pracsdihg half dézan pageé,
Doctor, in that section af'gouf fFinal report. Do you éaé
that, Qactat? Do wou see it, Doctor? |

A I'm not sure I do, sir.

i Well, let me show you the ore I have, Yes, you

have it right thsre. Do you ssa it? That's it.
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A | Dh, ﬁkag«
@ That's not thavﬁirst paga of it, Doétcr. Let ma
asSieﬁ Wou. That's tha First page of it. |
| A Thank_gou.

"R Now, Dcétcr; you have these sams laboratory

results reported in thatvaaction in a Tébla{'dan’t ©Bou,

sic?
A ?es,_we do.
o and, chtot, wou calcglate 8 "P" values far agbh of
thosz maans; do gau'nmt, s;r?
A .Ccrrac;g’
o] f?es. Doctor, would‘yuu now take thevTabla that’'s
headed ”Chloracha by ﬁge and Educatinﬁ”; sir,
'ﬁ  You msén ths-~oh,'thatfs éhathar raport, sic, yas.
@ 1 left my writing pen snha@hé:e.' ﬁrs:gau'with ma,

Doctor, on thes one that you've got haadadv”Chlmracne'bu Age

and Education”?

n iYes, sir.

0 . And are you with ms where gau’vé gﬁt'th9 Iébla
headad "Chloracne versus Clinical Léboraturg}Findings??

= Yas, I hava'it,vsir. |

3 i And again, the sodium is the mame For--end this

time you discusa thess thras laboratory-—-these half dozen

laboratory Eihdiﬁgs breaking it down in thrae catégories;
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‘that ié, "Hiétory Gnly”, “Raaidual Chipracne” and "Naver

',Chio:acns";,dc'uou not, sir?

A Pracisalg, wes.

01  And ybu'also‘céiculate a "P” valus ﬁhera; don’t
YU, si#? | |

A UWe do, yes,.

Q Doctor, thst’s;—and gouﬁfagain‘gou calculats and

'repért to whosver is going to resad this raport what the
- magnesium lsvals wers in thess workers at ths Krummrich

f‘plght;rmhsthsr-thau ware abava‘the'labmratorg'rafarehca

rangs or whaﬁher1thag ware bslcw;!doh’t gcu,'5ir? Isn't
that carrsét, aié? | | |
‘9  NQ;>YU&T*ﬂb,vthath not--are you lookingvat the
laboratory fe?atance range orumeah valuas; sif?i
8 I'm looking at the laborstory raferencs ranga;

A Wall, i’m sorry, 1 thought you said msan values at

First, I héva'it, yes..

(K] _Qcctar, gcu raport the iabo:atorg rasults of asbove
and bslow; do WO not, sir? For magnesium?
| ﬁ: ﬁs‘reiatedzto the acne status, sir, as relatéd‘ta

the‘acné status.
Q Noctor, that's what I'm asking.
A ' Nmt the buildings, but tha acneg stéﬁus.

Q I'm sorry?
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=] Yes, Bir.

o 1'm asking you, Doctor, gﬁu report on magnesium.
for those workers who had levels of megnasium bhalow thév
asfablishsd feferan&e range, do yow not, sir, as well as
for thoss abova; don’t you, sir? Doctor, are you looking
at ths Table that I'm asking you imilook at?

ﬂ_ Yes, I belisve we do, sir.

@ And, Doctor, in tha case of magﬁssium, it i=, for
"History Only” it is~f

2] Ona. Ars you talking about below refesrence reanga?

8] Just ons moment, plsase. Now, Docter, you have |
éns,below, da you nbt, gir, in thé "History Unlg”?b

| A Right.

8 And Four sbove; don’t gou, sir?

A  In the "History Only”, gs#, sir,

] Aand in ths "Residual Chloracna” for magnssium, ch
have one below énd five abova;.dmn’t Wwou, air? |

A K Correct, sir. |

Q@ And For the "Nesver Hed Chloracne” you have none
balow and four above; don’t gow, sir?

A Correct.

@ Doctor, without going through sach of thasa‘
pthers, you make reports for both above and béluw in all of

the catsgories you've establishsd in this Table; that is,
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”Historg'nnlg”; "Residual Chloracne”, and “Never Chlor-

f acna”; do you not, sir?

A Not always sir. It depends upon whether we

Found-~-Far axample, iF we didn’t Find any across the board

for~-

Q Eithsr abovs nr‘bslaw“"

A For sxample, in pﬁtaasium, sir, iFf I hag taka a
momsnt ., 'Iharé were nong below the reference range, so use
didn't include it; but, thars wers one abmvs tha refarsncav

canga, 2o we included tha refersncs--the refsrence limit

for the above.

G Doctor, for sach of these veluss For each of thess

laboratory tests whare thsre was 2 reported valus that was

‘below the aestablished refesrencs rangs—~-

A We includsd it.

@ You reportsd it; did you not, sir?

=] Ye3, wB did.

Q And analgzed it; did/gcu not, sicr? And raporctsd
on gour anaigsis; gdid you not, sirc?

| A Bell, the—-

Q Would you ansmar that guestion, Doctor?

A I'm nﬁt SUCS mhat ch mean bg anaigsis. You mean
tha analysis of the blood or tha analgsié of thes data?

Q Your "P” value, Doctor.
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A Oh, yss, the "P” value is a compsrcison,

a Doctor, yocu reported a ”"P” value in mach instancs
whers you had values; did you not, sir?

A Correct, right.

Q And, Doctor, that was, with regard to the "P*
valua, you included the below and above refsrence ranges;
did you not, sir?

] Mo. The "P" wvalues refgr to the-—-if thare was any
diffarsnce in’tha freguancy . Tha ”P* valus rsfers to
Fragquancy, Ssirc.

Q Fraguency of abnormal rssulis?

A Fragusncy when you compars one Lo encther, right((

@ And, Doctor, that freguency included all abnormal
rosults; did it not, sir?

ﬁ‘ Ho, the frequancy only includsd the results of the
particular paramster, like magnesium or potassium or
chloride.

4 Doctor, it includsd the va;uaa both abova and
beslow the gstablished referencse range; d;d it net, sir?

A Yee, sir.

] Yas, Dactor, The "P” valuss that ygou sstablished
and that you rsported and vsed--and, Doctor, this wasn’'t
Just in the instance of these particuler laborastory tests,

that was in the instance of svery single laborstory test
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that you did?

A Surs,

A You wused the below resulits and you used the above
results in estsblishing your P~ valuas;'did you not, sic?

A Yas., Yes, tha comparison.

Q2 Yes, Doctor, for cnmparison, bacausse you :mh31~
derad it important to do so from a scientific bhasis; isn’t
that right, sic?

A Right.

8 So, it was important For ygou to conzidsr thsse
results both above and below from & scientific basis;
wasn't it, sir?

= Yas, it was,

a ¥Yeg, asir. And, Doctor, you did--and you reportsed
for esch category and made a tables For sach category for
gach laboratory rasult resporting both the abeove and below
rasult; did you not, sir?

A We did, sir.

& fand, Doctor, in addition-—

A Ma., I'm sorry, sic, may I correct that?

@ i'm sarfg?

A May 1 correct that? May I correct that? 1
balieve that the "P” valuss in zll of these asre~--only

reiate to the-~ths lins where it says shove a certain
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lsvel, it’s the comparison of those that ers outsids tha

ranga sbove. Now, it might ba, For sxampls, in tha-~lat’$

see whers we ars now--no, the "P* values only consider -

those which ara significantly abnormal outside of rangs,

likg~—~

@

a

Now, Doctor, whers is that indicatad in anyplaca?
Well, I think you have it right hsra.

Whers is that indicatsd in anyplace, Doctor?
Hera. For exampls, hsre.

Doctor, that dossn’t tall you at all whsther or

not they are significently outside of the range. ALl you

are raporting therg on are the ones that ars outside the

range.

A

Q

That’'s right,

But, youw are not ssying how much outside thes range

or whathar they sre a tanth of a point above the range;

you’ra simply reporting on thosse that are outsidae the

rangs; isn’t that corrsct; sicr?

A

Yes., But, if it’'s not significent--if the low

lavel is not significant, we didn't gst = "P” valua. But,

if the--~

Q

A

Doctor--
For sxampls—-

Doctor, you make no report for any--you maks no
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*PY uyslue For any low lavel, do you, sir, as ﬁbch? You
dan’t put‘anuthing an a lina for that; do you, sir?

A No.

Q But, in point of fact, Doctor, thsre ars a}number
of important conssgquences that coms frumvcartain labaratnfu
tasts where thers is a low lavel; isn't thers, 31r?

A Ihaé’e trua, sir.

B MNow, gyou make no report on that; do yow, sir?

A Yes, we do, sir,

@ Whars, sir? Look at the red blood cell count;
lopk at tha hamoglobin gowunt, sir. Youw hava psopls--the
hgmatic count, sir. Uwhsether you are sbova or bealow the
sstablished reference range in that--in those circum—
shances~-is important; isn’t it, sir?

A Dh, vesry much important.

Qa And, Doctor, you maka no Finding on tha "P” valus
separately for thosa below; do you, Sir?

A I helisve, vary Eranklg; gipe--

f Doctor, I'd like for you té look at your rsport;
wouw are not leaking at your repcrt;.at the Table, sir.

R’ I’m looking at tha--what tpa biastatisﬁician has
listed as her--ths way she has conductad tha analyses, sir.‘
At this point in time ] cannot tall you whsther or not sha

has ussd both high and low to ecslculate her “P” valus, hut¢

IR CELNIRSINN U
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Q May I sm=a your raport, Noctor?
A Sure, by all means. The way she originally

astimatad.

148

a Now, Doctor, she clearly has refsrsnce to bath

above and below; does shes not, Doctor?

A Yes, I think-so, sir.

@ Yas, she doss; dossn’t shs, Dostor?

A You ware rcight originally, sir.

n] Yes, I was; wasn't I, Doctor?

A Yes.

G Now, Docter, thess sams reports, sir, are made in

the rest of your final resport; aren’t thay, sir? With

rafesrencs to the magnasium, ths potassium, ths phosphorous,

tha chloride, you makes Tablas including and reporting on

the laboratory test reasults For sach of those; don't you,

sir?

A Yes, sir.

Q@ In svery singls conceivable catagory; don’t you,

A If you mesan svery singla conceivables category--

N That you praparadT?

A Yss, all of the diffsrent typss of Tables.

& And you raport consistently both ths above range

D R il o S S i+ e e o i, e it il a4l st L
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and balow range--

A Yas, wa do.

] --yalues; don’t you, sir?

A I think so,

(] Yas., Thank youw. And, Doctor, these rsports that
the binstatistician mads wers done, 1 take it, at your
dirsction; wers they not, air?

A The typss of analyses; that is, what to compara.

[»] And the tests to use in the cumpar;aan were dons
at your dirsction; waran’t thsy, sir?

A No, al) of the tessts wsrs analyzsed.

Q Excuss me. Would you answars my guastion, pleass,
8ir? You instructed, if you wanted a test omitted, iF you
belisved that it was not important or significant to report
an @& particular tsst--For instange, if thas rssults m;re
haelow thas estabklishad laborstory valuéwwuau would have
instructed the biostatistician to nntﬁfapnrt on something
that was not significant; would you not?

A No, sir, ws did not do thaé, 'ﬁbsalutslg not.

Q Doctor, the-~ |

& Sha reported all of tha tasts, Sha analuzedvfcr
all of the tests eaxcept the porphyrins,

5] and, Doctor, what she anslyzed for on all tha

tests warg--
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- 8ha analyzsd for--
Excuse me, Doctor, let ma Finish my quastion.

~=-put of rangs valuss and msans.

8 P 8 P

She analyzed the tssts that you originally
ordared; did shs not, sic?

A Aall of tham, yes,

@ Sic?

A Yes,

(] And she analyzed ths tests that you said in your
praliminary draft wera included in the laboratory exami-~
natian; did you not, sir?

i I balisve so.

» (] And gou reported to Monsanto and to mthéra whﬁ
would resd it ths differsnces betwsen the chloracnea group
and nonchloracnas group for theéa aircumstances;}did you
not, sic?

A  And other circumstances.

B Did you not, sirc?

A Yes. Yes, and other circumstances.

@ And you reportad on the diffarenca bastusen on
thesa tests for the workers in ona depsctmant vscsus the
workers in another dspartment; did ygou not, sir?

A Wa did indeed, sir, yss.

8 Now, Doctor; I'd like to move to another subject
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at this time if we might, and I'd like to turn to the
subjact that wa--that you hava discussed on direct exami-
nation deeling with the Formation of dioxins, sir, and how
they are Formed and whers they are Eorﬁed. Now, Doctor,
Just one guastion bafors I get to that., You meant for thea
people who wsra reading your Final raport or who would read
it to rely upon these results that you reported; did you
not, sic? |

A If you are talking about tha--~

Q My quastion is, sir--

A Which report are you talking sahout?

Q What you hava categorized here as your final
raport which includes thesa tast results that ws’ve Just
discussed. You msant for tha people reading these reporta
and raading thess Tables to rely upon the rssultas thersof;
did you net, sir?

A Yas, sir, surs,

Q Yas; Now, Doctor, among others--end you are goeing
to have to help mg with the pronuncigtion of this man--at
this con?arsnba that youw attsndad wés somaons by the name
of Czuczwa. How do Wwouw say thas name of tﬁat man’?

A I belisve it is Czuczuwa. |

a All right. Lst me mark it as an sxhibit so we--

A I don’t know him air.
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Q Well, ha was at that conferancs; wasn't ha?

A Ng, that isn’t the rasult of any conferesncs 've
bean at.

Q -I kKnow it’s not, but the author was at tha |
conferenca; wasn’t he, sir? Don’t you recognize him?

A  Which conferance?

Q .Dn Dioxins in the Environment that ygoo've
discussed sarlier?

A  Ha might hgya been at the conference, but I don’t |
recall his giying a paper thers. And it might be that I
didn’t~~] don’t recall his giving a peper.

Q Doctor, ws wernt through that book and you said
they wera all sxperts excapt ong or two. And wasn’t this
person on that book?

R I-don’t recall, sir.

P ] Wall, let mea ramind gou 2 little bit. BSee, that's
the caption n;gﬁ;n;_Ln_Ing_gnggggnmgﬁg, and he wrote
éhapter 7. Do you sse that, a;r?

A Yas, sir, I sse it.

Q All right. Thank you, Doctor. Dactdr, handing
you now what's peen marked es Plaintiff’s Exhibit 1808--

A Thank you, sir.

@ This is &n article writtsn by ths man’s nams that

I can’t pronouncs.
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A - Czuczwa and Hites.

Q Angd they are fFrom the--

A University of Indiana.

i And this article was publishsd in the journal

called-~-what is that, Doctor--E

Iechnologu? Oh, it’s by the'ﬁmerican Ehsmical Sociaty?

A It’s the-~the Jjournal is callsd Envipgnmantal

Q But, it’s published by the Amarican Chamical
Socisty”
A i1t is, =ir.

(A Would you consider it an authoritative journal,

A Foar chemists, I beliave so.

n] And you recognize Doctor--or I don’t know if he's

. a doctor or not; it dogsn’t say hera--as at lsast one of

thas suthors that appearad at the ccn?érencs that you’'ve
sarlier dsscribed?
A Yes, sir.
MR. CARR: OFfer this Exhibit, your Honor.
MR, HEINEMAN: May Counsel approach tha bench?
THE COURT: VYas=.
(The following procesdings wers had cut of the

hearing and in tha prasenca of tha Jjury.?
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MR. HEINEMAN: What's the number on it?

THE CﬁURT: 1808.

MR. HEINEMAN: Your Honor, ] objsct to the
sxhibit on ths g:nuhds that it’s hsarsay. It’'s simply hut
admissible.

THE COURT: Do you havs ﬁnu comment?

MR. CARR: Your Honor, we’ve gona all through
thass things befora.

THE COURT: Okay. It’'s admitted over objsction.

(The Ffollowing proceadings wers had iﬁ the
hearing and pressnes of the jury.)

% Doctor--

MR. CARR: 0h, and your Honor, I think we have,
yes, wa do have copiss to pass to the jJjury.

THE CROURT: aAll right.

{At this tima the documents weras passed owt to
the jurors.?

MR. HEINEMAN: Excuse me, your Honor. HMay
Counsel apprnaﬁh tha banch?

THE COURT: Bpra.

(The following procsedings were had out of the

‘haearing and in the prasance of thas jury.)d

MR, HEINEMAN: Your Honor, I would like to abject

to any testimony or any questioning with respsct to this
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%ﬁiﬁj 1 article if it is to rslate to thas manner in which dioxins
e ars Formed. Mr. Carr réprasanteﬂ“gﬁét thia witness coversd
3 that subjsct in direct examinatian; 1 belisves he did nat;
3 And this cartainly goss bagdnﬁ thas scope of the direct
5 sxamination of this witnass;
B MR. CARR: ".rhis; witness said in direct exami-
7 nation that dioxins are caused bg municipal incinasration
8 or somathing of that sort. The sxact gquots I can’t recailu
vé 'right'now, But, that’s what this w;tnaas alludsd to oﬁ
10 ,diréct exemination. And in addition thersto, the-sacpa of
11 ‘his dirsct examination is such that diaz;ns by hié statae-
{3,' ig2 meants ars not--not rampant in ths anvirnnment; ara nat
kq%:;/ ' 13 causad bu-ahamicals, ara not causad&bu pulgahiarinatad B
‘. 1M phenole, andvthe~chamical companies ars néisraspnnaibls For
18 what has happened tﬁ tﬁgyanvirgnmahp. That*s tha~*és wall
iB as the dirsct refarsncs to tha Esrmatiah u?.ﬁinxins in‘the~
17 anvironmant. - | | |
18 © MR. HEINEMAN: Well, that is & prepostaercus mis- |
19 statement of ths witness’ taatimong; gaﬁr Honor. I object -
20 to‘this documsnt as gcing beycnd tﬁé scops of the dirsct
£1 examination. A‘ o
22 IHE COURT: ‘It’s within the scope. Ubjactian-"“i’s. |
23 overruled, | L |
,Q&ti) _ a4 | . (Tha following procesdings‘were,had ;n tﬁa‘ . .
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\ 1 hearing and prasence of tha jJury.d
2 A} Now, Doctor, at the confsrancs that you atténded,
3 ané for that matter other cun?&rencsé that you'vae attendsad,
3 it haé basn important in discuasing diuxins to discover ths
5 source of dioxins; isn’t that corrsct, sicr?
. 8 A Yss, sic.
7 o And it is an importent subject to cover for, not
8 just For this cass, but for huhanitg in genaral; is it not,
8 sipr?
10 A oh, I belisve s0, yes, air.
11 Q Yeas, And, Doctor, it’s a subject that you have
. e considsred and discussed and testified about in not Jjust
145:} 13 this case, but othar casass in tha past; isn’t that correct,
| 1 sir?
18 A I have in at lsast ons.
18 Q Yas, Now, Doctor, the hsading of this‘rspurtvis
1?7 "Environmsntal Fata of Combuatiun-ﬁshératadvPalgchlnri—
18 nated Dioxins and Furane”. Do you see that, sir?
18 A Yas, sir.
20 | ] Now, that includes tha dibénza»?utana as wsll as
21 the dioxins; doesn’t it, sir?
28 A Yes, I bslievs so.
23 @ And we’ve sarlier discussed the differentistion
.ij{ﬁ> ' 2y betweaen those, and 1 won't ask you a guestion about ghat, .

S ik b St A i iy s+ ekl oo s intn o et i o i i e e oo U maie e | it
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but the shstract here ﬁ;scusses again that--ths abstract of
thair study shéms ﬁha conclusion that they reached by
studying the sedimants in various places in the northern
part of tha country that, “Emissions of dioxins and Furans
has incrsassd graatly since 1840, The historical increaase
is similar to trends for the production, use, snd dispcsal
of chlorinated orgenic compounds and suggasis that chlori-
nated precursocrs of dicxins and furans,_prssent in
incinerator combustion fusls, may be ths main sourca of the
dioxins and furans found in ths sedimants From the Saginaw
River and Bay and Lake Huron.” lIsn’t that correctly read,
Dacta;?

A That’'s what the abstract rsads, yas.

Q And, Doctor, on the nesxt page at the very top of
the pags when they get into the Fundamantal point in the
debate, the say, do thay not, sir, that, PCDD, that is,
polychlorinated-dibsnza-dioxing, and ?CDF, that’s poly-
chlorinated~dibenzo-furans, may be formsed by ths cycli-
zation of zhlorinatsd precursors préséﬁt in the fual or by
tha rsaction of organic compounds uith inorganic chlorine
both pressant in the Fusl. It is likely that the Ficst
mechanism is operative; model pyrolysis expsriments have
shown that PCDD and/or PCDF are Formed by purolyzing

chlorinated precursors such as chlorobanzenes, chloro-
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phenols, and PCB's.” lsn’t that corrasct, sic?

A That's what this rasport rsads, sir, yss,.

aQ Now, Doctor, in that group they included chloro-
pheanole; hava thay not, sir?

A Yes, 1 beslisve thay have, sir.

Q And, Doctor, ws knaw From the avidénca in this
case and elsawhers that chlorophenols wers involved--
Monsanto manufactured chlorophsrolg both at Nitro and at
séugat, Illinois; isn’t that correct?

A Thay hévs manufacturad some, eir, yes.

] And, Doctor, thay say thase chlorinatad phanols
are precursors to ths dioxins and to the Furans; do they
not, sir?

THE WITNESS: Would you repsat the question,
pleasa? |

(At this time ths previous questicon was rsad bhack
by the court repoctsr, as t*@w:n.xﬁas'l:e'zci.).~

A Yaes, thsy do, sir.

N Now, Doctor, preacurser msaﬁs bs bafore or is thers
first; corract, sir? |

A Yas.

Q S0, what thsg'are gsaying is that the chlorophancl,
it’'s first chlorophsnol and than émmathing héﬁpens to it

and it becomes the dioxine or tha furans; isn't that

S i | i ettt i Do S i A i L
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correct, sir?

A No, it would be not dibanzc*?urana from the
phenols, sirc.

#] Excuse me, Doctor. Aren’t thay saying that in
this~-whather you sgres with it or not~-”Thasavdinéins
and/or furans ars formed hy bu:ning chlorophenols, chloro~
henzanes, aﬁd PCB’'s”? That's what pyrolyzing msans, isn't
it, sic?

A Pyrolyzing means to-—

@  Heat up?

A Haat.up, yes, Pyrolysisa,
2 Sir?

A Yas. ;

a And that’s how you know in the chemical plant, for
‘instance, it is the heating up of those chlorinated phenols
that can causa in soma inatsnces, not all, in some
instancas the formation of dioxins; ién’t that corrzact?

A Yes, 1 bslisve so,

] Angd Furans, too?

‘A It dspands on the level of heat, sir, yes.

in] and furans, as well?

A With respect to tha PCB's, sir.

R] Sir? |

A Dnly with respect to PCB’'s, sir, not phenols.
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| 0 . Doctor, thesa chemista éag, do thay not, sir, in
this document that PCOD and ths PCDF sra farmed by pyroly-
2ing thess chicrinatad pracursors such as among othars
chlnraﬁhenols?

A Yes, but they--

Q Doctor, I teks it that you disagr=e?

A  -No, I don’'t disagree, sir. I'm only disagraeing
with your intarpratation. |

@ Excuss me, Doctor. ODon’t they say that these
dioxins and/or these Furans are Formad by heating up
chiorophenols? |

A No, they do not, sir,

Q They don’t say that?

A They say tha& eithar--that PCOD or PCDF ars formed
hu»purnlgzing chlorinatad precursors such as chloro-
benzanss.

Q What’s tha next one, Bnctbr?F

A PCDD might be related to that. Chlorinated
phancls would produce pechaps-—-

o 'Excuss'ma, Doctor.

A --PCDD; but, only tha PCB’s produce the PCOF's.

@ Doctor, you skipped a word thera; didn't you, sir?
In bstwean chlorpenzenas and PCB’a, there's another word

there.
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A Yes, chlorinated phenol.
8] Chlorophenols, Docetor.
A Sure, yas, chlorophsnols.

2 And thase authoars say, do thag not, that PCDD

A And/arc.,

Q Yes, Doctor, and/or; doasn’t it, sic?

A But, what the really msan is that--

] Mow, Doctor, I’m not asking you whatvthau really
mean; l'm asking you whaﬁ.theu B8y .,

A They say sxactly what 1t>sags. girc,

@ All right, Doctor,

A But, you are misinterprastting it; that’s all.

8 Doctor, is the word “and/or” thera?

A Yes, sir.

Q And we all know what "and” means; don’t we, sir?

A Yaa, si#.

Q And when they are talking sbout PCDO, they are
saying PCDD and/or PLDF are fnrmad;idah’t theg, s8ir?
| A Right. Right.

0 They er2 saying whan you pyrolyzs a chlorinatad
pracursor such as chlorobenzenss, you Eofm PCOD’S and/or
Furans; don’t they, sic?

A No, sirc,




B2

1 Q len’t that what they ara saying, ﬁuctﬁt?

2 A Nog, thsy are not.

3 o You don't get that from that sentsnce, Doctor?

i A No, 1 don't.

-] Q Wall, let's pass on then; I'm sure tha Jjury and
=} Court cen read it--

7 A Yes, I think eo,

8 Q ~--1F you can’t., Doctor, on pagse Y47,

9 2] Yes, sir.

10 8] First of all, thsy go through a situation whers
11 they tell you how they dated thair ssdimsnts, and thers ars

£y ie various methods that you’'rs aware of, aren’t youw, Doctor,
uwin 13 whars thsy can tell when a particulsr aédiment was layed

4 down in 8 laks or a river or a bhay?

15 A UWell, not being expert in this Fisld, sir, I am
16 not--1 don't fFesal qualified ta'camment on the accuracy of
17 this, 1 take it--

18 Q Boctor, I'm not asking you to commesnt on the .

18 accuracy of it, Doctor~- )
20 A I taks it at Facs value.

21 B I'm asking you: Do géu not know angd do thesy not
e describs, sir, in this document how theass sediments can bhe
23 dated? There are various technigques, Doctor, thst are

‘ﬁﬁkv) a4 available to date sasdimant =zamplesas, ars thers not, accor-




183
ﬁ“{/}’ 1 ding to this document?
2 ] Did you say date tham?
3 a Yas.
‘% A Like--
s 2] To tall»mhén thay weara layed douwn?
B8 A That's on page 448, sir.
7 Q Yes, it is.
a8 A Yes, Yes, this is using radigactivse 6etermi~
3 nants, sir, yes.
10 Q And, Dcctar, on page 447, in the lower right-hand
11 corner thay say that they should addresss ths ongoing dsbate
iy 12 ragarding 2,3,7,8-TC0D in coal fly ash., Do you sss that,
a’iw) 13 sir?
14 A Yas.
18 @ Bscause there was, has bean, at least uou‘afe
16 awara of & statement, I think by Dow Chemical Cnmpaﬁg, that
17 dioxins got into the atmosphers by tﬁg burning of coal;
i8 isn't that right, sir?
13 a I think thsrs is at laast ane:paparbahcut that,
0 Hes.
21 Q And this documsnt addrasses that argument; dossn’t
2e b.it, air? They call it a dsbats; don’'t thay?
23 A Yes.
iﬁﬁi> 24 | @ They say that, "No isomsr of TCDD was datactmﬁ in. |
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these samples with a limit of detsction of abo&t 100 parts
par trillion®; don’t they, sir? Thesy go on to say, "This
reaffirms similar Findinga”--and giva ths citations~--"and
suggests that coal combustion is not a significant scurce
6? 2,3,7,8-TCDD in tha snvironmsnt.”

A That’s what this says, sir, yas,

Q And, Doctor, ovar on pﬁge 449 whare they state
their varicus conclusions in their discussion section, they
start out by saying, don’t they, sir, that, *Clearly ths
dioxin and furan inputs have changad considerably cver
time; much more was daeposited since 1840, It ssems likely
that a major source bagsn in the 19402 and incrsassd until
thé present time.” And then thay poss the quaatiaﬁ, "What
is such a source?” Don’'t they, sir?

A Perhaps I'm nét following., Is this on 448, sir?

[*] $4g, yess.

A And~-~

@ The veary First paragraﬁh on that pagsa.

A Oh, 1 ses, y=s,. :

Q2 And thay point out in the naxit psragraph that ths
source of that deposit of these dioxin and furans in tha
environment is not coal or Fly ash, bscause they say it is,
From their dating of their ssdimentary dioxina that, "It is

obvious that coal uss cannot account for the incrzmass in s
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dioxin and furan concentration sincs 1840, Indaed, coal
usa has been rslatively constant since 1S40." Don't they
say that, sir? |

A Yas, sir.

a And thesy go on to say that according to the United
States Commigssion Repoerts thet has besn publishad since
1818, that the chemical industrg started growing greatly
beginning in 1840; correct, sir? Is that corract, sir?

2] You ars rasdihg agein in the--

™ The second paragraph-~-well, actually the third
paragraph on that page, in tha First column.

A Third paragraph.

@ Starting with the words, *The U.8. Tarriff Commis—

A Yes, okay.

i Mow, Doctocr, as a8 matter of fact, the Monsanto
Chemical Company at Nitro besgan theirnﬁrnduction of thess
chlorinated phancls and 2,4,5~T-chlorinatad phanol in 1345;
did they not, sir? o

A I really don’'t know, sirc.

@ All right.

A I don’t know.

Q If you don’t know--Doctor, they go on to say

that, "Starting at this tims"--that is in 1840~-~"ths
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ﬁrnﬁuctinn of chlorinated organic compounds such as
chlorchenzene2 and chlorophsnols incrsased substantially
(see Figura 7 in ths middls). These compounds are ussd in
a varisty of products, 1ncluﬂiﬁg building suppliass, hsrbi-
cides, and packaging. HMuch of thass matsrisls sventually
bacoma incorporated in solid Qaatas,” and, "The trend for
ths proﬁuction of chloro organic compounds is vary similar
to the sedimentary PCDD and PCDF prbfilasf; do thay not,
sir?

A That’s what this paper says, sir.

(K And thay go on to say, "From these data, we
concluds that the input of dioxins and Furans to the
sedimentary environmsnt is probably dus te the combustion
of chlorinated organic products present in various wastss,
Thesa wastes may be municipel wastes from Sagniaw, Bay
City, or other urban areas, or they may bs industrial
wastas From chemical manufacturing téking place in cantral
Nichigan”; da they not, sircr?

2] They say that, sir.

2] And they conclude Finally, "In any cese, it is
clear that the high levsls of diexins and Furans Found in
praessntly accumulating sediments ars not dus to the advent
of fire”; isn’t that corract, sir?

A I'm not surs ! undarstand that, sir.

o e it L et A i, i ok




1867
T |
N 1 @ 8Sir?
2 A That’s what they say, but I'm ndt surs I under-
3 stand that, sir. |
k4 @ Well, Doctor, you do know that Dow Chemical
5 Company and Monsanto Chemicsl Company snd other chemical
-] companiss have urged or abgued iﬁ public dashata, if you
7 will, and in articles published at lesast by Dow, that the
B dioxin in our environmsnt comes not from 2,4%4,5-T or mot
-8 from the chlorinated phanols made by others, but comss
io bscausa of tha combustion procass?
11 MR. MEIMEMAN: Objection, your Honor. f
Ty 12 @ You are aware of that; aren’t you? |
..QJJ 13 MR. HEINEMAN: Hay Counsel approach the bench?
1% THE COURT: Yes, you may.
15 €The‘fnlloming proceedings wers had out of the
16 hearing and in the presence of the jury.>
17 MR. HEINEMAN: Your Honor,.thsre is no evidence
18 in this casa that Monsanto has testifiad or has stated that
i3 dioxin comes fFrom ths combustion offcoél. If this is a
20 statement by Dow, it is icrslevent to the lawsuit, and 1
21 object to it. What Dow thinks or dossn’t think is totslly
ag irrelevant in this casa.} And there isn’t any avidence in
23 this lawsuit that Monsanto has suggested that dioxin is
¥¥§:>v - B4 created by the combustion of coal. The advent of Fire -
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theory is a Dow theory, and that 15Airralavant.

MR. CARR: It is & theory adoptad by Dr. Wilson
in his testimony in this casa‘whan hae testified that the
aceounting fFor dioxin in tha Sturgson community cams From -
Firss burning by farmera, Fires that thay had burned.
That’s what Dr, Wilson testified to For Monmsanto in this
case.

THE COURT: The objsction is gverculad.

MR, NABSIF: Wait a minute, your Honor., Wilson

" did not testify that Fire, the Dow theory--~that the Dow

-

theory ragerding fire, that is, burning wood burning since
ths prehistoric times has generatasd dioxins., That’s what
that last ssntence ssys whers it guotss the advent of fira,
iz a Dow thesory. Monsanto has navar testified ﬁn that
theory in this case, sither Wilson or Roush. 1’va baen
hers through all of that testimony. No*cna hag avar
testifisd that Qa embrace Dow’s thecfﬁ ragarding the advent
of Firs as bsing 2 source of dioxins and Furans,.

MR, CARR: The claar 1mpl;ma£1mn of Dr. Wilson’s
teatimony that the dioxin came about bacauss of the Fire
being burnt by farmers, and in addition, Dr. Wilson taes-
tifying about mﬁnicipal incirneration, as did Dr. Roush,
being tha cauas of the TCDOD in the fat tissue found in

variouws psople., Just bascause thsay haven’t specifically

~
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said, “Ws agree with Dow's thaaru“ doessn’t maa;*thgt
Monsanto has not adoptad and Monsanto has not arguad that
dioxins have basn formad by municipal incineration and
burning of wood, because that is sxactly what they hava
said in this cass.

MR. NASSIF: Wilson acrgued that the burning of
wood treated with chlorophenols, ygour Honor. Tha advent of
Firce maans baék when prehistoric men wers burning trsess
that were not treated with chlorophenols; it means whan
Fire was invented. Wilson said, ”If you burn wood treatad
with 8 chlorophenol” which this articls is saging, is
smssntially ths same thing, and this is not ths advent of
fire. Wilson was saying if youw take a log and treat it

with psnton and you burn it, you could geat PCODs and PCDFs.

" That’s what Wilson said. It was not Just burning a virgin

log untreated;, which is what this rafgrance is to the
advent of fira. And Dow has said thét if you burn
untraated wood, you could get PCDDs and PUDFs,. No Monsanto
witness has embraced that thsory injthis courtroom,.

MR, CARR: VYour Honor, I'm glad to hear/that. Is
it Monsanto's position thet PUDDs and PCODFs are Formed by
ths burning of wood that’s bsen ttaaﬁed'with chloronated
phenols and not simply by burning wood or municipal incin-

gration without the chlorinag Factor involvasd?
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MR. HEINEMAN: No. The Pact of the mattec is
that municipal incinaration, as the tasts havs dsmon-~

strétsd, can pausa the creation of dioxins, not necessarily

Just From burning treated wood, but From burning other

materials, other organic compounds, that have chlorine
atoms in them. It doesn't hava to be chlorophenols; it can
be other materials that contain chlorine atoms, that
contain hydrocarbons, and that the combustion of that can
creats dioxins,

MR. CARR: UWell, woad containa hydropacbons., So,
you ars now sayging that ths burnlng of hgdracarbons.causaa
dioxin now?

MR. NASSIF: Ng, it’s not hydrocarhons at all;
it’s chlorine atoms. And that’s what Wilson wass saying.

Ha did not ambracs the Dow thasory. A3 a matter of Fact,

wour Honor, I think he laughed whan N;. Carr rsfsresnced the

Dow thsory.

MR. CARR: 1Is this Monsanto’s position?

MR, NASSIF: Monsanto hasjnever takesn a position
that embracss this sdvsnt»of Firse.

MR. CARR: No, my guastion is: Is it Monsanto’s
position that dioxins and Furans ars formsd by the burning
of wpod that has bsen treated with chlorinated phencla?

MR, HEINEMAN: Wa have said ws are not going ta .
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ba subject to your sxamination, Mr. Carr. wa;§9 made our
ohisction to your quastion.

THE COURT: VYour cbjsctiun is overruled.

(The following procasadings wsre had in ths
hearing and prasence of the jury.)

Q Doctor, you do know that in raegard to the state-
mant of the advent of fire by itsalf and without anything
8lse, you do know that that is the position that Dow
Chemical Company has taksn publicly; de you not?

A I do not know that, sirc.

7] You don’'t know that? All right, Doctor. UWell,

lat’'s pass on to anothsr sxhibit then Lf ws might. Doctor,

I hand you now what's been marked as Pleintiff’s Exhibit
1810 and ask you IF you rscognizs that as Chapter 7 From

the book Qin

Lt that you have
praviously discussed, and that is an articls by~=

A The sama author. |

#] Yas, the same fellow that ws msntioned befors.

A The same author, okay. |

& is that right, sir?

A Yes.

Q All right.

MR. CARE: OfFfer 18--did I give you ons,

Counselor?
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MR. HEINEMAN: No.

(At this tims a copy of ths exhibit was given to
opposing Counsal.)

MR. CARR: Offer 1810 into svidenca, if it pleass
the Court. |

THE COURT: Any objsctiaona?

MR. HEINEMAN: Yes, your Honor, if I can look at
it. |

THE COURT: Surs.

MR. HEINEMAN: HMay Counsesl approach the hench,
Judge? |

THE COURT: Yes, you may.

(Thg following proceedings were had out of the
hearing and in thes presence of tha jury.)

MR. HEINEMAN: Judge, we would object to this
document as being hsarsau. Thers has been--in addition,
thera has haan no foundation layed with tespa&t to this
witness, and it goes beyond the scope of the direct sxami-
nation of this witress, and it has ﬁcthing to do with what
this witness has baen testifying about on his two days of
dirsct. It dossn’t 2ven have angthing to do with what ha’'a
baen téstifging about in his pravious sixtean and a half
days of cross examination by Mr. Carr.. And it’'s haaésag,

unauthsnticated. Ws objsct ko it.
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MR. CARR: We’ve bean through this, ;dur ﬁunor;
1t is authenticated. He’'s rscognized it. Hae's acknow-~
ledged it. Whsn we wsnt through this book, hs acknamla#ged
that sverything in it was suthoritativs with the sxcsption
of tha ong or two authors. He's alvaadg'acknnwladgad‘tha
authanticity of ths book and as to tha experties of ths
authors.

MR. HEINEMAN: That's not true, Judge. I
:emambar whaers thera wers a number of authors that hes said
hg didn’t even know and there wera some he ssid wars not
authoritativa, |

THE COURT: He listed thes cnes that uwsren’'t
authoritiss, and these two wersn’t on thers. Objaction is
overruled. It is admitted over objection. And it ia
within the acops.

(The following procsadings wgre had in the
haaring and presence of ths Jury.’

MR. CARR: Wa have ccpie§~For the Jurg.

THE COURT: Pass tham out;

(At this time the dccﬁments wars passad out to
tha Jjurors,)

Q Doctor, this articls that wa’'ve previously
idgntified, you of co&raa have read it befors; have you

not? -
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A I havs perusad it bafore, yss, zir.

@ And as a matter of Fact, you wera.there when it
was prassnted; wsaren’t you, sir?

2] When 8 paper like this was presented, sir.

Q And, Doctor, the articls discussas the samas
subject that thse article wa Jjust mant’thrcugh discussad,
but it is s broadarkfiald; ia it not, sir?

A Yesa, I heslisve it's discussed mors thoroughly than
ths othar paper, sir.

Q Tha sarlier papér, by the way, was publishad in
1984; was it not, Docter? Tha 1803 articls?

A 1884,

8] Yes, Doctor, this articls reviews not just their
own work that they did, thasir own original rassarch work,
but the work of many others; doss it not, sir?

A Yeas, I balisve it does.

@  And they alsc did it, did their work, by snalyzing
spdiments in veripus places in the Grégt Lakes, Siskiwit
Lake, and in addition in Lake Zuricg-iﬁ'Switzsrland; did
they not, sir? They describe that in tha}third paragraph,
Doctor, of their introduction on the Ffirst psgs.

A Yes. Yes, sir.

Q And they give in their introduction at least ons

of their conclusions whare thay sey, "We find from looking -~
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at thess ssdiment cores, we find a post-1340 inéraasa in

the sadimantary PCOD and PCDF which i=2 rslatsd to tha

production and subsegusnt incineration of chlorinatad
aromatic chemicals”; don’t they, sir?

MR, HEiNEﬂAN: I'm sorry, what ﬁaga?

MR. CARR: Very Ffirst pagsa, Coungslor, third
paragraph, last santencs.

MR. HEINEMAN: Thank you.

Q 0id you acknowlsdge~--

A Yas, that’s what the suthors report, sir.

Q Yaa., And over on page 87, they discuss the--in
the last paregraph on that page, they discuss tha Fact that
the importance of elsvated temperaturses For tha destruction
of PCCD and PCOF has only recsntly been appreciated and
they go on to say that, to conciuﬁe, that incinerators that
are not oparated wunder tha most stringent conditions could
indead relszase large ampunts of PCCD and PCDF into the
snvironment and that chamical waste incineration is an
1mportaﬁt gource of dioxins and Eurahs;‘corract?

A That's what the resport rsads.

Q And, Doctor, on the naxt page, tha second to last
santeance on that pags, thsy maks thaisame conslusion that
chemical--and well,'in this case they talk about tha

burning of chemical products a8 well as municipal waste
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incinsration; don't they, sir? They maks the Sunclusicn
that chamical and municipal waate‘incineration are the
major combustion sources of dioxins and Furans; don’t they,
8ir?

A That’s one santence which is in here, yes.

0 And, Doctor, they stats on ths next pags with
ragard to air particulatas that ihe highsat laval of Q0CDD--
snd that’'s s particular fnr& of dioxin; is it not, sir?

A it is indaéd. sicr. And 1 think one has to diffsc-
entiate it from TCCD.

& Yea,.

A It’'s tha octochlor.

a Yeog.

A The octochlor.

Q I understand that, Doctor.r And it’s differsnti-~
ated from--that’s four cather than--that’'s sight rather
than Four chlorira moiacules; is it nﬁt?

A That's truas, sir.

Q@ And tha highest lesvel of tﬂat was Found in
Midland, Minhigan, and that suggastéd, according to the
article that thay ars citing, thét combustion of chemical
wastes is an important local scurce of both polychloro-
nated~dibesnzo~dioxins and Furans; do thég not, sir?

A I'm not sure that I follow your citation. 1°'m
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locking on page 88,

a The very sams sentsnce, DOoctor, on page 83,

A Oh, 88, You are ahaad of me, sir. I'm sorry, I
was on B88.

G Thay say under the paragraph "Air Particulates”
includas, tha highest level of OCDD is found in Midland,
Michigen and that this suggests that combustion of chemical
wastas is an important local sowrce of PCDD and PLOF; is
that correct, sir?

A That would suggest actually that--

@ Doctor, my question is: This is what they say; is
it not, sir?

A Thaet is what this raport rasads, yss.

Q And, Doctor, Midland, Nichigag is tha location of
a8 Dow Chemical plant; is it nokt, sirc?

A I believe it is, sir.,

@ Doctor, on pags Bl thers is E\Tabla, a Figura, in
which they analyza the eir particulstes for dioxins in
various communities., Do you see thét,:sir?

A Is it 81 or B17? |

G It's 91,

A Ninsty-ons.

] Did I say 817

A Yesa,
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@ I'm sorry, it’s difficult to rsad that print,

" That is 91; is it not, sir?

A Yes, sir,
Q And they have includsed thars}St. Louis; haven’t
they, sir? Do you see that, sir, on that Tabla?
A Yas, they include anly ths sasven cacbon and the
e@ight~-1 mean, ths ssvan chlorina and eight chlorines.
Q Dactor, mu_quastimn is: They include St, Louls,
do they not, sir; in that tabla?
A 1s that St. Louis or East St. Louis? That’s St,
Louis, I'm sorry.
| g A is Chicago; B is Detroit; C is Midland; D is
Dow; and E is 5t. Louis?
A Yas,
MR. CARR: Could I have the next marksd 18108,
pleaaé?
8 Now, Doctor, is 1810A a proﬁér blow-up of the
Figures 8 that appears in artic;a 1B810--Exhibit 18107
A Yas, it is. -
MR. CARR: DFFBE 1810A 1n£m avidencs, iF it
pleass the Court,
MR. HEINEMAN: Same abjection, Your Honor--
THE COURT: Sams ruling.

MR. HEINEMAN: --with raspect to the 1Bl0,
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@ Now, Doctor, there is letters under, for tha St.
Louis, various symbols; is thare not, sir? Ths cnés anding
in F standing for furans, the onss that end in the D atands
for dioxin; correct, sir?

A I basliave so.

Q All right. And TCOD is ona of ths categories
under thers; is thers not, sir?

A It is, but there’s nothing under TCDD. There's
nona found.

Q I'm sarcy?

A No TCDD is found, sir.

Q That's correct, sir. Thank you.

A That’s important, sir.

Q Yes, I agraa with you. énd, Doctor, the next
paga-~that is, no TCDD was found in tha air in 8t. Louis;
correct, sirc?

A Yss, according to thass autﬁﬁra. air,

Q Now, Doctor, the2 naxt page dsals with the finding
of high levels again of octachlcradibsnzo—P~diox1n at
Midland, Michigan which was closea tb the chemical waste
souvres; corrsct, gic?

A I don’t know whather it was close to it.

Q Doctar, this is what they say; is it not, sic?

A Yas, I'm sorry, they do say it.
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Q “And thay state thare, sir, that, ”Dim%ina ara also
found in rural lacatiqns such as Gaylord, Michigan sug-
gesting that atmospheric transport may carry combustion
particulates C(with their load of polychlorodibenzo-digxin
and pcluchlorodibanzo~furan§3 to ramote areas.” (orrect,
8ir?

R That’s what this-~that’'s the way this report
reads, sir.

2 And, Doctor, on the next pags, 893, there is
ancther Tabla fnr‘sediments in Laka Huron, Laks Mighigan,
Siskiwit Laks, and Lske 2urich; isn’'t that corrsct, sic?

A That is correct, sir.

Q And, Doctor, they Find in thare Aguatic Ssdiments
section that ths avarage concsntration of octachlorodi-
benzo~dioxin in Lake Huron and in Lake Michigah are sgual,
and thsy concluds from that that it suggests to tham that
atmpspharic Ltransport is thg common saurca of dioxins and
furans to both arass; do thesy not, sir?

A That’a how this rsport raaﬁs, air,

Q Doctor, Lake Siskiwit thaghére talking about there
in thae sarlier part nf\that,paraaraph. They also Sava a
Teble there showing the sediments at Siskiwit Léka. That
is a leke that’'s on an island in the middle of ons of the

Great Lakes, is it not, sir, whare it has no ferming and nQ
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way for watsr to gt to it othsr than from tha atmosphera?

A I raslly don’t know, sirc.

@ You don’t know that?

A No, I don’t.

@ Now, Doctor, it will tall you on the next pags.

A  Okay.

@ UWhara they hava a table thers showing that tha
tetrachlorodibenzo~P-dipxin is fmund in Biskiwit Laks;
doasn't it, sir? Do you see that table, sir, that thsy
have the TCDD? |

A Are you referring to Figurs 8, sir?

& Figure 8, yes.

A That’'s a Figure, sir. Okay.

Q It demonstrates that tstracﬁlnradibanzm—9~dinxin
was found in the ssediment in Siskiwit Lake?

A How much, sir? It’s vary émall, though,

@ Doctor, what my question is £§ You is: 1t does
show that it wes Found there; doasn’t it, sic?

A At lsest ane of the--1 don’t know whather this is
isomar specific though.

g Doctor, they arza not trying te be isomar spacific;
they are describing it ss tetrachlorodibenzo~-P-dioxing;
arsn’t they, 9ir?

A They report it as TCDD,
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@ and that stands for tetrachlorodibenzo-P-dioxin;
dossn’'t it7

A Yas; sic.

Q And, Doctor, thay go on to say that, in the hadg
of tﬁa report, that, in tha next paragraph relsting to the
paragraph--the ssentence that anded on the prscsding page
that we just read that "The Siskiwit Lakae sediment providas
ussful support for this hypothesis, Siskiwit Lake is a
lake on lsle Royals, s wildernass island in Lake Superior.”
Now, wilderness msans thars’s no psople thers; it’'s wild
territory; cerract, sir?

] Wall, it might mean thet peocpls don’t hava rssi-
dences thare. That's what it might ma=an,

8  Well, Doctor, doess wildarness mean to gou that ;t'
is a wild territory? Surely ws don’t want to get into an
argumsnt on ths masning aof wildernsss at this late hour.

A No, we won't sargus about'thdf. sir,

(#] And, Doctor, it goes on to =ay, "There is no Flow
of watacr from Laks 3Supsrior to Siskimiﬁ-Lake, so the only
machanism by which dioxing and Euraﬁa can raach Ehis arass
is by atmosphaeric transport.” Isn’t that corrgct; sir?

A That's how the report reads, sir.,

] Now, Doctor, they go on to say than that this Fact

that they Found thsse dioxins and furans in Siskiwit Lake

e T S YT PN P A S PR
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sugpeat that atmusph;ric tranqurt of cnmbuatién particu~-
lates was the msjor sourcs c? dioxins and Furans found in
thesz locetiona of the Great Lakes; corresct, sir?

A That's how the report reads, sir.

M) Now, Doctor, the conclusion that you can rsach
From that is that ths sediment that’'s in ths Great Lakess
did not get contaminatad with dioxin 2,4,5~T or 2,4-D in
any other method other than ths transporting of parcticu-
latea in tha air; isn’t that correct, sic?

A Prasumably, uyss.

Q And, Doctor, they go on to, on the next page, to
discuss tha historical racnrdbaf dioxing and furans in
sadiment cores; don’'t they, sir?

A That's the subjsct titls at the top of tha page,
sir, yss.

Q And they Find--they possa the gquestion~-thay possa
thrse questions. And one of the quasfions is, "l=a coal a
major scurce?” And we'vs answerad that-—-they’ve answared
that sariier that it’s not a major éourca. And than thay
go on ﬁo posa the question, "Can wa‘find any avidence that
PCDD and PCOF are ?armed in significant ahaunta only whan
combustion fusls contain chlorinatsed praéursor compounds
presant in chemical and municipal wastes?” Isn't that also

correct, s3ic?
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A That'’s what thess authors contend, sir;

Q | BDoctor, do you concede that we are talking about
something other than the canclusionslreached by thess
authors? We ars talking about conclusions reached by thess
authors in their own studies and in the analysis of studies
by others; aren’'t we, s8ir?

A No, sir. They leave out coal studies of Profassor
Réppe.

- @ Doctor, don’'t they rsference, oh, perhapsllo or 15
articles written hy others including Bumb, Buser, Buser,
Cavallaro--

A Yes, sir.

@  Chui, Kelts, Liberti, Liberti, Lustenhouwer,
Nestrick, 0Olis, and Olie, and Stalling, and Tiernan?

A A very incomplete reference iist, sir.

Q Doctor, my guestion is: Do they not cite these as
sources For tﬂeir work? And, Doctor, did you say that they
left somebody out?

A Yes, I believe that they haVE‘ieft Otto Hutzinger
out. Hutzinger has made a study of TCDD and--

Q Doctor, Hutzinger is thers. Did you say they left
out Rappe?T

A Wwell, he’s in there--

& Hutzinger’s in there a couple of times; is he not?
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Yas, but they left ocut hise-
Excusa ma, Doctor-—~

They left out his refsrence to coal, air.

82 » &8 >

Doctor, do thay discuas Hutzinger’s work qn’thé
page numbsrad 387 Do they cite it as a rsfersnce or book
they edited, air?

| A They cite it-—-tha cits only the incinecator
refsrsnce, but they don’t cite his coal.

@ Doctor, they cits the book; do they not, sir?

] ¥Ysm, sir, they cite tha book.

@ And, Doctor, ths book deals with chloronated
dioxiﬁs and related compounds’® impact on tha anviron-
ment; doss it not, sir?

a That’'s guits true, sir.

Q and, Doctor, thsy alzo have an article writtsn by
Hutzinger in 1883, “Formation and fate of PLDD snd PCOF

From combustion processas” printed in Che

=] They do, sir.

a And, Doctor, wouwld not thaff—énd did not that
article includes a discussion of wheﬁhar or not TCDDs or
PCOOs are formed in the combustion of coal?

A That article did, but thau don’t guote it.

A Excuse ms, Doctor. My question is: Do thsy nqt

raview and have they not cited as refsrences these articles
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W, 1 that you said a moment'ago they didn’t cite?
2 A Well, they didn’t cite his--
‘3 Q Excuse me, Doctor. Would goQ answar my quastiqn,
4 plsase?
5 A Yes, I will.
B 8] Do they not rsfer to thsse articles?
7 A The references ars thsre, yss.
B o Doctor, do they not alsc rafer to articles by
8 Buser and Rappe?
10 A Yes, sir, they do, sir.
11 @ All right. Now, Doctor, back to the gquestion I
P 12 was asking you, sir. - The--
- 13 THE COURT: Doctor, this isn’t a joke.
C14 THE WITNESS: Yes, sir.
15 THE COURT: Pleass treat it with some respect.
16 THE WITNESS: I'm sorry. ‘
17 THE COURT: GBo ahead, Mr. l‘_;arr.
18 Q Doctor, they conclude—-
19 MR. HEINEMAN: Excusea ms.TvaUr Honor, may
c0 Counsel approach the bench?
21 THE COURT: Yes, you may.
22 (The Following proceedings were had out of the
23 hearing and in the presence of the Jury.
24 ' MR. HEINEMAN: Your Honar, I ochject to that
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) 1 statemant you Just made to the witness, IF the witness

e wants to smila or laugh, hs certainly has that right. And

3 ! may dissgree with you as to whether this is a joks, and

4 the mitnésa may too, and I think that goss sntirsly beyond

5 the province of this Court. And agailn, yﬁut Honor, your

B8 ara giving--you aras lending importance to what Mr. Carr is-

7 doing on bahalf of the plaintiffs and you ere influanoihg

B the jury in that respect.

8 THE COURT: That is complstely baseless, and thét
10 - is completaly opposite. This witness throughout the after-
11 noon has been laughing and chuckling at gquastions, Hes has
12 hsan lawughing énd chuckling at exchanges. He has bsen

{\> : 13 ;raating this like a Jckg which is what he's trying to make
14 it turn into by his dianbeyancavaf this Court’s orders. I'
15 have the right to ses that the descor of this court ias
16 properly obzerved to the axtent that it is possihle with
17 Counael and witnesses and this pointign time., And the way
18 that I chpse to do it at this point in time is antirely
13 proper and in no way affects either:pf”gaur partims as far
20 as that is concernad. | |
21 MR. CARR: Your Honor, may I also state for the
2e record that there is more than one way of communicating to
23 8 Jury. Youw can communicate by the Facial exprassion, you

;-
i)

ig\") . B4 can communicats by shaking gour head, gou can communicats
ot
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by laughing, nons of which appsars in the rsmd}d, nona of
which can be seen by the Appsllate Court, and which can
communicate strongly. He can say “yas” with his mouth that
appears in the record and shake his head no. Hs can give a
response that appears to bs in the record sn appropriate
résponsa but then laugh at it to ths Jury and communicats
to the jury that he thinks it’s ridiculous. It is 2 Form
of communication that hs has undertakan a numbar of tiﬁas,
not just in this instance, but a numbar of times, to neaata'
tha sf?éct of the cross sxamination; to negats'thié sworn
anawsr he gives. He ia a communicater and has beesn commun—
icating. @And I beg the Court to continue to restrain ths
man from improperly communicating to the Jjury autsids of
the record of the courtroom.

MR, HEINEMAN: Your Honor, if Mr. Carr observas
somathing that he disagress with, than he can sak the
witneas/hbcut it, UWhat I'm objectind;~ -

MR, CARR: I didn’'t obssrve it; I was reasding tha
document, o
MR, HEINEMAN: uUsll, excuéa me, I'm sorry wou

ware not obssrvant. What I am saying, your Honor, is you

| took it upon yoursslf, Judge, to do this without any

gquestion, without any request--

THE COURT: 1 most certainly did.

\
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MR. HEINEMAN: And @I might note for the Court

that you sure didn't do that when Dr. Carnow was baing

examined. And I oblect to what you’ra doing now.

THE COURT: Dr. Carnocw did not do what this
witness did.

MR. HEINEMAN: QOh, he did it all the tims,

THE COURT: Now, you don’t interrupt me. Dr.
Carnow did net do what this witness is doing in that kind
of a joking, that kind of a launhing. When there was
1augh:ar when hs was on the stand, it was heacause of a
mutual Joke of things that heppensd in the courtroom, a
couple of which wers at my expense, and I laughed as wsll
ag anyons slsa did. That type of laugh is a disraspsctful
and comtemptuous typs, and I don’'t have to tolearate it,
wheathasr anQ of you gentlemen choosa to hring it to my
attsntion or not., If I obsarve it, 1 can do something
about it, whether aither of you gantléman, both of you
gentlamen, or naither of you gsntlsmen ask ma to do
somathing about it., I note that it;s about sight minutes
to., I think we will break at this point in time, We'll
teka a coupls minutes’ break and thaﬁ wa will Finish the
digcussion we wara having before in chambscrs.

MR. CARR: Qkay, fine,

(The Following procsedings wara had in the
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hearing and presence of the Jjury.)
THE COURT: Ladiaes and gentlemen, we are going to
end for the day at this point in time. 11 would remind you

in this wesksnd break that you are not to read, listsn to,

or watch anything about this cass in particular or the

subject matter in general in any of thas madia, print, ﬁr
electronic. We'll start again at 9:30 Monday morning.
Have a good safe wsekend. Court is adjourned.
(Tha following proceedings wsres had ;n chambars
out of the hearing and presencs of the jury at S p.m.)
THE COURT: All right.

MR. CRAVEN: Judge, we are back on tha guestion

of interrupting--

THE COURT: Right. Had you Finished your
presentation?

MR. CARR: Yes. I had finighed, I thnugﬁt.

MR. CRAVEN: I had assumed.so.

MR. CARR: Yes. And I thqught you had started
already. Maygbes not. o |

MR. CRAVEN: Ng, I hadn’t startsd. UWe ara

. preparaed to furnish if the Court thinks it’s necessary, a

certificate Efom a doctor saying that it is unwiss with
someone who is 73 years old and has a heart condition to

undergo this kind of stress. Ons only has to sit and N
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listen to something that happsnsd 1ﬁ this courtroom £his
afternﬁon. It is just dlear stalling having this witnass
sit there and read sxibits, "Doesn’t it say this?” and
"Domesn’t it say that?” That's been going on for ﬂaus that
I'va witnessed. This is just hnlding 2 witnass hostage
trying to make him comply with Mr. Carr’s absolute prscon-
ceived nbtion that everyons has to use his same kind of |
words., Ihis is just more than this witness can zndure, and
we wantvthis witness sxcused From the stand, and he will
come back and Mr. Carrc can rasume his cross sxamination.

But, we want him excused as of today and start with soms-

'thing 2lss Monday. We have the request for voir dirs, and

I have some kind of confidence that it will be allowed; and
ws could spend Mondsy on voir dire of’witnassas, Tussday is
no court, and we have a witness ready to coms in on Wednas-
day. #And I have to say I’va.bean back here a lot on
Motions., The only tims ws've avsr gétten anything is mhen.
Mr. Carr agrees. We can disagres, gndkha wins, And,
Judge, I have been down here on 1 dén’t'know how many
times, and 1 have heard one chjection by Mr. Heineman or
Mr. Musgrave sustained. 1 almost Fell out of the chair
yesterday when one was sustained. And we are in that kind .
of a thing. But, I'm telling this Court that this witness

is sxhausted. I'm telling this Court that Mr. Carr is N
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abusing this'witnass, and no fair reeding of tﬁe transcfipt
or morsa apprupriatelu no Fair 1istening‘to the taps will
tell any Fair-minded person that he’s doing anything and
everything that he can to harass, intimidate, and abuss
this witness. And the witness has to have a break. He
simply has to havae a brsak, And I’'m also suggesting that R
we shouldn’t have to go running up to reviewing courts
asking for some kind of relief in theses kind of indica-
tions when thars i3 a compelliﬁg nead for this kind of
relisf on the witness. We also ﬁave to prepars, and Mr.
Carr is always saying he daossn’t have tima.‘but we have to
prepars the affidavits that--Mr. Heineman and Mr. Mus-
grave~-with referance to the matter that dsveloped last
night which we consider to be vary serious. You said you
were going to consider it as a Motion to Re-axahine'thét.
I think tha Court is going to want to give that somaAverg
serious attsntion, and ws need a Few.daus to do that, so
daes Mr. Carr. That’s a compelling‘matter of interest to
all of us, and yst you are forcing us to go ahead with a
trial with a Jurof with a situation where we think there
arae very serious impediments to this kind of procedurs.
THE COURT: I»don’t want to reargua thatlﬂotion.
MR. CRAVEN: I know. I’'m just saying what we an

do with the time. ' ¥
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THE COURT: Okay. 7

MR. CRAVEN: It ssems to me that we are entitlsd
to a break. UWs are entitlsd to let ﬁhis witness take sbma
tima off and recouperate and get out Ffrom under this kind
of stress. Now, who wants the responsibility of this kind
of pounding of a witness for this--we would be gning an--
the 10th of April starts his third month., And that’s just
unbelievabls. And I can’t belisve that Rex is opposing it,
but he is nppasing it.

MR. CARR: = Belisva it,

MR. CRAVEN: And I understand his batting
average. But, I'm suggesting this is ona2 we want to win.
And I'm suggesting wa want this witness to gst somg rest.,
And 1'm suggesting that not to do so is a clear abuse of
discration.'

MR. CARR: IF I might\:sspond to the remarks of
Counsal. Therse’s about three subjecés thai ha touched upoﬁ
rather than the one the Court asked for, snd I’'m con-
strained to respond to at least ona.of them if not all
threse. His suggsstion that this Court has bsan sustaining
my obJectinns and overruling their ohjactiong implies that
this Court is not acting in & Judicial and fFairhanded and
feir manner, and quits Franklg, I think that’s a sariocus

bha:ga--implication~—cn tha part of Judgse Craven to make 4M A
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about this Court, bscauss the clsar 1mplicatioﬁ'is there,
and he’s put it thers bscausa he contemplatas apparantlu
this record to go up on annthser supervised ordser, and ha
put it thers for a purposs somsthing like Gobles, I

/

suppose. If you make a chargse oftesn snough and strong

/

enough and loudly enough, you’1l ?ind pacple that will
beliave it. And that'’'s apparently what hé’s opgrating on.
Or perhaps it could be becauss of ignorancs, bscause hs has
not bsen in a courtroom dé?anding a lawsuit befors and
perhaps he hasn’'t tried many cases and that hs's spaaking
from 1gﬁorance. If he is, I°’ll Forgive him. |

MR. CﬁﬂUEN: I'm going to interrqbt you.

MR. CARR: 1’1l Forgive you of that.

MR, CRAVEN: May I interrupt Just a minute? Just
a minUts, pleass.

THE COURT: You’ll get your chance; just a
minuts. \ |

MR, CARR: A tactic that ;s daveloped to a
skill--to a Fina skill-~by defensa(iaﬁgérs, because they as
interssted in a reversal--always a raversal¥~~is to maks
objsctions, outlandish objsctions, that are not based upon
any law or any svidencs of any logié or rsason, whereas the.
plaintiffs’ lawyers, whd know that this record is going to

be scrutinized by Appsllats judges and by Suprems Court ~
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Judges, refrained from making deectinns that Qfe not
proper and cannot be sustained appropriatelg.. And that
happens to be the way piaintiffs and defendants tfu cases.
Defsndants try cesss hoping that thas Judgse will erronecusly
overrule ons of their ob)sctions and thus make a record for
raversal. This is standard operating procedure. It has
bean the cpafating procadure of Counsael in this casa inlmg
Judgment. And it would be assinine for me to spend two
years in a cass and take pos;tions that 1 kneaw would be
reversible arror. It would be stupid for thié Court to
take two years in this case~-because we know for a certain-
ty this casa is going on appsal; we know fhat Ernm what
tﬁeu:hava said here and in the past slsewhere. We know
that For a certainty. Nsither this Court nor plaintiff’'s
Counsel, I think, are of a mind to do stupid things and go
on for two ysars for no end, For it tg he a raversal.
There’s no doubt in my mind but what this Court has
overrulad objsctions when it’s baligved itfs proper to do
so. There’s no doubt in my mind that I know that I have
never made an objection that I thought would be reversible
error.Fnr the Court to sustain. And I naver oppossad
objections of Counsel on the other side where 1 believed to.
do su‘would causs'tha Court to commit reversible srror.

I'm trying this case in tha best wey I know how to pravent ~

PR T AP r
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\

. reversible error. And I think the charge that Judge'craven

AN
~

_has made is either, as I've said bsfore--wsll, I think it’s

from ignorance. He doesn’t know any better.v But, that’s
ths way these lawsults are triesd. Now, on the st?tement
about "Well, he hasn’t won ang,‘and.therefora he sure wants
to win this ona”, that is a8 ploy and I hope it won’'t
influence the Court, designed to say, "0Okay, I’ll throw you
somathing;” No, this Court should rule For the requast uE}
Counsal if ha belieaves it’s proper and appropriate to do
so. But, he should'nnt ruls for unnsal simply bscause,
*Wa haven’'t had something in a long time, pleass giva us
gomething.” This Court should in mg.Judgment and has in my
Judgment ruled on the merits of sach Motion made and =ach
objection made, and I hope the Court will continua to do
sq. Ndw, on the meritas of this particular matter. They
have gsaid they will fFurnish an a??idayit signed by a doctor
that stress is bad for somsbody withba heart attack--or a
heart condition. There’s no need épr such an affidavit;

everyona knows that stress is bad for people with a heart

condition. U= doh’t know that this particular witnass has

‘a heart condition. I haven’t heard from his doctor that

the man is unable to sustain the cross examinatian.’ They
brought him forward representing to the Court that he would

be able to withstand this cross sxamination. He underwant
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weeks of examination in Nitro, Wast Uirginia and didn't ask
for a recess to my knowledge.

MR. NASSIF: Two weeks.

MR. CARR: Well, two weeks. And it’'s more than
two weeks, Counsal. I’va got a stack of transcripts from
it. But, nevartheleaa, ha didn’t ask for any recass the}e,
and I haven't haard)tha witness say that he’s unable to

take Further cross examination and needs an sxcuss For

medical reasons. 1 haven’t saen an affidavit From his

treating doctor that says he is unable to :ontinue Monday
for maedical reasons. While the implication is thesre that
they can get an affidavit from a doctor that strass is bad
for somebody with‘a hegart condition, ws’ll conceds tha
point. But, we haven’'t heard yst that that’'s any medical
reason to apply to this witnass. This witness has got the

entire weskend to rest. Hs’ll he bacg ona day Monday and

~ then he’ll have another day to rsst and then he’ll have

three days to continus on. Cartain;u whatever recoupera- .
tive powers he’'s got can come into plaglin the two days fFor
this weskend and ona day next Tuesday. If at the snd of
next wesk it showld appsar that he nseds an extra dag,kl.
don’t oppossa racassing for another day if he nesds it--and

I doﬁ’t think he needs it, But, I absolutsly opposs taking

this witness off the stand and putting another witness on ~
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in his place. We agreed to have this witness Qo off tha
stand fcr his reasons that he had to'Flg here or Fly there
or do this seminar or do that. UWe agreed to that. UWe will
certainly not agree to taking ancother witness on in his
stead next wsek or at any time 1p the futura. I havea a
Forecertainty that if he comes back at some later dgta, I
will have to ra-astablish gverything that I hsve with greaat
difficulty sstablished to date, and it would be an inordi-
nate waste of Judicial time so to do as wsll as probably
intercupt the next witnass on cross sxamination for him to
come back. 3o, ahéalutalg, I oppose any kind of racess as
suggested by Counssl.

MR. CRAVEN: It’s said that he Bod would
destroy they first make man; but, th; analogy to Gobles is
not £itting you Rex; and sven an argument of that kind of
misuse of anything is demeaning to mhat I thought you wers.

I resent it. 1 reject it. And I think you can havs it

back. #And For him to use that kind‘of_thing sven undsr

.thoss circumstances 1 find absolutsly uhprp?essimnal, and I

would like it strickan from the record and I would hope
that he would apologize. That’s just cutragsous, absolute-
ly outrageous; but typical of what he’s doing in this
triél; typical of the wey he’'s abusigg the Judicial

process. And for him to talk about Goblas and then sit o~




