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' ASIESTOS TIITILE INGTITUTE 2
AD HOC COMMITTEE MEETING
 June '3, 1976 |
Stouffer's National Cenmter Inn, Arlington, Virginia

-

Chairman: D. BH. Marlmsson, Esg., Johns-lianville _C::rpora'tion

Vice Chairman: E. C. 2ratt, Southern Asbestos Coing»any

I ATTENDANCE:  Aratex Corporation == M., J. Sc=nlan

Asarco Inc. ~- R, J. Muth; Esqg.

Garlock Inc, == A, Kuzmul:

Nizvon Asbestos Co., Ltd, =~ S, Shima

Raybestos~lanhattan, Inc, =~ C. D. Colson;
P, G. Dolan, W. A, Guenther, Esg.;
C. A, Iennady; M. Q. Scowcroft

Southern Asbestos Company -- E. C. Jratt

T3A Industrial Products Ltd, -~ H. J, Corson

W. 3. Alcorn, Jr., Esc., ATI Trial Counsel,
== Cacwalader, Wickersham & Taft -

D, Z. Markusson, Esg, =~ Johns-Manville Co::;soration

D, M, Fagan, ATI E:ecutive Secretary
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2. TYLEDX LITIGATION: No remarkable change in the Tyler Litigation
is anticipated during the next 3-5 months and very little has
hapnened vith the case, ATI's posture remains unchanged. . Basically
the situation can be sumed up by saying that the court is remaining
open for additional wnlaintiffs to join the lawsuit., Plaintiffs are
still coming in and are >eing given a reasonable time for discovery.
The court will not address the jurisdicticnal issues, including
ATI's motion to dismiss, until all discovery is completed, Ac far as
our rzquect for a voluntary dismissal iz concerned, plaintiffs?
counsel will not dececide until ciscovery is coxpleted.

2. SHOUP LITIGATION:s A complaint was filed in March in Detroit,
Michigan, by Milliam Carl Shoup against Johns-}anvillza Products
Corporation, et al., including Thz Asbastos Tactile Institute, a
Pennsylvania ccrporation.
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a) Of special interest is that this is tha first time ATI
has been made a party in a litigation involving an insulation
worker, as cpyosed to factory worizers as is the case in the
Tyler-Litigation.  The Shoup actioa reprasents the first attemmt
to éraw ATI, as a trade association, rather thaa 2 product nanu-
facturer into user-tyne litigation. 2Nr. Alcora was quita correct
in filing a motion to dismiss -~ and beioze the motion was heard
he was akle to successfully negotiate a voluntary dismissal. The
volunatary dismissal is ®without prejudice,® which rm2ans that at
any time until thz Statute of Linitations runs ouvt, ATI cua be
rejoined as a »arty defendant. However, the likelihood of that
hapoening is remotz. The »laintilff has a nuler cf gocd, solig,
viable defeondants who @id supply insulation zroducts and there ie
no guesticn Mr., Shoun was ciposed to those producte, Therc is
very little involvement that would warrzat the rejoinder cf ATI
or of any of the trade associations. '

%) Of interest arz the allegations as to trade associations
in a “userY case., The plaintiff acknoisledges that:

The organizations are trade associations:

Bach is engaged in research and develogpment and in the
collection, »romulgation and dissemination of infcrma--
tion to its members, to users of its procducts and tec
the putlic-at-large and ultimata coasumers;

The dzfendants arz involved in the trade asscciations
that, collectively, had kncwledge for many years as to
the hazards .of the inhalation cf asbectos dust and thore
tas a supyression or nicreprzesentation of that lknowledge.

The above is alternatively pleaded that cither the trade aczsocia-~
tions engaged in a sumpression of the knowledga of the hazard or
they misrenresented the nature of the hazaréd.,. The other allegya-
tion is that they did suppress or misreprosent thae tnowladge but
they &id so in the form of a civil concoiracy with the other
defendants. The civil concpiracy asaect is not too alaming
because it is a Aifficult thing to »rove. However, a charge of
susnHression or misrenresentztion of hinowledge is one of which
trada associations must be cognizant and on guard. Tha rudson-
ing behind this statement is that since the compunies ara the
source of the information for the trads associations, the asso-
ciaticns becore opzrational amcs cf tha ccopanices, This nicht
be construed that the merbkors of thoe tssociations arz liakle

in that they were negligent in not dcing enough investigatien
and in not »ursuing the leads indicated by nadical literatura.

DOTCeoeooe
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As a practiczl matter, however, the likelihcod of that hapneaning

in the Sheup cose is somavhat remote. It is difficult Zor ths

. nlaintiff tc »rove and therzs is little pracnatic rzason for hin

- .- to -atitempt tc do so. Es already hos plenty of cdefondants; why
wvorry adout the tradae associaticns. ‘ o o

c) It is becoming incrzasingly clear how peonle are thinking
in ®user-type" cases —— and that is a ccllective orsanization
of defendants sup’rassing or misreprosonting information and
thz duly-clectad rcprasentatives in the tracde associations teing
negligent in their duties of nurcuing the informction and of
investigating it - and that leads t5 such cuastions as: After
2 certain ccrmittee is formed and active, what did it do with
the infoxmation it gathored? thy &ic it t2ke or not take a par=-
ticular coursas of action? It secms cvident there will o mere
attemnts to join trado asscciations with "user-type® litigations.

2, A PROOUCT EXIPOSURE LITIGATICH: A case that went ¢to trial in
Iouisville, Keatucky, is of interest in that it is the type oi
litization that csuld@ more Circctly involve, if not a trado
csscciation such as ATI, at least its member companices. It is

) quite unlike the usuval insulation czse because it invelvas the
i vse of a finished product that someone other than the original
' rmanufactursr (in this case, Jcochas=ilanville) had further fabricat-
* ed or processed, The plaintiff hoé worked in a factory for some
yoars, was espposed to the product, coantracted mesothelioma and,
subsecuently, died. :

a) The case was trizd by a jury. Counscel for the dofandants
przocaeded with a state-of=the-art defense to indicate what
knovledge was held by the companies at what point in timz. Tao
Cefendant lost the case Lut the verdict was very "small® —-
$10,000 for a 5l~year-o0ld maa for lest wages during time of
illncss and for pain and suifering aad redical apenses; and
$80,000 to the widcw for what chould have beea the remainder of
the nlaintiffl's lifetime. llorimoen's Compensation totaled about

- 922,000, The outccme refleocts 2 minimal liakility cn tho part:
cf the primary monuiacturer.

») In analyzing the case, two pecintec becene claar, It is
extromely difficult to scll jurcrson a state-of-the-art dafense
. since they ara nct familiar with the situvatica aor with the

litaraturc. The problem is translating tc the year 1975 that
wcrliing with achbestss was = hazard in factories in the United
. Xingdem in tho 1920%'s. all the literature tonds to be effce-
{ tivoly lumped tugether by the »laintiffs and thore is little

MNCYXCesvsee o
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segregation of points in time whon the data became melningful in
the insulation trade =— vhen there began to be an awareness of
tronchogenic cancer cr mescthelioma. '

-¢) A surprising fact was thae sophisticated rzasoning of the
jury. They scemed to ask wos it really reascnabla to axpect
ccopanices ia 4he past to be concernad with the hnalth hinn:rd ==
nobocy = 3 Ww.rl :

d; At Incareating reaction on the mior o 4+l jriozs
Y8 LS, Jrastioria ey were aware of worlkmavis warpenscilcag,
they 4.l #7-2% eimmaciy <ibhat the employer ablylld v keld Jirhim,
They 317 zoi feel the .mloyer should ko t:<ily arsolved, »Hut
there was ro way to hec.4d him liable becauss «F the strucitra of
the complaint. They felt there was someihi.i: fnherently vafair s, a[,,',,(-(‘
abcut an employee spending his entire worlkiun- life in a factory,
>ecoming ill and dying as a result of condi=ions at the faz:ory _c_.,bf,
— 2and then a third party who did nothing cut supply raw
materials was charged with the whole burden, esnecially whaa
the case boiled down to whethor or not the manufacturer knew
cf a2 hazard and labeled his procducts aceordiagly. The jury was
fairly well convincad that proper labeling would have had little

. eonseqguenca,. ] -~

@) Factually the case shaped up rather wall. Unfortunately,
the jury had difficulty working with the instructicns given it

"3y the court., The instructions did nct @eal with labeling but

with vhether cr not there was knowledge and if s» there was an
acccmpanying duty --= ané there was failure to satisfy the duty.

£) The decision is being appealed on the grounds that the
rmanufacturer defendant was sucecessful in getting the court to
subnit an interrogatczry o the jury vhich asked: Do you find
frzm the evidence that the defendont gave adecuate warning to
the defencant's cempleyer? The jury's answer was ®yes. To -
clarify, thare is a series of cases under Xencucky low, primarily
in thz mining industry invoclving dynamite, that says: larning
tc the emnloyer is waraing to tha cemployee. This is not the
rule in all jurisdicticns kut there is a growing bedy of law
leaning this way. If this is so in the Rentuchky courts, it will
set up, basad cn the evidencz that there was on intervening
cause by cnother party, te wit, the employer. This would
absclve the nmanufacturer fron lizbhility.

g) The roesults of the case have a bright sida., The oshestos
industry has 2 story to tell. It is o stoxry thot, when teolg,

!':orec L BN X ]
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dcesn't come out soundiﬁg half ].:aél I+ is couktful that anyono,

absent 2 runsway jursy, will be able to show willful or want
misceaduct on the mart of the ashectos industry.. When the
iafzzmation was nut togethar and »roseated to the jury, nc

vhat: wir ootiled was Msed on wreng dnformzticn. The nukes
fadiisier e prepars ¢ responsitle, honest drtcnsz, orn IET
sastd anl i 40 lerrudous f£inancizl mepassursions,

A LSS5 LTl 2533 Atus of interast it b

in e Ternay Inwalvisy Doybectes-Honhatiozs

oer coployc=s at Paszuiz. A poticn ie sendinT o wve Lo
cartified a3 o clace action ané briefs hove rw:en filed in

. -
ACE -ame o d e
- B g wme e e

~prosition. It i3 expacted the clase actic will do denied and

the case will zroczced as o multiple plainti<is litisstica.

on

on the jury said@ the asbestos industry haé gonc out of i*c way
to hurt veorle. On the contrary, they felt thure had Bxn 2
T TuooLecihic ofidert by the inlustry. Uafortuanicly. rush o
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Iaformal meetings with the court indicato thae delendant Conadian
zompanios will »2 heléd in the case. Discovery is continving cnd
depesitions cf some of the plzintiffc have boen taken, Tha

injuries thus far apmear to be minirmal and the case socems to ke

diminishing in proportion.

COMPAITY DOCTCRS: In the mews recently hove been roports of

scveral cases in Califcrnia involving coampoany doctors. They

iavclva Johns-lknville plant ccatract physicions, i.e., »rivate

oractitioners in the local coarmunity who have centrzcts with the
cxmany to previde limited time for pre-omployment physicols,
annual check-uns and minor medictl problerms, The situation

arcse frorm o case about two years ago vhera an emplcoyea sued the

ccmpany deoctcy oh a straight mcloractice comploint for foilure
on the mart of the dector tc disclose to the patient the nature

of his pulmonary illness. The jury imposed about $385,000

on

thoe dector and the case was closed, Subsequantly, six cther

enployses have filed sirmilar cases ngainst tho dosctor who,

in

turn, hac impleaded Jchns-M=nvillz on the grounds it was not his
recpensidtility to disclose the iaformation to thz employce.

a) There is another ¢roup of casec in Califcraia involving

largz punitive damcga claims, where thue amdlceyees have brought

acticas dirzsctly agaiast Johnz-lManville and the doctor ~- J=-M

on the theory cf gross, willful ond wanton negligenca; the
docter on the theory of malpractice., Thu ofifort is to try

get the caszes cut of the purview cf worleren's coppensation; the

to

goneral rulsz keiag that worlcuen'!s componsation is a cxmplete
£13

ar on negliganea kut is nst a completo Bar i
Qcticn on the part of the cmployer.

t is a willful

:‘-ore......
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b) There hac boon a great deal of union involvement in the
Tases and more of these types of occupational disease lawsuits
are anticipated == ot least 20 or 30 in California alone., It
woulé hehoove cmployers to revicw with house councsel and the
Coctor aimctly vhat are the groind rules in gatting medical

- @x%a from tha doctoris office either to the ampleyee cr o his

o

TEEIflierls Lo
1t

fuonly omyricicn, ot wokes the situvation afinvar? i o
prcaiinTitiers of a doctor-patient rolaticoshin. Cna Wy o
ntrer, *he odmorlets 21l filter through +o tun éoctor. GEBEA
=3 sevaTid seporesantitives are well awaze ¢ e muviliexs oal
realaze S X2 ritaiirsn ~ontinues it vill Demme damredsinurly

S 3 n? yned Shysisluns willlag o omlexy & JiiZ ol
ey orinnael wodizhie, I is indecé a 3artcund proolcn.,  Alreldy
Sadustry o finding nhiysicians reluctant Lo L2omme oonslrT
Cocters anc if a company is suceessiul in rwvuaving onre, v
Zoctor wants full iansurance coverage Irom ke first delloa, To
rake it even more Gifficult, f£irst dollar czvarage is not cvail-
tbla in the m=rketnlace; it cannct ke bought,

FIMANCIAL ROPCRT: -As of April 20, 1576, the cash b2lance zn
hand in the Litigaticn Defense Fund totalel $8,757.91. Prom
that total, the fellowing bills will be poid by the end of June
1575s

Tvler «- Hothaway; 10/15/75 thru 4/20/76 = $1,599.00 -
Tyler -- Cadwalader; First Quarcer 1976 - 570.23
Shoup == Rarr, Mattles and Russell - ],549,09
Shcud == Cadnlader, Wickersham & Taft = 927.59

. : $4,745,%5

Base? cn the above known disburserments, the aipectad cash balance
at Junz 30, 159765, will bo $4,011,.95, decened by the Cocmmiites to
e suificient through the end of this Fiscal Year., The Finoncial
Renort as of Anxril 30, 1976, is attached to thesz Minutes as
Attachmoent I,

-~

TUTURS MZRTINGS: It was agroed that clthough a low profile is
being maintained in the Tyler Litigaticn, it would be helpful to
21l Committee members to ccatinuce to meet at least twice a yaar.
Doing so would cnable 2all nembdors to lkeep aSreast of othoer
liticaticns that are concerned with asbestos. It was decided
that vhen thaerce arz sufficiont cdata cf interest to ATI nember
ccmanies, the Chaiman oFf the A2 Boe Comittee will call a
neeting,

ALY/ LEGAL ADVISOY COMMITTEE: Thoe Doard of Diraectors of the
<sbestes Infermation Association/florth dneriea has approved thoe

ICT2eegeen
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est=*lisimenat cf a Jeoal Adviscry COmittee thot will anley
counszl to address the broad s_pcctrum cf tha various ty»es of
curron: ashaestos litisation. | This will nlace ALV in positicon
to fummiich valuxbla data o ite manber commanice and tholir munsgo-
msnite and €2 3erva as an "infcrmaticn” linicion wich locta

councel iz 2n effert to previde scze 1egnl assistance. Yo Lc.g:l
Adviscry Cecmittae will offer soma Cegzea of collaborstlon in the
2ulling tecatlhier of medical informariisa umd of 2anlysas of Parlis
=ont el amzeoadenls in th2 £igld of mond ac: lichility :

ur The Coamditan wiil e shoirsd by G 6. Sakzdulosry, O,
hnizzon ¢cf YMaccla: =e. Zormittee “aiers wiil o c- -\.: LB ¢
g

of Jonas-danwilile Curpsratica; We Al Ssecnthar, O3gq . Sesrctamy oE

2ayvestos-Y. .m.‘m_tt::n, Inc.; Rurt Pontz, Bro.  of CordninXild Coy-

>cation: -... Wilson, Bsg., of Jim Walter C‘*c"nv:n.:m and 2
opresentative of the smnll =embeor comparies. ’

1) Part cf the scopz of the Cormittec!s imitial discursinas
w2ill 2 th2 2red of cooneration, primarily agriement amongsce
iasvrance carriers as to vho will handle 2 given segment of o
»rocect liability lawsuit,

c) Via a ccmment f£rom the flocr, the hope wms eypressed that
the Comitice ceouvld hels toward forming o positive apphroach
that weoulé assist in avoiding the kind of devisive battling thot
is gzing on in the machine tocl industry = wvhera machine tcol
manmefacturers are being pitted agoinst their customers. Perhaps
the prodlem could be resclved by rmoliing werlomen's compensation
the prinecipal avenue cf recourse and having seller anéd user
cocaerate in limiting cormmen law liability of all kinds outsice
worlmen's compensaticn,.

@) Thare is activity afoot as to suggesting some alternative
remedios for third nparty lawsuits --= a legislative solution, IE£
that germinates, it is scmething to which the AIR/ITA Committoe
corld adéress itseli, It is a matter that cannot e resolved in
the courts but rmust e suttled in Congress.

ADJCUNRLENT: There being no further itams ©o be discussed by the
ATI Ad 3oc Committae, themocting was adjourned at 3:15 pen.

R2esnectliully sutmitted,

Boveis M. Jhgem

Dozis M, 7

-
. mrecutive Secretazy
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ESTABLISHED BRRIL 1, 1974

i

PERIOD: JANUARY 1, 1976 THERU APRIL 30,

1976 -- FISCAL YEAR 1975-76

BALANCE DN HAND — January 1, 1976 .

RECEIPTS:

2/13/76 - Bank Service Charge/Waived

3/25/76 - Bank Service Charge/Waived

3/31/76 - Interest on Savings .

TOTAL RECEIPTS o+ = o =« o ¢

DISBURSEMENTS:
1/30/76 - Bank Service Charge .

2/23/76 - Cadwalader, Wickersham
. ~~ 4th Quarter 1975 -

2/ 2/76 - Bank Service Charge .

4/ 6/76 - T. P. Stober/Sundry Services
DMF Affidavit in Shoup Case

4/30/76 - Dffice Expenses - 12/75-4/76

TOTAL DISBURSEMENTS o o « o &

BALANCE ON EAND - APRIL 30, 1976

*Checking Account: $ 300.47
Savings Account: +8,457.44
$8,757.91*

&

- L J - - L] - L]

.- $ .96
.. .46

e «- 11s6.02

e o s ) 096

Taft
. o o o 646.56
- L J - * .46
re
- .15.18

. 61.33

$ 9,364.96

-+ 117.44
$ 9,482.40

-$ 724.49

$ 8,757.91%

Slgnedf==;g?<;zi:o/%7

M. }/ Seanlan, ATI Treasurer
Prepared as of 4/30/75 by D. M. Fagan, A351stant Treasurer.

Subject to Audit.
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