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Particularly airficult problems are presented wnder thy{%-hsn's
Compensation laws by silicosis, asbestosis and other lung conditions
pesulting from the $nhalation, Over long periodn' of time, of certain
dusts. These problems are difficult for the administrators of the lav
from the standpoint of the workers, from the »st.mdpo.‘.nt of the medical
profession, the safety eagineer, and in & very special WAy frw'the
standpoint of industry, which 4n the last analysiu must pey the whole
cost and try ae pest it can to collect such cost 4n the pricing of ite
products or lervice.

Kotwithstanding that industry has long recognized and pointed out
many of these airficulties and has earnestly coopereted in trying to
wark them out in practical ways, feir bpth to the workers and to industry,
4t has deen assuned by many to be hostile to &Ny form of compensation for
silicosis and unfriendly £o the voriers in those trades wnere dust 18
created, Nothing could be further from the fact. Actually, the recors
of industry in Kev york State has peen outstanding in working out, with
jebor and the public authorities, the many difficult obstacles met with
in providing compensation for disebllity from dust in ways and means not
too disrupting to the industries {nvolved, thereby avdiding the creatist
of widespread unemployment .

Characteristicaliy, the original pattern of compensation lavs
daid not include gilicosis or other dust disecase 28 & pasis for eclaiming
compensation from the employer. For that matter, occupational diseaset
(of which gilicosis 48 the most frequent and charecteristic ane) were
not directly provided for in the early laws. Probablylthat fact
resulted from the vant‘of a reoedy, under the ©ld common 1l8W, for

dicecase resulting from the occupation. Vhen cocpenetetion lawe were
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arended specifically to include oceupetional disease, dust disease of

the lungs was not included presumbly because of the lack of under-
utanding of the nature and causetion of those emmditions and the
deurud.mtim_udicauy of them. It took meny years of intensive study
by medical and engineering researchers to arrive at such understanding.
uiihout express lnovledge of the nature of the dlsease, the kinds an¢
substance of dusts - both as to particle size and concentretion -,

the length of time of exposure, the effects of frequent chenges of
ezployment, the existence of lung pathology without marked effect oo
woriing ability or earning capacity, the vast e1eficulty in many cases
of eveluating dissbility and relating it to the occupetion or allocating
the dissbility frequently among different employers by whom the worker
has been employed under injurious expdsures, lswmakers were moving in
complete dariness in attempting to bring such conditions under the lev.
They were met with the problez of disability. The potentiel cost of
111-advised lews was frightening, both to industry and to labor. The
cost of so-called "ascrued 1iadility”, by which is understood the eost
of full compensation to & worker for 8 dust disezpe that became
diiabu.ns after the lax became effective, althouzh years of exposure
had occurred, perhaps in the same employment, perhaps in other
employments, created 2 situation uninown and little understood.
Exployers in trades where dust exposure Was a necessary incident of the
work could not viey with unconcern the burden of possible 1liability
that might wreck their buzlness; 1abor could not take a chance of
closing dowm the industries on which their iivel!hood dependecd and
drivins them out of the State. And yet, all recognized the necesslty
of doing something adbout 1t to get silicoeis and other dust disezses
under the law in some form,
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Finally, after some years of discussion that got nowhere, the

sudb ject was examined by the Industrial Survey Commistion, created by
the Legislature in 1525, and a bill was drafted to dring silicosis
under the 1aw with provision for annual physical examinations of the
workersz, 80 that men might be removed from the dusty exposure upon the
early manifestations of the disease. Speaking for employers generelly,
Mark A. Daly, Executive Vice Pres ident of Associated Industries, agreed
with the Commission to mecept the bill; the Industrial Comaissioner, Hon.
Prences Perkins, agreed that the bill constituted a long step in the
right direction. But the representatives of labor ‘notirhd the
Comzission that they would oppose most vigorously any bill that mede
provision for medical examinations as 3 eondition of compensation.
The proposal was thereupan dropped by the Industrisl Survey Cormission.
This was long before silicosis or other Gust disease was upeé:.fiully
mentioned in any stats compensstion law. Lebor's position, which was
understandable, was that the men working in dusty employments and who
had no other trade at which théy could work, ehould be allowed tO
continue their work at their trede, 80 long as they were shysiecally
able to do so. They preferred full wages to compensation., They were
insistent, and rightly 8o, that measures should be enforced for the
control of dust. The employers were in complete agreement with that
demand, provided the measures of control were prectical and were not
such ag would reduce output to the point where employments in thie
State could not survive in competition with industries in other
non-regulated states.
| A1l of industry, including labor and menagenent, finelly sg=eed,
{n order to bring silicosis under the law even though in ean inco=rlete
form, but with the expectation that benefits would rise ee industry got
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or medical examinations, but per=itting men to wWork and earn thelr
repular wages, reduced compensatio benefites would be peid upmm proof
of full disability, that 4s, inadbility td work and earn weget &t thelr
reguler trede; such beaefite to increase in accorcance with 8 schedule,
as time peaesed and employment in e custy trace .eontinued, the anount
of compensation being related to the snerepsed exposure under the lav;
no physiczl exanire tions to be required; adejuate measures to be taken
for the control of dust and the necessary engineering studies to de
carried out proompily; and no compencsetion 19 be payeble for partisl
disabillity. That low was enacted in 1026, end since thet time benclite
rave increased, both under the schedule end by egreed leglislatixn,
erter the top aount set in the schedule had been reached, 80 thet ncw
bencfits for full discbility equel those for any other eondition uncer
the Compensation law.

I+ wes not by inadvertence that the new lar macde no provision
for benefits to workers claiming for pertisrl cisablldity re:ﬁltm; fron
etlicoeis. Such benelits were excluded because of the irrereat
aipriculties in determining &hd eveluzting pertlel cieebility in zuch
esses, &nd beocause it wzb deened essentially unressonable to charge
upoan industry, and thereby the ouying public, en wnmezsurable burden
of cost for a condition that is not disabdbling {n the sese thzt 4t
deprives the worker of his wage ezrning capacity.

Let us camsider some of the cherecterictics of pertial disadbllity,
go-celled, in silsfecosis and certain other dust disesses, and why 1t
does not lend itself to accurete deterzination or evzlustian wm4cT

compensation laws.
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First, let me say that the basic principle of all compenszilon

laws is disability or death. By disabllity 48 wderstood inakllity to

work and esrm wages. Ciuupensatim was p-ovided &8s a percentege oF the
jost exraing capacity to maintein the {qjured person &nd his fanily.
Buch emafasion of thought occurs whea we €7 to classify ze 2
"digsability” merely a physislogical fact comstituting possidly &n
{zpeiraent of functiom, but not necessarily canstituting a ber ¢0
earning full wages. Soxae are prome O eonsider & physiologisel celect
the same az a compensation dissdlement., The Koy Yorde vorimen's
Comsensation law in Sectimn 37, rclating to osccuxitional disease,
defines & cazpensable di=ability as o "dimedlement” which prevento
the worlker froa ezrning full wzges at his trade or occupation. The
eondition of silicosis is one charecteristlc s working for years in
cmloﬁm‘cs where silica dust is generated or preseant. The dust, to be
hareful t5 the human bdady, muse cxtain par‘ci;:les under & certzin
picroscopic size aad in a sufficiently large nu=bder. Fe cc:-na:‘.ly fingd
gorkers in sush dusti exposures sh¥Wing defintsie evidence o2 siliessic,
both by X-Ray and by clinical findings, and yet they are working
reguler hours and earaing full wages, the sam:= &6 those who 4o n2t
exhibit the same conditions. The doctsd correctly testifies that the
pan has 6ilicosis, but in view of the fact the: the persm it womung
and earning full wages, he cenadt say that he 45 "disadled”. If he
esnnot work and earn wages, he 15 totally diszhled, and in any cuch
cas2 ho 1s unquestionadbly entitled ©o £211 compensation benelfite -
as & 14%e pension 1if the condition 48 clescified &s pemﬂént, ant a2t
tenporary totel disability whea vhe conditicn 18 not s clasziftel.
Tuen ag2in, there 1s the well-nigh impscelidlility of eveluzting
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the degree of pertial disadility in dust conditione of the lunges. I

am t5ld by medical experts thst therse it no standerd and no wey of
tellinz by Xeray the degree, 4 any, °of partisl &i5atility. Yen ehoving
s marked silicosis by X-ray m7 aot have any cldnicsl £4igns or sy=ptons
of the eondition, while sther men showing very 311t41c or nd poaitive
sizns by X-my, wAY nonetheless have savere eomplaints end shoriness o?
preeth and allege en insdility o eam #4211 wages at their oscupstion.
jt the stoneyard, cuttiing and oolishing stone. at the asulder's dench

or in the founndry, ruining 2 rock &rill in the tynel or in the Quarry,
42 men work they eam a1l wage#; the unisas Eee io thet, 1f the eapleoyere
ds not, zni there 1s no 14shs wosk or partinl gbility ©d WOrK. TRETE
are only tws clases of men - those who are gtle ¢o énd ¢&o Wirk, ans
those w.> ere Gizabled &nd are theredy entitled to Sl co:pen:-ati:m.

Tt hag deen urged that exployers are 22gin>lined 4o hlre nevw e
who arc kaown to have any gdegree oF sill ¢eosis, even though n ¢ 2t the
time Aisadled. It has been seid thzt the fear of the cost ¢o thern of
paring full compensation benelits, a4y, pace the men leter becdmes totclly

ssarled, bars such & m2n fron getilng permmerative work. ™is @i& not

seex to us well founfed. Yet, W approved and ecreed to 8 bill,
enzcted & fev years 280, wrereby the eventual ¢otel cisability due &0
stlicosis or other cust disezse was deemed 10 D5 In the nature of &
second injury and &9 ghe 1iebility of the employer in such a case if
ghered in by the Special Tleabllity Tund, to which ell employers
eontribute regardlees af vhether or not they hzve any ¢ases thet arc
peyzble sut of the Pund. Since New ¥orx Stete led the way in ¢t
eoactructive and practical menner to meet the prodlems prefen ateld Dy
gilicocis and simllsar canditi:r.s, znd since 1n ite min featuret

f{ndurtry hes cooperated fully end hes sgreed with the program, we take
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pride in the accomplishments ©f the New Yaork legisleture.

Ar I have pointed out, however, the guestion of coopentatlion for
partisl disability from silicosls presents diffisulties that to us
sees to be {nsummmntadle. ¥Fhen ettenpting t¢c eoout one difffieulty,
we f4nd that theredby we may incresse the difficulties presente:'; by
ansther. It &8 in this field that we find the neceegity of keedling
clearlz in mind the distinction between a physislogic or gnetomic
defeét or so-c2lled “disability”, and the Aia<hility that prevents
wape earmning. The one present phynical disconf~rt and even 2 lowered
vital cqpacity, without loss of eemings, while the other prezents
the actual inability to work, resulting in losc of earnings - in other
vords, an economic loss such 2F the compencetion lews ell seek tcC
indermify. To compensate for e bodily intury vhich does not tnvolve
a reduction of wage~earning capecity, 48 to werp the eompensation
evetem into something epproechine came ek recovergtle by eetione et
levw.

It mey be s2id by those who urce compeneztim for pertiel
dtsebility in milicosie thet thic 4 no differcnt than the fixing
af the schedule payment for lost OT Jocs 02 use of g merber. In
every cese of a schedule loes of 2 meuber, hovever, 4t 4ic necesoury
to meke a f£inding that the condition preeentec hee recched ite
rey mm improvement and that 4¢ ¢& 2 permcnent losc. lict €9 vith
pertiel dlsa¥lity from etlicosie. Instead, we etticlpete that the
condition will decone ¥OrBe, end 4f the werker comtinues in the g2o¢
er g eimiler occupetion, we 1look for eventurl totrd dleerility, which
vil)l be permenent. |

Tn coneidering thir problem, ve ret heep &rn ming ancther

dietinction., Pertiel éfsedlility, folloving & traurctic infury, d°CWD
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snerelly following & period of totxl disability, and the pavtial

. A{sability most often 1s reduced by the lapse of time and the effect

5048

of healing,until finally 1t disappears wholly. The trend of partial
disability in dust cases 1s the other way; it never becomes less, it
can only change for the worse.

" snother thing, st what point does compenseble pattial disabllity
becin? In the case of treumatic injury or of an acute occupational
dinease, we have 8 point dbefore which no _recoguzable compensadle
condition can exist, that is, the dste of the injury. In the case of
g414cosis, we have & glomly bropeesive eondition. An generally seen,
gilicosis or asbestosis 1s found to exist only after the lanse of & long
time, freguently many years. The length of time m2y be 2 shorter or
longe> period by reason of the susceptidbility of the individual, the
cind of dust, the size of particles and the numder of perticles found
4n the atmosphere., This may vary from one employment to another and
most often does not all oceur 4n 8 single employment. Just when 2
worker my'sbow the cheracteristic X-rey wkings of the disease is
d4erieult ¢o discover. Certainly, they will not be discovered ntil
¢o55 lete unless physical exsnfetions are made periodically. vill &
elrixm be rade 2t the first signe of dust by X-my, Or by & reduced
vital capacity of the lungs, and 1f 89, will an awerd be made? fnd if
mede, hox will the percentaze loss of use be measured? Will an awarsd
clnse the case or way 1t uhsequently be reonvensd and a further awerd
wade? tnd if then totel 4isability eventustes, will eredit be given
amminst the total dmbility award for the amoumt or amounte already
2234 on the pertizl eondition?

¥111 the emdloyee be bcnéfited by &n everd for pertisl dimni14ty?

I think not. 1In the f4rst place, once & men hes been officielly adjudged
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to be a silicotic, will he be employable? Rardly! An employer whose

operations create dust will be quite wnlikely to glve exployaent to &
man wao has alreadybeen found, by medical evidence and &n official decision
of the referee, to have silicosis., It is quite likely that the official
board may direct that such person shzll not retumn to 2 dusty trade on
a penalty of losing all subsequent right to eoxpensation for.a total
1sapility. And in like circumstance, any other employer will hesitate
g long time before hiring such an officially stamped gilicotic. More-
over, few men Wno have worxed at & duntyvtr-de for many yeers will
readily be adaptable for wc;rk in 8 ne¥ and different trazde. Experience
has demonstrated time and tine agzin that men do not readily change
occupations when they have jearned & trade. This fact has been
secognized from early times, ae witness the old esaw thet goes ”ahaemker,
gtick to thy last.”

And what of the effect upon the woricer Who esubmite to exeminetion
and is then found to be in some dgree 2 silieotic? Would it surprise
anyone if such a person pecgme imrediately depregsed and utterly
discouraged? would he not be ligely to feel that he has been condemec
to early total disebllity and desth?! Will any possible benefit of the
lew outweigh the seriously depreseing effecte of the offscizl rdjudicatiorn
of his disease? Doctors percifully try to gpare their patients the
knowledge of a fatal and melignant condition when they f£ind one. HOW
many cases are there of pereons Whd take their lives, because of 8omt
- peal or fancied desperste condition? Would the meager compensation
benefits, whatever they might be, make the Compeneation lav & kindly ome
by robbing the worker of peace of mind?

‘There are no gratistics av-ilc.ble as to the nuxzber of men Wiid &y
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potentially be claimis wunder any law that prowdes for pertisl
d{zadility for silicosis. Trnere iz no possidle way for industry to

mske an estimste, within reasonably accurete figures, of the edrt cf
compensating for such partial disability, except by the £low and
laborious process of having ell men in certain industriet examined by
I-vay, which labor hae alweye fought against.

I know nothing sbout the making of rates for insurance under the
Compensation law, but I cen well imagine that this nev fleld o: pertisl
disability would oreate great dicficulties in the way of insurence, anc
would be costly to the incustry to the extent of serisusly, and I mean
reriouslv, hempering Kew York employers in meeting the competition of

other gtetee,
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