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Henry E. Gardiner appearing for Anaconda Copper

Mining Company and International Smelting & Refining
Company.

James T. Welch appearing for The Sherwin-Williams
Company.

Joseph S. Wright and Paul R. Dixon appearing for the
Federal Trade Commission.

You may call your witness.

Mr. Gardiner: If Your Homnor please, I would like to

- call Mr. Frank Hurless.

FRANK H. HURLESS was thereupon called as a witness
for the respondent International Smelting & Refining
Company and, having been first duly sworn, testified as
follows:

3487

Q. Will you please state yoar name and address?

A. Frank H. Hurless, Lowell, Indiana.

Q. At the present time, what is your oecupation?

A. At the present time I am employed by the Interna-
tional Smelting & Refining Company in the Midwest area
as a special representative. My duties consist right now
mainly in the purchase of copper scrap for refining at Ana-
conda, Montana, and Perth Amboy, New Jersey.

Q. When were you first employed by that company?

A, In 1922 ‘

. Will you kindly outline your activity with the Inter-
national Smelting & Refining Company from that date down
to the present, giving your various assignments with the
company?

A. Atfirst I was employed as a checker in the consirue-
tion of a zine oxide plant at Akron, Ohio.

Q. What time was that, when, what year?

A. 1922, My duties consisted in checking on the use
of supplies and materials and the labor msed in eonstiraet-
ing the plant, as the construction was on a cost-plus basis.
Subsequently I was in charge of the small plant office at
Akron, Ohio.

In 1927 I began part-time sales work, and about 1929, as

T recall it, I began full-time sales work.
3488 In 1929 1 was transferred fo the main office at
East Chicago, Indiana.

Direct Examination by Mr. Gardiner.
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In 1930, I was made district salesmanager and had charge -

of the dry white lead and zine oxide sales in the Midwest
area.

In 1936 I was made assistant salesmanager, and had
charge of the sale of dry white lead, white lead angd oil, -

and zine oxide.
While assistant salesmanager, I virtually had charge
of the sales of all territories, inasmuch as our official sales-

manager, who was located in Akron, Ohio, had other dutig

which prevented him from giving full time to saleg work.
Then in 1938 I was made salesmanager, and had fg]]
charge of the sale of dry white lead, white lead angd oil,
and zm&gndedi 1(111 all territories.
en ou first have a i i
sale of white leadyand 0il? mything to do with the
A In 1931

Q. The amended complaint in this proeeeding defines

lead pigments ag the lead pi i

p 2 pigment commonly known in the -
mdt;stryf as white lead, both basic carbonate and basic sul-:

waaie of lead, blue lead, red lead, or red oxide of lead, .

rge or monoxide of lead, orange mineral and grinders’
lead paste, suoh pigments as marketed either as dry pro-

ducts in the form of dry powder or in oil, in the form

of a P"-;Ste, after mixtore with linseed or other oils.
producon products covered by this definition have been
. Ing Oogpany?
Ury white lead and white lead aj i
: g. Are those the only ‘onesr‘?e sad and ofl.
QW |

e a8,
dry whibee? &oddlg Iniernatmnal_ first start to manufacture
&_ %hﬁe latter part of 1936,
g At E: was thig operation conducted ?
Q. Prior 1o 1g5 50 dms.
| Eut Ohi ; p}ant,af _In %ﬁﬁ%ﬁ%?éd prpduced_at the

: Joo knaw‘whatf@?‘ﬁm_‘gcts Company.

ybe O, Interngtiongt .- ai?'com any had to re-
LR "*! na}’mdmspondeﬂt, Anaconda Copper

A 'tﬂa; Leag Pmdmtgc@
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respondent, International Smelting & Refin- .

mpany was a sub-

1843

t the Anaconda Copper Mining Company, as was
.A-?iiﬂgieomat-ional Smelting & Refining Gorapany.

I you know whether ?here was any sabseguent
9ehange in thig relationship?

4w A Yes, there was,

{ Is the Anaconda Lead Products Company still
sitnoe?

'y, o, it i3 mot.

; t became of it?
%maas'sets and properties of the Anaconda Lead

| iils Company were taken over by the International

ying & Refining Company.

{1 sthe Anaconda Lead Products Company as a com-

Lyl in existence, do you know?

LT, 1t was dissolved.
{100 you kmow when?
"1 1 lnthe latter part of 1936.

Then did the Anaconda Lead Produects Company

' f{ﬁ?{lsﬁl‘tt{) produce dry white lead$
4

Inthe latter part of 1919.

1 hd do you know when they first made sales of that
it
; L lothe first part of 1920.

(. Jo you know how much of a factor this production

- Imhthe. total output of dry white lead in the earlier

. pmof production of that commodity by this company?
‘ i Might: Objection, Your Honor. This witness is
~ 'wiown to have been employed or to have had any con-
.ttt these products prior to about 1930. -

Trial Examiner Norwood: In the question, how .
{#lmeh of a factor, it scems to me the term *‘factor?”’
{ 1wt very definite. You must show any percentages

- ﬁ:'ﬁmmhe knowledge of this witness.

{ Ifardiner: T will withdraw that question.
| Il Bxaminer Norwood: Yes.

 |hk: Gardiner:
11 dre you familiar with the figure showing the pro-

finof the International Smelting & Reﬁning Company

_ Eﬁgute lead during the period that it produced dry white

L Tam, .
} 1hand you an exhibit and ask that it b
Igndent’s Exlibit No.— at 1t be marked
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gidiary of the Anaconda Copper Mining Company, as was

" the International Smelting & Refining Company.

Q. Do you know whether there was any subseguent
change in this relationship?
3490 A. Yes, there was.
Q. Is the Anaconda Lead Produets Company still
in existencet?

A. No, it is not.

Q. 'What became of it?

A. The assets and properties of the Anaconda Lead
Products Company were taken over by the International
Smelting & Befining Company.

Q. Is the Anaconda Lead Products Company as a com-
pany still in existence, do you know?

A. No, it was dissolved.

Q. Do yon know when?

A. In the latter part of 1936.

. When did the Anaconda Lead Products Company
first start to produce dry white lead?

A. TInthe latter part of 1919.

Q. And do you know when they first made sales of that
product?

A. In the first part of 1920.

Q. Do you know how much of a factor this produetion
was in the total onfput of dry white lead in the earlier
years of production of that commodity by this company?

Mr. Wright: Objection, Your Honor. This witness is
not shown to have been employed or to have had any con-
tact with these produets prior to abount 1930.

Trial Examiner Norwood: In the question, how

3491 much of a factor, it seems to me the term “‘factor””

is not very definite. You must show any percentages
within the knowledge of this witness.

Mr. Gardiner: I will withdraw that question.

Trial Examiner Norwood: Yes.

By Mr. Gardiner:

Q. Are you familiar with the figure showing the pro-
duction of the International Smelting & Refining Company
i)f a:ivhite lead during the period that it produced dry whife
ead?

A. Tam.

Q. I hand you an exhibit and ask that it be marked
Respondent’s Hixhibit No.~—
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Trial Examiner Norwood: T think it wi i
ask the counsel fo check. il be 190. 1wy

Is the next respondent’s exhibit 190%

Mr. Wright: I can ascertain that in just a moment,

Trial Examiner Norwood: Off the record.

(Discussion off the record.)

Trial Examiner Norwood: On the record.

Mr. Wright: According to my records, it is 190,

Transcript of Proceedings.

Trial Examiner Norwood: Very well. We will mark .

it 191, to be safe.

(The document referred to was marked
Exhibit 191 for identification.) tked Respondent's

By Mr. Gardiner:

3492 Q. I show you Respondent’s Exhibit Ie
..Q Isgh d for
identifieation No. 191 if 7o seon
documeYnt besiia , and ask if you have seen this
es, I have seen these fignres before.
]{gﬁ you know anything about their preparation?
€y Wwere prepared under my supervision.
t whose request?
At the request of our connsel.
Thistrgg(??dtms reeog'd purport to show?
-8 Te purports to show the percentage of In-
gear:gf;ogl’s production of dry white lead of the t%.tal pro-
etior dry white lead in the United States for the years

POPOpOp

cu}%md ‘E;Jhat was the basis on Whieh these figures were cal-

A. The figures for the total i
. The fig production of i
lead in the United States were taken from ﬁgul?es guryi)mvgﬁlgs

the United States Bureau of Mines, The figures for the

production of Iniernational were taken from our records

o our accounting department at East Chicago, Tndiana,

Mr. Wright: | imi
o right: T wonld like g few preliminary gquestions

Trial Examiner Norwood ’Very" well. -
By Mr. Wright: ' -
Q. Mr. Hurless, in what £

from the Burean of Mines?

™m were the fignres seeured
, A. Those % P I
3493 form of ﬂig,Bgmur €S are in the r;gul,«'}rly publighed

g f Mines .
Y they are in boo, oy L - Lhmk gometimes
ing the Unitedsﬁ;"” k form or they can be secured by writ-

fBB: Burean of Mines direct

pthose figures?

- kpublic information, or mot.

4 frial?

Testimony of Frank H. H

E
&

§ | Were these secured from the pui

 iimof Mines known as the ‘“Minerals
4 4 I do not know. : |

(. Then you cannot tell me where w

4 4L Well, you could get the ﬁguré

" { blos Burean of Mines. But whether ¢

| g i the exact physical form we got |
Tial Examiner Norwood: Is that
| iatial? Is that part of the confident)
1 frmation? .
‘1 The Witness: No, I do not think {1
| junsidered confidential, becanse my y
“t pone writing for it can secure it f

-] fnes. :
| ¥r. Wright:
1 {Mines does publish in its mineral y
~ Vistotal production of these various i
4 ht1have no way of knowing wheth

Your Honor, I reali

| ms that appeared in the ‘‘Minerals

i
s

I Mr. Gardiner: : f

( #4 Q. Mr. Hurless, when were tl
‘ -~do youn reeall? ' |

2k : {
4. 1do not know the date, but I y

1 wobably g few months after this con
-1 Q- And do you recall at that time,
4 afar as the compilation of these rey

| weuring the information on the woz

- { tere any directive to you as to hoj

be figures on the United States p3
1 A 'Well, we were not told where
! e figures; that is, whether from)
1 Book™ or to write the United States ! .
[do know that at Fast Chicago ¥
wpies of the “Minerals Year Book!
( vhether or not these fignres were ag
or not, T canmot say. o ;
Mr. Wright: Your Honor, may w
sminute? ;
“Pria] Examiner Norwood: Off tl

B  (Discussion off the record.)’
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Were these secured from the publication of the Bu-
rean of Mines known as the ¢sMinerals Year Book”'?

A. Ido not know.

. Mhen you cannot tell me where we counld have access
to those figures?

A. Well, you could get the figures from the United
Qtates Burean of Mines. But whether or not you would get
them in the exact physical form we got them, I do not kmow.

Mrigl Bxeminer Norwood: Is that information confi-
dential? Is that part of the confidential Bureau of Mines
information?

The Witness: No, I do not think that this information
is eonsidered confidential, because my understanding is that
ﬁgyone writing for it ean secure it from the Bureau of

nes.

Mr. Wright: Your Homor, I realize that the Bureau
of Mines does publish in its mineral year books figures on
the total production of these varions products and others,
bat I have no way of knowing whether these are the fig-
ures that appeared in the «Minerals Year Book’’, which
is public information, or not.

By Mr. Gardiner:

3494 Q. Mr. Hurless, when were these figures compiled,
do you recall?

A. 1 do not know the date, but I would say that it was
probably a few months after this complaint was issned.

% And do you recall at that time what the request was
s0 far as the compilation of these records with relation to
securing the information on the world prodnction? Was
there any directive to you as to how vou were to secure
the fignres on the United States production in this me-

A. Well, we were not fold where we should go to get
the figures; that is, whether from the ‘“Minerals Year
Book”’ or to write the United States Burean of Mines. But
T do ¥mow that at BEast Chicago we always maintained
copies of the ‘“Minerals Year Book’’ in our library. But
whether or not these figures were actnally taken from that
or not, I cannot say. ‘ '

Mr. Wright: Your Honor, may Wwe g0 off the record just
& minute? 3 -

Trial Examiner Norwood: Off the record.

(Discussion off the record.)
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Mr. Gardiner: I should Iike to offer at this time R,

sp;;dq%;’g ﬂxhibit 191 in evidence.

., AL Wright:  Your Honor, I have no objection i

1t is ?Emltted subject to mo’tio:a to striké, later gigg&gg

2495 hat t_he basic data from which this exhibit was ¢q

p%giﬁ ﬁOt made available on my request. -

. . ‘ L .

Je(‘itTgf tél&t o (;Li?éj.ie.ar Norwood: It will be admitted gy

.o -¢ Gocumens referred to, heretofore marked for

tification RESP() 'S |’ L was taoen

inﬁidénce.) ONDENT’S EXHIBIT 191, was received
. Gardiner: T ask that thi d

Spondgng’chxhﬂ%it I\;TFO' 192 for isdegf?i%nga?gg;} ® markad Ro.
[he umen ;

Eixhibit 192 for Idel;ftieﬁrclz’ai?oﬁ?) was marked Respondent's

By Mr. Gardiner:

I show you thig document marked Respondent’s Ex.

hibit 192 for Tdent: .
it hefore? or Identification, and ask you if you have geen

A, Yes, I have see
€ n these figures before.
Did you have anything to do with their preparation’

- ey were pre L £
Q. Where? prepared under my supervigion.

A, At Bast Onj, .

) t hd * - *
enloted) 18 the basiz op which these figures were cal-
A The figures for £,

3496

tal saleg 1 i
taken fron s m the United State
Associs o, gures supplied by the Lead Indgs‘tﬁzz
The figures for sales b

from our i : ,oaromual
T ou Tecords, in our saleg depa1"m:1:u§1?f;1.';);1 %ﬁ%@iﬁ?

bitllggoul% Jlike to offer in evidence Re-
subject to the same qualifications

I . .
have no objection subject to the same

! It is 5o receiv
h R _ ad,
tlon RESPGNDENT’S EXelﬂgf%e lmarlsfss fl?;- ic_len&
» ceive

4 imational sell dry white lead to the tra

»_; plem?

Testimony of Frank H. Hu

'- jlir. Gardiner :

. Did the Anaconda Lead Products

pyuse a sales agent for some or all of

i L They sold the dry white lead on :
4 jmeh a sales agency.

-1 0 What was the name of this sales z
| L The Anaconda Sales Company.

( What connection did this sales ag:
{ quient Infernational or with responde
{ p¥fining Company?

‘ A. The Anaconda Sales Compa
{ W of the Anaconda Copper Mining Cc
{ ternational or is Imfernational.

i | Why was the Anaconda Sales C
ghs agency ?

1. Beecause in certain States it is lice:
1 e the Tnternational Smelting & Re

4 mlicensed to do business. _
§{ | -To-what class of trade did Anaco
3 (epany and International sell dry w

4 They sold principally to manufac

A wic products.

4 0 What was the price basis or gys
g mﬂda Lead Products and International
Fhdt o

4 L Onthe basis of f. o. b. Hast Chica -
o dowed.

(. To any point in the United State
A As T recall it, that was the case.
(. Was any change subsequent nu
A Yes.

(.. What was it?

A" 'We established a par zone and a
. What do you mean by par zone'-
A.:The territory in the United Stat -

1 Mmtains was considered the par zon -
-4 wtof and including the Rocky Mount -
1 - the Pacific. Coast zone. ;

| 8 Q. What was the par zone?
- part of the United States that -
et group, -but what distinguishes t&

E (ust zone? What was the differenc: .
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By Mr. Gardiner:

Q. Did the Anaconda Lead Products Company and In-
ternational sell dry white lead to the trade directly, or did
they use a sales agent for some or all of their production?

A. They sold the dry white lead on a direct basis and
through a sales agency.

Q. What was the name of this sales ageuncy?

A. The Anacondsa Sales Company.

Q. What connection did this sales agency have with re-
spondent International or with respondent Anaconda Cop-
per Mining Company?

A. The Anaconda Sales Company is a subsidiary
3497 of the Anaconda Copper Mining Company, as was In-
ternational or is International.

Q. Why was the Anaconda Sales Company used as a
sales agency? _

A. Because in certain States it is licensed to do business
where the International Smelting & Refining Company is
not licensed to do business.

Q. To what class of trade did Anaconda Lead Products
Company and International sell dry white lead?

A_  They sold principally to manufacturers of paint and
ceramie produets.

. What was the price basis or system on which Ana-
conda Lead Products and International first sold dry white

lead?
A. Onthe basis of f. 0. b. East Chicago, Indiana, freight

allowed.
Q. To any point in the United States?
A. As T recall it, that was the case.
Q. Wag any change subsequent made in this pricing

system?
A. Yes.
‘What was it?

A. We established a par zone and a Pacifiic Coast zone.

Q. What do you mean by par zone?

A. The territory in the United States east of the Roeky
Mountains was considered the par zone, and the territory
west of and including the Rocky Mountains was considered

the Pacific Coast zone. =
3498 Q. What was the par zone? I understand it is

part of the United States that was included within
that group, but what distinguishes that from the Pacific
Coast zone? What was the difference between them?
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A. There was a difference in price of one-quarter )
per pound.
Trial Bxaminer Norwood: In favor of the Par zonet
The Witness: That is right,

By Mr. Gardiner:

Q. Now, do I understand that the material was sold
in the par zone £. o. b. where?
Kast Chicago, Indiana.
Freight allowed?
Freight allowed.

Within any part of the par territory?
That is right.

- And what was the situation so far as the Pagific
Coast zone was concerned? ~

A. Tt was sold £. o. b, East Chicago, Indiana, freight
allowed, the price being one-quarter of a cent per pound
more,

Q: Why did these corapanies adopt this two-zone system
for selling dry white lead? :

A, Well, we adopted it becanse it was adopted by our
%gpe%;cors, and we went along on the same basis.

Q. How

did yon know that your competitors had such a
system?

3499 A Welj, it Waslvery eésy for us to pick up in-
formation regarding our competitors’ practices in
products from our customers and

PO O

o

Prospective customers
‘ ir. Gardiner;
and the answer?

Tnal Exan:_liner Norwood: Read the question.
{The question and answer were read.) ,

By Mr. Gardiner, B . .
Q. Now, 50 far a8 your. competitors w ‘

Pl : 'S were concerned,
: he_& d you learn what their pri%es' were? \
' tlousr. anh?‘;-»ObJeGﬁon,, Your Honor. That is repeti-

ﬁbﬁ?giem& -Norwoo.d:i No, let him ‘answer. Objec-
you repeat th

Will you read my last question, please,

The Witnegs: Wil o .
The ine i 6. tion, please!
3 ’{1331 ] %@nd_:;:g question was read.) ques 1‘011‘f please
mmpihto;ge?r}%s .'?w{f OUI%' very easily learn what our
’ A i 10 : Te . 7 . N )
 Prospective customers, . 'asmg our eustomers. and

Testimongyr of Frax

JyYr. Gardiner: |
( How did you deteymine &

1 leelling tactics were ¢ How

L By making inquiries fro
live customers.
w Mr, Wright: Yeour Z_EIOJ
i questioning because it ist
of time. So far as we k
it the period from 1922 to t

{ by specific instance.
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ml the operations therea,fter._-.
inite. You may CrOss-examl

I Mr. Gardiner: -
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ay quantity discount on the s
L Yes, they did. ‘
{. What discount was allov
b A disconnt of ome-quart
b carload price wasg allowe
mire. :
(. Was this disconmt allow

Petfic Coast zones? ‘
é:.. YE‘S- . '

§: Why was such a discou

L Well, we allowed such a

preral practice of competitio
0. How did you kmow tha

iz of competition? 3
4 By contacting: owur cus!

fmers we would. learm what;
pricewise. :

01 . Did. your ‘compan
ragroads a,gd industrlalf

A, Yes - . S

Q. Why were different pr

ustrials? . .
Mr. Wright: Your H_Qr_lor,-

foning. ¥ is not restricted
dout another matter than th
Trial Examiner N oxrwood::
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By Mr. Gardiver:

Q. How did you determine what your competitors’ gen-
eral selling tactics were? How did you determine that?

A. By making inquiries from our customers and pro-
spective customers.

Mr. Wright: Your Honor, I objeet to this lire of

3500 guestioning because it is not restricted to any period

of time. So far as we know, we have heen talking

about the period from 1922 to the present. It is not limited
to any specific instance.

Trial Examiner Norwood: If applies to the time when
they made a change in the par zone and Pacific Coast zone,
and the operations thereafter. I think that is sufficiently
definite. You may cross-examine him further on it.

By Mr. Gardiner:

Q. Did Anaconda Liead Produets or International allow
any quantity discount on the sale of dry white lead?

A. Yes, they did.

Q. What discount was allowed?

A. A discount of one-quarter cent per pound under the
less carload price was allowed for carlots of 20 tons or
more.

Q. Was this disconnt allowed in both the par and the
Pacific Coast zones?

A, Yes.

Q. Why was such a discount made?

A. Well, we allowed such a discount because it was the
general practice of competition. .

Q. How did you know that that was the general prac-
tice of competition?

A. By contacting our customers and prospective cus-
tomers we would learn what our competitors were doing

pricewise.
3501 Q. Did your companies quote different prices to
railroads and industrials?

A, Yes.

. Why were different prices quoted to railroads and
industrials? A

Mr. Wright: Your Honor, T object to this line of ques-
tioning. It is not restricted as to time. We are talking
about another matter than the zone matter now.

Trial Examiner Norwood: You may clarify that.
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By Mr. Gardiner:

Q. Subsequent to the adoption of the par and Pacifie
Coast zones, did your companies quote any different prices
to railroads and the industrials? '

A, Yes.

Q. Why were different prices quoted to railroads and
industrials? :

. A, Well, we quoted different prices to railroads and
1n@ustr1als because competitors were likewise quoting such
prices.

_ Q. How did you learn that your competitors were quot-
ing different prices to these groups?

A. By contacting industrial and railroad accounts we
would find out what our competitors were doing pricewise,
Q. Through what medium did you make this contact?

A. Usnally through our salesmen. '

Q. During the period subsequent to the adoption
3502 of the two-zone system, do you know generally what

. the profit and loss situation was so far as the produe-
tion and sale of dry white lead was concerned?

A. Well, in a general way—

Trial Examiner Norwood: Answer yes, if you kmow.

The Witness: Yes, in a general way I know.

By Mr. Gardiner:

Q. 'What was the situationt-

Mr. Wright: I object, Your Honor. What profit and
loss sitmation might have been at a particular time is
absolutely irrelevant to the issues of this matter.

Mr. Gardiner: If Your Honor please, I think it is very
pertinent, because we are discussing the matter of pricing
‘practices and the matter of competition, and it is impor-
tant to determine what relation the pricing practices of
a company had as to whether or not they were making or
1oshlilg money. o 8

r. Wright: Now, Your Honor, i i nsel’
purpose, to show that any one of the plfic?ﬁgtpiic(ffﬁsﬁﬁ
any effect on their profit and loss, it can hardly be estab-
lished in this way. It is gﬁmg to.?'be, ‘necessary t t int
the whol fit ' poossary 10 ges e

ole profit and loss structure of the ecompany, and we
are going to open up a field here that is going to bé endless
if we ii? f}‘:ﬁ%mﬁ‘; ﬂ:i& question of profit and loss as hav-
3503 of zone sjf:t%m% i]:? gsthéaﬂslg; qhangmg or establishing
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Mr. Gardner: Well, of course the question has not
been directed to the adoption of zone systems. The
preceding questions dealt with prices so far as railroads
and industrials were concerned, and I asked him if he
generally knew what the situation was in that field, and
the answer was yes. Now I have asked him what that
situation in general was.

Trial Examiner Norwood: I think we are getting off
the track here, I really do. I will sustain the objection.

By Mr. Gardiner:

Q. In the sales to railroads and industrials subsequent
to the introduction of the par zone system, was any thought
given to the sale of dry white lead at a price higher than
that sold by your competitors?

Trial Examiner Norwood: Read that question, please.

(The pending question was read.)

Trial Examiner Norwood: You may answer.

A. No, I don’t think we considered selling our dry
white lead at a price higher than that of our competitors.

By Mr. Gardiner:

Q. Why not? .
A. We could hardly be expected to get a premium for
our product.
3504 Mr. Wright: Your Honor, I object to that, and I

ask that the last answer be stricken. The witness said
no consideration was given to the question of selling at a
higher price.

Now, if no consideration was given to such a question,
certainly it is Improper to try to bring out that there
was a particular reason for not giving consideration to
the matter.

Trial Examiner Norwood: Well, he said that they gave
no consideration, and now he is telling us why they gave
no consideration,

Mr. Wright: If no consideration was given, obviously

the matter never came up, and there was never any reason
in anyone’s mind.

In other words, the witness is already on the record
that no consideration was ever given fo that question. How
can he have a reason in his mind, if the thing was never
considered?

Trial Examiner Norwood: I will overrule the objec-
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tion. I think he may tell us why they did not give serioyg
consideration to selling the competitors. And I think he
has already told us.
Did you say you could not get a higher price?
The Witness: I said that we could not be expected to
get a preminm for our products.
3505  Trial Examiner Norwood: Yes.

By Mr. Gardiner:

Q. Subsequent to the adoption of the two Zone s
- - A St
in the sale of dry white lead, did you ever sell thatycoigf
midlty l\?t a price less than that sold by your competitors?

. No.

% %Vﬁ:ly nott
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A, Well, our experience over a period of years was that
we constantly had to strive to get lower costs. When we
gucceeded in cutting the costs in one place, they were usually
offset in another place; for example, by increased costs of
materials, supplies and labor.

Q. You testified previously that the Anaconda Lead
Products Company went out of the business of producing
dry -white lead and was succeeded by International.

When that oceurred, was there any attempt made to
change the pricing system for dry white lead?

A. No.

Q. Did anything oceur in the trade in the late ’20°s or
early ’30’s that had a major effect on Anaconda Lead

Products’ outlets for its produetion of dry white lead?
3507 A. Yes; we encountered increased competition,

due principally to the expansion of the use of titan-
inm pigments. We were forced to go into outlying terri-
tories that we had not solicited before in order to endeavor
to maintain our volume of sales and production.

Q. You stated that due to this inereased eompetition
you had to go out and sell in an area outside of the pro-
doction area. Was anything done outside of attempting
to secure more sales and to increase your produetion of
dry white lead?

A. Yes; we decided to go into the production and sale
of white lead in oil.

Q. Was that the primary reason for entering the white
lead in oil field?

A. T wounld say that it was the reason.

Q. What percentage of Anaconda Lead Products’ and
International’s dry white lead production came to be used
in white lead in oil?

A. (Geperally about 30 to 35 pereent.

Trial Examiner Norwood: Will you read that guestion,
please?

(The question was read.)

Mr. Gardiner: May I have the answer again?

(The answer was read.)

By Mr. Gardiner:
Q. Was dry white lead ever sold under consign-
3508 ment by either of your companies?

: A. No.
Q. Do you know of any agreement on the part of Inter-
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national with the other respondents in this proceeding, who
are the National Lead Company, Eagle-Picher Lead Com-
pany, the Hagle-Picher Sales Company, the Sherwin-Wil
liams Company, and the Glidden Company, for the adoption
and maintenance of a system of delivered price quotations
of dry white lead?

A. No, I do not.

Trial Examiner Norwood: Either or any of them?

The Witness: HEither or any of them.

By Mr. Gardiner:

Q. Do you know of any attempt between International
and any or either of the respondents just named in this
proceeding for the adoption and maintenanee of a plan
whereby the United States is divided into zomes for the
purpose of selling dry white lead?

A. No, I do not.

Q. Do you know of any arrangement whereby Inter-
national sought and secured advice, assistance and coopera-
tion of the Lead Industries Association, its officers, em-
ployees and agents along with other respondents in this case
previously mentioned in publishing and using non-competi-
tive terms and conditions of sale in connection with the

sales and offers to sell of dry white lead?
3509 A. No, Idomnot ‘ '

Q. Do you know if International ever used the
office of the Lead Industries Association with the coopera-
tion of officials of the same for the purpose of exchanging
price factors and information concerning price faetors fo
be used at times by International and other respondents
in calenlating, determining and announcing their offers to
sell dry white lead?

A. No, I do not. :

Q. In my last question, I referred to respondents, and
by that Iincluded all the respondents previously mentioned.
Do;:-} t}i\?t change the answer to the question?

0.

Q. Do you know if International ever agreed to adopt
or adopted, maintained and used terms and conditions of
sale employed in so-called consignment or ageney agree-
ments nnder the leadership of respondent National Lead
Company for the purpose of preventing dealers from
selling dry white lead and from making offers to, sell such
products at levels lower than the offers made by respective

N
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respondent producers whose names were affixed to such
consignment or agency agreements?
A. No, I do not.
Q. Do you know if International ever agreed with the
other respondents previously named or with any one of them
to fix or fixed and included in offers to sell, the priees,
3510 terms and conditions at which said lead pigments were
sold or offered for sale in commeree?
A. No, I do not.
" When did International first commence the produe-
#ion of white lead in oil?
During the latter part of 1936.
Where was this material produced ?
At East Chicago, Indiana.
%ad it previously been manufactured at that plant?
es.
By what company ?
By the Anaconda Lead Products Company.
" When did Anaconda Lead Products Company first
produce white lead in oil, if you know?
A. In the first part of 1931
" You have previously testified that the Anaconda
Lead Products Company went out of the business of manu-
facturing dry white lead upon its dissolution in 1936, and
the acquisition by Tnternational of its assets and properties.
Did the Anaconda Lead Produets Company continue to

.

produce white lead in oil up to the time of its dissolution?
A, Yes. '
 Were these activities taken over and carried on by
the respondent Tnternational af that time?
A Y

OPOPOPOP

. Yes, ,
$H11 Q. Will you deseribe the Anaconda Lead Produets
Company’s first methods to sell white lead in oil and

the pricing methods that were employed? )
A. Well in the beginning we kmew practically nothing
about the white lead in oil market. At first we thought we
would confine our activities to selling white lead in oil to
industrial accounts. We sent out at least one man fo survey -
industrial accounts, and found out that the c,_onsumpho_n
ofb\ivhite load in oil by such accounts was practically negli-

e‘ -
glConsequently, we began to promote the sale of white
lead in oil in certain sections of the comutry through dis-
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tributors who were given a defined tferritory. In other
areas, we contacted the dealer trade direct.

the beginning we did not have any regular prieiﬁ;g-
system, and we left it pretty much- up to the salesmen to

get the most that they could for our unknown produet.

Q. At the time the Anaconda Lead Products Compaﬁy -
went into the white lead in oil business, what was your.

Position 80 far as sale of this product was econcerned?
A. I was district salesmanager in the midwestern ares,
Q. District salesmanager of what?

A. Of dry white lead, white lead in oil, and zine oxide,

Q. Did T understand you to say that initially your sales
were liwited to the Midwest area, of white lead in 0il?
A.  Our sales were not limited to that area, no.

3512 Q. Wereyouin charge of these preliminary activi-

ties when the Anaconda Lead Products Company was
first starting to sell white lead in oil?

en I was district salesmanager in the Midwest
area, I really, from the beginning, devices the promotional -

methods for selling white lead in o0il in all territories.

Q. And you were Intimately familiar with the Anaconds -
Lead Produets’ sales problems so far as the sale of white -

lead in oil was coneerned?

A. T would say that T spearheaded the thing.
Q. Tor that company ¢ g
A, Yes,

Q. Now, you previoi{sly testified as to the sales prac. -

tmes or methods when this material was first mannfactured,

Were these priein methods sub tl ¢
A, Yes, they Werg. Tehsequently changed

AnQ' What price policy was subsequently adopted by th‘é"j

aconda Lead Products Company?
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A Well we could not expect to get the same price for
our comparatively unknown product that the National Lead
Company got for their product which had been very well
advertised for many years. The business from the begin-
ning was not too profitable, and consequently we felt we
comld mot get very far mnder the National Lead Company
price, and so_we adopted a method of selling at a guarter
of o cent under the National Lead Company’s price, that
additional quarter of a cent per pound being considered by
1s as additional compensation for the dealer for promoting
the sale of our unknown product.

Trial Examiner Norwood: When was that? After
International took over?

The Witness: No, that was before International took
over.

Trial Examiner Norwood: Abont when was it?

The Witness: 1 don’t recall when it was, but I believe
it probably was about 1933.

By Mr. Gardiner:

Q. You have testified you adopted a practice of under-
selling National’s Lead price of a quarter cent per pound.
How did you determine what National Lead’s price was?

‘A, Tt was very easy for us to find out the National
3514 Lead Company’s priee by contacting our customers
and prospective cnstomers. ,
_ How did you get information from your customers?
How did they know? Who were your customers?

A. Well, our customers to a limited extent were dis-
tributors in certain areas, but generally they were dealers.

Q. Were they also dealers of competing producis?

A. The class of trade we termed dealers were both what
National called their selling agents and the dealers that
purchased fror the National T.ead Company’s selling
agencies. . '

0. Did National Lead sell its white lead in oil by any
particnlar trade name? ' :

A. Dutch Boy.

. 'Was there any resistance in the trade to a low priced
white lead in 0il? : .

A, When we began to market white lead in oil, and in
fact for a considerable period after that, there were some
substitute produets on the market. The substitute prodnets
wonld have a name that would be similar to the Dutch Boy
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name, and the containers were sometimes an imitation of
the Dutch Boy containers, Any white lead in oil woulg he
sold at a very low price would be viewed with suspisioy
and probably would be considered a substitute of inferigy
quality.

Q. Could you have sold white lead in oil produced by

Anaconda Lead Products Company, and subsequently
3515 by International, at a price equal to National Lead’ss
A. No, I don’t think we could.

Q. Conld you have sold the material at a price lower
than ?a quarter of a cent a pound below National Lead’s
price
A, Tf we had, we would run into the danger of having
it considered a substitute of inferior quality.

Mr. Gardiner: May we have a recess, Mr. Examiner?

recTeIsial Examiner Norwood: We will take a five minute
S.

(A short recess was taken.)
Trial Examiner Norwood: Go ahead.
By Mr. Gardiner: |

Q. Did Anaconda Lead P s .
on a zone basis? * ad. roducts sell white lead in oil

A, Yes.

Q. When did International first i
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A, Wead : .
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i o 3 7
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zones in Whi(;hv::lli;rgl-f’. . gl?‘quart?rs and one cent. The
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Q. You just described the par zones as consisting of
certain fractions, and then you said one cent. Do those
previous fractions refer to fractions of one cent?

A. Those fractions that I mentioned are fractions of one
cent over the par zone price, with the exception of the
last one I mentioned, which was a full cent over the par
zone price.

. Youmade some reference to freight. Do I understand
that fr%g'ht was charged in addition fo these prices?

A. No.

Q. 'What was the sitnation on freight?

A. What I mentioned was that the zones other than the
par zome, for which differentials were charged, usunally
carried 2 higher freight rate.

Q. That is all white lead in oil was sold f. o. b, Bast
Chicago, freight allowed?

A. That is correct.

And these price differentials related to the
3517 zones in which the material was delivered?
A. That is right.

Q. How did you determine what your competitor’s
practice was as to the zone system for the sale of this
material?

A. We contacted customers and prospective castomers
to find out what our competitors were doing in this respect.

Q. Was any record made of what youn determined as to
what their practice was?

A, Well, T believe that occasionally our salesmen would
put information to that effect in their sales reports. They
may have dropped us letters to tell us what was going on
price-wise by our competitors.

Mr. Wright: I objeet, Your Honor, and move that that
answer be stricken. It was based on belief rather than the
witness’ knowledge. He stated that the salesmen may have
reported these things. Tt is obviously not a matter within
his own knowledge from his answer.

Trial Examiner Norwood: Did they usually report
that kind of information?t ‘

The Witness: It was customary for our salesmen tfo
wrife out a report on every call that they made on a custo-
mer or prospective customer, and in these reports they
wonld put any information they picked up that they thonght
would be of interest to me as salesmanager regarding the
activities of our competitors.
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3518 Trial Examirer Norwood
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Mr. Wright: Subject to that qualification, 1 have no
objection.
Trial Bxaminer Norwood: It is so received.

The document referred to, heretofore marked for identi-
ficetion RESPONDENT’S EXHIBIT 193, was received in
evidence.)

Mr. Gardiner: I ask that this be marked Respondent’s
Exhibit No. 194 for identification.

(The document referred to was marked Respondent’s
Exhibit 194 for identification.)

3520 By Mr. Gardiner:

Q. I show you Respondent’s Exhibit No. 194 for Iden-
tification and ask if you have seen this document before?

A. Yes, I have seen these figures before.

Q. What do you know about their preparation?

A. The figures showing the gale of white lead in oil for
the years listed were supplied by the Lead Industries
Association.

The figures showing the sales of white lead in oil by Inter-
national for the years listed were taken from the records
in our sales department at Bast Chicago, Indiana.

Q. Were you requested to prepare these figures?

A. Yes, I was.

Q. By whom?

A. By our legal counsel.

. What was the basis on which these figures were
calculated ?

A. (No response.)

Q. Did I ask you thatt

A. Yes.

Q. I say, from what sources were these figures taken?

A. The figures showing the sale of lead in oil, total sales,
that is, in the United States for the years listed were taken
from figures supplied by the Lead Industries Association.

"Phose figures showing the sale of white lead in oil
3521 by International for the years listed were taken from
the records in our sales department at East Chicago,

Indiana.

Mr. Qardiner: I should like o offer into evidence at

this time Respondent’s Hxhibit marked for identification
No. 194 subject to the same qualifications as the previous
exbibits have been accepied.
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Testimony of Frank H. Hurless.
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Q. Why was the year 1942 selected?

A.  As Irecall it, that was what the sales department, or
rather T as salesmanager, considered the last nearly nor-

mal year prior to the end of the last war.
3523 Mr. Gardiner: X should like to submit at this time
in evidence Respondent’s Exhibit marked for identi-
fication purposes No. 195, subject to the same qualifications
asbobtained with regard to the previously submitted ex-
hibits.

Mr. Wright: Your Honor, this is & piece of made
evidence, in that it was prepared at the request of counsel
by this witress for the purpose of being offered in this
matter. It purports to show that the price differences
made between the par zone and the other zones, apparently,
during the year 1942, were more than offset by the freight
costs that were involved in these shipments. In other
words, this does to the heart of the issue.

It has been improperly identified to make it admissible
at this point, because we do not know what records were
used In making this; nor do we know the means by which
the records were processed to arrive at these averages.

There has been no basis shown here to the effeet that the
means of working it out and making this piece of artificial
evidence which is thought to be admissible are reliable, or
the nature in which it could be admitted as evidence of the
facts which it purports to show.

Now, this ecannot exist outside of the original records.
So I must strenuonsly objeet to its admission. And I also
wonld object to its being admitted subject to submission

of documents later to me, beecause I think it is a highly
3524 improper method of handling this matter fo puf the

burden on Commission’s counsel of going through al}
records of this company for the year 1942 to ascertain how
this thing was prepared and whether the records, which,
after all, are the evidence, have been accurately reflected
in this piece of evidence. o

Mr. Gardiner: If your Honor please, so far as making
evidenee is concerned, it is true, as bronght out on direet
examination, that this was prepared at the regmest of
counsel for the respondent. These fizures were preparsd
from records which were or are available, or can be made
available. They are not available here at this present time.

They represent averages which were arrived at, aceord-
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ing to the witness who can elaborate as fo the detail wh;
was used in their preparation. il which
There is no question but what this represents a sum.
mary, and that should be the value in it showing iy 4
simple manner the difference between the net realized iy
these_vanops zones with relation to the zone price, and 1
submitted it subject to the same qualifications as thege
others were submitted, which was that complete records
should be submitted to counsel for check.
Mr. Wright: I submit that this witness has not testified
that these things were made up from any record which
would be admissible in this case. He said we took
3525 average freight costs. Now, what did he take average
Tr'flie%ht costs from? We have no idea.
ial Bxamin : i
fr:ai‘%ht ooman er Norwood: . Where did vou get these
e Witness: We took the freight charges for
zone for the period specified fromg the re(i)rds in e(a),ucg
actr_alg)tgntmg department, and divided that by the pounds—
eha:;i I(i)i;atrﬁénseﬁi 1l)\T orwtc;od :tuvgas that the actual freight
neents actua.
The Witness: Yes, sir. 4 made?‘ |

- Trial Ezaminer N : ’
| foa‘}i z%e’ was there?;WOOd. Thors wasn't any average
e Witness: It was an average for a zone inasmuch as
wgnﬁégl%ed the total freight charges actually paid for th:t
P by the total number of pounds shipped into that
sone di%qghtfhat period. - o
Mr. Wright: Your Honor, if we.are going to get i
tt%: qge}??on of further identification of t?zhis,% WO%lld I%ig
% ;ﬁ ¢ of preliminary cross-examination.
el ] r;zaﬁl‘nexé Norwood: Yes, go right ahead.
e thig 2 ( ertau‘ﬂx on the basis of the record as it
s 0'nd,g;_ls Inadmissible, because the records of the
Bosour iltl%s ﬂf;partment do not make something admissible
thot Tt o type of record which i sufficiently reliable
oy Trial’could be admitted in evidence here.
‘_ an WEg:ammer,Norwood ! Go ahead.
cover the ] right: Mr. Hurless, does this purport to
oxer sales for the entire year of 19429 .
: e Witness: - Yes, it does. . . .
 Mr. Wright: H .

A ¢ How did you dete
your sales which fell with
differential zones? Wlthm_ the

ermine the proportion ot
par zone and the various

Mr :
- wdirectly.
4 The Wi

. Testimony of Frank H. Hurl

The Witness: We determined that by
he shiproents. .

Mr. Wright: Now, just what mechan
jou go Fhrough, what records did you o
means: did you use?
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0 can elaborate as to the detail whic
paration. o

on but what this represents a sum
ld be the value in it showing in s
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rith relation to the zone price, aud ]
to the same qualifications as thes
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mit that this witness has not testified
e made up from any record which
ible in this case. He said we faek
osts. Now, what did he take aversge
n? We have no idea. L

rwood: Where did yon get !

The Witness: We determined that by determination of
the shipments.

Mr. Wright: Now, just what mechanical process did
you go thromgh, what records did you consult, and what
means did you use?

TThe Witness: I had the records for the year 1942—
Mr. Wright: What records were they?

The Witness: The records of the ghipments thet were
kept in our accounting department.

Mr. Wright: Were they invoices?

The Witness: This information was taken from invoices
and freight bills.

Mr. Wright: Youn mean this document here was made
ap directly from invoices? '

The Witness: And freight bills.

Mr. Wright: And original freight bills?

The Witness: Or copies of the original freight bills. 1

don’t know that we retained the original freight
3527 bill.
Trial Examiner Norwood: It represents the aver-
age of the freight actually paid, does it?

The Witness: That is right.

Mr. Wright: Now, I notice you have included in the
op here ‘“Hast Chicago”’ with a net of 10.50 on your first
line there. You did not take into account the local cartage
that might have been involved in deliveries there?

The Witness: Well, any deliveries to customers within
the city lmits of Hast Chicago would not necessarily be
shipped by publie carrier. Such deliveries wonld very
likely be made by onr own trock.

Mr. Wright: By your own truck, but at your expense
in either event?

The Witness: Yes. ,

Mr. Wright: So that your net correspondingly would
be reduced by the cost of that cartage?

The Witness: That is right. o .

Mr, Wright: Do you know what that cost might be in
1949 on an average basis? ‘

The Witness: No, I don’t. ' .

Mr, Wright: Asl wuderstand it from Exhibit 194, your
gales of white lead in oil during 1942 amonnted to 18139
tons? ' :
The Witness: That is correct.

took the freight charges for esh |
specified from the records in emr
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3598 Mr. Wright: You had the original invoices for
that eniire 1,813.9 tfons? :

The Witness: We had copies of the originals.

Mr, Wright: Or copies of the originals, and you segre-
gated them all by the geographical zones?

The Witness: That is correct. .

Mr. Wright: Does it appear on the invoice as to what
zone the shipent was to?

The Witness: No, it did not appear on the invoices,
marked, for example, one-eighth zone or one-quarter zone,
but that could be determined by the price. ‘

Mr. Wright: Now, did all of these
just 100 pound containers? ‘

The Witness: No. In exhibit 195 we gave the price per
100 pound keg to indicate the base price to the par and
other zones, but the total shipment would be made up of
the total amount of lead in oil shipped, which would be in
100 pound containers, and containers of ofher sizes.

Mr. Wright: In other words, these invoices from which
you made it up might not have had 100 pound kegs? It
might have had 12-14 pound cans, or 5 pound eans, or 1
poand cans?

The Witness: That is right.
© Mr. Wright: So that your net in this column here was

not derived from those invoices in any way. Your net
35629 just shows what would have been the case had this
mvolce been for hundred pound eontainers?

The Witness: Will you repeat that question, please?

Mr. Wright: The column under ‘“‘net’’ in this exhibit
that we are talking about now shows the net which would

}ézgeg applied had that shipment been in hundred pound
s ‘

The Witness: Yes.

Mr. Wright: But it might not have been in one hundred
pound kegs?

The Witness: That is correct. - '

Mr. Wright: Well, now, did you separate these invoices
by geographical location? :

’%‘ihe %Titness: Yes.

T. Wright: 'Who did that, what employées did that?
haln‘glz d‘f\?’ittfess: A clg;k in our accounﬁflg?iepartment who
€. aceonn j i i

ite o Secountl g matters in connection Wlth the

Mr. Wright: Now, how did you keep your freight

invoices include

180 Mr, Wright:
Wl
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records from which you got this average 100 pound freight
rafe?

The Witness: Well, as T remember it, we had a large
ledger in which we entered the complete data from the
freight bill, and then a copy of the freight bill was filed in

the accounting department at East Chicago, Indiana.
3530 Mr. Wright: Now, from what did you get these

figures? Was it from the ledger or from the freight
bill?

The Witness: I don’t know whether they came from the
ledger or from the freight bill,

Mr. Wright: Wonld those freight bills be keyed fo the
invoices which showed shipments?

The Witness: We could locate the freight bill that
would cover the freight charges for each invoice.

Mr. Wright: Could you tell the invoice that was involved
from the freight bill or from the entry in the ledger?

The Witness: Yes, we could do that without any trouble.

Mr. Wright: ‘Well, was that done in preparing this?

The Witness: It is my understanding that it was.

Mr. Wright: Do you know yourself that it was?

The Witness: Well, I did not do it myself, but the
instructions were to carry out the work along that line.

Mr. Wright: Well, just what were your instructions?
Can you recall exaefly how you instructed the employees
to make this up?

The Witness: I don’t know that I can recall exactly,
but in gemeral the instructions were to determine the
amount of lead in oil for this period that was shipped to

each zone, and to determine the average freight cost
3531 by dividing the cost of the freight by the pounds of
lead in oil shipped. :

Mr. Wright: You did not tell them just how you wanted
that done, but just told them to do it. Is that correct?

The Witness: That is correct. I assumed that they
wounld go to the proper records and make the proper eniries
from them.

Mr. Wrigkt: Do you know whether or mot all of these

records are still preserved in the form of invoices or coples
of invoices and freight bills? _ .
The Witness: When we closed our plant during 1946,
it is my understanding that such records were shipped to
Perth Amboy, New Jersey, for storage. :
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Mr. Wright: Are you able to state whether they are
in existence at this time and can be made available?

The Witness: I cannot definitely state that, because T
had mnothing to do with the packing and shipping of the
records.

Mr. Wright: Your Honor, I want to renew my objection
now on two additional grounds: One, that this gentleman
is not acquainted with the details in which these figures
were compiled, but turned the job over to subordinates,
and this can only be properly identified by the people whe
actually did the work, since he only assigned the task in a

general way; and for the additional reason that the
3532 basic data may no longer be available. According

to this witness, he cannot state whether it is or
whether it is not. , '

Mr. Gardiner: If your Honor please, this was sub-
mitted with the same qualifications as these previous
exhibits, which was, as I understand Your Honor’s ruling,
that they would be stricken— -
~ T'rial Examiner Norwood: I will sustain the objection
for the time being until it appears that it is possible for the
basic data to be made available. Inasmuch as those are
1nvoiees, and just one year’s invoices, that would not be
a very large hook. I should think counsel could bring

those in.
- Mr. Wright:
terial. ‘

Trial Examiner Norwood: Well, tons—you could put
many tons on one little invoice, you know. '

Mr. Wright: Furthermore, there has been no direct evi-
dence on the part of the respondent, who has the burden of
supporting this document, showing the technigque and means
by which it was made up.' This witness does not know what
_recgfds were used to make any of this up, the freight re-
coT ' '

Trial Exainer Norwood: That point is well taken also,
but it should appear here that there are basie data which
can be produced, and also that somebody who brings them
, can explain the thing to us. It is not in satisfactory
3533. condition now, anyway, but counsel may present that

_again when he meets those objections. I will sustain
the objection for the time being.  That is exhibit 195, is it?

"Mr. Wright: Yes. o Tl T

It covers almost 2,000 tons of this ma:
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By Mr. Gardiner:

Q. Was white lead in oil ever sold by Anaconda Lead
Produets or International on consignment contract?

A. No.

Q. Were there any exceptions to this practice?

A, One.

Q. 'What was that exception?

A. The State of Wisconsin.

Q. Why was consignment contract used in the State of
Wisconsin?

A, Itis my understanding that the consignment contraet
was nsed in the State of Wisconsin because the laws of the
State of Wisconsin provide that in case of insolvency, a
consigned stock cannot be returned to the comsignor unless
there is a written agreement to cover if.

Mr. Wright: I move the answer be stricken. It concerns

the witness’ understanding. He is not competent to testify

as to the reason for the company policy on the basis of
imowledge that they may be required from others. If is

hearsay.
"Trial Examiner Norwood: He can give us his reason.
3534 Did you establish that policy or fail to establish
~ it?TIs it within your province to determine that policy?

The Witness: That policy was determined by our legal
comnsel.

Mr, Wright: He testified only to his understanding,
Your Honor. I think a re-examination of the answer would
ghow that he did not state of his own knowledge.

Trial Examiner Norwood: That would be all right, his
wderstarding, if he made the policy. He can tell us the
considerations,

Bat T think probably your objection should be sustained.

By Mr. Gardiner:

Q. Were you ever instrueted to prepare consigument
contraets for the use of sale of materials in Wisconsin?

A Yes.

Q. Were you ever instructed to prepare consignment
confracts for the sale of white lead in oil in any other
States?

A No. .
Q. At the time you received these insiructions, were

vou fold the reason why you were required to prepare
consignment contracts for Wisconsin?
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A, Yes.
Q- What was the reason?
~ A. The reason was the laws of the State of Wis.
3535 consin provide that in case of insolvency, the con
signed stock cannot be returned to the consignor unless
there is a written agreement to cover it.
Q. Did either Anaconda Lead Products or International
ever use any type of consignment arrangement in other
States for the sale of white lead in 0il? :
A. They used the consignment arrangement.
. Q. When was that arrangement first used, and deseribe
1ts operation. ' ‘

A. I cannot give the date when it was first used, but I
believe that it probably was about 1932. :

An order for shipment on consignment would be taken
by our salesmen and forwarded to the main office at Hast
Chicago, or would be sent indirect to that office by the
customer. The shipment would be made and invoiced on
memo billing, =

About the 20th or 25th of every month we would send a
form to the customer to be filled out. On it the customer
would insert the amount of consigned stock on hand on the
25th or the preceding month, the amount of lead in oil
recelved since that date, and the amount on hand on the
present date, the difference being the amount that had
been sold from the consigned stock,

_’I‘hen-the customer would be invoiced for that amount
at current prices, .
o 3. Do you know w
%% m e(%hod ofgale? w who devised that procedure, or
A, Imainly devised it, with the assistance of mem-
bers of our sales department and accounting department.
. Q. Wag the arrangement yon have just descibed put
into effect at the instigation of, or through the agreement
;v]gh, any_'ﬂ(if_ the respondents heretofore named, with any
one pg; (.]'\21 b ?an official representaﬁlve an any one of these

9 INI 0. : . :

- Q. ow much business did the Anaconda Lead Produets

and International do by means of thi i

m?t 11(1} the Sfﬁe of thirte lead (.i)n gﬁ-?.l §0nslgn_ment arrange-

. enerally, the sales from consioned '

for 50-to 60 percent of our total sales og;‘ ;%iizoﬁkasaﬁﬁ?ts
- Q. Did Anaconda Yead Products or International ever
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A No. =
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Q. What relationship does that cor
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A. Ttis a subsidiary, :

Q.. Areyou familiar generally with tht
Iuternational Smelting & Refining Con
the United States? ,

A. T behieve that T am.
N Q. Are you familiar generally v

3538 of the Anaconda Copper Mining f

out the United Sfates?
A. T believe so. - -
Q. Do you know whether the Anacor
(ompany has ever engaged in the prod
lead pigments?
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supply dealers with price cards showing retail prices for
white lead in oil?

A. Yes.

Q. Why were these cards given to dealers?

A. Those cards were informative and contained adver-
tising value for us.

Q. Did Anaconda Lead Produets or Interhational ever
require dealers to resell white lead in oil at these prices
listed on such cards?

A. No.

Q. Did Anaconda Lead Products or International

3937 ever have any arrangements with dealers with respect

to the terms and conditions of resale or the prices of
materials resold?

A. Will you repeat that gquestion, please?

Q. Did Anaconda Lead Products or International ever
have any arrangemenis or any agreements with dealers
with respect to the terms and conditions of the resale or the
prices of the materials as sueh to be resoldf

A. No. '

Q. Did International, in gelling and offering to sell
dry white lead and lead in oil in commerce to agents or
dealers for resale, require its customers to resell such
products at prices and terms of sale fixed and defermined
and published by it?

A. No.

Q. Will you stafe again how many years you have been
connected with the International Smelting & Refining Com-
pany?

A. 25 years. )

Q. What relationship does that company have with
respondent Anaconda Copper Mining Company?

A. Tt is a snbsidiary. )

Q. Are you familiar generally with the operations of the
International Smelting & Refining Company throughout
the United States?

A. I believe that ¥ am. . B

Q. Are you familiar generally with the operations
3538 of the Anaconda Copper Mining Company through-
out the United States? _

A. T believe so. .

Q. Do you know whether the Anaconda Copper Mining
Company has ever engaged in the production and sale of

lead pigments?
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- A, Tt has not.

Q. Do you know whether the Anaconda Copper Mining

- Company ever gave any directions through its officers oy
agents to the Anaconda Lead Products Company or to the
International Smelting & Refining Company as to the
operations of those companies or to the prices to be charged
for lead pigments and the terms or conditions under which
they were to be sold?

A. No, I do not.

Q- Do you know if the Anaconda Copper Mining Com.
Pany ever exercised any control over Anaconda Lead Pro.
duets or International beyond that which a stockholder
would ordinarily be expected to exert?

A. No, I do not.

Q. In advertising their products, did Anaconda Lead

Produets and International use a common name and trade.
mark? :

A. Yes. ‘

Q. What was it?

A. It was the Anaconda trade-mark.

Q. Do you know if there was. any arrangement with
the Anaconda. Copper Mining Conipany for such use?

A. T do not know of it. '
3539 Q. Why was that particular trade-mark used?

. A Well, we used it to help us to sell our white
lead in oil, which was a comparatively unknown product at
‘that time. '

Q- Do you know of any agreement on the part of Inter-
national with the National Lead Oompanyl,) the Kagle-
Picher Lead nggpany, the Eagle-Picher Sales Company,
the Sherwin-Williams Company, or the Glidden Company
for the adoption and maintenance of a system of delivered
brice quotations for white lead in 0il?

6, go, I do not. S

. 4. Vo you know of any agreement between Interna-
tional and any of the other respondents in this proceeding
heretofore named for the adoption and maintenance of a
plan whereby the United States is divided into zones for the
purpose of selling white lead in oil? - ‘

: 5 %i'o,ldo notf, . o

)- Do you know of any arrangement whereby Inter-
n_atmnalsought and secured adviee,iSsi_st'ance and (z;taIpera-
tion of the Lead Industries Association, its officers, em-
ployees and agents, along with the other respondents

i

E j_,;"’@;.ﬁ Sy
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heretofore mentioned, or any one of them, in fixing, adopt-
ing, publishing and using non-competitive terms and condi-
tions of sale in connection with the sales and offers to sell
of white lead in o0il%

A. No, 1do not.

. Do you know if International ever used the

3540 office of the Lead Industries Association with the

cooperation of the officials of the same for the purpose

of exchanging price factors and information coneerning

price factors to be used at times by the International and

the other respondents heretofore named or any one of them

in calenlating, determining and announcing their offers to
sell white lead in oil?

A. No, I do not.

Q. Do you know if International ever agreed fo adopt
or adopted, maintained and used terms and conditions of
sale embodied in the so-called consignment or agency
agreements under the leadership of respondent, National
Tead Company, for the purpose of preventing dealers from
selling white lead in oil and from making offers to sell such
products ai levels lower than the offers made by the
respective respondent producers heretofore named, whose
names were affixed to such consignment or ageney agree-
ments?

A. No, I do not.

Mr. Wright: Your Hounor I am willing to stipulate that
this witness will testify that he does not know of any viola-
tion of this complaint, if it will save {ime.

Trial Examiner Norwood: Off the record.

(There was a discussion off the record.) o

Trial Examiner Norwood: On the record. Objeetion
overruled.

By Mr. Gardiner: .
3541 Q. Mr. Hurless, you have previously been asked
s series of questions about your knowledge of the
existence of agreements between International and the
other respondents in this case covering the sale and dis-
tribution of dry white lead. T have also asked you some of
the same quesfions with relation to white lead in oil.
Is your answer the same as {0 those questions which you
have previously been asked as to dry white lead—
Mr. Wright: You mean, with regard to agreements?
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By Mr. Gardiner:

Q. With regard to agreements which have not been
asked you with regard to white lead in oil? '

A. The answer would be the same.

Mr. Gardiner:; Off the record.

Trial Fxaminer Norwood: Off the record.

(There was a discussion off the record.)

Trial Examiner Norwood: On the record.

By Mr. Gardiner:

Q. Is the respondent International now engaged in
either the production or sale of any of the lead pigments
- heretofore described as included within the definifion of
the amended complaint?
A. No.
Q. When did International stop the production of dry
white lead and lead in oil? : )
3542 A. Ts the question, when did they stop?
Q. When did International .stop the production
of dry white lead and lead in 6il?
A, In July of 1946. . A
Q. When did International make the last sale of those
materials?
A, August, 1946.
Q. Does International have on hand at the present time
any of 1%{nch products? -
0. .
Q. What use is being made of the plant where these
produets were previously manufactured? |
A. The plant where these. products were previously
manufactured was sold to the Eagle Picher Company of
Cineinnati, and it is my understanding that they are using
a part of it for the manufacture of dry white lead and white
lead in oil. .
'co%&pa%en was this property sol‘ld:;o the Eagle Picher
: A. On October 1, 19486. L
3543 Q. When was the first public anmouncement made

that International e 0T 1
‘and oil business? v g_omg out of the' white lead

_3.. 19‘;’1]1:1 June 20, 1946, : ‘

. at was the nature of this announcement?

A. Eﬁbstantlally the same as the one for dry white lead.
Q. e the personuel who were engaged in the pro-

. %44 of resuming the
*;g ~ A, T belheve that they have 1
(23 eyeT.

" of the corporation.
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-4 A. My secretary, Miss Helen Ohr, an
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Q. Can you elaborate on the reasc .
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i wmouncement that was sent to the t1
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" way by the action of its competitors?
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 the Eagle Picher Company of
dersianding that they are using
stare of dry white lead and white

perty sold to the Eagle Picher

1946.

Brst gnblic annomcement made
is going out of the white lesd

' of this announcement?
1@ 28 the one for dry white lead.
rho were engaged in the pro-

Testimony of Frank H. Hurless. 1875

dnetion and sale of these lead pigments still in the employ
of International?

A. Only two.

Q. Who are they?

A. My secretary, Miss Helen Ohr, and myself.

. Are you familiar generally with the operations of
the Tuternational Smelting & Refining Company and the
Anseonda Copper Mining Company in the United States?

A. Yes, generally.

Q. Do you know of any facilities of the properties in
this country or any other country that could be readily
com;frted fo production of dry white lead or white Jead
in oil?

A. Iwould say that there are no such properties.

Q. Would it be a correct statement to say that to go
back into dry white lead or white lead in oil business, it
would be necessary to purchase or consiruct a plant for
that purpose?

A. Yes.

. Do you know if International has any intention
3544 of resuming the production of these lead pigments?
A. I believe that they have no intention whatso-

ever,

Mr. Wright: I move that that answer be stricken, Your
Honor. This witness is obviously in no position to know
the intention of the board of directors and governing officers
of the ecorporation.

Tria]l Examiner Norwood: Motion allowed.

By Mr. Gardiner:

Q. In view of your familiarity with the Ansaconda
Copper Mining Company’s operations, do you know of
any plan that it has fo enter the production of these mat-
erials through any of its susidiaries?

A. T know of no such plans.

. Can you elaborate on the reasons why International
decided to go out of the lead pigment business?

A. Well, the reasons they decided to go out of the lead
pigment business are briefly indicated in the letter of
announcement that was sent to the trade on June 1, 1946.

Was international influenced in its decigion in any
way by the action of its compefitors?

A. No.
Q. With relation to the time that the decision was made
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to discontinue these operations, do you know when j
deeidefi to sell the plant? ’ 7 e 1 wag
believe it was about four to si
I bl o SIX weeks after.
3545 ; Q That is, itdwas four to six weeks after the
Gecision was made to diseontinme th i
tha}f it Vg'vaus (%eclded to sell the plant? ® operations
- well, 1 would put it this way: I heard abo t
decision to discontinue the operations about the rgidfi}ﬁ
of May, 1946, and about four to six weeks after that we
be%an %} makti efforts to sell the plant.
). ere there other parties interested in j
beil_desy the Eagle-Picher %ompany? s parchase
es

Q. Do 3'7011 know what the nam
spectivTe purchasers were? s of any of thesg pro-
he Metal and Thermit (lom i
" 1 ; pany.of Kast Ch
Indlina;_ the American Zine, Lead & Smelting Oompalnc;g;?f’
Co-mpgglﬁofl%ssiu(rﬁgi and the Calumet Iron & Supply
cinal ongs ‘ as cago, Indiana. Those were the prin-
%%1'- %rfii]rltgr: Your Witness.

- Wright: T suggest that counsel h i i
dll&‘ecigf%mma}ﬁon that we recess for Iunc}fS fimished his
Ml;-; Gaféiinm:??r INorwood: Is eounsel through now?
Homor. er: L am through with this witness, Your

Trial Examiner . .
gentlement mer Norwood:  What Is your pleasure,

Mr. Wright: Two o 'clock.

3546 Tri . .
| o.’e]f;; Exammer Norwqocl: We will recess until 9
(Whereppon, at

2 p. m, this a2 1210 p. m, a Tecess was taken until

] ader.
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W Afternoon Session

Tﬁal Examiner Norwood: The heari

Mr. Hurless will resume the stand.

| RANK H. HURLESS resumed the st

further as follows:

Trial Examiner Norwood: Proceed

{ smination.

Cross-Examinnation by Mr. W

Q. Mr. Hurless, will you state again.
tith the Infernational Smelting & Refin

| goning back in the beginning?

I was employed by the Internat

{ Mfining Company in 1922 as a checker ¢
{ d a zine oxide plant at Akron, Ohio. I
-4 wials and supplies and the amount of
bwn§truetion siice the construction w:
4 lasis. :

Subsequently I had charge of the sr

Akron, Ohio. :
Q. That is still Intexrnational Smelti
A, That is right. '

{ 348  About 1927 I began part-time sa

1929 1 began full-time sales wo;
ferred to the main office at Hast Chica
Q. . That is, sales work for Internatic
A. .That is right. = =
In 1930 T was made district salesma;
Midwest area and had charge of the sa
and zine oxide in the Midwestern area.:
In 1936, T was made assistant sal¢
charge of the sale of dry white lead, w
rine oxide. While assistant salesmang
charge of the sales, since our official sali
Ohio, had other duties that did not pe1
time to'sales work.
In 1938, T was made salesmanager i
sale of dry white lead, white lead in «
all territories. - ‘ o
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3547 Afternoon Session
2:00 p. m.
Trial Examiner Norwood: The hearing will come to

order.
Mzr. Hurless will resume the siand.

FRANK H. HURLESS resumed the stand and testified
further as follows:

Trial Examiner Norwood: Proceed with the cross-
examination.

Cross-Examination by Mr. Wright.

Q. Mr. Hurless, will you state again your employment
with the International Smelting & Refining Company, be-
ginning back in the beginning?

A. I was employed by the International Smelting &
Refining Company in 1922 as a checker ou the construction
of a zine oxide plant at Akron, Ohio. T checked the mat-
erials and supplies and the amount of labor used in that
construction since the constraction was on a cost-plus
basis.

Subsequently I had charge of the small plant office at
Akron, Ohio. :

Q. That is still International Smelting Company ?

A. That is right.
3548  About 1927 I began part-time sales work and about
1929 I began full-time sales work and was trans-
ferred to the main office at HEast Chicago, Indiana.

Q. That is, sales work for International Smelting?

A. 'That is right. .

In 1930 T was made district salesmanager. I was in the
Midwest area snd had charge of the sale of dry white lead
and zine oxide in the Midwestern area. .

In 1936, I was made assistant salesmanager and had
charge of the sale of dry white lead, white lead in oil, and
zine oxide. While assistant salesmanager, I actnally had
charge of the sales, since our official salesmanager in Akron,
Ohio, had other duties that did not permit him to give full
fime to sales work. - _

In 1938, I was made salesmanager in full charge of the
sale of dry white lead, white lead in oil and zine oxide in
all territories. ' :
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Q. What was vo iti
g . . your position when the Interngt
m@e%ﬁ% iﬁfﬁ?ng Ctompany left the business of nfatiﬁf
that Himed pigments? Were you still salesmanager ot
A ;%%s, gir,
. - a_t is . .
tl?ilal SBJelting gg;rpa%‘yf_ﬁ;eut Position with the Interna.
am a special representative f :
Smelting & Refinin ve tor the Internations)
) g Compan
349 Q. Nléat 18, sales reprlt)asegtﬁii}:ae?MldweStem ares.
representative, o sales representative; a sort of general

Q. Who i th : .
Refining Qomp;n;quremdeﬂt of International Smelting &

- It is my understandin

- g that Mr. C. P i ;

dent O%gff:ahon%l Smelting & Refining 0%1?01.;};11;1)1‘.681'
re X : .

A %0 notll}m(fw?v .Gnt of it back in 1936, do you recall?

s at office d .
.Ooppeli Mining GOm;gilyBéfr. Kelly hold in the Anaconda
ing & Refining Compa]fy% irector of International Srelt-

A, T believe that he ig
. % o are th ; :
mi & ¥%§nm; S other ?dll"ectors of International Smelt.
o il lieve that My, Frederick Laist ig,

I they e do you recal]?
§ Mr. Laist or My S0 ..
' - B0Werwine ¢ ;
0 TS 0t ooy iyt
- Liaist is the vice-president o.f th
, e

. Heve he is viee.
ng & Reﬁmng COmpan-ye

Q. t is Mr, Twin
| ﬁqnal beyond that, fo§ T}Y: ey

I am not think |
% sure, but I think he ig secretary-treasurer

You meay, ‘
I you h i ;
officers of thlScOi‘Poratioanv zril?ﬁculty - kmowing who the

Testimony of Franle H. Hurle

A, Yes, sir, I do.
Q. What is his position with Amnaconda

; bmpanyd
J A, Mr. Sowerwine is the vice-presiden:

Q. How many members of the Board «

tere of International Smelting & Refining

A, T donot know.

Q. Do you know whether those membe
of Directors are also members of {he Bo:
| urofficers.of the Anaconda Copper Minin

A. T believe that Mr. Kelly is a directc
i regards the others, I do not know.
i Q. And those three are the only on
recall who are members of the board?
- A.. Those that I believe are meml
351 Q.. Of International Smelting !
pany?

“A. Yes. :

Q. 'What other corporate officers are t
three men? Of International, T am speak

A. - Well, let us see. We have touched
i vice-president, and—
¥ Q- Becretary-treasurer?

A, Becretary-treasurer.

- T:do:mot know that there are any othe

Q. Have you ever attended a meetfin
Directors of the International Smelting
pany?. -

A, No; sir.

. Do.you recall ever recelving ins

! Board of Directors of the Internations

ning®
A. - No, sir. .
Q. -Have you ever heard of a meell
Direciors of Tnternational Smelting &
ag-such? :
B ST Az T eannot recall that 1T have.
[ Q. Who is the president of the A1 -
| opamydtonc ,
A 1 believe that Mr. C. F'. Kelly 1
. Q. Is Mr. Laist an officer and direc

‘; - Sales ‘Company?

A, T don* believe that he is.
| ..Q. 'Who are the other officers and «
‘conda Sales Company ? :
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A, Yes, sir, I do.
Q. What is his position with Anaconda Copper Mining
Company?
A. Mr. Sowerwine is the vice-president, 1 believe.
. How many members of the Board of Directors are
there of International Smelting & Refining Company?
A, T do not know.

Do you know whether those members of the Board
of Directors are also members of the Board of Directors
or officers of the Anaconda Copper Mining Company!?

A. T believe that Mr. Kelly is a director of both, but as
regards the others, 1 do not know.
Q. And those three are the only ones that you can
recall who are members of the board?
A. Those that I believe are members of the board.
3551 Q. Of International Smelting & Refining Com-
pany?
A. Yes,
_ What other corporate officers are there besides those
three men? Of Infernational, I am speaking now.
A. Well, let us see. We have tonched on the president,
vice-president, and—
Secretary-treasurer?
A. Secretary-treasurer.
I do not know that there are any other officers.

Q. Have you ever attended a meeting of the Board of

Directors of the International Smelting & Refining Com-

pany?
A. No, sir. ) _
Q. Do you recall ever receiving instructions from the
Board of Directors of the Tnternstional Smelting & Refi-

ning %
A. No, sir.
. Have you ever bear
Directors of International
as such?

A. T ecannot recall that I have.
Q. Who is the president of the Angsconda Sales Com-

pany? . .
A. 1 believe that Mr. C. F. Kelly is president. :

Q. Is Mr. Laist an officer and director of the Anaco

Sales Company? ]
A I don’ believe that he is.

d of a meeting of the Board of
Smelting & Refining Company,

d directors of the Anga-

. Who are the other officers an
conda Sales Company?
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3552 2 At. I believe that Mr. Clarence Glass is vice-presi.
ent,

Q. What is Mr. Glass’ connection with Anaconda?
. A, Well, so far as I know his only connection is that he
1s vice-president of the Anaconda Sales Company.

Q. He has no independent office or no other office in the
Anaconda Copper Mining Company?

A. Not that T know of,

Q. Who are the other officers of the Anaconda Sales
Company?

A. Mr. Kenvedy is vice-president of the Amnaconda
Sales Company.,
Q. What is Mr. Kennedy’s full name?
A. Idon’t know. '
Q- What did you say his office was?
A. Viee-president-of the Anaconda Sales Company.
Q. And Mr. Kelly, Mr, Glass and Mr. Kennedy are the
thx;e oﬁcer]s) y}clw:m Imowi o]i;in the Anaconda Sales Company?
- Mr. Dohrman, I beli is ei
regiry—treasurer. ) .1eve, is either secretary or sec-
- Do either Mr. Dohrman or Mr. Kennedy have an
connection that you know of with .the Anaco:tgzl'a G'OppeB;
Ing Company? ,
é- JJ; gc%n’t know oil‘;]elmy— such eonnection.
far as you know, they devote thei ime %
the- operations of the AnaeondaYSales Gomggnign e o
: 0 t %th my gfderstanding.
Q. en did the International Smelting & Refin-
3553 zlﬁgm C;(;I:ﬁany first engage in the productign of lead
A. TIn the latter 'pa:rt‘of- 1936.
Q. So that at the time you say you had to do with the

sales of dry white Tead. from. ¢h. ey
. company was not Gllg,; gg&m the period 1930 to 1936, that

white lead, s fot oged, in the ,produ.ction or sale of

- Q. . .
_ tio%.' Wh?'t was the ar'rangemenﬂ I withdraw that ques-
As T understang ; o N
the pmduction%a;%fﬁ%ﬁ?; period from 1930 to 736,
leess gere by Ansconda -Lea_dr Pfoﬂuets- and  An d
ompany. Is that correct? =~ . . . aconaa
ée %}Iglxtlsright. , : o
R , bow 'dld'yo?’-as &nfemploa%ée.of Iﬁtérnational
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Snielting & Refining Company, have ¢
o that time?

A, Well, in my capacity—for exa
{istrict salesmanager—IL simply sold t
produced by the Anaconda Lead Prods

Q. Well, were you acting for Anac
Anaconda Lead Produets Compan;

' Smelting & Refining Company, or ¢

ome began and the other left off?
A. They were pretty much overl:
' Did they have common offi

' 3554.p10y‘ees during that period of 1

A. Well, the main office of -
(ompany at that time was in New Ye
pain sales office at East Chicago,
point T operated. ]

. Were employees of Anaconda &
fing that office too, or were they emp
A, No.

(). Were employees of the Anacor
that office ? ‘
A. You mean in the sales office?
Q. Occupying joint offices? :
A. Well, the operating, sales ar
ments all had their offices in East
building.

Q. ‘Was it the same department w
or were they physically separated? .
A. Will you state that question:
Q. Was it a single office with
were the sales and aéagOuntmg offices
hysically separated. _;
? K N(:)Y; th% offices ~were not phy
there were different accounts, Ana
and the Anaconda Lead Products Ci
Q. For bookkeeping purposes? -
A. That is right. o
Q. - Now, when you sold dry whit
that transferred on the books
3555 Products Company to Anaco:
" Tnternational Smelting & Red
you know how that was handled?
A, If a sale was effected throu
Company, I would say that there w'
Anaconda Lead Products Company
Company.
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Smielting & Refining Company, have charge of those sales
t time? _ _

atf.la Well, in my capacity—for example in 1930 I was

distriet salesmanager—I simply sold the products that were

produced by the Anaconda Lead Products Company.

. Well, were you acting for Anaconda Sales Company,
Anaconda Lead Products Company, or International
Smelting & Refining Company, or could you tell where
cone began and the other left off? R

eve that Mr. Clarence Glass is vice-prest

r. Glass’ connection with Anaconda? .
v as I know his only connection is that he
of the Anaconda Sales Company, .

ndependent office or no other office.in the
Mining Company? _ ]
know of. , ' i
le other officers of the Anaconda Sales

ly is vice-president of the Amnaconda

Kennedy’s full name?

& say his office was? :
1t of the Anaconda Sales Company.

ly, Mr. Glass and Mr. Kennedy are the

ow of in the Anaconda Sales Company?
1, I believe, is either secretary or. sec-

- Dohrman or Mr. Kennedy ha,veany

know of with the AnacondaCopper- - -

of any such connection.

know, they devote their full timeto £

' Anaconda Sales Company?
derstanding. :

1 the International Smélting‘&lf‘fli-‘ g

rst engage in the produetion of lead

art of 1936, -

time you say you had to do Wli:h the
; from the period 1930 to 1936, that

gaged in the produetion or - sale of -

rrect?
rrangement? I withdraﬁ_v thatques—

luring that period from, 1930 15 736
" Anaconda ILead Products, and the.

ida Lead Prod : g
t ooy oducts -apd AII. ds

'L 85 an employee of Interna

N
'
i
4
I
I
i
"

. They were pretty much overlapping.
4 . yDid the%r h;t}rre common officers and common em-
4 ployees during that period of time?
e g Well, tﬁe main office of the Aanaconda Sales
Company at that time was in New York City. We had our
main sales office at East Chicago, Indiana, from which
int I operated. : -
P . Wgre employees of Anaconda Sales Company opera-
ting that office foo, or were they employed in that office?
A. No. C
Q. Were employees of the Ansaconda Lead Produets in
that office?
A. You mean in the sales gﬁice?
. Occupying joint offices? . .
i. Well?ﬁlheg ?Jperating, sales and accounting ‘depart-
ments all had their offices in Bast Chicago in the same
.1di . 3 - - . ) - .“
bué. n%as it the same department with different accounts,
or were they physically separated? S ,
A. 'Will you state that question again, please? o
Q. Was it a single office with different accounts, Or
were the sales and accounting offices of the three companies
hysically separated? S o :
v Efl Ng: thIt; offices were not physically separated, but
there were different aceounts, -Anaconda Sales. Gompax_ly
and the Anaconda Lead Products Cvom_pany. e
Q. For bookkeeping purposes? :
A. That is right.

" Now, when you sold dry white lead at that time, was
v tha??ransfex?;ed on the books from Anaconda Liead

3555 Products Company to Anaconda Sgles O_ompany; to
Tnternational Smelting d_'fa dI;;eﬁnmg Company“,vzolf«dq_.
how that was handled? = .~ . 0o 0
Yoz_k“ffwa s;,‘lre was effected through the Anaconda %ales |
Company, I wounld say that there would be a -traqsfer:srgm y .
Anaconda Lead Products Company to the A;lacon’@fh:,”g o8
Company. SRR fLT
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Q. How, would you effect such a sale in the name of the
Anaconda Lead Products Company in your capacity ag
salesmanager in that district?

“A. T would not effect it, no. I would simply sell the
material.

Q. You were the one who would make the sale?

A. That is right.

- Q. Would you know in advanee for which aceount it
'would be sold$?

A. To some extent that would depend upon the imme-

diate shipping point to the customer.
- Q. Tn other words, there were certain territories in
- which accounts were for the Anaconda. Sales Company!?
A That is right. :
- Q. Anybody located in that territory?
A, Thatjs right. |
- Q But that was the only basis of division?

A, That is right.

Q. Now, was part of your compensation paid by Ana-

__ tonda Sales Company, part by Anaconda Lead Prod-
3556 ncts, or were yon an employee solely of International

~ Swmelting & Refining?

_ A, T understand that T was an employee solely of the
International Smelting & Refining ‘Company.

. Q. | You don’t know whether the other two companies
~were compensated for your services in selling for their

acoomnit :

. A 1 doo’t know about the Anaconda Lead Products
Company. T don’t think the Anaconda Sales Company
~ wag, bat T am not sure of it. :
Q. Now, when the International Smelting & Refining
- Company acqmired the plant of the Anaconda Lead Prod
) ugts LCompany in 1936, will you tell us Just what changes
| ; hgg&l;zahenwere made necessary as a result of that,
, hnA. gta .pf_pg?f.son.nel,_ changes in methods of handling
g A Well, as T recall it there were practically no chanees.
X (lé;-n_’gn remember any that Were'ma%e at theﬁ;ime‘. §
ime other words, business was continued on. It was
s %ely 2 bookkeeping transaction? _ '
e T}yat’;s ;?;%h%o ggggigr'much ﬂife same as before.
e Dida du’t you eo T yourself an employee of the
&anii:;g&nmhnm, I mean dlsregardipg the techni-
AL Well, X

oA We ﬂ!inkthatl am a direet om ‘ h
. Tmtemational Smeiting & Refining Comp;;;?lme o e

Testimony of Frank H. Hurless.

Q. Did you ever attend any meeting of th
Directors of the Anaconda Sales Company?
A. No, sir.

¥7 Q. Did you ever see any minutes of ¢

the Board of Directors of that company?
A. I don’t recall that I ever did.
Q. Do you know whether there has ever bee
to your knowledge?
A I don’t know of any actual meetings,
fhere have been. :
Q. Do you know Mr. F. O. Cage?
A Yes, Ido. -
Q. What was Mr. Case’s position in 1933
A, Tn 1933, T believe—I am not too sore
Thelieve he was general salesmanager.
Q. Of what company?
A. Of the International Smelting & Refini
pigment division,
Q. In other words, he was your superior:
time $
A. That is correct.
Q. He was not an employee of the An
Company or of the Anaconda L.ead Products
A. T don’t believe so.
Q. Is he still with the Anaconda organi
A. Mr. Case is with the Anaconda organi
- Q. What ishis position now, do you knoy
~ A, Y understand his position at the p)
assistant to the president of the Amaconda ¢
- Company. ;
3668 Q. How long has he been in that pi
A. T think since about October of 1§
Q. For how long a period of time did 1
International? - ‘ S
A. T believe Mr, Case originally went wit
about 1920 or 1921. o
Q. How long did he remain? 1
Mr. Gardiner: If your Honox please, Iy
what eounsel has in mind here by this line
but we are perfectly willing to stipulate !
panes—Anaconda Liead Produnects, Anacoi
pany and International Smelting & Refin
were-all subsidiaries of the Anacounda Copy
pany, and the Anaconda Lead Produects Ca
and the Anaconda Sales Company, if ths
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Q. Did you ever attend any meeting of the Board of
Directors of the Anaconda Sales Company?
A. No, sir.
3557 Q. Did you ever see any minutes of a meeting of
the Board of Directors of that company?
A. Idon’trecall that I ever did.
. Do you know whether there has ever been a meeting,
to your knowledge?
A. T don’t know of any actual meetings, but I presume
there have been.
Q. Do you know Mr. F. O. Caset
A. Yes, Ido.
Q. What was Mr. Case’s position in 1933%
A. In 1933, I believe—I am not too sure of the date—
I believe he was general salesmanager.
Q. Of what company?
A. Of the International Smelting & Refining Company,
pigment division. :
Q. In other words, he was your superior officer at that
time?
A, That is correet.
Q. He was not an employee of the Anaconda Sales
Company or of the Anaconda Lead Products Company?
A_ Idon’t believe so.
Q. Is he still with the Anaconda organization now?
A. Mr. Case is with the Anaconda organization.
Q. What is his position now, do you know?
A. T understand his position at the present time is
agsistant to the president of the Anaconda Copper Mining
Company. ]
3558 Q. How long has he been in thai position?
A. T think since about October of 1946.
Q. For how long a period of time did he remain with
International? ' .
A. 1 believe Mr, Case originally went with International
about 1920 or 1921.
Q. How long did he remain? .
Mr. Gardiner: If your Honor please, I don’t know just
what counsel has in mind here by this line of examination,
but we are perfectly willing to stipnlate that these com-
panies—Anaconda Lead Products, Anaconda Sales Com-
pany and Internatiopal Smelting & Refining Company—
were all snbsidiaries of the Anaconda Copper Mining Com-
pany, and the Anaconda Lead Products Company is today,
and the Anaconda Sales Company, if that will facilitate
matters. '
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Trial Examiner Norwood: Is that satisfactory?

Mr. Wright: I appreciate that there is no issue there,
but comnsel has raised the issue that the acts of these
subsidiaries could be placed in a separate compartment,
and neither had any responsibility for either of the others
might have done. I think I have a right to bring out, since
this question of this witness’ relationship fo the Anaconda
Copper Mining Company was brought out on direct exam-
ination, this relationship on cross-examination. -

Trial Bxaminer Norwood: Yes, this is cross-ex-
3559 amination.

Mr. Gardiver: I am not objecting, but I did not
know what he was affer. .

TPrial Examiner Norwood: Counsel may except thaf
offer to stipulate in whole or in part, and be governed
aceordingly.

Mr. Wright: Well, there never was any issue as to
whether there was 2 relationship of principal to subsidiary.

Trial Examiner Norwood: All right.

By Mr. Wright:

Q. When did Mr. 1 i 1
Ay Wb Mr. Case leave International and go with
_A. Thbelieve that was about October of 1946. Correcti
v . ction.
%[:t-’ Case left International, I believe, about two yeails
ore the war ended to go to Las Vegas, Nevada, as gen-
e;’aql m%nager of Basie Magnesium, Ineorporated.
Inie:mat};cﬁnﬁ ;mtﬂ that point he still had a connection with
" That is iy nnderstanding, ves - |
] ’ g, yes.
. hg Sof dulnng the period from 1930 to ’36, he was in
Az;ge of sales policies on these pigments of International?
& .%_'hehevg tha; is correct. .
Q. From whom did he get hi ' i ]
mining ?.Ies v%o%icies in thgt perisdggthonfy_ fo act in deter-
oA ell, T believe that Mr. Case
3360 deaelollned his own poliey as _regardsaiﬁin%?tty el
the officers :nzﬂiieiiewg s ‘_I;e, tho dil‘ecﬂy’_é:‘.ubordina.te to
&ﬁeﬁmgﬁg &?I?mpmﬂc O?S o th? Intgrnatmnal Smelting
Mr. Gardiner: Tf Your Honor please, T do 1
: - please, I do:
oL gt TRACHL oo e
mowa oL ese matters rather than what he
e G e o e B e witaess Las tostifid
_ at, all morning, with regards to

Test

,.; 1o period from 1
4 fut he has mo ¢

iies were in tt

Iis direct testimo

Trial Examiner
date his views.
Mr, Gardiner:
s instructions. .
Mr. Wright:
Mr. Gardiner:

| iher words, he m

Trial Examine
gatement whethi
howledge. :

By Mr. Wright

Q. Mr.
$61 whom you
that period.

A That is Tig

Q. And you ¢
vith Mr, Case; i

A, Yes.

And you a
tiat ecorrect?

A, I-wouldne
t. Duncan, who -
fhio. :
Q: -Salesmanz

A. That is
nanager. :
- Q: Who in t
xsponsible tot

A. 1 domotl

. Youknow
then, and Mr.

f Refining? - °

A. I canmot:
reported on thes
handled himself

Q. You do
from the board
~the compa

3562 A Td

. that wouli

Q. Now did:
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the period from 1930 on. Now, if connsel wants to urge
that he has no authority to state what the company’s
policies were in that period, I am going to move to strike
his direct testimony.

Trial Examiner Norwood: I think he may go ahead and
state his views.

3 that satisfaetory?

; there is no issuve then
- that the aects of thes
. separafe compartment
" for either of the othen
right to bring out, sine %

ionship to the Anseonhs : Mr. Gardiner: He was asked, where did Mr. Case get
1ght out on direct exam - his instructions. Is that correct?
Xaminagtion. o Mr. Wright: That is correct.

Yes, this is cross-ex 15 ‘Mr. Gordiner: Axnd his answer was, “He believes.”” In

RN other words, he must know that.
»bjecting, but I did net + Trial Examiner Norwood: He may make his own
' P statement whether it be belief or whether it be direet

ansel may except that knowledge.
part, and be governed i - By Mr. Wright:

Mr, Case was your immediate superior from
3561 whom you took your instruetions, I take it, during
that period from 1930 to 19361

A. That is right.

Q. And you discussed the policies of the organization
with. Mr. Case; is that correct?

A. Yes. o

Q. And you and Mr. Case determined those policies; 18
that correct!

A. 1would not say Mr. Case and Lalone. We had Mr. L.
. Dunean, who was salesmanager with his office at Akron,
Ohio.

Q. Salesmanager for International?

A. That is right, up until the time 1 was made sales-

' was any issue as to
principal to subsidiary, §

ernational and go with | )

er of 1946. Correction. § -
eve, ab(}ﬁ_t g iWﬁ Yenrs
regas, Newéa,asgw ;
Incorporated.
had a connection with

b _ R manager.
130 to 36, he wasim Q. Who in the corporate organization was Mr. Case
ents of International! . respousible to?
L e A. T do not know. i
hority to aet in deter- N Q. Youkuow of no one between the officers and directors,
ST then, and Mr. Case in anthority in. International Smelting
. Case_ prelly mmeé & Refiningt . .
ards things - . . A. T cannot mame any individual to whom he directly
rectly snbowdiante fo reported o these matters. That is something that Mr. Case
terpational Smeltiey handled himself. _ o, i
TR N SR  You do mnot kmow of his getting any instruofions
e, Ido not wamits - from the board of directors or the corporate officers as 10
the witness festified the company poliey? o L
rather thaw whatle -~ 38562 A. I domot recall any specific instruetons he got
. R T {hat would affect the sales policy.
itness has. festified Q. Now did you in the period from 1933 to 1944 partici-

ing, with regards o
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'p?,tp in any of the Lead Industries Association pi
division meetings? " prement

' .. No. :

' g %grhﬁ bandled that?
. ell, if there was any participation on our
presume that Mr. Case would do it. P pert, 1
- Q. So you were not present at any of those diseussions

- to know what matters were discussed at those meetings
between 1933 and 1944; is that correct? -

é, %H}ljm];i Is correct.

Q- 1 believe you mentioned in your direct testimon
this morning that there is a quarter of a cent d:'tft‘e:c'enti.a%r
ovr,‘dascomlt, for carload purchases of dry white lead.

6 guger J:;l?;le less-carload price.

- - Under the less-carload price; is that correct?
A. That is correct. P - e
Q. 'Can you tell me hp’w long that differential has been

in foree$
6. N%l I canznot.
-~ Q. -Did you ever discuss that differenti 1
 thatyou resall cuss gt dﬁferentml with Mr. Case,
3563 % Iddo not reeall it.
Y05 Xou do not recall Mr. Case’s having any int
1n adopting such a differential? g any tnterest
.~ A. 1 do not recall anything about if, either way.
N g‘ What is the International Lead Refining Company?
ivas . I ;}h;githe In ternatmnal'Lea‘d Refining Company
G'-)élip aSn'l; ‘_s1 Ty Qf t];e International Smelting & Refining
Q. T show you a document in evidence as Commission’
. : nt i _ mmission’s
bEﬂilelt gOS(-)B, which has been identified as a letter written
_ '“Diparim‘ént . ]g?;fﬁa ]!ganaigeﬁ- of the Anaconda Zine Oxide
et s 1 s i .
| dﬂ;ﬁ:ﬁgﬂy 2 1933<-ma egd Reﬁnlng.Qompany, under
- Does that refresh vo 1 . ,
| vA*. As 0 whats your reeonecnon as to that?
: C O%m aﬁ ;:0 ':ﬂxg rela@onsﬁip.of Inteljnational Lead Refining
A. 1 believe that when we built our Zine Oxi
- 1Eve L vh t our Zine Oxide Plant at
: Akron, Qh(}lg, 1t was under the name of International Lead
. Befinin Q Ign thmP?nYa_ Anaconda Zine Oxide Department.
. oxe Deo". \er WO{‘dS., 1t was known as the Anaconda Zine
vxide Department, even though it was part of the Inter-

i national Smelting & Refining Company; is that right!

A ‘That is correct.

%64 Mr. Gardiner:
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Q. I call your attention to that paragraph of this letter

beginning with the words ‘T am not certain,”” and ask you
to read that.

9564 Mr. Gardiner: I believe thisisa matter of record.
Tt is in here.

You are asking him to read it to himself, are you not!

Mr. Wright: Yes, sir.

By Mr. Wright: )

Q. Do you recall discussing the matters mentioned in
the last paragraph of OQommission’s Exhibit 508-B with
Mz, Case?

A Apparently this applies to the Pacific Coast. 1
believe that in my capacity as Jistriet salesmanager, 1 had
nothing to do with the Pacific Coast at that time.

Q. 1 want to call your attention to the fact, “‘And I
snderstand that they are going to charge & differential of
one quarter of a cent for all shipments under five tons,””
which is in addition to the Pacific Coast situation.

Do vou recall that matter?

A. 1 do not know that 1 anderstand the question.

Q. Do you recall any discussion with Mr. Case about
the advisability of adopting that about the date of that
letter, July of 1933, a less than carload differential of a
guarter of a cent on dry white lead?

A, Tor shipments under five tons?

. Yes, sir
A. T do not recall that at all. Tn faet, I do not ever
remember hearing or seeing anything gbont that five-
3565 ton differential.
There is a five-ton differential, is there notl
A. There is not at the present time, T there was not
when he went out of the business in 1946.
Q. Would you explain again for me Mr. ngless, what
you called your consignment arrangement on direct exami-
nation?

A Orders would be taken from our galesmen for ship-

ment on our consignment arrangement, or the customer

would mail the orders direct to our office for shipment on
the consignment arrangernent. .

Q. Did you offer that to any dealer that wanted it?

A. No, I do not think we offers d it to any dealer that
wanted it. We would try to restrict it to dealers who we
thought would sell a reasonable amonnt of lead in oil.

Q. You say, there was 10 contraet myolved?

A. Not except in the State of Wisconsin.
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Q. How did you bill your shipments of that lead?

A. The shipment was billed to the Anaconda Sales Com-
pany or the International Smelting & Refining Company ip
care of the account that was purchasing the léad in oil op
that would purchase it eventually from consigned stock.

Q. Now, then, the customers who had that arrangement
would file reports monthly showing what they sold in vari.
ous sized countainers; is that correct, during the month?

A Our report had the different sized containers
3566 listed with a separate colummn for each one, from 100
pounds down to 1 pound.
soQ;‘,' fvghat diﬁ gl;hﬁa dea%er fill in those columns with? What
rt of figure e put in th, lumns? Si
Sola, ot ey p ose ¢o . s Simply pounds
A. As I recall it, we would put on the report i
A ; port before it
was mailed the amount of stock that our books showed wag
gn hand with the dealer and the amount of lead in oil that
da.d been shipped since the date of the last report. The
ealer would imsert his present stock on hand, which would
hthhe él}lllmbei:f different sized containers.
. en what was the bill i ;
thit I"Ffv%ﬁft? e lﬂmg transaction that followed
A en the report was received from the dealer, it
went to the aecounting departm ing; tha
I%Qmsuzz‘ée of oy %‘0 hﬁ,r ent for processing; that
X you billed him then f ? i
Ongha_évw?ﬁold; is that o :c?t ; or the dealer’s net price
- e billed the dealer for the amount ip
during the period at the current priceim hown as shipped
. The carrent dealer price?
: g. OT];at-m right. -
mend obtaeil;i]:glow long of a period of time did that arrange-
_ A. You mean, what perio ime did '
3567 the consigned stock arraggemgn(t)g fime did we have
A €8, BIT. o . o
A, Tdo notknow when it 3 :
T beki , we started it, but T—eorrection:
believe we started that the latter part of 1939,

i1 over how_long a period did you continue to use

A, We continned to use it yifi nt out
0 Tose continned to use it _untl_lrwe_ went ojit of business

. y aunouncements to the trad =
mg the terms and‘e.undx ons of that consignmeég ‘ aifgg;-
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A. Well. when there was a price change either up or
down, we always notified our deslers both on direct sale
and consigned stock arrangement of the new prices, and
gave them the terms of sale.

Q. You supplied those dealers with these price cards,
such as are in the record in evidence here showing dealers’

ill your shipments of that lead ! ;
-as billed to the Anaconda Sales Com- |
nal Smelting & Refining Company iz &
at was purchasing the lead in oil or |
eventually from consigned stoek.
ustomers who had that arrangezncent f

'hly showing what they sold in wvark | selling schedule, as in Commission’s FExhibit 661-Z-361
in that correct, during the month? A, Thatis correct. )
. had the different sized conizimers £ Q. As well as the dealers’ confidential price list?
rate eolumn for each one, from 108 ¢ A. That is right.
1 pound. g Q. Getting back to the first time that the zone methqd
ler fill in those columxns with? What | of selling appeared on white Tead in oil, T believe you said
t in those columns? Simply pounds & that was around 1933 or 1944, did you not?
A. Tt was around 1933, as 1 recall it. But I do not

L
-

» would put on the report before it remember.
»f stock that our books showed was
and the amount of lead in oil that
the date of the last report. The
sresent stock on hand, which would
ent sized containers, o

@ billing transaction that followed

. The latter part of 19381
3568 A. 1 do not know.
Q. How did yom sell white lead in oil prior to that
zone method?

A, Well, we really did not begin to get started in the
business of producing and selling white lead in oil uptil
well along in 1932, and I think that onr methods were pretty
much on a hit or miss basis.

Q. How did you first hear about this zone method of
selling ¥ o

A. Well, something like that being 'msjatuted would
naturally cause congiderable comment initially, and we
would pick up information from the dealers and prospec-

was received from the dealer, #

(}if_partmeni for processing; that -
im. '

m then for the dealer’s met priee joe

correct ? -

r for the amount shown as shipped

current price. £ - tive dealers on whom we were calling. )
pricet b Q. Did these dealers have any zone WAaps o anything
- . : i from amy competitors? : :

period of time did that arrange- . A. 1 do not believe that T ever saw or hesard of a dealer
ka . ) . having a zone map. . ]

t period of time did we hawve Q. As T recall if, your testimony this morning was that
arrangement I AT you determined those zomes from the information which
) . v . ' You picked up in the trade from dealers and so forth!

g;e started i, but I-—coxrection: | A. That is correct. g
ue latter part of 1932 IR Q. If the dealers did nof have a zone map, how would
& period did yon continue fo mse . you get the complete information for the whole country
3 . S on those zones and the territorial divisions between them,
'it until we went out of business - and the differentials? .

S oD 3569 We would pick it np piecerneal. For example, &
nouneementis to the trade eover- - dealer in the so-ealled Tri-State area or Rock Island,

1% of that consignment arrange- o Davenport, and Moline, who was any kind or dealer af all
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- wonld: know that in that territory where the par zone left
and.the one-eight zone hegan. Then we could talk to g
' T distributor in Richmond, Virginia, or vicinity,
would tell us where the par zone left off and the one.
ne:hegan in that territory. i
Qi Are-you telling us how you may have found that
anformatioli or how you did find it?
- AL T am telling you how we did find it, piecemeal, and

o putittogether, . o
Q. Overhow long a period of time did that obtaing
A T do not kmow that I can answer that. We did not
: gﬁiéltaﬁl?‘ﬁ onee: Iilinow ﬂlatu S ¢
w4 But you recall very well th of piecing i
T té-_géﬁher‘f;.?' reeall ry well at process of piecing it
fA. I'remember that we had quite a time getting some
of,

.ot the mformation, and that we spent quite a little time
-and money doing it. - a

:Mz.. Cage also paftieipated in that, I take it?
That is eorrect. o

‘S-H‘Jts';e--];p-'wm-_aalesmanager at that ftime?

eg; sire
i Qe You don’t recall Mr. Case mentioning that
3970 “sneh maps or zones had been discussed at meetings of
the Lead Industries Association, do you? ’
No; T'do not. . - '
On: dry white lead, as I récall your testimony, you
ou allow freight to.the customer. Does that
ouship the material freight collect, and allow
f freight that the enstomer shows has been
volce when billing for the material?
-prepaid all freight charges.
timest ~ .

“tight. . o o

t Norwood: . Now, do you allow the same

paid on every package? -

Well, for example, if the price of white

10% ‘eents per pound in hundred pound

bowe-‘were shipping from Fast Chicago to
would prepay the actual freight from Bast

bio; and bill the customer at 1034 cents

d:. But i shipping it to dif-
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ferent places in a zone, would you charge just the actual
freight in every case?
The Witness: We would prepay the actual freight,
3571 and the customer did not actually pay any freight
as such.

Trial Examiner Norwood: But the freight was figured
in that price, was it?

The Witness: Yes, sir.

Trial Examiner Norwood: Was that same amount of
freight figured in the price that you paid, or was it an
average figure?

The Witness: Well, our price structure was that in the!
same zone we charged the same price, paid the actual
freight to the point of delivery, whatever that freight
might be.

Trial Examiner Norwood: And then charged an aver-
age freight differential or an average freight amount
added into the price. Is that right?

The Witness: Well, yon mean from a cost accounting
standpoint ?

Trial Bxaminer Norwood: That is right.

The Witness: I believe in figuring our costs we used
an average fignre for freight.

Mr. Wright: May we have a five-minute recess?

Trial Examiner Norwood: We will take a five-minute
recess.

(A short recess was taken.)

Trial Examiner Norwood: Are vou ready to go ahead,

gentlemen?

Mr., Wright: Yes.

Trial Examiner Norwood: Proceed.

By Mr. Wright:

Q. Do you recall a representative of the Federal Trade
Commission calling on you in March of 1944 regarding
the investigation the Commission was making in this
ease?

A, One representative called, but I don’t recall the
date.

Q. Do you recall Mr. Dunn, attorney-examiner for the
Commission, calling on you? )

A. As T remember, he was Mr. Carmichael. .

. Do you recall making a statement to Mr. Carmichael
at that time that the consignment practice of International
was initiated in the fall of ’33 rather than '327 '

3572
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6 GN;),‘-:'I don’t.
.. Q Going back to the parties, the -different corng
~ tions that were involved here, did the International Sﬁé?;
:;It];gc& ‘;Elx’gﬁnmg C‘g)rizpany Illllake e}mlny annual report to the
ers. or balanee sheet showing it
ex;ﬂ[ensg? agg s owing its profit, losses,
r. Gardiner: If Your Honor please, I object t '
qaestion. I do not see the purpose of ’that, Jas toov:]];:z
report the Interna?mnal Smelting & Refining Compan
may have made to its stockholders. I don’t see that that
-has 'anthea%ng }111% thl% particular case.
 arey T Wright: . Well, Your Honor, he has certs;
,3573?3453{1 an issue here of the respc’msibﬂity for ];:l}ig
o acts of these various subsidiary corporations, and it
. Eeetgls to me that that opens up the field pretty wide for
| QT rmuning' their act relationship.
i rtal Examiner. Norwood: I think you may show it
;. Hor th:at purpose. The objection is overruled.
o The %ixtﬁe_sg.:‘ Will you read the question, please?
o TThﬂ?ﬁ_,_ caminer Norwood: Read the question.
. {The penditig question was vead.)
e, TR I my eapacity insales, T would really hav
-ﬁ%ﬂg $o do with that sort of thing, and I don’g k:if:;
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A I don’t believe we had any employees of the Ana-
conda Sales Company at Bast Chicago. )

. Well, weren’t all the sales of Anaconda Sales Com-
pany of these pigment products made through your office?
"A. Well, we made the sales, as such, through our regu-
lar sales organization. In those States where the Interna-
tional Smelting & Refining Company was not licensed to
do business, the sales were made through the Anaconda
Sales Company.

Q. Did you have anything to do with the advertising
policies of the company with reference to these pigments?

A, I would not say I had anything to do with the pol-
jcies, but I did have considerable to do with the develop-
ment.of advertising. .

Q. Where was this advertising run prineipally, in what
media ?

A. Axe you speaking now of white lead in oil or dry
lead or zinc oxide? : : _

Q. If you can make one answer covering white lead
in oil and dry white lead, that will be all right. If you

cannot, just separate the two. .
3075 A. I think that we ran some advertising on dry
white lead in the American Paint Journal, and I think
we ran advertising on white lead in oil in the American
Painter and Decorator and in the National Painters Maga-
zine. ‘
Q. Do you recall an advertising campaign by Interna-
tional to the effect that its white lead was whiter than
other preparations on the market? . S

A. Our what you might call slogan ‘‘Whiter and
brighter.?” o ,

Q. Do you recall advertisements of the sort I referred
to; that your white lead was brighter and whiter than eom-
petitive products? - : :

A. Yes, we advertised that. . . , .

Q. Did you advertise showing a spot of Anaconda white
lead over white lead of a competitor? = - L

Mr. Welch: Your Honor, we object to this. This case
isnot a false representation case; this is a conspiracy case.
I don’t think that kind of guestion is proper. :

Trial Examiner Norwood: I think it goes o the matter
of competition. ’ A
- Mr. Wright:

If Your Honor will bear with me, I believe

my purpose will be plain. If it is not sufficiently ‘com}ec_ted
up; I will be happy to entertain a motion fo strlkel._ IR
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A.  'Will you repeat the question, please?

Trial Examiner Norwood: Read it.

(The pending question was read.)

A. When I was a salesman selling dry white lead and
white lead in oil, I also sold zine oxide.

By Mr. Gardiper:

Q. Over what period did you sell zine oxide!?

A. Well, I sold zine oxide for the same period of time
that I sold lead pigments.

Q. You have testified, Mr. Hurless, that you have made
sales on behalf of Anaconda Sales Company, Anaconda

Lead Products and International. So far as you know,
3578 was there any reason why there could not have been

a cost accounting arrangement so that your services
were charged to any one, segregated and charged to any
one or all three of those companies?

My, Wright: T object to that question, if Your Honor
please.

Mr. Gardiner: On cross-examination the question was
raised several times as to whether or not this witness
worked for one of these companies, and he {estified thai
he sold material for them. 1 am merely bringing out the
fact or attempting to bring out the fact that he counld have
worked for those various companies and been compensated
by one company.

Mr. Wright: The guestion wasn’t whether or not there
was such an arrangement. L.

Trial Examiner Norwood: I think the question 1s
objectionable for several reasons. One is that you asked
him what could bave possibly been there, whether or not
such a situation could have obtained, and also it was a
leading question. I think I will sustain the objection. Yon
may bring out just exactly what the circaumstance is by
some other question.

By Mr. Gardiner: . . ; '

Q. Were you at all times at Bast Chicago paid by Inter-
national Smelting & Refining Company?

A. As I recall, the pay checks were those of the
3579 International Smelting & Refining Company.

Q. Do you know if there was any allocation as o
vour salary between the various companies for which you

worked? . L
A. There may not have been any direct allocation of
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salary, but my understanding i
g is that we would ch
;I;i ;ther;fozﬁxanillple, the Anaconda Lead Products (?:g?
# TS0 mueh selling expense in which th
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o r. Gardiner: If Your Honor please, there was 2 lot
of testimony by this witness both on direct and cross as to
un}?{erst_\?‘?@%%s, b%él&fs, and so forth.

L. Wright: We are talking about somethin which
can be ascertained correctly, Your Honor. This igs not a
matter which needs to be proved by speculation.

Trial Examiner Norwood: Objection overrnled.

By Mr. Gardiner:
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~within that zone in computing your price?
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tion, w}zat_ did you r):lean h?r??hzltl;) ved freight to a destina-
- Lmeant that we actuall id th i
ﬂhécagln fghﬂ!e e delivejzr'y 1_)a1 e freight from Bast
;. ©B W€ par zoue, when a customer purchased white
ead in F?ﬂ, what did he pay for it, above thlzr. list price? 1
e or Example, if the price for white lead in oil in the
taiziei?ﬁ?q 10-% cents per pound for 100 pound con-
A 18 what he paid, less his cash discount if he

| toak it within the cash discount period.

Q. . And was that true in the oth i
oo had ! € eT zones, with the ex-
i ! !}rth}lfztt gx;o illijfei?nnal was apphed within those zones?

Q. A moment ago in answer to a question, you said

that you figured your cost on your freight in computing

your p;i:g?.- “that did you mean by that?
- snncersiood the gquestion. 'What I had in mind
‘ was, if we were figuring produetion cogts, for example,
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for our own use, we would take an average rate or an
average selling cost in figuring those production costs, But
in establishing our prices to the customers, our prices were

always based on competitive prices, and we did not
3981 figure them by including the freight charges.

Q. So that when you say you figured freight rates
in computing costs, that was merely for the purpose of
determining whether or not you were operating at a profit
or a loss or how much of either; is that correct?

A. That is correct.

Mr. Gardiner: May we have a recess for a short period
of time, Your Honor}

Trial Examiner Norwood: How long do you want?

Mr. Gardiner: Three minutes. .

Trial Examiner Norwood: We will take a three minute
recess.

(A short recess was taken.)

Trial Examiner Norwood: The hearing will come to
order.

By Mr. Gardiner:

Q. In the sale of white lead in oil, did you compete
with a similar material produced by National Lead?

‘A, Yes.

Q. In your opinion, how did those two compare from the
standpoint of quality? .

A. We considered that our quality was superior to
that of the National Lead Company, and we played that
up in our advertising. ) . .

Q. Was there any price differential between the
3582 material that you sold and that of National Lead?_

A. We sold at a quarter of a cent under the price
at which National Lead Company sold. That is for lead in
ml'i‘rizatl Examiner Norwood: When was that? All the time?

The Witness: I would say that it was after we became
fairly well established in the lead in oil field.

By Mr. Gardiner: |
Q. And what was the reason you sold for a quarter of

a cent below National Lead? _

A. We sold our lead in oil a quarter of & cent below the
price of National Lead Company because we had what at
that time was a comparatively unknown product—
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Trial Examiner Norwood: I think we went into that
this morning and explained that fully.

Mr. Gardiner: Very well.

Mr. Wright:: We have gone into that fully.

By Mr. Gardiner:

Q. Did you compete in the sale of white lead in oil with
Eagle-Picher?

A. Yes.

Q. What, is your opinion, was the guality of their pro-
duct with relation to yours?

A. I do not think the quality of the Eagle-Picher white

lead in oil was as good as ours, particularly as regards
3583 color.
Q. Did yon sell it on the same basis as Hagle-
Picher?

A. No; we sold our lead at a quarter of a cent per
pound mnder the price Eagle-Picher charged for their white
lead in oil.

Q. And why was that? :

A. For the same reason that we sold under the priee of
the National Lead Company. The Eagle-Picher product was
not as well accepted and as well known as the National Lead
Produet, but it was a very well known product as compared

to our comparatively unknown produect.
Mr. Gardiner: That is all.

Recross-Examination by Mr. Wright.

Q. Abont this understanding that yon have that your
services can be had by other Anaconda subsidiaries and
billed to those subsidiaries, will you go into that further?

A. 1 cannot say that I know what the arrangement was
there. But I think that, for example, the sales department
would, each month, assess the white lead department, the
lead in oil department and the zine oxide department with
a certain amonnt of selling expense for each department.

Q. Those are depariments of International now that you
are speaking of?

o A Yes
3584 And the same would be true of the Anaconda Lead
- Produets Company. '
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Q. All right. Is that conjecture, or do you know that
that was done as to Anaconda Lead Products Company?

A. Icould not definitely say that I know it was done as
regards Anaconda Liead Products Company, but I can say
definitely I know it was done as far as the other departments
of Tnternational were concerned.

Q. But not outside of International?

A. Icaunnot definitely say. Ibelieve it was, but I cannot
definitely say so.

. Where are the main offices of International?

A. In New York City.

Q. 25 Broadway?

A. Yes, sir.

Q. That is the office that is listed here on the price card
such as Commission’s Exhibit 661-7-193, as a distriet office?t

A. At that time, we had a district sales office at 25
Broadway, but later it was moved to the Graybar Building,
and was in the Graybar Building until we discontinued the
manufacture and sale of lead pigments.

Q. I call your attention fo 61-Z-194, which is in October,
1939. It shows the district office at 25 Broadway.

A. That is correect.

Q. Thatis the main office of the Anaconda Copper
3585 Mining Company, is it not? -
A. Yes, sir.

Q. Now, do I understand, Mr. Hurless, that i has been
your experience that you have been handling the sale of
these pigments, and that your prices as far as your com-
pany is concerned, are set by your competitors? That is; you
follow what your competitors do?

i A, Our prices were based on what otir competitors were
oing.

Q. Yes. And those have been the same prices in so far
as the g_ry product is concerned? -

es.

Q. And the difference between that and white lead in oil-
was in effect that you would compensate the dealer 25 cents
per hundred more than your competitors; is that correct?

A. That is correct.

fQ. You consider that your company has had freedom
Oof—

Mr, Gardiner: If Your Honor please, I object to that

conclusion on the part of attorney for the Commission
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there. He says that we in effect give the dealer a compen-
sation of 25 cents on the dollar more.

This witness has testified that there is no limitation on
what the dealer sold his material for. Whether or not he
elected to sell it for the same price as our competitors or at
a different price was entirely in his province.

Mr. Wright: I used the words in that question,
3586 Your Homor, that the witness used himself on his
direct testimony this morning.

Trial Examiner Norwood: Objection overruled,

By Mr. Wright:

. Do you consider that your company has a complete
freedom of action in this indnstry as far as prices are con-
cerned?

A. Well, we set our own prices.
Q. Well, now, you stated with this one exception that
they are the prices that are set by your competition.
A Well, we had the same prices that they were charg-
ing, with that one exception. ‘
. Q. That is what you mean by freedom of action?
A. We were free to do as we saw fit to do.
Q.. In other words, then, yon could have set prices lower
if you had wanted to, or on a different basis, if yon had
wanied to, on these varions products?
- A. Axny limitation was really due to conditions such as
vosts and so forth, not on the part of our competitors.
Mr. Wright: No further questions.
-~ Mr. Gardiner: That is all we have for Mr. Hurley as
far as the International Smelting & Refining Company is
epneerned, and Anaconda. We have no further witnesses
al this ime. -
‘We would however, like the privilege at a later
3587 date of introducing further testimony.
Mr, Wood: I will have four witnesses tomorrow
#nd Tharsday. I wounld not elect to proceed today.
-, Trial Examiner Norwood: Is there anything faurther
to come before the Commission today?
-~ {No Response.) ' _
Trial Examiner Norwood: The conclusion is obvious,
 that we recess until 10 o’clock tomorrow morning.
_ The hearing is adjourned until that time.
- . {Thereapon, at 3:20 o’clock p. m., the hearing was re-
m%egi wmtil 10 oclock a. m., Wednesday, September 17,
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