10

11

12

13

14

15

16

17

i

1s

=0

2l

=]

24

IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCLNT

ST. CLAIR COUNTY, ILLINDIS

FRANCES E. KEMMER, ET AL.

Plaintiffs, ]

vs. ) [Case Nag. 80-L-370
MONSANTD COMPANY, p)
Defendant. p]

REPORT OF PROCEEDINGS

March 21, 1986
Before the HOMORABLE RICHARD P, GOLDENMHERSH, CIRCUIT JUDBE

APPEARANCES:
MR. REX CARR and MR. JEROME SEIGFREID, Attorneys at
Law, on Behalf of the Plaintiffs; and
MR. KENNETH HEIMNEMAN, MR. JOSEPH NASSIF, and MR,
JAMES C. CRAUVEN, Attorneys at Law, on Eehalf of

the Defendant, Monganto Caompany.

Kathleen Watson Brunsmann

OfFficial Court Reportsr
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iNBEX OF WIINESSS5

DR. RAYMOND SUSKIND

Further Cross Examination By Mr. Carr

IimEX-AL-mifiiia
EiainkiEfa HarKsd Admitted
17B3 45 45
174B-A 134 135
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BE 1T FEHEMBERED AND CERTIFIED, that harstofore on
to-wit, Friday, March 21, 1886 thse matter as hersinbsforsa
set forth came on fFor hearing before the Honorable Richard
P. BGoldenhersh, Circuit Judgae, in and for the Twentieth
Judicial Circuit, and the following was had of record, -to-

wit:

DR. RAYMOND SUSKIND,
having previously been sworn upon his path,

testified Further as follows:

FURTHER CROSS EXAMINATION
BY MR. CARR:

Q Tammy, wauld you give ths witness Exhibit 1779,

. Dr. Suskind, the clerk has given you Plaintiffs’ 1773 apgain,

which if you recall 1s the group exhibit of DOr., Nestmann’'s
reports, and 1 think we had finished Mr, Hansy, and the next
one in that group is Mr. Hollis Martin., Would uyou turn to

that page, please. It’'s B34B8450 con the bottom, right-hand

corner.
A Yes, I have it bafofa me.
@ M. Martin has chief complaints of pain in ths
back of the legs and the feet, and that his nerves are —— [

can’t make that out -- shakey? Yes, it’s repeated down in
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the first paragreph there. Is that correct, sic?

A Yes, it looks like shakey, sir.

] And his trnuﬁle started some thres, four years
age. The pain, he says, may be so sevaere that it will makse
him fall down, doss it not, sir? You see that right in the
bottaom of the Firgst paragraphT

R Yes, sir, 1 ses that, sir.

G Doctor, that kind of pain that would be ssvers
enough to cause somsbody to fall dpown would be quite severe,
would it not? Have a pain in your leg =-—

A It could be, sir, yes.

Q weli, it would be, would it.not? Pain in your
legs so bad that you couldn’t stand up.

A 1 assume that that’s correct, sir.

] And, Doctor, he also reported that, 1 essums, when
that aceurs it takes abaut an hour for the pain in his legs

to disappear.

A This is what the report reads of his complaints,
sir, yss.
8] He’s been having that problem as of that time For

threa or four uears: according to his statement, sir.
A Well, that’'s in the First sentencse. "His trouble
started three or four years ago.” The pain started in the

back of his leg, yes.
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Q Doctor, this complaint of pain now that thess men
have had hers in 1955 and, of course, ths same complaint of
pain, at least many of tha onegs that we want through hsre,
and that you saw in '7%, these are all consistent symptoms,
aren't they, sir?

A Scme of them do have pain, sir, yes, sir.

Q My guestion is, sir, these are all consistent
symptoms, arsn't they, sicT?

| A They sound like they're the same symptoms.

Q My question is, sir, they ars a8ll consistent
symptoms, aren’t they, sir? °

A I don’t know what you mean by ceonsistent, sir.

Q Dactor, why didn't you say that before you gave me
all these various unresponsive answers. Consistent means
Jive with one another, aor the same, or not contradictory, go
glong tha sams way. You know what consistent means.

A No, I'm not altogether sure in this case that they
are consgistent, sir.

Q Now, you do know what consistent means then, sir,
don’'t yow, sir?

A Well, ifF you define it for me, 1 know Qhat it
means, sir.

Q Doctor, you know what it means. You're older than

I am, I'm sure you've used it many mare times than I.
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You’rs well read, an sducatsd man. Everyonse knows what
consistent means. You're atarting out this morning the same
way. Doctor, are these pains in your Judgment, the sumptoms
that they’'ve had from *48 to 'S0, to 'S5, and up through
*79, are they the same kind of complaint?

A Thay ars pain, sir, so that would make them the
samg --—

Q My questiaon, sir, are they the same kind of
complaint, sir?

A It would appear that they are described similarlg,'
yes.

a Is that a yes to my question, Doctor? f

A But I’'m not sure about the consistency.

Q Duﬁtur, is that a yes to my question? You keep
adding thsse things, then you say yes. Whan ws read this
recard to you a wesk from now, or & month from now, you’ll
say that I was Jjust answering yss to that part-that 1 said,
not yes to your question. So you understand why I insist
upon an answer to my question. Doctor, are these the same
kind of complaints, sic?

A I don't know, sir.

Q Yau don’'t know, sirc?

A No, 1 do not know,

Q Have they sach complained of pains in their lsgs?
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A They have complained of pains in the legs, yses,
sir.

Q Have thay sach complained of thosse pains in the

legs, sirc?
A Yes, sir.
Q Therefore, ars they the same complaints -- kind of

complaints, sir, if sach have made the sames complaint,
they’'re the sams kind of complaint, arqn't they, sirT

A They ars the same kinds of complaints, sir, but
I'm not sure that they are the same kinds of pain,,sir.

8] Doctor, 1 didn’t ask pou that, did IT

A I thought you were, sir. That would msan
consistent. Then they would bs consistent.

Q I said these symptoms are consistent, are they
not, sir, and you have --

A I said I didn’t know, sir.

Q Doctor, AF they are the sams complaints, they are
cansistent if thay'rs the same, aren’t they, sir?

A If they are the sams kinds of pain.

Q IF they are the same complaints, the complaints
are consistent, aren’t thesy, sic?

A The complaints may be the same, but the pain may
not be consistent, sir.

Q Doctor, I'm asking you, if ygou’ll listen to my




\.)'

10

11

12

13

iy

s

i6

17

1g

18

20

21’

22

23

24

question, the complaints are consistent, aren’t they, sir?

A I do not know, sir.
(R] Doctor, are they making the sams complaints?
A They are meking the same kinds of complaints, yss.

Q And if they’'rs making the same kinds of
complaints, they arse consistant, aren’t they, sirc7?

A I do not know, sir.

Q Doctor, dossn’t -— isn’'t a complaint that's the
same as another complaint consistant with it?

A No, sir,

Q It isn't7T

A No.

@ How do you define consistent, Doctar?
A 1f they are the same kind --

g How do you define consistent, Doctor?

A My definition in this instance of consistent --
G Not in this instance. In the world in gansral how
do youw define the word consistant?
MR, HEINEMAN: Objection, interrupted the answsr,
your Honor.
THE COURT: Objection is overruled.
THE WITNESS: They are alike in gquality and
quantity.

Q (Buy Mr. Carr) And, Doctor, thess -- alike means
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A Yes, sir, I believa he is, sir.

Q Doctor, his reflexes, hs has ths hgps;activa knee
and ankls Jjerk, but the normally active biceps and triceps
Jerks on the deep tendon reflsx tast; isn't that correct,
sir?

A That's correct, sir.

aQ His abdominals and cremastsric, whatever that is

—-- what is a8 cremasteric reflex, Doctor?

A iIt’s the reflex whsn you stroke the Jjaw arssz.

Q And that's ona plus, and his abdominals ars one
plus.

A Right.

Q Dactor, ha too has heen given a diagnosis by Dr

Nastmann that hs has a moderately severe psgchnnsurcsia{
isn’t that correct, sir?

A That’s ons aof ths diagnoses, sir, yes.

Q And again Mr. Wright's -- Dr, Nestmann’'s diagnosis
with respect to Mr. Wright was omitted from the raport that
was submitted to the Workmen's Compensation Commission, was
it not, sir?

R Na, sir.

Q Doaes tha compensation report cantain the diagnosis
moderately severs psychoneurosisT

A In this particular raport -—-
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2 Excuse me, Doctor, would you snswer the question?
A There is no diagnosis, sir.

Q Would you answer my guestion, sic?

A No, in this particular repcr£ there is no

diagnosis, sir.

Q Would you read the question that 1 asked the

witness?
(Question read.)
THE WITNESS: This report does not, sir.
X (By Mr., Carr) Is your answar with respect to the

report that was submitted to th Workmen’s Compensation
Commission, Dr. Suskind? '

A This report, sir.

Q Doctor, your use of the word “this,” bscause one
can’'t see what you're pointing to, this report, you're
pointing to the report that was submitted to ths Workmen’'s
Compensation Commission, are you not, sic?

A I am only refsrring to the report that you have
given me which you have said were the reports submitted to
the Workmen's Compensation. But 1 don’t know that they’'re
the only resports that were submitted.

Q Doctor, did you understand that the Judge is the
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judge of whethsr or not this is submittsd to the Workmen’s
Compensation Commission, and that he has ruled and held that
it is a report that was submitted to ths Workmen’s
Compensaion Commission?
A It is, sir.
Q ‘Do you understand that you may not averruls the
Judgs, Dr. Suskind, that you ars obligated --
MR. HEINEMAN: Your Honor, I anac£ to this. Your
Honor, I object to this. '
THE COURT: Gentlemsn, wait a second. Let's

approach the bench,

(The following proceedings were had at the bench

out afF ths hearing of the Jury:)

MR. HEINEMAN: Again, your Honor --

THE COURT: First of all, you bstter make speaking
objections up hera; Thosa are the aones that are to be made
up hera,

MR. HEINEMAN: Rll right. Your Honor, again this |
procedure is patently unfair to the Dsfendants., You let Hr.
Carr sit thers and make thase speeches in frant of the jury,
which are patently wrong, and everybody knows that they'’'re

wrong, and then you make me come up here and don't let ms
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respond so that the jury can hear my responss. 1 object to
that. I think it’'s patently unfair, and I want to make that
clear for the record again now.

Secnndlg, it’s not within his province to correct
this witness. The Court has instructad the witnass. Those
guestions are improper. Those statemants are improper. In
addition, the witness has said you are thz ona that told me
these ars documsnts submitted to the Warker's Compesnsation.
That is ahsnlutely accurate. He dossn’'t know whether they
are or not. He was teld by the Court and by Mr. Carr
yestsrday that they warse submitted to ths Worker's
Compensstion Commission. He dossn’t know that.

MR. CARR: But ha is challenging it, Counsel.

MR. HEINEMAN: He isn’t challenging it.

MR. CARR: He most certainly is. He's rafusing to
answer the question. He is casting doubt on whether or nat
these reports were submitted to ths @orkar's Comp.

MR. HEINEMAN: Nao, he didn’t.

MR. CARR: He is saying that I jJust have to take
your word for it, when in Fact the Court has ruled on it.
You have given them to us, you have told us thase were
submitted to the commissiaon. They'rs marked on the Front of
them they wers submitted to the Commission, and this witness

has no right to challange that. He has no right to leave
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the implication to the Jjury that theses wers somshow or other
Just things that 1 smaid wsre submitted to the Commission,
because I have no idea what was submitted to the Commission.
I hava raelied on what you have éaid, and the Court has
relied upon what youw have salid.

MR. HEINEMAN: No, you have said it.

MR, CARR: Thae Court has ruled that they ware
submitted to the Commission.

MR. HEINEMAN: Ths Court has ruled ~--

MR. CARR: This witness doss not have the right to
contradict the Court, and neither do you, Counsel. You can
put it in the rscord that you don’t agree with the Court,
but you haven't got the right to contradict the Court.

MR. HEINEMAN: Now Just ons minuta, Mr. Carr.

This witness was saying tha he doesn’t know if these ara the
only recards that were submitted to ths Worker'’'s Comp
Commission. He said that. He doesn’t -- hs has no
knowledge --

MR, CARR: That has nothing to do with it. I
didn’'t ask him whether or not they were tha only records.

MR. HEINEMAN: Do you mind if I say somsthing
here? He has no knowlsedge as to whether or not these things
were submitted to the Commission. All he knows is he as

told that., And he has said -- MNr, Carr asked him when you
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say this record, what ars you referring to. He said I'm
refercing to this documant thét gou said was swubmitted to
the Commission. That's what he said. That's a perfectly
reasonahla, honast response to thg quastion,

THE COURT: First of asll, I have found that those
are the records submitted to the Comp Commission. They have
besn accspted on that basis. They’ve been used aon that\
basis.

Number two, his commant about any other records is
not at all responsive to the quastion that was asked of him.
1t follows a long pattern that this witness has had of
interjecting mattsrs that are unrssponsive to the questions
that are asked of him,

Number thras, I think it is proper impeachment of
the witness to question him as to his knowledge that his
geing against the dictata, or an order, or a request of ths
Court, undsr the circumstangss what Mr. Carr did was not
improper, IFf it wera improper I would order it stopped, and
I would correct it. I heard what was said. I know what has
happened in this matter. What he did was naot improper.

The witnass’ rasponse as to the other, you know,
not knowing whether anything slse was submitted, is not at
all responsive to the question. Thera's a long pattern that

this witness has had of making non-responsive answsrs to
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quastions of Counsel. I think that covers all the grounds
that you had.

Number thres ~- numher thrae, 1 have ordered that
all these types of arguments be made up here For reasons 1
have alrsady made in the record, and I think that despite
the actions of this witnsss in other mattars that have gons
on, that thess arguments are made at the bench has made the
procesedings in front of the jJury a lot smoother, a lot less
abrasive, and has generally hselped in the canduct of this
trial.

From my witnessing of how things havsa procasded
since 1 have put forth this order, the motions ars to be

argued at ths bench. I think it was a wise move, and I am

going to continue to enforce that, enforce it strictly. I

think it has definitely helped. In the progress of this
trial I think it has helpsd. I think that it's something
that I should centinue, and I will probably adopt it in
other trials in the Ffuturs. I think it has proved to have
worked out very well. I think that covers everything.

MR. HEINEMAN: There's one mora thing, your Honor.
I would like to have a continuing chjection. I'm not sure
1f the Court gave ma a continuing objection yesterday to any
questioning of this witness on thig Plaintiffs’ Exhibit

1782.
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THE COURT: I think I did, but 1 will spgain.

MR." HEINEMAN: Without it being admitted into
evidence on the basis that this witness has never seen the
document before, he didn’'t prepare it, he knows about it,
and, therafore, it can't be used as impesachment of him, So
it has to bs ussd-- it has to be put in evidence before he
can be questioned about it.

THE COURT: I. think you asked For ona yesterday.
I gave it, but I will give it again in case it wasn’t from

yesterday.

(The following proceedings were had in the

presencs and hearing of the Jjury:)

Q (By Mr, Carr) 0Or. Suskind, by the rasponsa that
you gava to me, you have implisd that there may be other
reports aof Dr. Naestmann that have besn submitted to the
Worker's Compensation Commission in addition to or diffsrent
From the onss that are contained in Plaintiff’'s Exhibit
1782. Do uyowu have any knowlsdge that any other rapo;ts wers
submitted to the Commission other than tho;a reports that
are contained in 17827

A I know at least one, sir.

Q Do you have any knowledgs, sir -- you do have
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knouledgs of one, sic?

R Yes.

Q WUhat one is that?

A That's on a Mr. Cecil Cunningham.

@ Doctor, Cecil Cunningham's report is included in
both groups. It’'s included in 1779 and it’'s included in
1782. Now where is the raport -- and thaess are the two
raports that we havs been given by Monsanto. Have you ssen
soma other report, sir, a third report?

A Well, I'm not altogether sure ahout the fFirst one.
If it’s the one of Juns Bth, which was a date of an
examination. The date of an examination of Mr. Cunningham
on Juns Bth in which -- and 1 have rsad this recsntly -— hse
indiated that he has a moderately severs psychonsuro=is.,

Q Doctor, is the report of Juns Bth that you’rae

talking about, sir --

fA Yas.
Q —— on Cecil Cunningham?
A Yes.

G All right. Now, Doctor, turn to the exhibit an
Ceclil Cunningham, that is part of 1782, which has begen
submitted to the Commission, and see if you sse there, sir,
the diagnosis of psychonsurosis.

A I don’t see it in this copy, sir.
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Q Al) right. Now, Doctor, turn to Exhibit 1773, the
ona that we were looking at, sir, that is ths group exhibit
that we started to go through, and ws went through M. Cecil
Cunningham, and see, sir, if you note that in that report,
bearing the same date, June B8, 1855, that in that report
there is B diagnosis of maoderately severs or ssvers
psychoneurnsis. Do you see that, sic?

A I don't see 8 date on this one, sir. The ona I'm
refercing to had a definite date, June B, 1885,

Q Well, Doctor, if you will compare the two reports
you will see that they are exactly ths sams, word for word,
with the sxception that the diagnosis of modarately severe
psychonaurosis s left out; isn’'t that correct, sic?

A Nao, sir. |

A) Ars they exactly the same, sir?T

A No, sir.

Q What is the difference bhstween the gne in 1773 and
the ona thet was given to the Commission, 1?82?

A The difference is that the one in 1779 Dr.
Nestmann says my diagnosss on this man are oral lsukoplskia,
left testicular atrophy, moderately sevsra or severa
psychaoneurosis. In the one that you have given ms in 1782
thare is no diagnosis at all.,

aQ Cartainly. 1’ll accept that, Doctor.
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A That’s thse real diffsrence.

Q The one that was submitted to the Commission does
not include the diagnosis of this oral lsukoplskia, left
testicular strophy, or moderately ssvere or severe
psychoneurnsis; is that correct, sicT

A That’s correct, sir.

Q So the Commission did not know that this man had
these thres problems insofar as you can tall fraom that
report; isn’t that correct, sir?

A No, sir. No, sir.

Q Does that report tell the Commission that hs had
the prohlems of severa psychonseurosis?

A Na, sir.

Q It does tell the Commission, if you read the
rsport, that he’'s got ths oral leukoplsekia, dossn’t it, sir?
If you read the full report.

A In 1779, yes, sir.

Q If you read the Full repot, i1t doss tell the
Commission that he has left testicular atrophy, doesn't it,
sir? If you read the full report. The second paragraph,
second page of Csecil Cunningham’s report, sir, the last line
in the second paragraph, where it says "the left testis is
atrophic,” do you see that, sir?

A Are you refarring to 1778, sir?
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Q I am, indeed.

A Whera igs it now, sircT

Q And it is in 1782 in esxactly the sams languagea, is
it not, sirc?

A Where is the quotation, sir? I'm sorry, I didn’t
get it.

Q Were you listening to me, Dr. Suskind?

A Yes, I am listaning.

Q Were you at the time that I told you where it was,
sir?

A I was trying to, sir, yas.

Q Doctor, I told you it was on the second pags,
second paragraph, last lina, both in the 1782 and in tha
1779 sxhibit.

A Yes, sir, I ses 1t, sir.

Q It is in both exhibits, isn’t it, sir?

A It is in both sxhihits.

QR So the Industrial Commission, thsa Workmen's
Compensation, was told that he had this atrophic testical,
was it not, sir?

A Yes, sir.

Q But the diagnosis of lsft testicular atrophy was
not thers, was it, sir? The final diagnosis.

A In this report, no, sir.
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") So the Commission would have to rsad that report,
1782, and make its own diagnesis that there was testicular
atrophy, would they not?

A No, sir. No, sir.

Q They wouldn’'t, sir?

A No, sir.

Q Youw think the description is sufficient?

A No, but there are other weys of transmitting it.

Q Doctor, you understand my question, though -—-

A Yas, sir.

Q - relating to this --

A Yes.

Q -= raport?

A Yas.

Q Thers are other ways of transmitting it, indeed.

By testimony, by lettsr from lawyers, by all kinds of
things. But, Doctaf, I'm examining you with regard to thesa
roports and the contents of thess rsports. You surely
understand thet, don’'t you, sir?

A Yes, sir.

Q Now, Doctor, with regard to tha important
diasgnosis that I'm asking you about, the Industrial
Commission, the Worker’s Compansatioﬁ Commission was not

told that in Dr. Nestmann’s opinion this man was moderatsey
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sgvare or savere psychonsurotic; isn’'t that correct, sir?

A No, sirc.

Q That isn’t correct?

A It is correct.

Q It is correct. They wsren’t told that?

A In the report that I have, in 1782 --

Q Excuse me, Boctor, is it correct or not, they ware
not told that his diagnosis was a modaratsly savsre or
severs psychoneurosis?

A From this report they wersn’'t told, yes, sir.

Q That’s what I'm asking you about, Doctor.

A From this report thera’s no indication of any
diagnosis, right, sir.

Q That diagnosis is omitted, is it not, sirc?

A All the diegnoses are omitted, sir,

Q Excuss me, Doctar,'that diagnosis is omitted, is
it not, sir?

A Yes, sir. Yes, sir,

Q And, Doctor, are there any other reports of which
you are aware that dsal with Cecil Cunningham that was
submitted to the Commission other than ths one that’s in
Exhibit 17827

A Yes, sir.

Q And where is that report, =ir?




-
—_
- N
v

A

10

11

12

13

14

15

16

17

18

18

20

21

ee

23

24

a4

A Well, right in 1782, sir.

Q There is another report?

A Yes, sir.

QG Another af Dr. Nastmann’'s in 17827

A Yas, sir.

Q Would you point it out to me, pleass, sir.
Doctor, what you are doing now, I askad you for a report,
did I noﬁ, sirc?

A Well, this is a report, sir.

] Excusa me, Doctor, did I ask you For a report aof
Dr. Nestmann? Did I ask you where there was anothsr report

of Or. Nestmann in this sxhibit?

A This is & report of Dr. Nestmenn, sir.

Q Would you answer my guestion, pleass, Doctor?
A Yes.

R You've showed ma a page that 1s tha Monsanto’s

lawyers summary of Dr. Nestmann’s testimony, have you not,
sic?

A I don’t bslieve that's a Mansanto --

Q Indeed it is a Monsanto. You see that, sir?
Brief an behalf of Monsanto Chemical Company. Do you see
that? This is part of their brief, Ooctor. Do you
understand that?

"R Yes, sir.
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Q All right. Now what you are creading there,
Doctor, what you directed my attention to, Doctor, was a
summary of a lawyer For Monsanto of Dr. Nestmann's
testimony; isn’t that corrscf, sir?

A  No, I don't know that, sic.

.U Doctor, what does it say at the top of ths page?

A It dossn’t say that it’'s a lawysr's testimony.

Q What dossg it say, sir, at the top of the pags?

A It says name, Cecll Cunningham, claim numbar,

summary of Dr. Nestmann's testimony -—-

Q Thank you, Doctor.

A -- June 8, 1955.

Q All right, Doctor. That'’s enough, doctor. Doses
it say that this is Dr, Nastmann’s report, or doss 1t gay

this is a summary of Dr. Nestmann’s testimony?

R It's a report on Or. Nestmann's testimany.
Q Yes, indeed, Doctor. Now I asksd you for a report
of Dr. Nestmann's —— a report of Dr. Nastmann, did I not,

sir?

A Well, this is a report, I would say, of Or.
Nestmann., 1It's Or. Nestmann'’s testimony, sir.

Q Now, Doctor, this is what a lawysr is summarizing,
and you know it.

A No, 1 do not know it, sir. I didn’'t sven reslize
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2 You didn’'t, did you?
A No, sir.

Q Now you do realize 1t7

A I'm not aven suras that I do. I don’t know that
this is a ~—
Q Doctor, I want you to assums that that is a

lawyser’s summary of Dr. Nestmann’s testimony, since you
don’t know itf Will you assume that, please, sir?

R 1 am assuming that, sir.

Q -If it 13 a summary, it’'s not the doctor’s repart,

is it, sic?

MR. HEINEMAN: Objection, your Honor. HNay Counssl

approach the bench?

THE COURT: Yes. Yes, you may.

(The following proceedings wers had at the hench

out of the presence and hesaring of the jury:)

MR. HEINEMAN: Thia'is a8, if we’'rs talking about
the right thing hers, what the doctor is referring to is a
direct quote from the testimony.

THE COURT: * Yes, but that’s not a report. That'’s

what he was asked.
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MR, HEINEMAN: He was asksd is that a lawyer's
summarcyT

THE COURT: He said yes.

MR. HEINEMAN: Qhat he's got hsre, qusstion,
quote. It’s a quotation.

THE COURT: Yes,

MR. HEINEMAN: 1It's a quotation from his
testimany.

THE COURT: Yes, as part of a summary of Dr.
Nestmann’'s testimony. '

MR. HEINEMAN: ~Ihat's right.

THE COURT: Right. 1It’'’s not a raporct.

MR. HEINEMAN: What he is saying is that this --
what this witness is saying is that this is c¢learly a report
of what Or. Nestmann said.

MR. ﬁﬁRR: No guestion about that.

THE COURT: But that’s not a rsport.

MR. CARR: 1It’s not Dr. Nestmann's report.

THE COURT: You've besn in practice a long time,
you know what a report is and you know what testimony is.
That's the point he’s trying to maks. That's all, we all
know that. You knsw that your First year out of law school.

MR. HEINEMAN: What hae’s saginé is thers's nothing

there but the lawyer's summary. That's what he asked the
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witness. That’'s not trus. What there is is a direct
quotation from what ths doctor testified to in Front of the
Worker'’s Compensation Commission. That’s not just a
summary .

THE COURT: I have sesn a lot of instances, and
I've done, and 1'm surs you have too, whera part of -a
summary of something includes a quotation, a small paortion
that you want to uss in ths exact language for soms reason,
usually For clearing of the materials or some othsr reason,
The fact that it cnﬁtains a quotation is not a report.

It’s a3 summary, numher one. Number two, this is

conjecture. Whether it is a summary, or whether it’s a

sgummary and a gquotation, it is testimony and not a report.

WUe're going down a side alley. 1 would averrula your
objection on this basis, I think we should get back --

MR. HEINEMAN: This is the very reason why it's
impropér For the witness to be questionad about something
that’s not in evidence that the Jjury can look at for
themsalvas, because the guestion implies that all you have
in nhere is lawysr’s language, and that is a direct quote
from the doctor. That'’s what’s wrong with the implication
that Mr. Carr made. I object to it,

THE COURT: Absolutely not. Overruled.
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(The following proceedings were had in the

presancs and hearing of the jury:)

Q (By Mr. Carr) Doctor, you arse and have been awars
at least since yesterday that Dr. Nestmann did tastify at
the hearing with raegard to Cecil Cunningham; isn’t that
correct, sic?

A Yass, sir.

Q ﬁndf Doctor, you knew that when 1 started asking
you guestions about Or. Nestmann’s rapaorts, did you nnt;
sir?

A Yeg, sir.,

Q Now, my question, sir, disregard for the time
being, we’ll get fa it, disregard for the time being, sir,
Dr. Nestmann’'s tastimony.

A Okay, I will.

Q Will you do that, sir? My question to you, sir,
was thers sver a report of Dr. Nestmann that was submitted
to ths Commission in which it was stated that Dr. Nestmann’s
diagnosis was he had a moderately severe or savearse
psychansurosis?

A I really don’t know, sir.

Q Well, then, Doctor, the only knowladge that you

have of reports that were submitted to the Commission is
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that report which is contained in Plaintiffs’ Exhibit 1782;
isn’t that corrsct, sir?

A Na.

Q What other knowledge da you have of Dr. Nestmann's
reports that was submitfed to the Commission other than that
ons that’s containad in that exhibit?

A -Very frankly, sir, I am not —— I don’'t know
whether or not the repart in 17789 wasn’'t submitted. You
know I really don’t know that it wasn’t.

2] Doctor, my qusstion to you, sir, 1ls what knowladge
do you have that a report was submitted to the Commission
other than the one that is in 17827 You understand my
question? Pleass answer my question, sir. If you know that
1778 was submitted toc the Commission, if you know that Or.
Nestmann’'s report as it regards Cecil Cunningham was in fact

submitted to the Commission, that's fine, and I1'll question

you on that and wg’ll discover where it is in the

Commission’s record. We'll ask Monsanto to producs that
particular copy.

A Qkay.

Q But at this point in timse, Doctar, tha only ona
that Monsanto has produced that was submitted to the
Commission is the one that is in 17B2. Now do you know of .

some other report that Monsanto has not produced to us that
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was submitted to the Commission other than the one in 17827

A No, I do not know, sir.

o All right. And the one that is in 1782 does not
contain the diagnosis of moderately severe or savera
psychoneurosis, does it, sir?

AR In this particular copy, it does not, sir.

Q Doctor, is there any copy in which it does appear,
sir? |

A I don’t know, sir.

Q Now, Doctor, these various rsports that wa’'ve bsen
through, ws have completad the Exhibit 17739, have we not,
sir?T

A ! don't know. Have wae?

Q Doctor, do you have knowledge of any report that
was submittad to the Commission in which the diagnosis of
Dr. Nastmannrmas ssvera or moderate or.mild psuchonsurosis,
gir?

A Yes.

Q And what repocrt is that, sirc?

A It’s a report of the testimony of Dr. Nestmann -=-

Q Doctor, you're talking about testimony. Do you
understand what the word ”repnrt"'mazns?

A Thera’s a report of the testimony, sir.

& Doctor, de you understand? I’'m not asking about a
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raport of testimony.

A Ysa, sir.

Q You know that I'm asking you abot a Dr. Nestmann
report, don’t you, sir, a written raport as we’ve just gone
through, sirc?

A Na, I don’t understand that, sir, because repoft
to me --

Q Doctor, we went through that when we talked about
the summary of tha‘lawger's summary of Dr. Nestmann’s
testimony, did we notT

A ' Right.

Q Doctor, you do know that a repcrf of a doctor is
as is in 1779, or those documents in 1782 that bear his name
and his signature. You undaerstand that. That is a dﬁctar's
report. You do know that, don’'t you, sir?

A Na, sir.

] You don’t know that?

A No, sir. LT

G  All right, Doctor. If you don’t know that then

we’ll have to pass to the next subject. Do you know of any

~documents, sir, signed by Dr. Nestmann that were submitted

to the Commission with regard to any of these psople in
which the diagnosis of psychonsurosis was contained, sir?

A Yes, sir, in a report. In a report. 11 regard
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that as a report.

Q Daoctor, did you hear my qusstion? It included the
word signed hy Dr. Nestmann.

A Well, I would assume that the taestimony that hs
gave -—-

MR. CARR: Your Honor, this witness insists upon

"pleuing games.

THE WITNESS: +«— would be signed too. Nao, I'm
not.
MR. CARR: He knows the diffarsnce bestwean
testimony.
Q (By Mr., Carr) Doctor, what makés you think that
Dr. Nestmann signed tha testimonyT
A He could sign 8 transcript.
G Who told you that?
A I don't know. He could have, sir.
Q Doctor, now you're simply speculating, and Dr.
Nestmann did not sign his testimony. A court reporter
certifiss that it’s corrsct. Have you sver signed your

testimony in court, sic?

A Npot in court, but I have certainly --
(A} Did you sign your testimony in Worker's
. Compensation?

A I've signed depositions, sir.
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Sure, you have. Did you sign your transcript of

tastimmhg before tha Worker'’s Compensation Commission in

this very matter, Dr, Suskind?

A

Q

I don’t recall, sir.

Doctor, back to the quaestion that I asked you, do

'gou know of any raports signed by Dr. Nestmann, submitted to

the Commission in which he atatas that any of these people

had psychonsurosis?

A

Q

A

Q

report.,

If you mean doctors’ lattérs -

You heard what I said.

lloctors’ letters, no, I don’t know of any other.
Doctor, I don’t mean doctors’ lstters, 1 said

I didn’t say letter. I said any report signed by

DOr. Nestmann that was submitted to tha Commission in which

he says there’s a psychoneurosis,

f

Q

A

Q

Yes, sir, I do.

what is that, sir?

That’'s a report on Mr. Willard.
Yes, hnctor, I have it in my hand.
Yas, sir.

There is a report with regard to Mr. Willard,

isn’'t thers, sir?

A

Q

Yes, sir. May 3rd, 18583, sir.

Yes, Doctor. " 1'd like to have it marked as a
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Plaintiffs’ axhihit.

(Plaintiffs' Exhibit 1783 was marked For

identification by the court reportsr.)

Q (By MC. ;arr? I hand you now what'’'s bean marked
Plaintiffs’® Exhibit 1783 and ask you if you rscognize tﬁat
as the report signed by Dr. Nestmann in 139537 qu do
racognize tﬁat. It has his signature, doaes it not?

A Yes, sir.

Q 1t has the stats compensation stamp on it.

A Yes, it doss.

MR. CﬁRé: 1 offer that into evidance, if it
plasass thes Court.

THE COURT: Any objectiana?

MR. HEINEMAN: Your Honor, ws make tha sams racofd
we made before with respect to documsnts of this kind.

THE COURT: Fins.

MR. HEINEMAN: I think the Court has already
ruled. A

THE COURT: 1 will incorparata arguments of hath
Counsal. It’s admitted over objection.

MR, CARR: 1 ask lsave to pasé it to the Jury.

THE COURT: Yes you may.
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n] (By fir. Carr) Doctor, this report is in
relatively small print and it’s somewhat difficult to rsad.
Have you been given a report that you have with you that
would bea blown up that would have better ——

A No, I don’'t have anything of that nature with me,

sir.

Q You werse sware of this report, weren’'t you, sic?

A I was awarse of this report, ues, sir.

G You've read it, haven’'t you, sir?

A 1 belisve I have, yes, sir,

Q Yes. You read it probably just last night, didn’t
you?

A No, sir.

Q All right, Doctor, that’s naot important.

A I read it many days ago, sir.

Q This report is‘ﬁated May 4, 1953, and it was a
raport that wes ssnt dirsctly to the Commission; is Fhat
corréct, sir?

A It was requested by the Commission, sir, uyss, sir.

MR. CARR: Your Honor, would you direct the
witness £o respond to my question and nnﬁ tell me whether or
not it was requested by the Commission,

THE COURT: Doctor, pleass respond to the

guestion,
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THE WITNESS: Yes, sir.

THE COURT: I don’t think that that was a
rasponsive answer, Listen to ths gquestion again and please
raspond to the guestion.

THE WITNESS: Yes, sir.

THE COURT: I'm sorry, I didn’t hear what you
said, sir.

THE wIINESS; Sorry. 1 said yss, it was sent to
the Commission, This is in answer to his quastion, sir.

THE COURT: Thank you.

Q (By Mr, Carr? Doctor, in regard to this resport,
with respect to Mr. Willard, the Commission did ask Dr.
Nestmann to examing Mr. Willard, did thsy not, sir?

A 1 belisve they did.

Q Yes. And after this report was submitted some two
to three years after this report was submitted Monsanto
hired Dr. Nestmann to examine some 25 others, did thsy not,
sir?

A I don’t know whether they hired him or not.

Q You don’t know that, sirc?

A No, sir.

Q We'll get to that in a moment. You don't know
that from that point on, after this report was made, that

Dr. Nestmann became a Monsanto witness, testiFying in bshalf
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of Monsantn, submitting reports in bshalf of Monsanta?

A I know that he did it at least oncs.

Q Well, Doctor, yow know that hs did it more than
that. This sxhibit is alrsady in evidence in which he has
dascribed that DOr. Nestmann, his findings concecrning
psychonaurosis in maost of tha employsss ha has examinad for
us. You know that, don’t you, sir?

A Ihat’Q what that Wager report reads. Whsther it's
accurata -- J

Q That's what Mr. Wager of the Monsanto Company says
about Dr., Nastmann. dossn’t he, sicT?

A That's what hs says in that report, sir.

Q Doctor, back to this report, Or. Nestmann says as
Far as the present illness is concernsd that ths man has got
a considerable number of symptoms, doesn't ha, sirc, no
strength For four ysears, shortnass of breath for four years,
pain like a toothache bsneath both knses? Does he npt, sic?
Present for Four years. Do you sse that, sir?

A Yes, I do, sir.

Q . Unable to slesep, darned nervous for four years.

Do you see that, sic?
A Yes, I do, sir.
& Thess complaints that he’'s mads thsré are very

similar to the complaints that meny of thess other workers
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made; isn't that correct, sir?

A There are some similaritiss,

Q It's not unique with Mr, Willard, is it, sir?

A I belisve that thers is a uniquensss about Mr.
Willard, yss, sir.

Q Doctor, I didn’t ask you if there was a unigquaness
about Mr. Willard, Hopefully there’s a uniqueness about all
of us. My quaestion, sir, is that tha complaints that ha’s.
making there, sir, arse not uniquse, they ars the same or-
similar to the complaints made by many, many others."

=} No, sir.

Q They’'ra not, sir?

A No, they are more numsrous, sir.

(A ] Well, hse may have mors complaints, sir, but the
complaints he has are similar to the ones that others have
made; isn’'t that right, sir? |

A Some oF them are, right, sir.

Q Doctor, there’s. a lot of men comp;ained about loss
of strength, weakness, have they not?

A Same of them have.

Q Doctor, more than some. OF the ones that you
examingd, a considerable numbar; isn’'t that correct, sir?

A Some of them, sir.

Q Well, Doctor, when you say some of them, how many
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do you mean, sirc?

A Well, I can’'t tell you what the exact numbers
were. But in my memory, sic, thasy weren’'t a very 1arﬁ§ .
number, which you are inferring, sir.

Q Doctor, there were 21 of your 36 that complained

of Fatigus, 27 complained of achsiness and pa;ﬁs; isn’? that
correct, sir? ‘
R That's in 1953, sir, yes.
Q Isn’t that correct, sir? Now that’s a
considerabls number, isn't it, sirc? .
MR. HEINEMAN: Objection, your Honor, the guestion
was on weakness, wasn’t it7? | o
THE COURT: 0Objection is ovaerruled,
"] (By Mr. Carr) Isn’t this a considersble number,
Doctor, 21 fatigus, 27 aches and pains?
A Yes, that -~ that is.
R} Doctor, second complaint is shortness of breath.
Now there’s a considerable number that have complained of
shortness of bresath, aren’t there, sir?
A No, sir.
Q Doctor, thara’'s nine, according to your report in
1853.
A Well, wa haven’t counted thass whe complained  of

shortness of breath, so --
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@ Yes, yow did, Doctor. 0On pagse five you have the
onss that complainad of shoriness of bresath.

A Okay .

Q Don't youw, sirc?

A That's ninas, sir.

Q Doctor, you did count them, didn’t you, 8ir?

A Yas, sir.

Q There’s nine,

A Okay.

Q That's a considerable number, isn’t it, sir?

A Yes, gsir.

‘A And, Doctor, complains of pain beneath both knases,

but especially the right knee, thers most of the time, it
comes and goss. A considsrable number of men complained
about pains in the legs, didn’t they, sir?
A Some aof them did, yes, sir.
Q Doctor, is 27 a considserable numbsc? Dnctnf, is
27 a considerabla number? Page 5 of your 1853 report, if
that’'s what you're trying to Find, Doctor.
THE COURT: Doctor, pleaée answer the gquestion.
THE WITNESS: I can’t answer that question that
way, Sir.
@  (By Mr. Carrd Doctar, my question is is 27 a

considerable number. That's my question.
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A 27, yss, sir, that’'s a considerable numbsr. But
that doesn't rafer to the pains in the legs.

Q That's my question, Doctor. Doctor, that’'s my
guestion. Ia 27 a considarabls number?

A 27 aches and pains in a variety of places may be,
but you’re referring to Mr. Willard --

Q Doctor, 1’11 get to what I'm referring to in a
moment .

A Wall, yow started off with one qusstion, and then
you shift to anothsr.,

& Doctor, if I do that, it's becauss I want to do
that. I have the right to do thet. You do not have tha
right to propose the questions that I may ask you. 1IF I
twist anything --

MR. HEINEMAN: Objection, your Honor, hse doesn’t
have a right to confuss the witness.

Q (By Mr. Carr) If I misrepresent anything, your
lawyer --

THE COURT: Gentlemen, could you épproach the

bench for a minute, pleasse.

(The following proceedings were had at the bench

out of the hearing of the jury:>
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THE COURT: If uou make ona mora ramark like that
in Front of this jJury in the course aof thia, 1’'m holding you
in contempt.

MR. HEINEMAN: Your Honor, do you conceiva in your
years of sitting on the bench that what he was doing right
than; Mr. Carr was doing, is propecr? Do gou have any
conception that that was a proper beshavior for a lawysr in
questioning a witnassa?

THE COURT: UWhat he did was not impropsr. UWhat
you did is a violation of my rules asgainst spesking
objections. Mr. Carr has been trying to explain to this
witness what he's supposed to do, and he’s axplained to him
a numher of times. The witness domss not -- and I hava
explained to this witness a number of times. What you did
was in violation of my rule against speaking objections.

MR, HEINEMAN: Your Honor --

THE COURT: I don’t want it done again.

MR. HEINEMAN: Your Honor, it is trus that what I
Just said was a speaking objection, and it was in wviolation
of your order, snd it was unintentional, and I apologizs to
the Court for that,

THE CDURT: The apology is accepted.

MR, HEINEMAN: I must say that my smotions were

aroused by the impropristy of what I was observing Nr. Carr
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doing, an I strenuously object to what ha’s doing as
absolutsly impropsr. He is not'antitled to chastisa the
witness. He'’'s not entitled to instruct the witness. The
Court's provincs is to instruct the witness. I object to
i1t. I Jjust got carried sway.

THE COURT: Let's take 8 brasak,

(The following procsedings were had in the

presence and hearing of the Jury:)

THE COURT: Ladiss and gentlemsn, we’ll take &
shaort recess at this tims. I wouwld remind you that you're
not to discuss this matter among yourselves, with anyona
outside ths jury panel. We’ll teke a short recess at this

tima,

(Shart recess.)

R (By Mr. Carr) Dr. Suskind, at the break you
suggestad that when 1 described the 27 péopla who had aches
and pains according to your report in 1953 you suggssted
that I misrapresented that because the exhibit with crsgard
to Willard refers to pains in the legs. Do you recall that,

sic?
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A Yes.

Q Doctor, in point of Fact, do you know how many
people ware actually complaining of pains in tha legs in
1853 according to your rapaort, sir?

A I havan’t countad tham, sir.

Q Would it surprisse you -- would it surpriss you,
sir, 1F 1 tnlp you that at least 19 were yst cnﬁplgining of
pain in the legs in 1853 according to your report, sirc? |

A I can’t comment, because 1 haven't countsd them,
sir.

aQ Doctor, but you have commented. You have stated
to this Jury that I twiasted or misrapresantﬁd when I asked
the question weren’t a larga number of people having this
gamne kind aof complaint, that is pain in tha legs, and you
said my question was improper becausse it wes suggasted by
that that a largs number had pain in tha leg; like Willard,
when in Fact a large number did not have pain in ths lags,
Do you recall that, sir? That was thse implication.

A No, I do not recall it the way you stated, sir.

[N] Do you agres, Doctor, that you suggassted in this
courtroom that I was ﬁisstating your record insofar as pain
in the lepgs?

A No, I did not, sir.

Q Do you agree, then, Doctor, that there were a
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large numbsr of individusls who had pain in the lsgs in
19537

A 1 haven’t countad them, so I can’'t tell you, sir.

Q Do youw disagrse with my assertion, sir, that 1
have counted them and there's 19 at least, sié?

A Sincs I haven'’t counted them, I can’t verify it,
sir.

Q Well, Doctor, it's your report, end ars you saying
that it’s not corract?

A { No, I'm not at all, sir, not at all.

] Doctor, do you agree that a largs numbsr did
indeed haye pain in their legs, or so reported to-you and éo
you reported to us in your 1853 report?

A Thers wers a number of persons of the 36 who had
complained, had complained of pains in the legs.

a Now, Doctor, that is nat responsive to my
question. My gquestion is a largs number of persons in '53
who praesently caomplain of paing in the lags;

A No. |

Q Do you agree thet thers was a largs numbér of the
workers that you examined in 1953 that had prassnt
complaints of pains in the legs, sir?

A No, sir, .

Q Do you quarrel with the number 19 as heing a large
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numbac?

A I would quarrel with that, sir.

Q You say 18 out of 36 examined wouwld not be a large
number?

A It might not be, agir,

Q Doctor, is 18 a largs number? You said sarlisr
nine was a large number. Now 19 is not a largs number.

MR. HEINEMAN: Objection. May Counssl approach

the bench? |

THE COURT: Yes, you may.

(The Following procesdings wers had at tha banch

out of the hearing of the Jjury:)

MR. HEINEMAN: Your Honmor, we have here another
misrapresantation by Hr. Carr of what the witness testified
to. He Just said you testified befora that nina was a large
number. The witness testified in response to MNMr. Carr’'s
question that nine was a considerabls number.

MR. CARR: Well, I'll amend that.

MR. HEINEMAN: Thank yau.

THE CDURT: Okay. Finae.
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(The following procesdings wers had in the

pressnce and hearing of tha Jjury:)

Q | (By Mr. Carr) Doctor, do you agree that 18 is a
considerabla number of peopls to have this complaint?

A Yes, I do, sir.

a Yes. 5o then yow would agree that Mr. Willard,
and would you agree with my statament to you, sir, that at
legst 18 had that complaint?

A I can’t sgres, because I haven’t counted them.

] Would you disagreas?

A I would assume that you are accurate, sir.

Q@ Doctor, if that is in the rescord, and your rasport

is in the record, then that is a considerable number that

" had the complaint of pain in the legs in 13953,

A They had complaints of pain in the leg.

a Is that correct, sir?

A That would be so, sir, if the 18 is accurats.

Q So Mr. Willard then was neot uniquse in his
complaint, was he, sir?

A Oh, yes, he was, sir,

Q 19 have similar compleints, sir.

A I'm not saying -— it had nothing to do with pains

in the legs, sir.
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Q@ Doctor, ﬁg question had to do with pains in the
lags. 1I've asked you, and I went down, was going down this
ligt of complaints, sir, and asking you whether or not Nr.
Willard was unigue, that’s how wa got on this --

A I said he was unique, sir,

d Doctor, my question to you is having pain in the
legs, the complaint of pain in the legs, is that unigque?

A No, sir, that is not -- that is not un{qua, sir.

Q That is my gquestion, Doctor.

A Well, if that’s your question, that is not uniqus.

] Doctor, the naxt complaint that ha had, that he’s
unable to slesp and darned nervous for Four years, that is
not a unique complaint, is it, sir? Doctor, wa’ve already
established that 17 of your peopls that you examinad in 1953
had the complaint of nervousness. This category hers,
number four, unable tn.slgsp, too darned nervous for Four
years, there’s a large number of people that were darnad
narvous, weren't there, sir?

A There was 17 who complained about nervousnsss,
sir.

Q He was ncot unique in having complaints of
Nnarvousness, was he, sir?

A That aspect of it is not wuniqus, sir,.

Q Doctor, ws also describsd that he's lost




 w N

10

11

e

13

14

15

1B

17

iB

18

20

2l

e

23

2

=10)

confidence in himself for the past one and a half ysars; is
that correct, sir? Is that what it says, sir?T

A That’s what it reads, sir.

Q That’'s not uniqua, is it, sir?

A Yas, sir.

Q Doctor, there was 2 significant numbsr of persons
examined by Dr. Nestmann that, the repocrts that wa have, all
sxcapt one, wsre he had diagnoses, all axcept ona wera
diagnosed as psychoneurotic, weren’t they, sir?

A Which exhibit are you referring to?

Q Exhibit 1778 that ws Just went through, sir.

All except one on the reports where he mads diagnoses or
impressions, all sxcspt one werse considered psychoneurotic;
isn’t that correct, sic?

A That's correct fnr that question, sir.

a All right, Doctor. Now, 8 psychoneurotic indeed
loses or has little confidsence in himself; isn’t that
correct, sir?

A No, sir.

a That isn’'t correctT

A No, that is not a ~-~ that dossn’t nsed -- that
doss not need to be a characteristic of psychoneuracsis.

aQ Dossn’t need to bs, but may bs, Doctor.

A Oh, in rare intances, sir.
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Q Only in rare. Wsell, than, Doctor, perhaps this is
ona that we gan not establish, bhut cartainly that others
have got ths problem of lost confidence; is that correct,
sirc?

A That is unique, sir,

@ This you would say would be unique. Tha complaint
of cough continually would also be unigque, would it not,
sic?

A I think so.

G And his camplaint of quivering, something in the
upper abdomsn, prssent for two and a half ysars -— wsll,
there were a number of complaints of uppsr quadrant pain,
wasn't thera, sirT

A That is not pain, sir, that is quivering.

& I understand that.

A Completly difFferent.

Q Doctor, I undsrstand that. Thers was a number of

persons that had abdominal complaints, weren’t there, sir?

A Thers was some. Not many, sir. A very few.
Q Not many, sir?

A No.

Q How many do you Judgs there were, Doctor?

A I have no idea, '

Q Well, Doctor, if you bhave no idea --




o

10

11

12

13

14

15

16

17

i8

19

20

21

ce

a3

24

62

A From my recollsection --

Q Doctor, how can you say that there wersn’t many if
you hava no idea? Havs you counted them, sicT?

A I haven't counted them recently, sir. 1I'd be
happy to do that for you, if you want me to.

Q Doctor, when ws went through Dr. Nestmann’s report
there were a numbar of these peoplse that complained of
abdominal complaints, weren't thers, sir?

A No, sir, I don't recall that.

Q Loock at the very First aone, Jeffers, stomach
aches. Chief complaint was stomach ache, was it not, sir?

2] 1t says "like it is a little weak.” I don't know
what that really maans; sir.,

7] Doctor, you may not know what it reaslly msansa,
Just like I don't know what it really means o say there's
quivering in the stomach. That isn’'t tha point. The point
is there wers a number of others that had like camplaints,

A Out of the 1783 there’'s just one, sir.

Q Out of 17837

A I mean 1778, 1I'm sorry. Among the chief
complaints, the stomach seams like it’'s 8 little weak is
okay for Mr., Jeffers, but in loaoking through the rest of
them I don’'t £find any stomach complaints among the chief

complaints, sir.
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Q Well, thers may not be among ths chisf complaints,
but thay are in the body. If you look at Wright, he’'s got
upsst stomach a lot of timss and belly ache, doesn’t he,
sir?

A Mr. Wright?

Q Yas. I think it's the last -- szcond to last ans.

A Dkay. Yas, I see that, sir.

aQ Doctor, in your examination in 1853 you found a
numbsr that had theasa cdmplaints of pain in the abdomen, did
you not, sircT

A A history of having had complaints.

m‘ Yas, Doctor, that's what --

A A history. But not in 1853, sir.

Q Doctor, if yow'll just look at your bcxécore on
the First page, on page 34, therse is two out —-- at lesast
two, gir, out of that First group of six that have thess
complaints, present complaints of pain in the right upper
quadrant, aren’t there, sic?

A This man had a little problsm, sir, yes. Nr.
Steele.

A Doctor, I'm not trylng to ask you to diagnase it.
Rll I'm trying to sstablish with yow, sir, is that hias
complaintg were not uniqus. That'’s all I'm trying to

gastablish, Doctor.




10

11

12

13

14

15

16

17

18

18

c0

21

- 22

23

o4

B4

A For 1853 they would have been uniqus bescauss 1
don’t Find in the other arsas of the hoxscores that there
were pains in ths abdomen, sir.

Q Well, Doctor, at least two in your hoxscora had
the pains --

A Only tweo out of 35 complainsd of sorensss in the
right upper gquadrant, and they appsar to ba similar. 1It’s
80 designated,

Q Yes.

A But I don’t sea in the boxscores that thers are
any other psrsons who tomplain about abdominal discomfort or
stomach illness, or whatever. So that Mr., Willard's
complaint to me would be unique about his stomech complaint.

aQ Doctor, gdu had a number that had a develaopmsnt of
ulcers, did you not, sic?

A Therse was soms that had history of ulcers, 1
can't count them. I know what they wers like in ’79, sir,
but I can’'t tell you about 53.

(A Well, Doctor, in ’'73 youw found of the sxpossd
people that a significant number, I think you evan called it
a statistically significant numbsr, had stomach ulcsrs,
didn’t you, sir?

A Had a history of having ~-

G Isn’t that right?
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A ~~ of having upper gastrointasstinal ulcers.
Q Isn’t that correct, sir?
A Thet is correct, sir.

Q That was one of thes few things that uou did find
that was statistically significant; isn’t that correct, sir?
R That was one of the things that by history us

Found.

Q Doctor, ws're talking about HNr. willafd’s history
here, aren’'t we, and his complaint --

A Corrsct ~-

Q -- complaint about this stomach pain or gquivering;
correct, sirc?

A Corrsct.

Q And it developed from 18953 to 1878 that what Mr.
Willard’s complaint was with his abdomsan, you found to bae
statistically significant by '79; isn’t that correct, sirc?

A Therse’'s no history of ulcer in Dr. Nestmann’s
records.

Q Doctor, I'm not asking about & history of --

A Ara you talking about gquivering?

8] I'm asking about stomach problesms that devslapsd
to be trus, sir, according to gour'studu of '79. fhat'a
what I'm asking about.

A We are talking about --
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No, Doctor, sxcuss me, Listsn to my gquastion.
I will, sir.

You Found a signiFicant number of stomach problems

by history to have sxisted in 1878, did you not, sic?

A

N

A

Nag, sir.

Is an ulcer a significant problem, DoctorT

We found uppsr gastrointestinsl ulcers --

My questian, sic --

That's part ﬁf stomach problems.

My question, sir, is an ulcer stomach problems?

It is a stomach -- it's s gastrointestinal

problem, sir.,

Q
A
Q
A
Q
ulcers?
A
sir.
Q
report in
number of

A

Is that part of the stomach, sirc?

It could bes part of the stomach.

Ye=, Doctor.

Soms of them did not have stomach ulcers,

Doctor, is it a significant problem to have

- It might be, if it were -~ iF it weraes verified,

Joctor, did you Find -~ did you resport in your
1884 that it was statistically significant, this
persons with a8 history of stomach ulcer?

We thought that the -- that the frsquesncy of
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gastrointestinal ulcars, not any othsr problem, but
gestrointestinal uleers, history of, was statistically
significant, yss, sir.

Q And it is a stomach problem, isn’t it, sirc?

A It's one of the stomach problams, sir.

Q It is a stomach problem, isn’t it, sic?

A Somae of them are stomach problems,

Q Some of the ulcera arse stomach problsems?

A Right. Some of tham are.

Q And somae of them are not?

A That's right.

Q Thaese gastrointestinal ulcers that you found, sir,
by history how many of them wsrs stomach ulcers?

A I can't tell you, but ws combined the duodsnal
with the stomach, sir, in order to be accurats,

Q Doctor, the ducdenal is dirsctly adjoining the
stomach, is it not, sir?

A Correct, sir.

Q Yes. Now, Doctor, Mr. Willard’'s problem then ths
history confirmed, by that I mean historically it was
confirmed that the stomach problems wsrs significant in the
exposed people; isn’'t that corract, sir?

A Not in 1853, sir.

Q Doctor, did gow listen to my guestion? 1 said
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history. Historically, sir, his problem was confirmed to be
statistically significant, that is stomach problems, sir.
A No, sir.

Q Did you Find in ’78 to be atatistically

significant?
A Stomech ulcers and duodsnal ulcers.
Q Yes, |
. A I don't know what his problams_mere here, sir.

A Did you find that to bs significant?

A I don’'t know what his problems wsre here, sir.

Q Doctor, you'rs not listening to my guestion.

A I am, sir.

Q Did you find a stomach ulcer and ducdenal ulcers

to ba stetistically significant in ’787

A We did, sir.

0] Yas.
A It’s in the paper.
Q And, Doctor, was Willard complaining of a stomach

problsm in '537 This report that’s in front of you, Doctor,
the symptom that we’'re talking ahout, tha complaint that
we're talking about was related to the stomesch, wasn’t it,
sir?

A No, sir. If you’'re talking about number seven,

quivering like --
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Q An air hammer in the upper abdomen.

A I don't know what that means, éir. That’'s not a
stomach problsm. It can bs anything. It could ba a muscle
problem.

Q Aand it could be a stomach problam?

A It could he a liver problam,

'Q Doctor --

A It could be an escphageal problem,

Q It could be a8 stomach problem?

A Usry ramote. It's very remote, bscausse it’s not
defined here, sir,.

Q Doctor, indsed.

A You ara certainly right, sir.

a The person writing it down didn’t define 1t,‘sir,
but it could be a stomach problem, couldn’t it, sir?

A Not necessarily, sir.

Q Doctor, I didn’t ask you not necsssarily, did I,
sir? Aren’t you going to conceds that this problem that he
had Jjust might conceivably have bsen, his complaints might
concaivably have been a stomach problem?

A .No, sir.

Q You're not going to concede to that?

A Mo, sir. I'm not going to conceds to that becauss

it's inaccurats.
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Q Let's pass on to the next problem, Doctor.

A Thank youw, sir.

Q Doctor, this gentleman also had a complaint of
being hot or cold all the time, and I can’'t read that, takes
@& chaest cold, or catches, it looks like takes a chest cold
at frequsnt intervals, present two and a half years; is that
correct, sir?

A That's what number nine appears to be, sir.

Q Dactor, there wers others that have complainsd
over the ysars about infectious problasms, were there naot,
sic?

A No, sir, very few,

aQ Well, Doctor, very fsw 1s others, isn't it, sir?

A Not out of -- not uniquely, sir.

Q Doctor, is very fesw others ~— Mr. Willard was not
unigque in having complaints of colds Following this
exposure, was he, sir?

A Having Frequent colds might be uniqus, sir. Yes,
he complainsd about Fregquant colds.

G All right, I think that’'s unique, sir.

A When people do have colds, you and I have colds --

a Excuse me, Doctor. Do you think that’s uniqus
than?

A Yes. I think that he is complaining unigqusly.
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n] Doctor, I don’t know that @I understand that. Has
he got a uniqus complaint?

A He has a8 unigus complaint, sir, yes.

(A All right. Doctor, the reporter, Dr.-Nastmann,
goes on to say that he was exposed to the explosion ag
previously described March B, 1848, dossn’'t he, sirc?

A Yes, sir.

Q In paint of fact, we’'ve slready established that
it was not an axplosion, haven't ws, sir?

A Well, not in the sanse that sxplosions are usually
regarded --

Q We already sstablished that it was not an
gxplesiaon, Doctor. 1 think you cen answsr that quastion.

A Yes.

Q Did wse sestablish that this morningT?

A Yes.

Q Doctor, I established it with you Far a purposa

this morning, becauss 1 knew 1 was going to ask about this

report.
A Dkay .
Q As you know —-- I see ygou amiling -- &s you know

the problem of sxplosion, and his problems, you know that
Dr. Nestmann rslated it to an explosiaon, don’'t you, sir?

Now you know that, don't you, sir?
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A Yes. Dr. Nestmann has described it befors as an
explosion.

o .Doctar,.in point of Fact, Mr. Willard wasn’t even
in thers when it exploded or whatever occurred, was he, sic?

A That's quite true, sir.

Q Yes. But Dr. Nestmann reports that he was,
doesn’'t he, sir?

A I don't balieva he says that hs was expossed to the
axplosion.

Q Oh, that's exactly what ha said in that 1line we

Just read. Patient was sxposad to the explosion as
previously dascribed. That's exactly what he says, isn’'t .
it, sir?

A He's saying that generically, sir.

Q Excuse me, Doctor. That is sxactly what ha’'s '

saying that this patient was exposed to the explasion; isn?t
that correct, sic?

A Yes.

Q Yes. And, Doctor, you know that because you
checked it when you saw whera 1 was going at recess. 1 ses
you nodding your head yes. 1°'d like the record to get thaé.
You know because you went back and looksed at the report and
saw that he wasn’t in the explosion, that he only came in

hours later, isn’'t that correct, sic?
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A I have known that for 35 years, sir.

Q Fine, Doctor. |

A Okay. I knew that in 1843, and I'va known that'
since. I've talked about it many times about Willard’s
relationship to that run-away reaction.

Q All right. 7Tell ms this, Doctor, you knew that
this report by Nestmann was submitted to the Commission in
'S3 in which he says his psychoneurosis is related to ths
explosion, liks combat Fatigue. ' Did you evar tasll the
Commission that this statement of Dr. Nsstmann was npt trua,
and that this man was not in the sxplosion, and that his i
psychonsurosis could not be like combat fFatigue? Did gauI
aver tell the Commission that?

A I didn’'t have to, =ir. !

Q All right, Doctor. i

A 1 didn’t havs to. |

|

Q Let’s go on to this report, Doctdr. This repnrﬁ
by Or. Nestmann in 1953 states, does it not, sir, that on
the last page, the last paragraph, any psygchonsurotic
individual doss poorly under stress, whather this stress is
an exp;osion, whether it is front-lins duty in the service,
or any othsr traumatic sxperience, makes no differsnce?

Isn’t that what hs sald, sirc?

A That is what ha wrote at that time, sir.




o w

3

10

11

2

13

14

is

16

17

iB

189

20

21

ee

a3

[ §

74

Q Yes, Doctor. He did write that at that time, and
I

he rélatsd this, he said this man was a psychoneurotic who
reacted poorly to this explosion that he wasn’'t sven in;
isn’t that corract} sir?

A No, sir, 1t is not correct, sir.

Q Oh, Doctor, didn’t he tell ~- dossn't he say heras
. |

that this man rsacted poorly to a stress of ths explosion,

equating it to front-line duty?

A That is what -- that is what ths sentence reads,
sir.

QR Yes, indeed, 1t does.

A Yes, it doas.
Q But you know that Mr., Willard’s problem came afﬁer

I
his exposura and developed sometima after his exposure, tﬁat

is nervousness; you know that, don’t you, sSir?
A 1 know that Mr. Willard wasn’t present --
Q Excuse me, Doector.

A -- at tha time of the run-away rsaction,.

G Resd my question back to him, pleass.
(Question resad.)

THE WITNESS: Would you read it again? I'm scrrb.
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a (By Mr. Carr? Don't yow, sicT -

A I'm asking her to read it again, sir.
(Question read.)

THE WITNESS: I don’t belisve you saild sxposura,

sir, did you?

o (By Mr. Carr) Yes. [ said exposure, Doctor.
A 1t came as -- in relation to his sxposura.
Q My question was, Doctor, it came -— his

nervousness daveloped at some time after his exposure, did

it not, sir?

é I'm not sura I understand the question. Exposura
to -~

Q To the product of ths run-away r=action. '

A To the run-away rsaction?

Q To tha TICDO, sir.

A Well, he was still -- hs was still working when
his complaints of nervousness occurred.

a . Doctor, my Question is -~

A He wag still working.

A -— my question is these complaints started after
the exposurs, did thesy not, sir?

A During the exposurs, sir, not after. During.
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Q They occurred after he was First sxposed, did they

not, sirT

A ‘After he wag First exposed, yes, sir.

Q Yes, Doctor.

A Yes,

Q He did not have complaints of nervousness prior to

the exposurs, did he, sir?

A I don’t knaow that.

Q Doctor, you do know that. Look at your records,
sir, and see if there’s any statamént in your 1853 report or
in your 19850 report, or your 1848 rsport, that he was
nervous prior to this episods, sir.

A No, I don’t have any record of that, sir. No.

Q He states ha becams nervous afFter this exposurs,
did he not, sir?

A Yas, sir.

Q And, Doctor, it was soms months aftsr the
exposure, wasn't it, sic, that he started having his
problems?

A I believe that's true, sir.

Q He didn’t even notice the acne until six weeks
after the first expaosurs; isn't that correct, sir?

A I haven'’t referrsd to the 1548 report recsntly,

but that may be accurate, sir.




10

11

12

13

14

15

16

17

18

18

20

21

ee

23

24

77

Q Wsll, it reports that hs entered the bullding
several hours after the explosion, symptoms were First notsed
by this pat{ent about six wesks following his first
exposure, that's what it sayg, and followed by an aching
type of pain in ths calf of his leg. That’'s in Exihit 153&;
sir. It wasn’'t until mid Auguat that he was eveh awars of
his comedones. ﬁfter'hs had his first episode of pain in
the calves he sxperienced rspeated bouts of such pain with
increased intensity with time. During the First part of
1948 the aching was so intsnss that he was wunable to walk
and entersd a hospital where he remained for 16 days. In
'43 he's complaining -~ ha complained of insomnia and
narvousnass; isn’t that correct, sir, since the
hogpitalization?

A At ths time we First sxamined him he complained of
insomnia and nervousnsss, yas.

Q Isn’t what I read to you correct, sir?

A That is correct, sir.

A fAnd, Doctor, the report that Dr., Nestmann gave to
the Commission that this man was a psychoneurotic
individual, whe all of his problems stemmed from an
explaosion like in combat, simply borne out by ths rscord
relating to Mr. Willard, is it, sirc?

A I baliava‘it is borne out by ~—
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Q Doctor, is there_éngthing in the rescord that

suggests this man was psychonsurotic?

A Yos, sir,.

1] Baefore his exposurs.
A Befors, no.

7] Yes, Doctor.

A But in the 1853 rsport, yes.

a Sir, is thers anything to suggest that he was made
psychonseurotic by an explosion similar to combat?

A By an sxplosion?

X Yas, Doctor.

A No, sir.

G Becausse theres wasn’t an sxplosion, and sven if
there was, he wasn’'t there when it exploded.

A That'’'s quite true, sir.

A Ha could not be reacting to stress of an explosion
as suggested by Dr. Nestmann, could hs, sir? Answer that

quastion, pleass, Dr. Suskind.

A Yes, sir, he could ba.

a Ha could?

A Yas, sir.

Q He could be reacting to strass of an explosion
whera he wasn’t ~- when he wasn’'t even therse, and it didn’t

sxploda?
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A Yes, sir.

Q Doctor, how can you react to snméthing that didn’t
axist? .

A ‘May I answer tha gquestion?

Q Doctor, my gquestion is how can you react to

samething that doesn’'t exist.

A Dkay. Dr. Nestmann refers to the sxplosion in e
genecic fashion. He is not talking about thes actual
incident. He's tslking about the results of that incident,
He's talking about, and he knew what hs was talking about,
he knew that he was talking ahout the materials of that so-
called explosion. And Mr. Willard was exposed to the
products of that run—away reaction. That 1s what Nestmann
is liksly to msan., And I -- and alsc the Fesar, he is
rsacting as in combat fFatigue. Combat fFatigus rsfsrs to a
state of psychoneurosis in which the combat parson develops
a Fear of ths risk, thes risk of combat., The fear of the
risk of combat. And that’'s what Dr. Nsstmann ia talking
about,

@A Doctor, I'm guite interaested in the First part of
your answsr whers you say —-

THE COURT: HMr. Carr, before you pursue that, is
this a good place to break?

MR. CARR: No, your Honmor. I'd like to gst this
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point established.
THE COURY: Bo ahead.
Q (By Mr. Carr) UWhare you ssy Dr. Nestmann saild his
psychoneurnsis is caused by the exposurs to the material.
A I didn't say that,
MR. CARR: Would you read the First pert of his
answer back pleasa.
THE WITNESS: I said --
MR. CARR: Would you read tha first par£ of his

answer hack.
CAnswer raad.)

MR. CARR: Thank you.
THE WITNESS: That’'s what ] meant, sir.

Q (By Mr. Carr) Yes, indeed. He was sxpossd to the
products of the run—awsy reaction to the materials, was he
not, sir? That's what you said, and that's what you meant,
isn't it, sir?

A Correct, sir.

Q Thank ygou, Doctor.

A And he had symptoms from that.

Q- Thank you, Doctor. One of the symptoms that he

had from that was the psychonsurosis?
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No, sir, sbsolutaly not.

Doctor, isn’t that what followsd his exposurs to

the materials?

A

Q

It’'s the Fear of that.

Doctor, did the psychonsurcosis follow his exposure

to the matariagls?

A

The psychaoneurnsis followsd this man, as Dr.

Negtmann points out --

R

A

A

2
materials

A

sir.

‘Doctor, my question is --

—-— combat fatigue, which is the fear,
Doctor ~-

The Fear of that problam.

You're not listening to my question.

I am indeed, sir.

Pasychansurasis followed the exposure ta the
of the sxpleosion?

The risks from the materials of that explosian,

Doctor, you're not answering my gquestion.

MR. CARR: Your Honor, would you dirsct the

witness to answsr my question.

THE COURT: Doctor, answer the question.
THE WITNESS: Yes, sir.

THE COURT: Answer the question as it is asked of
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‘you, plsasa.

THE WITNESS: Okay. Wouwld you ask the question
again, please.
MR. CARR: Would you read the question to him

again, please,

(Question read.?

Q (By Mr. Carr) Did it not, sir?

A No, sir,

Q He was psychonsurotic before he wes exposed to thse
materials?

A I don’'t know, sir,

Q The psychonsurcosis followad his sxposure to tha

materials, it came after his exposure to the materials of
the sxplosion, did it not, sir?

A It Followed, but was not causad hy.

Q Doctor, my question is in point of time, the
psychoneurosis cama after his exposure to the matserials in
the explosion, did it not, sir?

A After his exposurs to that —-- to thoss materials
in time.

Q Thank you, Doctor.

A Only in time, sir.




10

11

la

13

14

15

16

17

18

19

c0

21

ee

23

24

B3

MR. CARR: That's all I nsed, your Honor.
THE COURT: Wa’ll break until 1:15 For lunch.

Court is in rBcaess.

(Lunch recess.)

THE COURT: Ladiss and gentlemsn, I may not have
told you sarliser, we’rs going to break at 3:00 today, rather
than at quarter to five. So I may have told you earlier,
but I don’t think I did. Nr. Carr, you may proceed.

Q (By Mr. Carr) Dr. Suskind, T think we sstablished
Just shortly before noon that Dr. Nestmann was refercing to
ths —- talking about the results of the exposura, that he
was talking about the materials of the so-called explosion,
and that he was sxposed to the products of the run-away
reaction, and that was what Br.'Nastmann was likely to
mean., Do uou recall that, =ir, when hsa described ths
psuychoneurogsis that Mr. Willard had?

A I do recall I said that.

Q Yss.

A But thset was only part of it, though.

Q I understand that, Doctor. But that part -- wae’ll
explore the other part in a moment., What Dr. Nestmann was

saying than in your judgment was that this man, who you say
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Dr. Nestmann knew what he was talking about, but the man he
was talking about was exposed to the products of the run-
away reaction, and after that sxposure to that material
developed this psychoneurosis; correct, sir?

A In time, yes, sir.

Q And, Doctaor, gau know that there have heen, ngt
Just this man that has heen diapnosed as having
psychoneurosis, or having nervousness, but that a
significant number of thesse men had similar problems; isn’t
that correct, sirc?

A I believe they did, sir.

Q And you alse know Doctor, that all aof these
problems according to your reports, all of these problems
connected with this nervousnass and the psuychoneurosss all
developed following the explosion, and for that matter
following the chloracne, the cutaneous lesions; isn’'t that
correct, sircT

A In time, sir, yes.

Q Doctor, well, in point of time these men, the 38
that uou examined, 29 of the 36 developed problems, and cf
those 36, 17 of them davelopaﬁ nervousness problems; isn’t
that correct, sir?

A They did.

Q Doctor, was thare a history of anything else,




e

12

i3

14

15

16-

17

18

19

20

cl

ee

23

24

BS

anything else that thsy might have been sxposed to or might
havae been subject to that could account for the causation of
thase psychoneurocses, any other materials that thsy wers
exposed to that you’re awars of, that could account fFor ths
psychoneuroses and these nsrvousnass problems devaloping at
the point of tims that they developed?

A Yss, sir.

Q What othsr material o what other circqmsténces
were involved, sir?

A The circumstances wers tha fact that there was a
run—away reaction, there wers people who became sick.

Q Doctor, that's the thing that you already said.

A May 1 Finish, sirc?

IR My question to you, sir —

A You said circumstances, and I will give you tha
cicumstances.

MR. CARR: Your Honar, will you ask the witness to
stop when I'm trying to ask him a qusestion, clarifying it.
MR. HEINEMHN: Your Honor, may we approach the

bench on that subjsct?

THE COURT: Yes, you may.

(The fFollowing proceedings were had at the bench

put of the hearing of thes Jjury:)
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MR. HEINEMAN: Mr. Carr obhjects, ha asks the
gquestion, he says what other circumstances, sir. The man
gets about eight words out of his mouth, Mr. Carr doesn't
like what he's saying, so he cbjects to it. He starts
intercupting him.

THE COURT: Keep it down.

MR. HEINEMAN: Then he asks you for heslp, saying
the man is interrupting his gquesticn. Now the problem is he
interrupted the witness® answer and I object to it. .1’'d
like the witnass to be abhle to explain the circumstances
that Mr. Carrc asked fFor in the gusesstion.

MR. CARR: Mr. Heineman is ignoring my gquastioaon,
which said what other materials other than materials in the
gxplosion, and what other circumstances other than ths
incident could account for the psychonsurosis. |

MR. HEINEMAN: UWell --

MR. CARR: HMay I finish please. The witness is
relating this same circumstance. [’'ve asked him Far what
other circumstances, what other materials could they be
exposed tao to account For thesse problems; That’'s what I
asked him.

MR. HEINEMAN: Could I have the court reporter
read the question back?

THE COURT: No. I heard it, I heard the answer.
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Mr. Carr's account of it is correct. It was not responsive
to the guestion. It was repeating what he said before.

Your ob)ection is overruled.

(The Fallawing procesedings wers had in the

prasence and hearing of the jury:)

Q (By Mr. Carr) Daoctor, in cass I didn'; makeg 1t
clear in my guestion to you, sir, my question to you is what
other materials other than the materials in this incident or
what other circumstances other than this incident could
account Far, to have caused the nervousnass and the
psychonsurosas, sic?

A what I had attempted to say, sir, was that as a
consequence of this incident, as a consequencs of this
incident --

Q Doctor, that's where 1 interrupted you. 1 want to
know what other circumstances or other materials. 1 know
about the consequences Fram this inéident. You're trying to
tsll me the cansequences of this incident. Now exclude
that, Doctor. hat I'm asking you, sir, other than this
incident, other than the materials involved in this
incident, what other materials aor what other circumstances,

sir, could account for ths nervousness or the neurasss?
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A I am attempting to answer that gquestion in terms
of circumstancaes, sir.

Q Okay. Let’s do it one at a tims, sir. Any other
materials that you are aware of that ara in the record that
could account for thase problems? .

A I don’t know., I can’t answer that question.

Q My question, sir, are there any other materials.
You do know what's in the record. You made the rscord. Are
there any other meterials in the rscord that you know of to
which these men ware sxposed that could have caused tha
nervousness and the psychoneuroses?

A 1 cannot énswar that question because you have

related it to causa, and I can’'t relate it to causs.

(] Doctor, my guastion is -~
A You said cause, sir, and I can’'t accept that.
2 Doctor, my guestion is what other matsrials, othser

than these materials, could have caused this nervousness?

A I can’t answer that question, sir.

Q Is it because yau don’'t know of any other
materials --

A No, because yaou used ths word "cause,” sir,

Q Yas; Doctor, I am using the word cause becausa the
psychoneurasis was caused either by, as Dr. Nestmann said,

the materials to which they wers exposed, or to the incident
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igself. That’s what Dr. Nestmann has said. I'm now
exploring with you, Doctor, what other causss could there
be, A, what othsr materials other than the materizsl in this
expasure, B, what other circumstancss, other than the
circumstances of this exposure, this incident, this
reaction. Now that's what I'm doing, Doctor. Now whst
other materials do you know of that the men were exposed to
that could have caused these nsrvous problems,

psychonsurosaes problems that these men all had, 17 of them

had”?
A I can cite one, sir.
] Pleasse do, sir.
A This is one, and you have read it to ma, where the

man indicated that his nervousness seemed to be caussd by
niran. Niran is a rubber additive.

Q I don't recall thé niran.

A Wwell, I do, sir. And it’'s in the record.

Q 1'1]l accspt that, Doctor. That's Fine. Anything
othar than the niran?

A I don't know, sir.

Q All right. Now what othser circumstancaes, sir,
other than this incident ars you aware of that’s in the
rscord, sir, that could cause this nervousnass or

psychaneuroses that thase men had? Ars there any ather
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incidents or circumstances that could have csused this,
other than the ocna in question?

A I cannot answer that eithar, sir, because I don’t
know.

G Doctor, is the answsr that you don’t know of any
othsr cirpumstances that cowuld havae caused it, or any othser
incidsnt that could have caussed it7?

A 1 cannot answsr the qusstion, sir.

MR. CARR: Your Honor, would you direct the
witness to answar that question.

THE COURT: Doctor?

THE WITNESS: Yss, sir?

THE COURT: The gquestion has been clearly put.
You have to answer the question.

THE WITNESS: Would you repeat the question,

pleasa?
(Question read.>
THE WITNESS: I don’t know of any other incidents,.
Q (By Mr. Carr) Thank you, Doctor. And, Doctor, soO

fFar as your knowledge is caoncernad, other than the one
incident of tha niran exposurs, the materials to which these

gentlemen wers expossd to, which precedsd their onsst of
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neuroses was tha 2,4,5-T and its contaminant; isn’t that

correct, sic?

A Thesa men wha wsre refsrring to --
Q Would you answsr that question, please, Doctor.
A Wers exposed to 2,4,5~T and its contaminants,‘gas,

sirc.

A} Is that a yes to my question, sir?

A ¥Yes, I helisve it is.

Q And, Doctor, the only circumstances that you're
aware of that would be related to or predated or preceded
their nervousnaess and psychonsurotic condition was the
incident and thse circumstances surrounding the incidané;
isn't that correct, sic?

A That I can’'t answser either, becauss --

Q Doctor, my question is so far as you know, and I
thought you just gave us the answer that this is the only
circumstance sa far as you know, you have no knowlsdge of
any othar incident or any other circumstances that could
ﬁave caussed this psychoneurnsis; isn't that corrsct, sirc?

A I belisve -— I bhelieve I do, if I ssarch my memory
for causé of psychoneurosis.

a Oidn't you Just tell me, Doctor, that you knew of
no other circumstances or incident that could have caused

the psychonasuraosis iﬁ these men that were involved in this




10

11

ie

13

14

15

16

17

18

18

20

21

22

23

o4

#

o8

incident? Didn’t you Just tell us that, sir?

A If you’re talking about industrial incident,
that's trua.

Q Doctor, do you know -=

A Industrial incidant.

Q Doctar, do you know, do you hava knowledge of any
incidents in these men's lives that caused their
psuychonsurosis, that cowld have caused their psychoneurosisT
What incident, if any, do you have knowledge of that could
have caused it, sirT?.

A There are sny number of persons —-—

Q Doctor, thers are any number of causes of
neuroses. I’m asking you what is your knowledge in these
group of peogplp’s lives, in these men’s lives that could
have caused their psychoreurosis, other than the inecident in
guestion? I’'m asking you about your knawledge.

A Are you referring to ——

MR. HEINEMAN: Excuse me, Doctor, let me ohjyect.
Your Honor, ohjection. He interruptsd the answer.

THE COURT: Ths objection is overruled.

THE WITNESS: Are you refserring to 17797 Are you
referring to thase peoplsT

Q (By Mr. Carr) Doctor, you understand the question

that I°m-asking uyou?
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A No, I don’t. 1 have to refer to specific psopls.

7] I'm talking about thess men that you saw in 1853,
these men that Dr. Nestmann has seen and said has
psychoneuroses. Thase are the men that I'm talking abaut,
gir. What incidents, other than this run-away reaction
incident was there in the lives of thass men of which you
have knowledge, sir, that could have caused the
psychoneurnsia?

A I can name one, sir,

a Please do.

A Harold Young.

Q Yes,

f Harold Young.

Q What incident in his life could havses caused the
psychonaurosis, sir, othsr than ths incident in question?

A Okay. This was 1350 --

Q Doctor, my question -~—
A I'm talking about an incident, sirc.
Q Yes.

A A specific incident.

Q Right.

A And please let me finish., He was as a rasult-of
treatmsnt, hs had become hyperpigmented, and he didn’t

rgalize how hyperplgmanted he had become. This is 1950 now.
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It’s in West Virginia.

Q Doctor, let me interrupt for a minute. The
hyperpigmentation was causad by exposure to these matarials,
was it not, sir?

A Let me tell you about the circumstancas, though,
sir.

Q Was it not caused by the exposure to thess
materials?

A Not necessarily. It could have bheen caused by the
trsatmant.

QR Doctor, did you not report that it was caused by
exposura to the materials?

A But I’m not talking abhout the huyperpigmentation,
I'm talking about the incident.

Q Doctor --

A Please let me finish.

& Doctor, would you please confine yourself to
circumstances other than the incident in quastion.

A I will, sir.

Q Doctor, the hypecpigmentation was caussed by the
incident in gquestion.

A I will, sir, iF you’ll 1et me Finish,

MR. CARR: Your Honor, would you instruct the

witnass tao let me Finish my quastion?
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MR. HEINEMAN: Objection, yocur Honor, he
interrupted the answar.

THE COURT: Doctor, please wait until thea attornsy
has finished the guestion.

Q (By Mr. Carr) Dactor, the hyperpigmentation was
caused by the incident in guestion, was it not, sic?

A No, sir.

‘0 It was not?

A It was one fFactor, sir.

Q Doctor --

A Only a Few had hypercpigmentation, sir.

Q Yes, and he was one of the few that had it, wasn’t
he, sir? Nothing slse happenaed, ha wasn't expossd to
anything elss to cause ths hypsrpigmentation, other than the
materials, was ha, sir?

A I don’t know, sir. He was being trsated —--

Q Doctor, look at your report, and let's get that
established fFirst.

A He was being treated for his --

MR. CARR: Your Honor, would you dirsct ths
witness to look at his raport.
THE COURT: Doctor, pleass follow the gquestion.

Q (By Mr. Carr) Doctor, pags 13 of your 1853 —-

A I'm talking about page 10 on my 18950 report, sir.
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Q Doctbr, page 10 refers to Mr. Selby and fr.
Willard. Paéa 13 refers to Harold Young.

A I'm sorry, sir, it’s in the 1850 report.

aQ 1850 report?

A Yas, sir, it is. 1It’'s on pags -

Q Excusae me one minuta. Ars you talking about
Exhibit --

A It’'s gn page 10.

Q Yes, Doctor. He, according to this report, and
according to your 1953 report, he developsed chloracna, did
he not, sir?

A I'm reading on page 10, sir, and I'd liks that to
be read. We all know he desvsloped chloracne. I'm not
talking about his chloracne, I'm talking about the

hyperpigmentation and the fact --

Q Doctor —-
A —-- that he became emotionally disturbed —-
Q- Doctor -- your Honor, would you dirsct the witness

to lat me ask him a questian.
THE COURT: Doctor, please, I’'ve asked goﬁ beforse.
Please follow my requests. Lst the attorney ask his

gqusstion and then respond only to the guestion.
THE WITNESS: Yes.

I {(By Mr. Carr) Doctor, this man, Harold Young,
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developsd chloracne, did he not, sirc?

A Among other things, hs did, sir.

Q And he want to a local dermatologist, did he not,
gair, For X-rays —— X-ray managemant of his skin lesions,
sir.

A Correct.

Q And afFter ssveral vigits to the decrmatologist his
skin becams dark and remained a gragish-broun cn;nr For
about a year; isn't that right, sir?

A That is correct, sir.

Q And while he raeceived peeling therapy Pfom another
dermatologist, he developed this sams hgparpigmantation“
problem again, did ha not, sir?

A Yes, sir.

Q This hyperpigmentation caused this man to go in
saclusion} did it not, sic?

A Na, sir.

Q floctor, look at page 9, if you would, sir. Your
very words, sir, quote, the hyperpigmentation has caused
this .patient to go into seclusion. DOr. Suskind ——

A Thare's an sxplanation for it, sir.

MR. CARR: Your Honor, would you direct ths
witness to let me finish mquueétion.

THE COURT: Doctor, we'vs gone through this thres
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times in the last half hour. Lst the attornay ask the
question, please.

Q (By Mr. Carr) Doctor, the words, gquote, thse
hypsrpigmentation has caussd this patient to go into
saclusion are your words, aré thay not, sir?

A They are, sir.

Q And, Doctor, it also points out that this man was
8 handsome man, active man beforse this hypearpigmentation
took place, and he developad a numbher of psychological
problems, things that he deeply resented following this
hyperpigmentation; isn’t that correct, sir?

A No, sir.

Q It’'s not correct, sic?
A No, sir, it’s not correct. 11t’s not complete.
A Doctor, I haven't read the entire report to you,

but haven't I read to you what this report says, among other
things?

A Paraphrased it, ues.

] Is it true that, Doctor, that hs was a handscmé
man and gquite proud of it, as you say on page 107

A Yas.

Q Is it true that it caused him to have a condition
whicﬁ ha deeply resented and as a result has secluded

himself from most social activity? Is that also true?
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A No, sir.

Q | Ooctor, isn't that what you said? Didn’t I rsad
it to you, as a result has sscluded himself from most social
activityT

A That’'s only part of it, sir. Why don’'t you read

the whole santence?

] 1’1l be glad to read the whole sentence, Doctor.
A Right from this man is -- From tha malanoma, sir.
Q Let me read tha sntire paragraph.

A Okay, if you would, please.
a Sure, Doctor, that you wrote in this axhibit.

*Tha interview revealed tha presence of a disturbing

emptional prablem.” Is that carract sa far?
A Right.
Q *»This man 1s handspme and quite proud of it.”

Correct, sir?

A That's what I wrote, sir.

Q "He also has strong racial prejudics.”
A  That's correct.
(R] Isn’t that correct also, sicT

A That's right.
Q "The melanoma has caused him to be mistaken for a
Negroe, which he deeply resents, and as a result has secluded

himself from most social activity.”
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A That’s correct, sir.

Q Doctor, is that what you wanted me to read, that
this man resented being mistaken for a Negro? Is that what
you wanted me to read, becauss that's what 1 omitted?

A Corract,

Q You wanted ms to read that?

A That was in 1948, sir.

o I understand that, Doctor.

A And thers was --—

Q It’s not 1949 now, and I wished to omit that
statement, Doctor.

A But I think --

Q I avoided, I wished not to read that statement,
but you wanted it read, did you not?

A I did, because that points out the reason for his
psychonsurosis, sir.

Q He was caused toc ba psychaoneurotic because of his
appearance, was he not, sir?

A Becausa of his fears bescauss of his social
prejudices too.

Q Bid it cause him to be psychoneurctic becausa of
his appearance, sic? |

A Bacause of people’'s reaction to his appearance.

MR. CARR: Your Honor, would you instruct the
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witness to answer my question?
THE CDURT: Doctor.
THE WITNESS: 1 thought I had.
THE CORT: You’ve got to respond to the gquestion

that was asked of you, not anothsr question. Plaass

respaond.,
THE WITNESS: Wpuld you read the gusstion, please.
(Question read.)
THE WITNESS: No, sir.
Q (By Mr. Carr) What, othar than this appsarance,

caused him to be psychoneurcotic, Doctor?
A The social reaction.
G What caused the social reaction, Doctor?
A His hypsrpigmentation, sir.
Q His hyperpigmentation caused the social reactian,

which caused the psychoneurosis; is that correct, sir?

A Which may have been rasponsible for his --

] Is that correct, sirc?

A Yes, sir.

Q And, therefora, the psychonsurasis was a dirsect

cause, right inm line, was it not, sir, with his

psychoneurosis and the hyperpigmantation?
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A That was ons factor, sir,

Q Yea, Doctor, that was thse factor which csussd this
man -- was there anything slse, other than the
hgpsrplgmsntation, sir, that causad his psychonsurosis, sir?

A Yes,

Q What else, sic?

A His own prejudices at the tims, sir.
Q Doctor —-

A His own attitudes.

(] Indeed, Doctor.

A That's quite true, sir, and I think you’'ve got to
Eacé it, whether it's ’'49 or ’BS6.

Q No question about that, Doctor, indesd we do have
to face that. And soms psopls have to Facse it sveryday of
their life, Doctor.

A You said it, sir.

Q Now, Doctor --

A I agree with you, complstely.

(V] Did Monsanto hire just unprsjudiced people in
1848, or did they hire the run-of-tha-mill psople as they
come in, both prsjudiced and unprejudiced?

A I have no idea, sir.

Q Doctor, indesd uou.do have an idea. 1It's in

Charleston, West Virginia. There are prejudiced peopls,
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there are unprajudiced peopls in Charleston and Nitro, West
Uirginia, Jjust like there is in Belleville, Jjust like there
ig in East St. Louis. You know it’'s a fact, don’t you, sir?

MR. HEINEMAN: May Counsesl approach the bench?

THE CDURT: Yes you may.

(The following preceedings werea had at the bench

vt of the hearing of the Jjury:)

MR. HEINEMAN: This is surely not conceivably
relevant whether Monsanto hires prejudiced peopla or
unprejudisd people.

MR. CARR: It is relevant, becauss, your Honor,
nobody is entitled to be a psrfect psrson, and, thersefore,
if one gsts injured because he is an imperfect psrson, that
is not a defense that it was caused by the product which
acts upon a prejudisd person, and, therefore; the injury is
the same regardless of it. The causation was the material
that caused the hyparpigmantation.

| MR. HEINEMAN: That's about as far rsaching a
theory as I've ever heard about. This whole Nitro issue is
not relevant to the lawéuit, let alone what Monsanto’s
hiring practices were.

MR. CARR: It is most certainlu., It is relevant
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to show what dioxin caused, which your company has denisd
and covered up the effects of what dioxin can cause for
many, Many Ysars.

THE CODURT: Two things. Therse's an old addagse

that one takes a plaintiff as ona finds them. I think

that’s basically what you’re saying hers.

MR, CARR: That's correct.,

THE COURT: This was opsned up by your witness’
insistsnce on that part of it being read in the mannar, I
might add, that was unresponsive to tha quastion that was

being asked of him at the time. On the basis of both of

those grounds, your abjaection is overruled. You have long,

months ago, madse your ocbjection as far as the relsvancy of
the Nitro incident. We coversd it a long, long time ago.

So ths ohjection is overruled.

(The following proceasdings were had in the

pressnce and hearing of the Jjury:)

MR. CARR: Kathy, would you read the lasﬁ

quaestion.

(Quastion read.)




10

11

iz
13

14

15

16
17
18
18
20
21
22
23

2k

105

THE WITNESS: Probably so, sir, ges.

Q C(By n;. Carr2? Doctor, you know that the emotional
maka-up and the prejudices for good or bad that are in all
of us go into make up sach of us; you know that, don’t You,
sic?

MR. HEINEMAN: Excusa ms, your Honor, may Counsel
approach thé.banch aggin?

THE COURT: Yeas, uyou may.

(The following proceedings were had at the bench

out of ths hearing of the Jjury:>

MR. HEINEMAN: Your Honor --

THE COURT: Wait ’till he gsts up here.

MR. HEINEMAN: Your Honor, the pursuit of this
antirse thing is nothing -- it has nothing to do with the
merits of this lawsuit. It is designed to inflame members
of the jury. I object to it. I think it’s an issue that we
mugt discuss very strongly. 1 would ask the Court for a
recess so that we can go into chambers and discuss this
question. It i1s a very serious problem to bs raising these
issues in fFront of this Jjury.

MR. CARR: I didn’t raise the issua, Counsel.

THE CDURT: The objection is overruled. 1’'ve
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already ruled on it. I think my ruling is corrsct. Your
objection is overruled. It has bsen more than adequately
covered at this conference at the bench., My ruling is that
it’'s ngt improper. The objection is overruled. 11’1l make

it a continuing obgsction to the line of questioning,

resarving all of your objections,

(The fFollowing proceedings were had in the

presence and hearing of the Jury:)
MR. CARR: Would you rsad my last gquestion again?
(Quastion read.?

THE WITNESS: In part, sirc, yes.

Q (By Mr. Carr) Doctor, is it your belief that
Monsanto is entitled to expose to contaminants only those
paople who are unprejudiced or are people who havse biases
and prejudices also entitled not to be axpossd to harmful
materials?

A I don’t understand the question, sir.

MR. HEINEMAN: Your Honor, may Counsel approach
the bench?

Q (By Mr. Carr) 1It’'s so simpls --
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THE COURT: Yes, you may.

(The Following procesdings were had at tha bench

agut of tha hearing of the Jjury:)

MR, HEINEMAN: This is completely irrselsvant, your
Honor. The gquestion, to ask this witness’ opinion as to
what Monsanto is or is not entitled to do is absolutely
irralevant. Now this is ridiculous. Mr. Cerr continuss to
pursus this question., He's trying to raise some
inflammatory issue in front of the jury. I mean it’s bhad
enough that it’'s gone as far as it has, but he keops
pursuwing it and turning the knife in this isswe in front of
this Jurg,Aaﬁd I ohject to it. UWhether or not Monsanto is
antitled to do this or isn’t entitled to do it, this witness
is not competent to say.,

MR, CARR: But hse has done so. He has implied, hs
said, "Ahh, this person is prajudiced.” He's implied,
therefore, 1t’'s Just tough that he happened to get -—-

MR. HEINEMAM: That isn't what he said.

MR. CARR: VYesa, indsad.

THE COURT: Okay. Yow are now repeating
obJacﬁicns. Ths other two times you came up here they weaers

new, they hadn’t besn raised before. You are now repséting
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irrelevance and inflammatory objsctions. You’ve nmade it

before, in which I've also made as a continuing objection.
They are centinuing. They are For this entire line of
qusstiaﬁlng. Unless you havs a nauw objaction, don’t —— 1
notice also that after sach of tha gquaestions in this lins of
quastioning thera’s been such an objection. Unless you have
a nsw objection and not a continuing objection, bacause I

dan’'t want svery question stopped for a minute or |a coupls

of minutes and have gou come up to the beanch for a
confarence for something wsa’'ve slready dons. So keep that
in mind in your future objections. As I’ve done before,

these objections are overrculed.

(Tha following proceedings ware had in tha

pressnce and hsaring of the jury:)

MR. CARR: Would you read the last question again,

pleassa.

(Queastiaon read.)

THE WITNESS: I think the quesion -- ths answar‘is
vary obvious. It’s no, sir.

A (By Mr. Carr) HMonsanto is sntitled to harm
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anybody, whethar they’'re prsjudied or unpraejudiced; isn't
that corract, sir?

A I don't know how to answer that question. You usse
the word "entitlsd.”

Q The emplouysr takes the smployses in that condition
that they’rs Found, they'rs subject to an axamination, a
pghsical, if they want a mental axamination, and they taks
thoss emplouess for good or bad as they are; isn’t that
correct?

h. Ahsalutely, sir, Absolutsely.

Q Simply because this man is racial;g prejudiced is
rna reasan For him not to be able to say that his emotional
probhlams wers caused by his -— his psychonsurotic prbblems
were caused by the hyperpigmentation, which was caused by
the chemical; isn’t that correct, sir?

A I don’'t understand the question. 1It’s a very long
ona, sir, 1t has many different parts., Would you mind
repeating the question so I can taks it apart.

Y

(Guestion read.)

THE WITNESS: I didn't say that.
Q (By Mr. Carr) Could you snswer that guastion,

please, sir.
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A I don’t know how to anawser it, sir.

A You can answer it yes, Monsanto, or you can answer
it no, Monsanta.

A Would you rastats the question so I understand it,
sir, plsasa.

Q Would you read the question again to him, please.
(Question read.)

THE WITNESS: He can say that if he wishes, surs.
Q (By Mr. Carr) Doctor ~-
A The answer was yes, he can say that if he wishes.

Q Doctor, isn’t it appropriate that he should say

~

. that, that his hyperpigmentaion, if he is a prejudiced

individual, and the hyperpigmentation acts upon him as he
was the way Honsanto hired him, isn’t he entitlsd to say,
"Hey, I'm psychonsurotic because of what Monsanto did to me
as a human being, as an entity, with my prajudices, with my
likes, with my dislikes?” Isn’t he antitled to say that,
sirc?

A IF he wants to, yes, sir.

Hﬁ. HEINEMAN: Your Honor, axcuse mg, may wa

approach the bench?

THE COURT: Yes; you may.




Ny

10
11
1z
13
14
15
16

17

18

18

20

el

22

23

24

111

(The following procesdings wera had at the bench

out of the hearing of the jury:)

MR. HEINEMAN: Now he's asking the witnesss to make
mortal Jjudgments, legal Jjudgments, what this man is entitled
to dg or entitled not to do. That’'s not relsvant.

MR, tﬁRR: Dh, your Honor --

MR. HEINEMAN: This witnass is not compstent for
that.

THE COURT: I want to stop you right now. You are
repeating an objection you made befora, and 1 asked you not
to do it. I have overruled it befors. I am overruling it
now. This guestion is no different than the other question.

MR. HEINEMAN: It is different.

THE CDURT: It is not. Objection is overruled.

Let’s get back to the question.

(The following proceadings wers had in the

prasence and hearing of ths Jury:)J

Q (By Mr. Carr) Doctor, you understand the reason
For that guestion is because you saild that Harold Young was
prejudicad, and his psychonsuronsis results From his

prejudice; isn’t that correct, sirc?
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A No, sir.

Q What did his pshehonsurasis result from, than,
sir?

A The psychoneurosis, as I understand it, in part or
altogether, and psychonsuroses are not dua to just ons
thing, sir, there are many factors, many Factors.

] Doctor, when you gst back to it, would you answer
my quastion, sirc?

A Yes, I will, indesd. He Found himself in a
socially difficult situation. To him he was unacceptable.
Now that’s a social situation.

Q And what caused ~-

A That's a8 social situaion.
B What caused him to be unacceptabls in his eyes,
Doctor?

A In his syeas, the hyperpigmentation did,

Q Doctor., and what causaéathé hypsrpigmentation?

A The treatmant that he got.

Q And what caussed tha treatmsnt that he got, Doctor?
Why did he get the treatment that he got?

A Well, he had chloracne to start with.

Q Yes, Doctor. And what caused the chloracne,
Doctor?

A The chloracna was assoclated with his exposure to
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TCP.

Q0 Doctor, his psychonsurosis is related to the
circumstanca in 1848, is it not, sirc?

‘A Not altogather.

Q Doctor, I didn’t say altogsther, did I, sir? 1
said it is related to the 1948 incident, is it not, sirc?

f Remotaly, uyss.

Q Remotely?

A Yes.

Q The chloracné is treated by an ordinacy type
treatment tha dermatologists use, X-ray, and because of this
man’s particular molscular make-up, X-rays on his skin,
maybe not on your skin, and mauba not an my skin, but ths
way this man is madas, the X-rays causad him to be grayish-
brown in color.

A Correct.

Q And thét caused —-—- and the grayish-brown in color
caused the social problem, and that social problem caused
the neurosis, coupled with his prejudice; isn’t that

correct, sirc?

A I would say in part.
Q Wwell, what else is thers involved?
A Well --

Q What have I omittad, Doctor?
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A Ha waz having praoblems at homa.

A Oh, Doctor, where’s that?

A well -~

W Where's that?

A Ha told us -

Q Problems at homs not connected with his appearance
and hisrviaw of himself,'noctor?

A I don’t know. [ have no idea.

Q Doctor, why do you say it if you don’t know? Back
to my question, please, sir. The social problem was caused
by a combination of the way he esxisted as a human being,
coupled with the greyish-brownish color; isn’t that correct,
sir?

A The social praoblem was associated with some of
that, yes, sir..

Q It was caused by it, wasn't it, Doctor? Is thare
any other cause mentioned in your report other than his
grayish-brounish color that caused his social problems and
caused his problems at home and caused all of his problems,
psychoneurotically spsaking? |

A Yas, the incidents that occur.

Q What incidents tﬁat cccur, Doctor?

9') The incidents that wa’'ve referred to. It happened

to be on a hus.




10

11

12

13

14

15
16
17
18
19
20
21
ee
23

24

115

Q Dbcﬁor, that’'s all connected with his grayish-
brownish color, isn’t it, sir?

A Yas, but --

Q Doctor --

A If the incident hadn’'t occurred, sir —--

@ Doctor, will youw get back to my question.

A If the incident hadn't occurred, hs wouldn’t havs
reacted that way.

Q Doctor, would you get back to my question, sir.
The incident was caused by his grahish-brownish color,
wasn’'t it, gir?

A No, sir. ‘

Q What other cause was there, sir?

A - The incident was alsao caused by the social
prejudices of that sra, sir, in West Virginia.

K| Tha social prejudiss of that ers are not so far
gone, they're still here in this era, sir. The gusstion
that I’'m asking you, Doctor, his social problems weres caussd
by the hyperpigmentation, the grayish-brownish color, were
they not, sir? As he was living -—-

A In part, sir.

Q As he was living as a human bsing at that time in
that society.

ﬁ In part, sir. 1In part.
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Q What slse caused the social problem, sir?

A As I just pointed out, the cultural attitudes that
exlsted in that —-

g Doctor, that’s the culture that hes was living in.
That’'s the fluid that ha was swimming in. He would not have
had the problems in that culture were hes not grayish-brouwn,
would he, sir?

MR. HEINEMAN: Object, your Honor, he interrupted
tha answer.
THE COURT: Objection is overruled.

THE WITNESS: There were many questions thsesre.

. Would you repeat the qusestiaon?

Q (By Mr., Carr) Doctor, he would not have had the
reaction on the bus and elsewhsre were he not that calar.
He would not have perceived thase actions as being ageinst
him.

A Probably not, sir.

Q Doctor, was ths color, the grayish-brownish color
that caussed it, when he went out in public, and ha saw
people reacting to this particular gragyish-brownish color;
isn’'t that correct, sirc?

A That’s true, sir,

Q And, Doctor, that was caussd by the treatment that

he received on his particular kind of skin; isn’t that
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right, sig?

A Probably so, sir.

A And, Doctor, tha tresatmant was necessary and used
by competent dermatologists on others who had chloracns;
isn't that correct, sic?

A No, sir.

Q Oh, other dermatologists did nat use X-ray
treatment?

A They did eronecusly, unfortunately.

Q My question is didn’t othsr compatent
dermatologists usa X-ray on the chloracna?

A Others did, but compstent I would have to say I
don't know. I would questian their competency.

Q Doctor, ars you now blaming the dermatologists,
Doctor?

A I'm jJust saying that the dermatologists didn’'t
realizag --

Q My guestion, Doctor, are you now bBlaming the
dermatologist? Do 1 have to go through and demonstrate to
you -—-

A I'm not blaming them, sir. It was inappropriaEa
treatmant fFor chloracne. . |

Q Who knew that, Doctor? Did the dermatologist know

it?
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A They could have realized it --

Q Did the dermatologist know it, Doctor?

A They could have realized it by doing it.

n] Could have realized by doing it, sir?

118

A ¥Yes, sir. They could have realized their error --

first of all, X-ray didn’t cure it, X-ray only made it

warsa,

a Doctor, who knew thatT Who had sxperisnca in

treating chloracne at that tims?

A There were a few psople who did.
Q How many in the country, sir?
A Well, I don't know numbers, sir.

Q It would be very feaw, wouldn’t it, sic?

A Thare would bha a Fauw,.

Q Yes, Doctor, a few. Are you blaming these

dermatologists For using a treatment that only a very few

people might know would bsa inabpropriate?

A I'm nat blaming them, sirc, no,
Q Doctor, let's pass on from the dermatologists.
His treatment was caused —~- the treatment caused thas

grayish-brounish color, didn't it, sir?

A In that man, yes,

g And the treatmant was called for bescause of his

chloracne, wasn’'t it, sirc?




10
11
i2
13
14
15
16
17
1B
18
20
21
22
23

a

118

A It wasn’t called fFar, sir.

Q Doctor, did the man make ths decision to treat
himself with X-ray or did a doctor sxercising his best
Judgment at that time, whether for the good or For the bad,
did a doctor maks the dscision that this is chloracne, or
this is‘acna, I better treat it with X-ray? Did & doctor do
that?

A A doctor made the decision, yes, sir. .

R + And the doctor was caused to make the decision
bscause he saw tha condition in the man; isn’t that corrsct,
sic?

A Yes.

Q0 And the condition in tha man was caused by tha
2,4,5-T and its contaminant, wasn't it, sirc?

A The condition was associated with 2,4%,5-T and its
contaminants.

Q Tha chloracne was not caussd, sir. Havan’t you
demonstrated time and time again that TCDD causes chlaracna?
Didn’t you write a paper saying chloracne - hallmark of
dioxin sxposura?

A Mr. Carr, you said 2,4,5-T.

Q And its contaminants, Doctor.

A 2,%,5-T doesn’t cause chloracnse.

Q Doctor, did you hear ma say E,Q,S-T and its
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contaminants?
A You have to separate them.,
Q Dotor, did you haar me ssy whan you're sxposed to

2,4,5-T7 1t has got ths contaminant in it, you can’t

sgparate it.

A Yes, you can.

2 Monsanto could have separated it, couldn’'t they,
sic?

A No. UWe have proven --

Q Now, Doctor, without all this byplay, sir, the
contaminant in the 2,4,5-T is what caused the condition that
caused Fha dermatologist to treat the condition; isn’t that
right, sic?

A " I assuma that that's so, sir.-

Q And the man’s biplogical make-up, coupled with
that trsatment is what caused the grayish-brownish color;
isn’'t that correct, sir?

A Would you repeat the question, pleass.
(Question read.)
THE WITNESS: Yes, I belisva it 1is, sir.

Q (By Mr. Carr) And, Doctor, the grayish-brownish

color coupled with the man’s prajudices caussed his
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psychonsurosis, did it not, sir?

a.

Q

No, sir.

What caussd it if it wasn’t those two things, sir,

his grayish-brownish color and his prsejudice? What other

Factor ceussd it?

A

Q

Tha social rasponss --

Doctor --

-- of his friends.

-- that was a responsae, that was a result.

MR. HEINEMAN: DObjgjection. Can the witnass answsr?
THE COURT: The shjection is averruled.

(By Mr, Carr) That was a rasult of his color and

his prejudice, was it not, sir? The social rssponss was a

result of his color and his prejudice combined?

A

Q

A

Q

No, sir.
We haven't established that?
Ne, sir.

All right. What caused the social result then,

Doctor, if it wasn't his prejudice coupled with his color?

A

The social responsa, sir, and please lst me

fFinish, the social response to this man unfortunately at the

time was the rasult of a cultural sttitude. Cultural

attituds.

And his prejudices had nothing to do with it.

Nothing to do with tha cultural response. His prsjudice was
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involvsd in how he reacted to that --—

Q And that caused the neurosis and that’s what my
question i=s aiming at, Dncfnr.

A Lat me finish, sir. 7The combination of the fact
that he had prejudices and there ware social responsss which -
he resented, the combined circumstance played a role in his
neuresis.

Q ODoctor, 1'll certainly accept that, and,
tharsefore, the circumstances in question, the incident was
rasponsibls for, coupled with these cther prohlems, tha
attitudes of society, his own attitudes, his biological
maks-up, the treatment that he got causad by his
psychoneurosis; isn’'t that correct, sir? They were all
fFactors which added togsther caused his neurosis; isn’t that
correct, sir?

A No. There was a sequancs of svaents, sir.

P Doctor, isn’t that what you do when you have a
sequence of svents, you add things together?

A It'e not additive. Sequesnce doesn't mean
addition, sir.

Q Doctor, these svents combined to causs the
psychonsuresis, did they not, sir?

A The events led to the psychonsurosis, yes, sir.

Q Doctor, it is, therefora, an incident that is
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associateq with the circumstances, but 1 stsd you to give
me psychoneuroses cases that wsre not connected with, that
were not associated with thié circumstance of this 1849

sutoclave reaction. Now, sir, pleasa name me, if you can,
any psychonsurosis in these msn, one or mors, that was not

assaciatd with the circumstancs in guestion, sir.

A Wa only sxsmined those pegple -——-

Q Doctar, would you answer my gquestion, plsass, air.

A I said we only sxamined those people who had
chloracne.

MR. CARR: Your Honor, would you direct the
witness to answer my gquestion,

THE COURT: Doctor.

THE wITNﬁSS: Yes, sir.

THE COURT: Plsass answsr ths question. You have.
to give an answsr that responds to the question and not an
answer that's not related tc it.

THE WITNESS: Thank you. UWould you rsed the

guestion, please.
(Guestion read.>

THE WITNESS: I don’t know of any case other than

those we sxamined, and thosa that you have presented to ma,
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air.

Q (By Mr. Carr) Then you know of no casss other
than these that are associatsd with the incident, no
circumstancaes, sir, other than tha incident that could have
caused ths psychoneurosis in thess menT

A I haven't looked for them, sir.

Q Sirc?

A 1 haven’t loocked for them.

Q Dogtor, is an ansusr tn“mg quastion that you have
no knowledge of any circumstance other than this '48
reaction that could have played a role in causing these man
to become neurotic?

A My ansiver is that I only know these casas which
you have presentsd to ms, sir.

MR. CARR: Your Honor, pleass direct the witness
to answar my question,

THE WITNESS: Well, I am.

THE COURT: Doctor, you’rs not. Ths answsr was
not raspansive ta the question. Please listen to the
question again and respond to the question that was asked of
you and not something eslse. Could you read the guestion
back one more tims?

MR. HEINEMAN: Your Honor, may Counsel approach

the bench?
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THE COURT: Yas, you may.

(The fFollowing proceedings were had at the bench

out of the hearing of ths Jjury:)

MR. HEINEﬁﬁN: Your Honor, 1'd like to cbject.
That snswer was dirsectly responsive to ths question.

THE COURT: No, it was not. He was asked whasther
he knaw of any. He gave an explenation as to why he did not
know of any othars, and that being that he hasn’t looked for
any cthers. That may bs a reason For an answar that he
dossn’'t know of any others, but i1t is npot in answer to the
gusstion of do you know of any others, 1It’s Just typical of
what he’'s basen doing throughout this. He was asked daes hs
know of any othera, for his knowlsdge or lack of knowledge,
rather in answering the question about whether such
knowledge exists. It was not at all responsive to the
question,

MR. HEINEMAN: Obviously I dissgree with the
Court’s interpretation. The answer in my opinion was
responsive to tha question. I cbject to the Court’'s
instruction of the witness.

THE COURT: Objection is overruled,
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(The following procssdings were had in the

praesance and hearing of the Jury:)

Q (By Mr. Carr) Would you answer the questiaon,
please, Dr. Suskind.

A I don’t know of any other cases axcapt those we
discussed, sir.

Q Doctor, that isn't my qusstion. My guestion is dao
you know of any other circumstance that could have caused
the psychoneuroses in thase men, athsr than the circumstance
of this autoclave rsactionT

A I'm not sure I can answer the question, sir.

Q Do you have knowledge of any other circumstances
that could have caused any ong of these men to becoms
neurotic othsr than tha circumstances of the autoclave
reaction?

A If the Court will permit me, if I looked Far them,
gicr, I could answer the question. If I looked for them.

Q Doctor, I'm asking you as to your present
knowledge. You suggested to this jJury whan ! started on
this line of cross examination that thers were ather
circumstances that caused thaesa msn to be nsurotic, I wish
to sstablish, as you know, Doctor, that you don’t know of

any other circumstances.
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You gave us ons that you said was a circumstance
not connected with the incident. Now I'm asking you, sir,
do you know of any othsr circumstances that cowuld have
caused thess mesn to become neurctic other than their
connection with this incidant?

Now Just tell me whether you have knowledga. If
you do know of some other circumstances, than tell me what

they ara. IF you don’t know of any other circumstances, for

" whatever reason you don't know of any othsr circumstances,

uow haven't read it, ygou haven't looked For it, then tell
ms, sir, that you don’t know of any othar circumstances
other than this incident that éould have caused these men to
becoma neurotic.

A I can answer that quastion, sir. From tha work
1'va done, I don't know of any othsr.

aQ All right.

A From ths work l’ve dons.

Q Thank you, Doctor. Then we have either the
incident itself caussed the men to bacome neurotic, so far as
you know, or the materials that were involved in the
incident caused thse msn to become neurntic according to Dr.
Negstmann; is that correct, sircT

A Would you read the qusstion back.
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(Quastion read.)

THE WITNESS: I would say no, sir.

Q (By Mr. Carr) How is it incorrect, Doctor?

A It’s incorrect because I belisve that when Dr.
Nestmann comparss, in Mr, Willard, For exampls, the
psychonsurosis to caombat Fatigue, which we went into
garlier, what he was saging was that thass -- this man at
least developed a fear of ths, of what might happaﬁ. a fear.
This is an anxisty nsurosis,

There are 29 different kinds of neuroses, and Mr.
Willard had a2 kind of chronic anxisty nsurosis, the fsar of
his becoming ill. For example, hs knew that his father had
disd of a stroks in his ’40°’s, He knsw that his brothars,
ona brother died of a -- of a coronary occlusion at age 46
and anothar at B8, and ha was fearful. He wes Fearful that

this circumstance might produce heart disease. And that was

. an anxisty reaction, sir,

0 That was thersabout a circumstances that lad him to
believe that it might cause heart disease?

A I can tell gﬁu what that wss. Earlier when uwe
examined these pecopls in '48 and '50 they were il1l. They
had problems. We described them. Those peopls who

developsed psychonsuroses, anxiety nsuroses, some of their
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fears -~ their fears didn’'t go away. They continusd to hava
those fears. So they had aches and pains and thsy had
nervousness and Mr. Willard complainad of heart diseass, and
I think Or. Nestmann was saying that as in combat fatigue
they had -- they had feacrs of the risks that the original --
the original incident might have bhasn responsible for.

Q Wsell, Doctor, then théir psychonsurosass was
associated with the incident because their fear was caused
by the incident; isn’t that correct, sic?

A The Fears wsre ralated to the incident, yes.

Q Doctor, and it wasn't an explosion that caussd
thase men to be Fsarful, was it, sirc? |

A Well, I don't haliaQa there was an explosion, sir.

Q It wasn't an explosion that caussd thsse men to bs
fearful, was it, sir?

A Na.

R It was what happened tao their body Following their
axposure that caused them to be fearful, wasn't it, sirc?

A That happsned to some of gham, especially right
after tha incident, sir, yes.

Q Doctor, it was what happened to all of them, ths
original four that you saw and 29 out of the 36 that you saw
in '53, that'’'s what put the fear in them, isn’t it, sir?

g ND, Sir-
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Q Qall, what is it -- what is it that you Just
Bxplained to us, sir, that put the Fear in them? Didn’t you
Just tell us it was what happsnad to them, what happensd to
their bodies that caused them to be fearful? Didn’t pou
Just tall us that, Doctor, or am I imagining that?

A No, I seaild that, sir.

Q All right. Doctor, that's what 1 said.

A Hold it, sgir. Not in 1853, sir. In 18953 there
warg & few, and we cite Willard as one of them, who was =a
continuous complainer and who was psychoneurotic. We only
cited him and some others, but mostly him. 1 have referred
to that description of his psychoneurosis on a number of
occasions, and it’s not différent From this. 1It’s not
diffesrsnt Ffrom this. As a matter of Fact, this is datsd May
4, 1955, and our sxemination was --

Q 1953. Doctor, it’s 1953,

A I'm sorry, 'B3,

Q Ygs.

A I'm sorry. Thank you, And our examingtion was in
the middle of April in 1853, So what we wers doing
essentially was seaing the sama thing.

] And that's Fine, Doctor. How was it caused in
him? It was caused bg fear, wasn't 1t, Doctor?

A 1 believe he had soma fear, sure.
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a2 And the fear was caussd by what happensd to his
body, wasn't it, sirT

A Driginally.

Q Well, Doctor, I don't cara whethsr it's originally
or Finally. The fear that that man had in him was caused in
him by what happsnad in his body.

A Back in 1850, °'48,

Q Back in 1843, back in 1850, whensver it happened.
The fsar that was caused to him was caused by what happensd
to his bady, wasn’'t that correct, sir?

A I believe that was part of it, plus tha fact -

Q Well, what mlse, Doctor, what other things caused
his Fear, other than what bhappenad to his body?

A I was describing his fear of heart disease, sir,

R That's somathiné that happened to his bhody. He
worried about is he going to get heart disaass.

A That was nat the rasult of ths incident, sir.
That was & fear becsuse he had a Family history of heart
dissase and stroke.

Q Dactor, shouldn’t ha have a Faear of heart dissase
if he’s got a history of heart diseass in his family?
Shouldn’t he have a fear?

A But that has nothing to do with the incident.

Q Excuse mae, Doctor. 1 suggest to you it has
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everything to do with it. Hasn't‘he got the right to have a
Fear if ha’'s got a Family history of heart disease? Hasn't.
he got tha right to have that fear, DoctorT

A I cannot accept the word "right,” sir, becausa
there’s no such thing as right.

Q Ian’t it a consegquence of a family history of
héart disease, isn’t it a'consaquence that you too will have
that fear that perhaps it’s going to happen to gyou?

A Yes.

Q And, Doctor, when you have that kind of history
gou know that it takes lesss trauma, less exposure to toxic
subatancas, less other things to cause heart disease in you
than it does in psrhaps somebody that has no Family history;
isn't that also trus?

A No, sir.

Q Oh, in what way is it False?

A Well, you know, I’m not altogether sure that I
understand what you’re associating this with.

Q Doctor, you know exactly what I’'m saying.

A Would you read the qusstion, please, tha First

quastion.

(Question read.)
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THE WITNESS: Absoclutely not. That's not so, sir.
There’s no proof of that at all in a;i studies that have
bssn done.

Q (By Mr. Carr) Doctor, is it a bslisf that people
have?

A What is a bslief that peopls hava?

Q As ] astated, that exposurs to toxic substances, to
trauma, to things of this sort, can cause heart diseass?

A No, It's —— {if it ia, it’'s an sronsocus belisf,
air.

8] Whethsr it's eroneous or not is immaterial to me.
It ceused a Fear in this man, did it not, sir?

A Na, sir.

Q What caused the Fear then, sir? What was he
afrald of? Was he afraid of dying of a heart attack because
he was sxposaed to thess substances? Was that his Fear?

A He was afraid of dying of a heart attasck bscausa

he had a Family history, sir.

Q And not associated Qith this substance, sir?
A The Family history wasn’'t associated with it.
Q Doctor, did he have the neurotic condition before

he was sxposed to the substance or not, according to your
racords? Let me answer it, Doctor. 11t was stated on papge

fiva that the nsrvousness in all of thesse individuals came
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up af£ar the exposurs to tha substance. That’'s what you
naid in 1953; isn’t that right, sir?

A That's what we were told, yes.

Q Sa his nervousnesa, his Fear came up after his
exposurs to tha toxic substances; isn't that right, sir?

A His nervousness, yes.

7| And Dr. Nestmann sven dascribed it as being
exposed to toxic gases, didn’t he, sir?

A Yes, I belisve that he doss have that kind of
description.

Q So this man’'s fear of hsart disease came up, his
neurnsis camse up after his sxposure, didn't it, sic?

A In time, sir, yss.

Q In time, that’'s what I'm talking about. After is

in time, isn’t it, gir? Could I have an exhibit marked

1748-AT
(Plaintiffs’ Exhibit 1748-A was marked for
identification by the court reporter.)
Q (By Mr. Carrl) Dectar, you recogniza what's bhean

marked 1748-A as a blow-up of Plaintiffs’ Exhibit 17487
The identification is right thers, Doctor. You’'re looking

at the wrong place, loctor. Look up hare. Do you rscognize
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it as a blow-up of Plaintiffs’ Exhibit 17487
A Yes.

MR. CARR: I offsr 1748-A into evidsnce, iF it
pleass the Court.

THE COURT: @any ohjsction?

MR. HEINEMAN: It's this thing?

MR. CARR: Yes.

MR. HEINEMAN: Your Honor, may we incorporates the
same objection that we mads with respect to this documant
that we did bsfors?

THE COURT: Sure. I’ll incorpeorate zall arguments

on it. 1It’s admitted over objection,

THE WITNESS: Thsra we are.

Q (By Mr. Carr) Doctor, of thoss parsnng, of the 36
that yow saw in 1953, of those psrsons that died according
to the death certificates that ws have up to the prssent
time, how many of those psople died of heart dissase or
something that’s besen described as circlatory dissass which
could wsll be heart diseasa? And, Doctor, the msn that dised
of heart dissaga at age 42, at sge of 40.5, at age of 35, at
age of -- I'm sorry, I'm reading the wrong collumn. f'm
reading their life expectancy. I apologizs. Died of heart
disease at the sge of 48, 48, circlatory disease at 75,

heart diseasse at 42, heart dissase at 5S4, heart dissass at




M

10

11

ia

13

14

15

16

17

18

i8

e0

21

e
23

24

o w n

136

47, heart disaasé at 43, heart disesss at 45 and at 83;
isn’t that correct, sir?

MR. HEINEMAN: Excuse me, your Honor.

THE WITNESS: I don’'t sea a 47, sir.

MR. HEINEMAN: Excuse me.

THE WITNESS: 1 see ths numbarsg -——

MR. CARR: Did ! say 477

THE WITNESS: Yes. That's all right. UWhatever it
was,

MR. CARR: &7.

THE WITNESS: 67.

MR. HEINEMAN: That's what it was.

Q (By Mr. Carr) Isn’t that correct, sirc?

A Yas,

Q Doctor, would it be reasonabls tou say that there
ars no othser causes of dsath other than tha cencer on these
death csrtificates; isn’'t that correct, sir?

A I don't know, sir. I haven’t ssen them.

Q On this chart, Doctor.

A You said dsath certificates, and let’s stick to
that. 1 haven’t seen the death certificates. There could
have been other causes too.

- Q Doctor, you have ssen thse death certificatss

bscause we went through them when we mads this board.
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There wsre two other causes, one was Steels, a nesurotic, who
committad suicide, a pasychonsuratic, got nsychonsurotic
after that, and committed suicide, and the other, sir, was a
man that was killed in an automobilas~-train collision.

MR. HEINEMAN: Objection.

Q (By Mr., Carr) Thosae are the deaths, sir.

MR, HEINEMAN: Objection, your Honor. HMay Counsel

apraoach the hanch?

THE COURT: Surs.

(The Following proceedings were had at the bench

out of the hearing of tha Jury:)

MR. HEINEMAN: I don't bselieve we've had any
evidence that Stesle was a psychoneurocotic. I object to tha£
potion of the question.

MR. CARR: 1’1l ba glad to change that. I will be
glad to changs that,

MR. HEINEMAN: But why was it said in the first
place, whan you know thse svidence isn’t in there?

THE COURT: QObjection is sustainad,

C(The fFollowing proceedings were had in the

presence and hearing of the jury:)
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@  (By Mr. Carc) Doctor, with regard to Mr. Steele,
wa have no report on Steele from Dr. Nestmann, have we, sSir?
Do we, sir?

A I haven't seen it.

o But we do have your report which --

A In the exhibits.

D Wa do have your report which said he had
narvousnass following the accident; carrect, sic? Pagq‘s of
Exhibit 1701, Doctor, your 1953 report.

A Hs had a history of nervousnesa, A history.

Q Yas, Doctor, indesd. Following the incident?

A Right.
Q And not before; correct, DoctorT?
A Yes.

Q And this man committed suicide, didn’t he, sirc?

A I don’'t knouw.

Q Doctor, of the death certificates that you've seen
cf the men, of the 36 that have dised subssquent to thair
exposurse, it’s baesn cancsr or hsart disease, hasn't it, sircT

A No. What I was referring to is the othar ~--

Q Excusa me, Doctor, could you answsr my question,
plsase, sir.

A No, sir.

Q What other causes of death have we had of thesa
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36, sir, othsr than cancer or hsart dissasa®™
A  On the —-
Q And other than the accident and the suilcide.
A On the death certificates thars are uéuallu
secondary causes,
Q Excuse ms, Doctor.,
A And I havan't seen that.

Q We want through the death certificates, Doctor.

-You looked at each of them. You agreed at tha time the

causs OF death on ths death cartiﬁicates on thasa men was as

stated hera, Doctor.
|

A Those were listsd as the primary céusa. sirc,

Q Boctor, I don{t care what it was 1is£sd;

A I do.

A Do yau agree this was tha cause of gsath?

A 1t was the primary cause given, sif.

(] Fins with me, Doctor. Ths primary causa‘of death

were these conditions, cancer and heart dissase; éorrect,

sic?

e

A That’'s what was listed, and that’'s how you have it
listed, sir. \
2 .
Q Now, Doctor, would you say that a fear in HMr.

Willard that he might die of heart dissass would has

reasonable?
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A No, sir, becauss our Findings on M, UWillard were
nagative.

Q All right, Doctor. Your Findings on all these
paople were negative gs far as heart. You didn't diagnose a
single one of them as having any heart prohlems when you saw
them in 1953, did you, sirc?

A | We didn’t do ECG’s on these peopls, air.

Q Then why do you say you didn’t Find it in Wr,
Willard, sir?

A In 1879 we didn't Find it in Mr. Willard, sir.

Q Doctor, we're talking about Fears that devsloped
in 1853, 1848 and 1850, aren't we, sir?

A You gave me -— yow gave me -~ wa're telking about
causes of death, and Mr. Willard.

Q Doctor, did you find -~ no, we’ra talking about
his Ffear, qutar.

A Okay. Fears which would lsad to death dus to
heart dissase?

Q Oh, no, Doctor. 1I'm not saying the Fsar causes
the heart disease. Did you believe that I said fsar causes
heart disease? I°'m suggesting to uou; Doctar, that this
axposurs, either ths materials caused the nsuroses, or tha
incident itself caused the neurcses is what I’m suggesting

to you, that you have said, and Dr. Nsstmann hes said; isn’t
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that correct, sirc?
A I have said it was the circumstance, yos.
Q That caused it; correct, sir?
A That might bs responsible for their anxiety. -
a Doctor -- oh, is tha nervousness now something
diffsrent than ths neurosis?
A No, it isn’t. 1 called it a few minutas ago -~
.G The neuroses, thea nervousness, the anxiety, was
caussed by in these men what happensad to them at ths time of
and following the incident when they were asxposed to the
2,4,5-T and its contaminant; isn’'t that correct, sir?
A No, sir.
Q How is it incorrect, Doctor?
A It's incorrect because they fFeared what might
happen to them.
Q Dnctﬁr, isn’'t that what I said?
MR. HEINEMAN: ijactinh. ha interrupted the
answer .
THE WITNESS: I don’'t think you said it that way.
THE COURT: The objection is ovarruled.
Q (By M. Carr) 1'll accept that statement. It was
their fear of what was going to happen to them that caused
tha neurosis; correct, sir?

A That is associated with the neurosis, yes.
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D  What caused the Fear, Doctor?

A As we sald before, the Fear was stimulated by tha
presence in 1848 and 'S0 of illnsas,

a Yssg,

A . And they feared that going back in te the plant ar
working in that plént'might have an adverss effect on them.

Q Doctor, they continued to have that fFear sven whan
they didn’'t work in tha place whsra the 2,4%,5-T was mada,}
didn’'t they?

A Yes, they did.

2 They continued to havse it, and that Fear was
caused by tha incidsnt, wasn’t it, sirT

A 1t was caused by the circumstanca of the incidant.

Q Yes. Thank you, Doctor.

THE COURT: Mr. Carr, is this a good point to
break?

MR. CARR: Yesa, your Honeor.

THE COURT: Lediss and gentlemen,.we, as I toid
you hefors, are going to bresk for thse day at this point in
tims. We will resuma again Monday at 8:30. I would remind
you as I do on any ovarnight break, you're not to read,
listen to or watch anything about this cass in particulasr or
subject mattsr in general in any of ths media, print or

electronic. Thank you for guﬁr attention and coopecration
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this wesk. Have a good weskend. wg'll sas you HMonday
morning. Court is adjourned.

Gentlamen, could I see you for a minute?

(The Following proeceedings werse had in chambers

out of the presancs of the jury:3

MR. CRAVEN: Before wae get into the two motions
that have been tendsred since the 25th of February, we woculd
makea a Motion for Mistrial based on what we consider to be
some outrages in the courtroom tﬁis afterﬁoon.

We would like the Court to maks available toc us
a -~ a copy of the audio tepe, bscauss in many rsspacts the
record itself perhaps can’t do justiece to that which has
happened. But in his abuse and examination of Dr. Suskind,
Mc. Carr has absolutsly gons bsyond the bounds. Hse has
suggested in front of the Jjury, hithaut any interferance by
the Court, that Monsanto could have had a mental examination
of its employses and excluded peopls with prsjudices, they
hired people with prejudices.

He has resorted to some things that I'm sorry to
have to say this, but apparently we'ra trying a different
case, He is Just abusing Dr. Suskind beyond any semblance

of reagson, and then tha Final straw is that Mr. Carr can sit
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thers and maka thaese on—-grning speschas in ths Fform of
questions, and Mr, Heineman was cordered not to sven ~- he
can’'t maks a speaking objection. Ihen ha was ordsered not to
approach ths bench anymore with abjections.

THE COURT: No, that’'s not correct. With repesatas
of the same objections.

MR. CRAVEN: Judge, that whols secenaria was Mr.
Carr, with no objisctions sustained, was just doing his thing
in Front of that jury, and the bottom lina was to suggest to
the Jjury, which is biracial, that Monsanto is in favor of
prejudice. Now that's simply inappropriate for this kind of
a trial or any trial. That's prescissly what he did with, we
think, malice and Forethought. That’s the part I hate to
say, because that isn’'t an issue in this cass, or any case,
but he injected it in this casae. He did irreparable damags
in front of that Jjury, and ha did it intentionally.

-we make & Motion For a Mistrial because of that
conduct. We would like a copy of ths audio tepe for futurse

purposes because the cold printed record can’t show that Mr.

‘Carr stands in front of the witness, yseslls at the witness,

interrupts the witness, walks on his answsrs, makss
oratorical speeches in the form of questions, and then
suggests that we hired people with prejudice when we could

hava excluded tﬁem with mental sxaminations. That'’s
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outrageous.

Lat ma just go ahead 2nd touch on all the rest of
it.

MR. CARR: No, I'd like to reply to that First.

THE COURT: 1'd prefer to do it gne at a tima, It
would be sasier For me to follow.

MR. CRAVEN: UWe ask for two things. Ws would like
a copy of the audio tape, numbsr one, and we will pay
whatever expensss. Ws will make copies under whataver
safeqguards the Court wants to impose upon us, but we would
like a copy of that tape. And numbsr two, wse want a
mistrial becauss of the prejudice that went on in that
courtroom this afternoon that has gone on continuously, I
might say.

MR. CARR: Your Honor, in respanse toc ths two
statements Counsesl has made, suggestions, or motions, as far
as thae viden tape is ceoncerned, I don’t know that theres -—
is there a video tapse?

THE COURT: Therse’s audio. There’s no video.

MR. CRAVEN: 1 said audia.

MR. CARR: IGh, I thought you said vidso. To me I
don't see that it makes much difference ong way or tha
other. It isn’t appropriate toc make it part of the recard.

1 supposé it can be, but I haven’t ressarchad ths
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proposition, and I would ask for lsave to respond to that
after 1've had an opportunity to determine what is
appropriate under the circumstances. It may be psrfectly
proper. It may be improper. I wish not to gst 1ntn'a.
position of disagrssing wuntil 1 know ta what I speak on the
point.

As Far as the major paint that they’re making, a
Motion for Mistrial, it's suggasting that I accusad Monsanta

of hiring prejudiced people. It's absurd on the Face of it.

"My line of questioning, perhaps Counsal couldn’t hear

since ~-

MR. CRAVEN: I hsard very well, Mr. Carr.

MR. CARR: -~ since my back was to him.

MR, CRAVEN: Mr. Carr would be --

MR, CARR: Mauy I finish, Mr. Craven?

MR. CRAVEN: Well ~-

MR. CARR: Your Honor, would you tell Mr. Craven
to let me Finish?

THE COURT: Go ahead, nr;catr.

MR. CARR: My lins of quesioning wes aimed at
showing that anybody and everybody takes %ha plaintiffs as
they Find them., The suggestion of the witness was that Mr.
Youné was prejudiced. The implication being to the Jjury

that this prajudiced individual somehow or another was not
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entit;ed to the sams protection, the same rights undar ths
law, that an unprejudiced person is.,

My gquestion, as the Court is awars, and as Counsel
is aware, because he’s at the bench, not Counssl Craven, but
Mr. Heineman, my line of questioning was aimed at showing
that tha employsr takes the employes as they Find him,
whether they'rs prejudiced or unprejudiced.

In Nitro, West Virginia, as tha witness himself
pointed out, a prejudicsd community, wheres this plant was
located and ths psopla thers ars subject to those
prajudices, The witnsss suggested that somshow or othsr
becauss this Harold Young reacted to that prejudice in that,
what he could consider an unrsasonable way, that somehow or
other ﬁis psychoneurosis doasn’t count, hecause it waé a
product of his own prejudice living in an environmant that'’'s
prejudiced.

For ths sake of cross examination I accepted that
as true and then by Ffurthser gquestions pointed out that the
employer doesn't screen thaeir employees. They take them as
they find them a=s svery employsrc doss, and that to say
simply because somebody is prejudiced that they’re not
entitled to protsction of the law is an absurdity. That was
the line of questioning, that was the intent of the

quastioning.
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Then 1t'd1dn’t even snter my mind, gquite frankly,
to suggest that Monsanto hired prejudiced psople, or that it
was obligated to hire unprejudiced penple. The race issua
was injected into the case unnecessarily by tha witness, I
had avoided whsn I went through Exhibit 1701, the 1853
report, from tha beginning, I avoided carefully tha’warda
relating to Nsgro, and this exhibit 1701 was nsver passed to
the Jury. The Witness Suskind up until today also avoided
the problems, ths social problams of Harold Young as being
associated with his perception by the community that hs was
a Negro and his reaction thereto., I avoided it carsfully
because 1 wished not to offend any Jurors} and wishsd not to
have race to have anything to do with this case. But the
witmess insisted that I read, as a matter of fact, insisted
vehemently that I —- I first dirscted his attention to page
nina, whers all the entirs probhlems were set ocut. Hs
insisted on going to page ten. Then I read around the
racial prejudice, and the Negro description in the sxhibit,
and the witness insisted that 1 read it all.

I wouid not conscicusly use a racial element in
any lawsuit at any tims. The Court knows my long history in
the area of racial relations, as Jim Craven knows or should
know. 1 assuma he knows it. HMaybe he doesn't. But race is

not something that I injscted in the case. 1 did not ask
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the guestions of Suskind relating to the employer’s ability
to hire for the purposse of in any way suggesting that they
should be blamsd because they hired unprejudiced -- becausa
thay h;rsd prejudiced pecple. It would ba an absurdity.

I'm too —— I'm much too good of a lawyer to try to prove
that a stupid thing like that -- avery smploysr on earth
hires prejudiced people, and there’s no law that says thsy
are required to do anygthing else except hirs ths man as they
come. So it's ridiculous For him to even suggest that. I
oppase the motion,

THE COURT: Judpgs.

MR. CRAVEN: 0On the gusstion of tha taps, I don’t
know why Mr. Carr nesds tims, but in any svent, if the Court
is going to give him tims we request that ths tape be
impounded.

THE COURT: Right.

MR. CRAVEN: And securely sao, and that all tapas

of this trial be impounded. We would like to meke

" arrangements to get copies of today'’'s taps st the earliest

possible time.

Now the question of injecting race into this
trial, that tape will indicate who d{d what to who and when
and when he did, when DOr. Suskiﬁd kapt saying thaere uwsere

other reasons, and Mr. Carr kept saying well, all cight, I
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tried to avoid riding this.

He did it to éive the impression that the
prejudice was partly DOr. Suskind’s, and than when he did
reed that material he did it in that context. It was just
apparent to everybody in the courtroom and to the jury, who
perksd up their ears, that Qa had a question of racial
prejudice arising in West Virginie, And iF you come in off
of Mars and listen to this trial yow would think that the
plaintiffs wara the West Virginis Nitro worksrs. That'’s
another subject. But, nonsthseless, we’'rse sntitled tc that
tape.

We're entitled to a mistrial. Mr, Carr has
intentionally injscted this thing. 1 regrst saying that,
becausa uyss, I'm not trying to say Rax Carr is prejudiced.

I don't sven For a moment entertain that notion. But
somgtimas hs gets over zealous as an advn?ata, and today hs
broks all the bounds. He can be as freas of prajudice as a
naw fallen snow, but he can usa it as an advocate, and today
he broke the bounds. 1I've nsver ssen a witness treated that
way .

MR, CARR: It is so strangs to ms that I should be
accused of that which Monsanto’s witness did. Monsanto was
ths one that injected this issue in the case, not me. I met

the issue and gxamined it. 1It’s very strenga. 1 don't
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understand how you can accuse the victim of being the
parpaetrateor of the crime. Bacausa that's what happened.

It was your side of the tabls that injected race into the
case. It was your side of tha tabls that wanted to bring
out the way the community reacted to this man becauss of his
color. It was unmassary. All you had to do was to say ths
man was psychoneurotic bscauss of his pigmentation, which is
all you had to do, which is what I did. The only thing
required to do to prove the point that Suskind wanted to
prove. Hs didn’'t have to bring in race at all. But he
insisted on it.

THE COURT: 1I’m going to have ths ﬁapa impoundsd.
I will make arrangements For that. 1’ve naver looksd inta
that question myself, as a8 matter of fact.

MR, CRAVEN: May we get a copy of 1t?

THE COURT: Pardon?

MR. CRAVEN: May we gst a copy aof it?

THE COURT: Well, we’'ll take cars of it latsr.

I'm going to have him impound it for right now.

As Far as the Motion for Mistrial, I am dsnying
it, I think ==~ I listensd to all of this,.l1 saw all of
this, I tock notes on this as I taks notes throughout all of
this case, Eﬁr a8 number of reaspons, this is sxactly one of

tha types of reasons why. This whole issue of race was
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injectsd by repsatsd non-responsive answers ~- repeated non-
responsiva statsments, they were in no way answsers, of 0Or,
Suskind to questions propounded by plaintiffs’ attornsy.

It was brought out in such a way so that
apparently plaintiffs’ counssl 1n,his Judgment decided that
reading this could not bhe avoidsed. Oncs it got out it was
handled in a responsible way. I completely disagree with
your assessment of how it was handled in front of the jury.
I think that it would bes an outrage to let this case be
mistried on tha basis and on the motion aof ths party whoss
witness caused this incident to happen. Numbser one.

Number twao, I think ths incident was handled
correctly. 1 don’t think that Monsantoc was prejudiced by
it. I don’t think anything happensed out there that would
Justify a mistrial being granted on motion of Monsanto under
these circumstances. Nothing at all.

1t was injected by this witness as ona of many
non-raspansive answsrs, naon-responsive statements that have
been given by this witness reapeatedly in his examinations,
and it’s saomething that once it was brought out, I think was
handled as correctly as any situation like that can possibly
bha handled.

I think that the characterization, the statement

that the characterization was made that Monsanto hires’
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prejudiced psopls is totally inaccurate. The whaols thrust -
of this was that Mansanto took these people as thsy Found
them, and this one apparsntly was Found with racial
prejudice, which aggravated the situation, which Mr. Carr
attempted to causally rslats to the autoclave run—away
reaction.

Thers is no basis at all for a2 mistrial. Undsr
thess circumsténces, and therse is especially no basis fFor a
mistrial on something that was brought out hy Morisanto’s
witness' improper conduct. Your motion is averruled as far
as the mistrial.

Your motion is taken under advisemsnt as far as
the tape., I think the operator is still here so I will make
arrangments right now to make surs that the taps, the audio
tape of today's proceadings, is kept so that it’'s not

grased. Excusse ma Just a minute.

(Discussion held off ths record.)

MR. CRAVEN: Judge, the question has arisan, is
there not an audio of this entirs procesding, an audio tapsT?

THE COURT: I don’t know. I think a lot of thaose
tapas, once the -— thae tapes ars basically used as back-up

for the reporters. 1 think after some point in time tapss
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are reused, and I would assume that thase are too after a

point in time, and especially undser our circumstances when

thesse transcripts are turned out at such a fast rate, I

don't know -- I don't know how Far back audio tapes of this
procsedings are still in existencs. I Jjust haven't checked,
But normally what thay do is they wil) make tapss of this,
they’'re availahls if someons nseds to listen to them, you
know, somsthing is lost, mainly if a reporter has problems.
I don’'t know how Far back any of these tapes go. I haven’t
inquired.

MR. CRAVEN: Wa are now asking that ths tapes be
pressrved and ws are asking for copies of the tapes.

THE COURT: 1I'll take that under advisement.

'MR. CARR: Well, if ths entire triml isn't
pressrved, 1 sure as hell would object to just thse Monsanto
part being preservad. It’'s kind of late to make a motion to
prassrve audié of Just the Monzanto part of the cass.

THE COURT: I don’'t know. 1I'll have to fFind out.
I just don’'t know what has happsned to that. It’s not coms
up. 1’11 have to Find aut.

MR. CRAVEN: UWell, in any avent, we would like
copies of everything that is in existence. We’d like to
hava some infarmation as to what is or is not in sxistance.

THE COURT: 1I'll try to get that fFor you.
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MR. CRAVEN: Now may I move on to the other
motion?

THE COURT: Sura.

MR. CRAVEN: We filed on the 25th of Fabrusry a
Motieon to Voir Dire the Jury with raference to another
articlse where Mc. Carr is guotad sxtensively with reference
to this trial. That article was in a Belleville nswspaper.
1t was mors of the same and, of course, it’'s ome of a
continuing series of --

MR. CARR: 1 hope you’re not arguing that motion
now.

MR. CRAVEN: Yes, 1 am,.

MR. CARR: We're not up for argument. I haven’t
Filed my response yst. '

MR. CRAVEN: This motion was Filed the 25th of
February.

MR. CARR: I understand that, hut I haven’t Filed
my responss yat,

MR. CRAVEN: Are we at your plsasure on this?

MR. CARR: Yes. Tha Court gave me leave to File a
rasponsae. We're at the Court’s pleasurs. Tha Court said 1
may file a response.

ME. CRAVEN: Judge, this is an érticls that

appeared in February, on the 16th, Sunday, the 165th of
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February.

THE COURT: 1 know, I read it.

MR. CRAVEN: UWe want to have ths jury veoir dired,
and dglay and no decision is a denial of the motion.

MR. CARR: Well, I don't know how that is.

iHE COURT: I didn’t hear you.

MR, CARR: I don’t know how giving me an
opportunity to file a respanse in view of what you all hava
been doing in ihs Suprems Court to us, and these motions
could be considered a denial of the motion. I expect to
have a response on fils to your motion next wesk.

MR. CRAVEN: Rex, you'’ve had a month, or almost a
month.

MR. CARR: There was another motion that I
responded to, I think, this week, angd a weak ago 1 think I
responded tq the Supreme Court in something, and two weeks
before that I responded to the Supreme Court, plus I’'ve besn
trying this lawsit everyday. I don’t have the time back in
the office during the day to file these ~~ prepare these
mations, prepare responses. 1 have a problem of working at
night to get the case ready for the nsxt day for the naxt
witness, and I'm simply not equipped to work 24 hours a day.
1’11l have s response to that motion on file next wsek.

MR. CRAVEN: Look at the total unreality of that.
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Judge, this is simply ~-- there has to be evsnhandednass.
We're asking to have the Jjury asked about a story that
appeared in the Bsllevills newspaper, front page I think it
was, ths 16th of Fesbruary. The reason for it is to
ascertain if the jurors read Mr. Carr’s remarks about this
cass, including what a bad person, bad company Monsanto is,
and how much money the prior settlement was, and so forth,
all of which iF the Jury read it would entitle us to soms
kind of relief. Yet ws’ve besn going on with the trial for
almost a month, since this was published, and Mr. Carr has
succeedad in not -- raising it, raising it, raising it,
that’s a prejudice to us.in itselF, the delay.

Now, if this Jury read that article, we should be
ahle to ascaertain that, we should be able toc make a record
on it, we should not have to go to trial before a jury
that’s been reading Mr. Carr’s holdingforth of tha cass.

We say in hers that this is a deliberatea -~ one of a
seriss --

THE COURT: I read both motions.

MR. ERQUEN: An on-going thing. He's saying no,
no, at his pleasurs we'll do it., Judge, his pleasurs --

MR. CARR: It is ths Court's pleasurs. Thse Court,
I think, is the one that gave me leave, Counssl, not you and

not me.
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MR. CRAVEN: I undarstand that.

MR. CARR: It's the Court that ordered me, and
1'll vhey the Court’s ordar.

MR. CRAVEN: It should bhs apparent to anyone that
we Filed this at tha sarlisst practical time, that thsre
wers soms non-court days in there. Wse filed this as soon as
ws could after that. We've gotten nothing. The delay
itself is a prejudice to us,

MR. CARR: Hold it, Counsal, when was that news
story published that you’'rs complaining of?

MR. CRAVEN: The 1Bth of February.

MR. CARR: You Filed this motion when?

MR. CRAVEN: The 25th,

MR. CARR: That's nine days later.

MR. CRAVEN: That'’s right.

MR. CARR: Dkay.

MR. CRARVEN: It was on a Sunday, and I think thers
wera one or two court days during that wesk, and that's all.

It’s not right to have to keep truing a cass
bafore a8 jury that may have been reading Mr. Carr’'s
haldingforth about this case, and the Fact thast the co-
defendant settled for Four million dollars, his versions of
this trial,

Of coursse, we didn’'t sver get a chance to voir
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dire about his holdingforth for the Nsw York Times when tha
reprint of that wae in the Post Dispatch. Now hsere is tha
homatown paper of ths Jjury, we can't sven voir dire the
Jury. If hs has his way, when we gst around to it, it will
be stals.

THE COURT: Do you have angthipg to sayT

MR. CARR: Yea, As ] suggested, your Honar, I1'1l]}
have our responsa onlfile Monday .

THE COURT: This was raised once beforae, I believs
by Mr. Heineman. I think it was raissd by Qou earlier.

MR. NASSIF: Last wask.

MR. HEINEMAN: Yes.

THE COURT: 1 stated at the time, I don’'t remembsr
when it was raised, but it was raissed by you hefore, and I
statad at the time that I had read the srticle, 1’'ve read
the motion, 1 did not think that waiting would make it
stale, and that it was not prejudice to the defendant.

We had a thorough discussion at the time of what
was going on as far as the trial was concernsd about matters
in the Suprems Court in these particular motions, and I
would incorporate what happened there, 1 would incorporats
what I said then also.

And the sum and substance of what-I said was

basically, number one, Monsanto was not prejudiced by the
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delay in considsration of the motions; and number two, that
the way I preferred that these motions be handled by me, and
what I have Found most effsesctive is to have oral argument on
tham if requested after the time that thers has been a
rasponss by movan;, response by respondent to the motion,
and that if they want a furthser supplemental response by the
movant, that thes arpument is shortser, bstter and my decision
is sasier after that.

Number threse, in the priogrity of matters befars
this Court, obviously snything in the Supreme Court takses
precedence over anuything in this Court. Whsn the Jjury is
available, trial in front of the jJury takes precedsnce over
anything that we're going to do back hers.

Mc. Carr has indicated that next week he’ll have a
response on £file. That response is timely. If you wish to
make a —- you'rs thes movant, you're sntitled to the last
word, if you want to fils a responss on that, then it will
bs argusd. I do not think that that is prejudicial to your
client. I think that it is a timely proceeding.

In the context of sverything that’s going on, and
that afFter that response is filad; and if you wish to do so
after you've made a reply to that, the appropriate time to
argue it after court sometime not in Jury tima. That's my

position. That was my position then and it’s my position
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rnow. I don’t think anything has changed.

MR. CRAVEN: Can wa Fix a specific calendar on
this? Mr, Csarr is going to file a responsa on4Nondag. Can
we file a reply on Wednasday, sometime during ths day
wadﬁesdag, and argue it at ths conclusion of the taking of
svidance on Wadnesday? |

MR. CARR: Well, your Honor, I wouldn’t oblect to

that, sxcept what they may reply to, if thay assert

. somathing new that is, in fact, not a reply to my motion, as

they do from time to time, I would want lsave to rsply to
any nsw matter that they assart. But other than that I
won't object to the schedule.

THE COURT: Fima. So Wednasday we’ll plan on
arguing it.

MR. CRAVEN: UWednesday at ths —

THE COURT: After court.

MR. CRAVEN: Aftar court.

THE COURT: Right.

MR. CRAVEN: He'll file his answer on Monday, or
his reply on Monday, and we’'ll reply to it.

THE COURT: By UWednesday.

MR. CRAVEN: Will that bs also true of the other
motions?

THE COURT: Both motions.
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MR. CARR: I won’t have a rssponss rsady on the
second mation.

THE COURT: 1 thought you meant both motions.

MR. CARR: No, I don’'t have it ready yst. I'm
still working on it.

MR. CRAVEN: You know, Judgs, there's Jjust
something that offends my sense of logic. Wse'rs geing into
the third year of a trial. This motion raises the question
that no jury can reasonably be esxpected to try the Nitro
casa, which Mr. Carr is doing, and thess plaintiffs, and
take ths medical testimony and to sit there and sndure this
kind of case and than try to pick and choose and sort and
make senss out of this case. Now what the Appellate Court
said in -~

THE COURT: Wait a minuta. You’re arguing the
motion now.

MR. CRAVEN: What I'm saying now his notion of the
time sequence compels wus to go ahead and kesep right on
trying the case, which is a Fairly strong indication to me
that ha thinks he’s going to pravail on the motion, That
dossn’t seem right., It just doesn’t seem right that you
have to keep trying somsthing when you'rs saying tha trying
of it offends the laws of this stats.

THE COURT: Well, 1 disagres with you. My
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position has always besen on thess motions and on requests to
adjourn thess proceedings and order that these motions go
forward that we ars going to continue trying it and handle
thesa motiong at ths tima.\

1 think I made clear before on the record that if
you'rs sseking an ultimate rslief of an end and the and
comas bhacauss of that seeking of this ultimate relief of an
end X amount of time afterwards rather than earlisr, you
atill got the end. If the motion is denied, you have not
lost the intervening time in procseding on the trial.

I have consistsntly taken the position, unlsess its
bean an impossibility, or some extraneous rsason had
interfered that this matter should procesd whils ws wers
cansidering thesa motiona, and I've read both of tha motions
when they wsere Filsd -- excuse ma. I'm trying to get over a
cold. 1I’'ve read both of these motions when they wers filed.
Hy impraession than, and I haven’t heard anything to change
it, is that thé trial should procesed whila wa arse
considering thsesm.

I think as far as a priority as to tims that your
motion on a voir dire of the Jury would take prescedence as
far as being handled First. I think also it is ths sescond
motion, the motion on the asking for e mistrial, is by the

nature of the matters that you state, the allegations that
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you make, and the relief that you sask a much moras
complicated and mestier, 1 gusss you would say, motion, and
under ths circumstances then I think it would be very
reascnable that that one be hriefsd and argued ssecond, bath
on the basis of ths material allegations of the motions by
comparison, and as to the -- any possibility of time
affecting the substance of the motions which it would be
more likely to do in the voir dire situation, by your own
argument, than it would on the mistrial motion.

So under those circumstancas, what I would like to
do, is after ths argﬁmant on Wadnesday, or perhaps on
Thursday, if we could agreae to a -— wsell, 1'd prafar it on
Wednesday, actually, if we could agres to a time schedule
fFor brisfing and then ultimatsly argue it an the Motion For
a Mistrial that you Filed. So we keep it rolling.

MR. CRAVEN: Can we Fix that calendar now then?

THE COURT: Pardon?

MR. CRAVEN: Can uwe Elg tha calendar now?

THE COURT: I haven't asksd anyona to think about
it. I don’'t know if both of you are ready to give me a
suggestion now., I'm willing.

MR. CARR: I will werk next weekend, your Honor,
in order to get the othar motion -- my rasponsa to the othar

motion read, and I should have a responsa ta that motian
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then ready for the week after this caoming week. As far as
I'm concerned then we could argue it sometime that following
week. The week that I file ths responss.

THE COURT: So naxt week wa'ra going to argue this
othar one and sometime the next wesk fila a responsa to
that?

MR. CARR: Right.

MR. CRAVEN: A week from Monday he’ll fils a
response to the Motion For Mistrial?

MR. CARR: I should be abls to do so,

MR. CRAVEN: And we would file our reply somstime

on Wednasday and argus it on the following Wednasday, so

it’s a week latar; is that what you’re saying?

THE COURT: 1Is that accesptable to you?

MR. CARR: Fins with me.

THE COURT: Fine,

MR, HEINEMAN: All right.

THE COURT: a@AfFter court again. Let me make that
clear. I don’t want you teo have to come down here in the
morning expecting to ague this and wait until five to do it.

MR. CARR: Your Honor, thers is one thing 1 would
ask ths Court to consider doing, and it’s certainly within
the Court’s power to do as it wishes, of course, but as the

Court knows, for the past two months Monsanto -- any time




S

10

11

1z

13

14

15

16

17

18

18

20

2l

ec

23

24

1686

thes Court rules on a motion of this sort, Monsantoc fillss a
Motion For Supervisory Order in the Suprems Court,
Most recentiy they took advantags, I don’t know iF

it’g deliberate or not, but they took advantaga of a rule

.that says I have to file a reply within thres days in the

Supremea Court ifF somsthing is persaonally served. HMaybe it
was fFive days. I forget which, either three or five,

It’'s impossible for me to, iFf the court issuss
orders on these motions, mors than -~ it’s impossible For me
to respond, First of all, to more than one a wesek because of
the trial. They have at least eight pending now in the
Suprema Court that they Filed. I°'m fairly surs thers’s
sight.

This, of course, Mr. Craven is here only becausa
he is their Appellate counssel, and he intends obvicusiu tﬁ
take thsse matters on up to the Supreme Court, as is hisg
right to do, but from my viswpoint 1 can’t respond undsr the
constraints of the Supreme Court rules to mors than ane
motion at a time. They caught ma in the bind last tima.
They Filed two motions at one tims in the Suprems Court,

One I don’'t sven think they served ygou with, but one you
were servsd with as a respondent, and one you were nat a
respondent. Thare were two filed.

THE COURT: I didn’t gast a copy of one of them.
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MR. CARR: I had a hell of a tims replying to
thosa, and did not reply to either of thoss within the tims
allowed by the Suprems Court becauss 1 was busy trying this
casa.

What 1 would ask if the Court could consider
making rulings on thess motions in a framswork that would
give ma an opportunity if they’re going ta file a ﬁction,
give me an opportunity to adequatsely respond without asking
the Court to recess ths trial seo thst I can respond, becauss
the next time I get caught in a switch like that, I don’'t
want to ask leave of counsel to agree For time fFor me to
File in the Suprems Court.

I want to be timely in the Suprems Court, but I
can’'t be timaly when they’re doing this and try the case as
wsll. Sg for the saks of -— but I can he timely iF I gst
the weskend bstwsan motions to work on them. So what I
would ask the Court to do, iF it's possible to do it, rather
than ask For a recess from time to time to write my response
to the Supreme Court, that you time your orders so that 1
will have appropriate time after the orders in which to
raspond to their motions. I don’t know whsther it’'s
appropriate or not, but I1'd like for the Court to considsr
it.

MR. CRAVEN: I°’'d have to say that this
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anticipatory winning that Mr. Carr doas all the time kind of
doesn't --

MR. CARR: Counssl, both of these mations hava
already bean ruled vpon, similar motions havs alrsady bean
ruled upon by the Court.

MR. CRAVEN: Then why don't gnu.hava time to
respond to them?

MR. CARR: Counssl was even so sura that we
wouldn’t even nesd argumants he suggested to ths court,
"Judge, we don’t need to argue it, Just go ahsad and ruls on
it.”»

MR. HEINEMAN: what are you talking aboutT

MR. CARR: When you Filed thssz motions.

MR. NASSIF: Said he didn’t nesd oral argument on
it. The Judge asked you if you nesded time to file a
written response. You said yes. He asked Ken iF ha needed
oral argument, and Ken said no.

MR. CRAVEN: The last tims that Mr. Carr filed
some rasponses in the Supreme Court they were late wnder the
rule. He fFiled a Motion to File Instanter. We Filed a
written consent to his Motion to File Instanter. Your
Honor wasn’t served with a copy of somsthing, but it was a
cass in which you’'re not a rsspondent.

THE COURT: I understand that.
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MR, CRAVEN: 1 assumsd you didn’t want a copy of
it. When this Court rules we may nesed time to prepares our
response in the Suprsms Court to Mr. Carr’'s Motion for
Supervisory Order. Ws would like to think that ws would ba

able to have the same kind of consideration to respond to

‘his Petition for Supervision. That's a distinct

possibility. I don’t think we nesd to go into anticipatory
rulings.
MR. CARR: 1 have nothing Further to say, Judgs.

THE COURT: Fine., Dkay.

(Court adjourned.)
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