Cleveland Corporate Insurance

#18 Oakland, Calif, December 10, 1973

Ge A, L&C@
' Redacted

JUUS—

b!rs mna has asked me to writa to y@n :Ln cannect,ion with the a:ba'm«

Workmen's Compensation file. He indicated that I should respond to

several points in your letter of October 17, 1973, expressing concern Redacted
over the handling of the case by Liberty Mutual.

with respect to the Application filud with the Division of Industrial
Accidents on October 11, 1973, we have noted that this constitutes the
first filing of a claim for Workmen's Compensation death benefits by

the claimant's widow. Mre is now requesting that the state of
Califormia recognize that her husband's death occurred as a result of a
disability arising out of an in the course of his employment with Sherwin-
Williams. The specific cause of death is alleged to be exposure to toxie
fumes. Therefore, she is reguesting recovery of Worimen's Compensation
total disability benefiis for the period of her husband's alleged occupa~
tional disability. She is also requesting that burial expenses be paid
as well as the payment of Statutory Workmen's Compensation benefita for
herself and two minor children as survivors of the deceased,

Redacted o ‘ Redacted

The previous claim was filed by Kaiser Hospital. Under California law,
‘Kaiser is entitled to file a claim for reimbursement of those expenses
incurred by the employee upon a determimation that Mr. : death Redacted
was, in fact, due to an Industrial disability. Although Kaiser had al~
ready filed an application im this claim to cover their interest it
- obviously fellows that the widow must comply with the formal statutory
provisions before her entitlement to Workment!s Compensation benefits
can be adjudged. That is the purpose of her Application.

You have pointed out that the deceased employee did receive Company
disability benefits as well as Callfornia State Disability Benefits.
We can anticipate that if the widow's claim for death due to oceupa~
tional causes is recognized, the state of Californmia will offset any
Workmen's Compensation temporary total disability benefits awarded

t0 the deceased employee by the amount of other compensation already

paide

With respect to the initial filfmz of this claim, you are sware that the

basis for Kaiser's filing was the report of January 25 by Dr. Stettner.

That medical report was the initial notice that Mr. s hospitali- Redacted
zation for over two months might have been due %0 an exposure in the

course snd scope of his employment. Dr. Stebtner's description of the

disability was as follows:

"Probable injury secondary to inhalation of noxious
fumes® .
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It should be noted that Dr. Stettner indicates a robab:ili%- rather than
a certainty in his disgnosis. In view of the fact That he had no oppor- Redacted
%y to ascertain the facts of Mr: mpoanro priw to writing .
this report his opinion may be only a conjecture. The proof of Dr. %ﬁ&m“a
emm.ea is certainly the prodeaim issue in this clsim at the gmm% tdmey

W‘«Mmaramm severa oFts From Iiberty Matu ’
this matter. According w0 our file Liberty Mutu am %W% ‘Bﬁ s
the opinion of a competent lung specialist following your initisl nm:&m
to them that an eccupational olaim might urise out of My,
unfortunate death, This wes Dr. K@m«l who, unfortunstely, was W ;a
sn automobile accident subsequent t6 completing his wvm of the elads
but prior to rendering a wf‘itm report to L ! 7
the faot that Iiberty Mutusl was not able to gebt the x*eﬁm that tm

had hoped to receive from Ir. Mannel it was their opinion that it would d
be best to await the filing of a formsi claim by Mys. prior to ‘Redacte
requesting am opinion from another gpecialist. We are reiuctant to oriti-

cige this handling of the ¢laim. Al the time, there had been no applicar.

tion by either the widow.or by the Xalser Hospitale: Any unnecessary ﬁ.wuea-
tigation of this matter by Liberty Mutual raised the possibility of pre-

eipitating a olaim. You shoild know that in a meeting with Liberty Mubual's
representatives here in Cleveland in June 1973 the possibility of a claim

being filed by the Kalser Hospital was considered. We were aware that such

a clain might cause the widow to "gat on the bandwagon'. In retroapect,

there dees not seem to be anything whisch could be done to actually prevent

Kaiser from filing their claim,

Dr. HMannel's notes would be of questionable value in the defense of this
claim. We have been involved in circumstances simlilar to this in other
olaims. It is almost universally the position of legal authorities that
the handwritten notes of the deceased physician, which offer mo specific
conclusions or discussionsof the facts, are of mineor substantive of inter-
pretive value. Therefore, we do not believe that Liberty Mutual's failure
to immediately obtain these notes is fatal to the defense of the clailm.

We would anticipate ¥ by Mutual will now attempt to get the opinien .
of another medical auth 0 refute that of Dr. Stattner. It is also =
probable that thev will investigate the conditions at the plant in the area

where Mr. was employede It may be necessary to develop a position
that the exposure alleged by Dr. Stettmer's report did not sctually exist
and that Mr. death was due to other factors noted in the death

certificate. 'pRoqacted

We have requestea tnav Liberty Mutual keep this Department and your office
apprised of sny new developments in this case. We anticipate that they will
also advise whether or not there are matters-on which we oan be of assisw
tance to them in devising a defense of thls |clainm.

ce: RJMalone
RRBruhn 0007-SWP-005504022
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