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COMPLIANCE STRATEGY FOR STATIONARY SOURCES OF AIR POLLUTION

This document outlines a strategy for obtaining and maintaining
compliance by stationary sources with requirements of the Clean Air
Act and implementing regulations, The Clean Air Act is the
Federal law designed to protect the nation's health and welfare
from the adverse effects of air pollution.

The major focus of the stationary source compliance prograw
is on the enforcement of State Implementation Plan (SIP) require-
ments adopted to meet national ambient air quality standards
(Section 110), standards of performance for new sources (Section
111), and hazardous air pollutant standards (Section 112). The
program is structured around effective, cooperative, and coordi-
nated efforts among Federal, State, and local agencies. The
strategy recognizes both the primary role of the.States in preven-
tion and control of air pollution and that of the Federal govern-
ment in ultimately assuring the protection of the health and
welfare of the American puglic. .

Priorities of the stationary source compliance program have
evolved to reflect the new areas of regulatory activity and the
previous successes of the program. Initial compliance has largely
been obtained for sources of particulate matter and sulfur
oxides, which have been comprehensively regulated since the migd-
1970's. The program is now shifting to assuring continuous
compliance with these requirements and to addresain§ the problen
of initial compliance by sources of emissions of volatile organic
compounds, which are generally the subject of more recent
regulation. Another important priority is enforcement of the
hazardous air pollutant standards, especially for vinyl chloride
and asbestos demolition sources,

Important policies and programs establishing the Agency's
priorities are the "significant violator”" program and the Post-
1982 Enforcement Policy. The significant violator program
identifies the Agency's highest non-emergency violating sources
both for purposes of prioritization of Agency efforts and for
reporting in the Agency's Management Accountability System. The
Post-1982 Enforcement Policy applies to violating sources in
nonattainment areas (other than extension areas) and establishes
procedural and substantive requirements for EPA in resolving such
viclations, and in evaluating the adequacy of State efforts to
resolve such violations.

A major element of the compliance program is the periodic
determination of a source's compliance status. In general, State
and local agencies have the lead in making such determinations
with the data reported to EPA for incorporation into the Agency's
Compliance Data System. EPA has developed, in concert with
representatives of State and local agencies, a program for auditing
State compliance and enforcement activities.
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The basic method of compliance determination is an onsite
inspection. Stack testing is usually required only for a source's
initial demonstration of compliance and ?a not usually required
as part of a routine inspection. Due to technical and cost
considerations, continuous emission monitoring has historically
plaged only a limited role in the air program. This creates
problems in obtaining data truly reflective of the day-to-day
operations of a source., This strategy suggests a broader use of
continuous emission monitoring, recognizing that many of the
earlier problems have been resolved and that such data can be an
invaluable source of informarion. In addition, a follow-up
scrategy focusing exclusively on the issue of improved continuous
compliance will developed.

EPA provides guidance to States on inspection frequencies
for different classes of sources, This guidance is utilized in
establishing EPA/State agreements on State compliance assurance
activities. As part of this strategy, EPA is revising very :
substantially its previous inspection frequency guidance to allow
the States more flexibility to use their inspection resources to
address their most significant air problems,

Once a violation is detected, it is EPA's policy to allow
the State to take the lead in resolving the violation, if it will
do 80 in a timely and effective manner, Otherwise, EPA will take
action, consistent with its other priorities. EPA can resolve
the matter informally, utilize one of a limited number of
administrative mechanisms, or injtiate a judicial (civil or
criminal) action. The strategy reflects the maturation of the
program from a strongly Federal Yrogram to one reflecting a
substantially increased State role with Federal technical support.
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EXECUTIVE SUMMARY

This document outlines a strategy for obtaining and
maintaining compliance by stationary sources with require-
ments of the Clean Air Act and implementing regulations,
The Clean Air Act is the Federal law designed to protect
the nation's health and welfare from the adverse effects
of air pollution.

The stationary -source compliance program is struc-
tured around effective, cooperative, and coordinated
efforts among Federal, State, and local agencies. The
strategy recognizes both the primary role of the States
in prevention and control of air pollution and that of
the Federal government in ultimately assuring the protec-
tion of the health and welfare of the American public,

The major focus of the stationary source compliance
program is on the enforcement of State Implementation
Plan (SIP) requirements adopted to meet national ambient
air quality standards (Section 110), standards of
performance for new sources (Section 111), and hazardous
air pollutant standards (Section 112). SIP requirements
are State-adopted and EPA-approved. New source performance
standards and hazardous air pollutant standa.ds are
Federally-promulgated but can be (and usually are)
delegated to States.

A major element of the compliance program is the
periodic determination of a source's compliance status.
In general, State and local agencies have the lead in
making such determinations with the data reported to EPA
for incorporation into the Agency's Compliance Data
System. EPA is workini with representatives of State and
local agencies in developing an EPA program for auditing
State compliance and enforcement activities.

The basic method of compliance determination is an
onsite inspection. Stack testing is usually required
only for a source's initial demonstration of compliance
and is not usually required as part of a routine inspection.
Due to technical and cost considerations, continuous
emission monitoring has historically played only a
limited role in the air program. This creates problems
in obtaining data truly reflective of the day-to-day
operations of a source. This strategy suggests a broader
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use of continuous emission monitoring, recognizing that
many of the earlier problems have been resolved and that
such data can be an invaluable source of information.

EPA provides guidance to States on inspection fre-
quencies for different classes of sources. This guidance
is utilized in establishing EPA/State agreements on
State compliance assurance activities. As part of this
strategy, EPA is revising very substantially its previous
inspection frequency guidance to allow the States more
flexibility to use their inspection resources to address
their most significant air problems. The revised guidance
also recognizes the increasing potential for use o%
continuous emission monitoring data to obviate the need
for physical inspections.

Once a violation is detected, it is EPA's policy to
allow the State to take the lead in resolving the viola-
tion, if it will do so in a timely and effective manner.
Otherwise, EPA will take action, consistent with its
other priorities. EPA can resolve the matter informally,
utilize one of a limited number of administrative
mechanisws, or initiate a judicial (civil or criminal)
action. 1If the resolution includes the establishment of
a compliance schedule, EPA must monitor the source's
compliance efforts to assure that the schedule is adhered
to. 1In recent years, the program has changed from a
strongly Federal program to one reflecting a substantially
increased State role with Federal technical support.

Efforts have been initiated relatively recently to
promote compliance by industry through technical assis-
tance and information exchange. While these efforts do
not substitute for an effective enforcement program, or
reduce the primary responsibility of sources to assure
that they are in compliance, such efforts hold the poten-
tial for significant air quality benefits.

Priorities of the stationary source compliance
program have evolved to reflect the new areas of regula-
tory activit{ and the previous successes of the program.
Initial compliance has largely been obtained for sources
of particulate matter and sulfur oxides, which have been
comprehensively regulated since the mid-1970's. The
progran is now shifting to assuring continuous compliance
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with these requirements and to addressing the problem of
initial compliance by sources of emissions of volatile
organic compounds, which are generally the subject of
more recent regulation. 1In addition, vigilant prosecution
of ongoing litigation and enforcement of exist1n§ Federal
consent decrees continues to be a major program focus,
Other important Yrioritiea include enforcement of the
hazardous air pollutant standards, especially for vinyl
chloride and asbestos demolition sources, and broader
consideration of the use of Section 303, the Act's emer-~
gency episode authority.

Important policies and programs establishing the
Agency's priorities are the "significant violator” program
and the Post-1982 Enforcement Policy. The significant
violator program identifies the Agency's highest non-
emergency violating sources both for purposes of Rriori-
tization of Agency efforts and for reporting in the
Agency's Management Accountabilit{ System. The Post-1982
Enforcement Policy applies to violating sources in
nonattainment areas (other than extension areas) and
establishes procedural and substantive requiremwents for
EPA in resolving such violations, and in evaluating the
adequacy of State efforts to resolve such violations.

An i{mportant element of any strategy is a means for
evaluating the effectiveness of the program. A sound
structure for such an evaluation already exists in
the Agency's Management Accountability System and can be
refined, if necessary, to accommodate any additional
needs which may occur. Given the very important role of
the States in the air program, an essential component of
the evaluation system is the reporting of appropriate
State data,
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I1.

COMPLIANCE STRATEGY FOR STATIONARY SOURCES OF AIR POLLUTION

) Iﬁtroduction

This document is one of a series of media-specific
strategies for obtaining and maintaining compliance
bg regulated sources with environmental requirements.
This strategy deals with stationary sources subject to
the requirements of the Clean Air Act and implementing
Federal, State, and local laws and regulations. It is
intended to provide an overview of the essential elements
of the stationary source compliance program, a summary of
past and present efforts, a definition of the short-term
and long-term objectives of the program, recommended
strategies for achieving those objectives, and a discussion
of the relative roles of the Federal and State governments
in implementing the various elements of the strategy. It
is not intended to supersede the extensive body of detailed
implementing guidance already in effect except to the
extent specifically noted.

Framework of the Clean Air Act

The Clean Air Act is the nation's Federal law designed
to protect the population from the detrimental health and
welfare effects of airborne pollutants. Air pollution
often crosses State boundary lines and pollutarts
originating in one State may adversely impact persons and
property in other States. Congress recognized the
interstate nature of air pollution and charged EPA with
establishing uniform national ambient air quality standards
and with the ultimate responsibility for assuring that
citizens in every State are protected from the adverse
effects of air pollution. However, Congress also recognized
that each State contains a unique inventory of sources
and, consequently, each State should have the primary
responsibility for designing and operating a control
program to achieve the pollutant reductions necessary to
meet the national ambient standards. To address the
national goal of healthful air for every citizen and the
States' need to tailor control regulations to their
individual needs, the Clean Air Act provides for States
to develop control plans and regulations which adequately
limit air pollution from new and existing sources. These
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plans, including the implementing regulations, are known
as State Ilmplementation Plans (SIPs), 1If a State fails
to adopt the necessary regulations, EPA is required to
adopt regulations sufficient to protect ambient standards.
EPA {8 authorized to enforce these regulations, whether
EPA-adopted or State-adopted.

Controlling emissions from existing sources is some-
times difficult and expensive because control equipment
must be retrofitted to sources that were initially
designed without regard to emission control. Congress
recognized that effective emission controls could be
more easily integrated into the design of future new
sources and, consequently, it empowered EPA to establish
uniform, technology-based national emission standards
for categories of new sources under Section 111 of the
Act. These requirements are known as New Source Perfor-
mance Standards (NSPS). These standards were intended
not only to maximize the air quality benefit of the
replacement of older facilities but also to reduce the
likelihood that relaxed emission limits could be offered
as an inducement to a new plant to locate in a particular
State,

In addition, Congress was concerned with the serious
health effects of hazardous air pollutants and provided
for EPA promulgation of national standards for those
emissions under Section 112 of the Act. These require-
ments are known as the National Ewission Standards for
Hazardous Air Pollutants (NESHAPs).

In summary, there are three basic programs regulating
emissions from stationary sources:

1. SIP requirements for new and existing sources as
necessary to attain and maintain the national
ambient air quality standards, including new
source permitting requirements;

2. Technology;baaed NSPS requirements for new sources;
: and

3. NESHAPs requirements for new and existing sources
of hazardous air pollutants.
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In addition to their lead role in the development
and implementation of SIPs, Congress clearly intended
that the States be primarily responsible for enforcing
air pollution requirements. However, when a State or
local agency is ineffective in expediriously briniing a
violating source into compliance, EPA must fulfill its
obligations under the Act through initiation of a Federal
enforcement action against the violating source. ‘

Surmary of Regulations Under the Clean Air Act

A. National Ambient Air Quality Standards

As of November 1, 1983, EPA had promulgated
national ambient air guality standards (NAAQS) for

seven pollutants, as follows:
Pollutant Year of Promulgation
Particulate Matter 197
Sulfur Oxides 1971 (primary), 1973 (secondary)
Nitrogen Oxides 1971
Carbon Monoxide 1971 (revision proposed 8/80)
Hydrocarbons 1971 (revoked 1/83)
Ozone 1971 (revised 2/79)
Lead 1978

The stationary source compliance program has tradi-
tionally addressed itself primarily to sources of

particulate matter and salfur oxides and, more recently,

to volatile organic compounds which contribute to
violations of the ozone NAAQS. Greater attention to
lead can be anticipated in light of the recently
heightened efforts to develop State Implementation
Plans to attain and maintain the lead NAAQS. Focus
on the stationary source aspects of the nitrogen
oxides problem has been limited due to the relatively
limited and localized scope of nonattainment with

the nitrogen oxides NAAQS. In addition, control of
new motor vehicles could be expected to reduce signi-
ficantly nitrogen oxides levels. Carbon monoxide is
almost totally a motor vehicle-related problen,

This strategy will be oriented towards enforcement
of standards implementing the particulate matter,
sulfur oxides, nitrogen oxides (where relevant), and
ozone SIP's. Due to the relatively early stage of
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SIP d velopment implementing the lead NAAQS, {t will
not address lead specifically. 1t can be expected
that much of the experience with other pollutants
will also be relevant for lead. While it is possible
that implementing the lead NAAQS will raise sowme new
or unique compliance issues, it would be premature to
attempt to define a strategy specific to lead until
these issues are more highly defined.

New Source Performance Standards

As of November 1, 1983, EPA had promulgated new
source performance standards for 44 source categories
and proposed standards for 14 additional categories.
Standards include not only emission limits but also
test methods, recordkeeping, and reporting requirements,
‘Source categories regulated (and year of promulgation)
are as follows:

Source Category Year of Promulgation
Fossil-Fuel-Fired Steam Generators 1971
Incinerators 1971
Portland Cement Plants 1971
Nitric Acid Plants 1971
Sulfuric Acid Plants 1971
Asphalt Concrete Plants 1974
Petroleum Refineries 1974
Petroleum Storage Vessels 1974
Secondary Lead Smelters 1974
Secondary Brass and Bronze Ingot 1974
Production Plants
Iron and Steel Plants (BOPF) 1974
Sewage Treatment Plants 1974
Primary Aluminum Reduction Plants 1975
Wet Process Phosphoric Acid Plants 1975
Superphosphorie Acid Plants 1975
Diammonium Phosphate Plants 1975
Triple Superphosphate Plants 1975
Granular Triple Superphosphate 1975
Storage Facilities
Electric Arc Furnaces 1975
Primary Copper Smelters 1976
Primary Zinc Smelters 1976
Primary Lead Smelters 1976
Coal Preparation Plants 1976
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Ferroalloy Production Facilities 1976
Kraft Pulp Mills 1978
Grain Elevators 1978
Lime Manufacturing Plants 1978
Utility Steam Generators 1979
(After 9/18/78)
Stationary Gas Turbines 1979
Petroleum Storage Vessels 1980
(After 5/18/78)
Glass Manufacturing Plants 1980
Auto and Light-Duty Truck Surface 1980 —
Coating
Ammonium Sulfate Manufacturing 1980
Lead Acid Battery Manufacturing 1982
Phosphate Rock Plants 1982
Metal Furniture Surface Coating 1982
Graphic Arts: Rotogravure Printing 1982——
Surface Coating of Large Appliances 1982
Metal Coil Surface Coating 1982
Asphalt Roofing Manufacture 1982
Beverage Can Surface Coating 1983
Bulk Gasoline Terminals 1983
Equipwent Leaks of VOC in the Synthetic 1983 —
Organic Chemical Manufacturing
Industry
Pressure Sensitive Tapes and Labels 1983

National Emission Standards for Hazardous Air Pollutants

.As of November 1, 1983, EPA had promulgated NESHAPs
standards for certain source categorles of asbestos,

beryllium, mercury, and vinyl chloride. 1In addition,
EPA had proposed standards for certain source categories
of benzene, arsenic, and radionuclides.

Iv. Summary of Previous and Present Strategies

Given the relative maturity of the air compliance
program, many different strategies have evolved to address
different elements of the program. Rather than attempt
to summarize all of these policies at this point, they
will be addressed (to the extent worthwhile) in other
sections (e.g., past inspections strategies will be..
discussed In the Compliance Monitoring section, Section
VII). However, as background to an understanding of the
present status of our compliance efforts, it would be
worthwhiile to discuss briefly the Agency's Major Source
Enforcement Effort and to contrast it with the subsequent
program to address significant violators.
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The Major Source Enforcement Eff rt (MSEE) was
initiated in the fall of 1977 and extended until the spring
of 1981 (See Attachment 1). During that 3 1/2 year
period, it was the driving force of both the.air and
water enforcement programs. The goal of the effort was
to identify and take enforcement action against major
sources that had never achieved initial compliance with
applicable requirements of the Clean Air and Clean Water
Acts, Within this group of sources were many of the
larfest contributors to the nation's air and water
pollution problems. :

The MSEE addressed approximately 1,670 air sources.
As part of this program, EPA's Regional Offices initiated
judicial referrals for approximately 400 air cases (not
all of which were filed). Many other sources came into
compliance as a result of EPA administrative action,
State judicial or administrative action, or without any
such action. Major characteristics of the MSEE were the
predominant Federal role and the heavy reliance on litiga-
tion. At the conclusion of this effort, it was considered
that the "initial compliance" problem for TSP and S03
sources was generally under control,

After the conclusion of the MSEE, the focus of the
program broadened to include a re-emphasis on other
elements of the program which were relatively ignored
during the MSEE period (for example, new source permitting
requirements). In addition, compliance dates for sources
of volatile organic compounds, often first regulated in
SIPs in 1977, began to pass creating an additional group
of violators which needed to be addressed. To help
prioritize Federal actions against violating sources, the
concept of a "significant violator" was developed as part
of the Agency's Management Accountability System in the
fall of 1981.

A significant violator was defined in December 1981
(See Attachment 2) as a source meeting any of the following
criteria:

(1) a violator of a NESHAPs standard unless the
magnitude and duration of the violation are minimal
and the violation nonrecurring;

.(2) a violator of new source germitting requirements,

and NSPS requirements, unless the magnitude
and duration of the violation are minimal;
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(3) a violator of a State lmplementation Plan if the
source is of sufficient size (presumptively 250
tons/year potential emissions or 100 tons/year
actual emissions of any pollutant) and is so
located as to impact a nonattainment area for a
pollutant for which the source is in violation.

A combined Federal-State effort to address signifi-
cant violators was initiated in early 1982. This has
been different from the MSEE in two important ways.
First, as previously noted, while the MSEE was also a
joint Federal-.State effort, it was heavily dominated by
EPA. 1In contrast, in implementing the significant violator
program, EPA has placed considerably greater reliance on
the States for enforcement against sources within their
jurisdictions. To make assumption by States of this
increased responsibility more feasible, EPA has greatly
expanded its support to the States through direct technical
assistance and State program capacity building initiatives
(e.g., workshops and technical manuals). The second
fundamental change was to reduce confrontation between
EPA and industry through pursuing negotiation and informal
or administrative resolutions, with litigation perceived
only as a last resort. (The combination of these factors,
combined with others such as Agency reorganizations and
resource cuts, significantly reduced the Agency's enforce-
ment profile, thus comfounding charges that the Agency
was not enforcing the law,)

In the first 18 months of tne significant violator
program, considerable progress has been made. An initial
list of 482 sources was established and, since then, an
additional 271 sources have been identi{fied. 1In this
same period, 411 sources (representing the vast majority
of the original list) have been brought into compliance
or placed on an acceptable compliance schedule. More
detail on the significant violator program is contained
in Section VIII of this strategy.

Summary of Present State of Compliance of the Regulated Community

A. Definitions

s

This section presents statistics which will show
the compliance status of stationary sources subject to
air pollution regulations. Before presenting these
statistics, however, it is.necessary to define the
universe of regulated sources and some of the terms
used in the statistical summary.

BGENC 014550
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The regulated community includes sources subject
to SIP, NSPS, and NESHAP requirements under Sections
110, 111, and 112 of the Clean Air Act. SIP require-
ments include PSD and new source review provisions
for new sources. SIP sources are subdivided into
Class A1, Class A2, and Class B sources. Class Al
SIP sources are sources with actual or potential
controlled emissions, while operating at design
capacity, equal to or greater than 100 tons per year
of any regulated air pollutant. Class A2 SIP sources
are sources not meeting the definition of a Class Al
source but with potential uncontrolled emissions,
while operating at design capacity, equal to or
greater than 100 tons per year of any regulated air
pollutant, Class Al and A2 sources are collectively
referred to as Class A sources, C(lass B sources are
all remaining SIP sources. (Compliance statistics
are not maintained by EPA for Class B sources.)

A source is considered to be "in violation" for
purposes of these statistics if it has been found to
be operating in violation of an air pollution control
requirement or if, after having been found to be in
violation of an air pollution control requirement and
ordered to meet a compliance schedule, it fails to
meet that schedule. The term "in violation" as used
here does not include sources which have been found
to be in violation but which are meeting the require-
ments of an enforceable schedule to come into compli-
ance. Such sources are categorized as "meeting a
schedule"”. A source is considered “in compliance"
21t is ncezing all applicable air pollution control
requirements

Current Compliance Status
The following table summarizes the current

compliance status of sources subject to SIP, NSPS,
and NESHAPs standards as of the end of FY 1983:

Total In Compliance (%) Mtg. Sch. (%) In Viol.(X) Unknown (2
26,582 24,385 (91.7%) 502 (1.9%) 796 (3.0%) 899 (3.4%)
14,405 12,807 (88.9%) 400 (2.8%) 609 (4.2%) 589 (4.1%)
2,069 1,929 (93.2%) 17 (0.8%) 79 (3.8%) 44 (2.1%)
1,265 1,186 (93.8%) 10 (0.8%) 17 (1.33) 52 (4.1%)
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Historical Compliance Data

For perspective, the earliest records show that in
1974, only 59% of a universe of 17,732 SIP sources
were in compliance or meeting schedules. Progress,
as reflected in decreased violations rates, was most
dramatic in the early years of the program and less
marked thereafter. 'Recent data are summarized below:

Class Al SIP sources:

n Total Sources Violating Sources 2
FY 1983 14,405 609 4.2%
FY 1982 14,371 549 3.8%
FY 1981 v 13,834 655 4.7%
FY 1980 13,316 653 4,9%

FY 1979 (Due to a change in the method of classification
during FY 1979, data from FY 1979 and earlier
years are not directly comparable.)

NSPS Sources:

R Total Sources Violating Sources 4
FY 1983 2,069 79 3.8%
FY 1982 1,718 50 2.9%
FY 1981 . 1,577 58 3.7%
FY 1980 1,314 59 4.5%
FY 1979 1,053 47 4.5%

NESHAP Sources:

FY Total Sources Violating Sources %
FY 1983 . 1,265 17 1.3%
FY 1982 1,277 28 2.2%
FY 1981 1,169 27 2.3%
FY 1980 1,089 25 2.3%
FY 1979 1,088 : 19 1.7%

These data, taken together, tend to suggest that
significant improvement in percentage violation levels
should not be expected., At any given time, some
percentage of sources will undoubtedly be in viola-
tion. Thus, we cannot expect continuous improvement
in compliance levels. Ivi"fset, with the increase iny
newly-subject VOC sourcew i Betrer data on contin-
wous complian -can expect and have begun to see

violation rates bégin to increase.
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Emission Levels

Because improvements in compliance levels do not
necessarily correlate directly with improvements in
air quality, a study was conducted in 1979 to determine
if significant emission reductions were being achieved.
The study showed the following:

Year Pollutant Emissions (103tons)

1970 TSP 28,492
1979 TSP 13,549

1970 50, 33,569
1979 S03 32,345

1970 vocC 17,160
1979 voC 19,145

1970 NOyx 13,090
1979 NOx 14,825

The study showed a dramatic decrease in TSP
emissions (52%), despite a 34X growth in potential
uncontrolled emissions during the period getween
1970 and 1979, For the other pollutants, absolute
emisgion levels declined only slightly (4% for S03)
or increased slightly (13% for NOy and 12X for
VOC). This was due to the significant source growth
between 1970 and 1979 (22% in uncontrolled S0;
emissions and 33% for VOC and NOx) which tended to
offset the effect of regulatory activity during the
same period. Of course, had it not been for this
regulatory activity (especially for SO;), emission
levels would have increased much more substantially.
In addition, efforts to regulate stationary sources
of NOx have been 'limited and much of the regulatory
activity for VOC sources has been subsequent to 1979.

Areas of Uncertainty

It is generally recognized that compliance
statistics such as those previously cited likely over-
state the degree of compliance with applicszhle
requirements. Major areas of uncertainty which should
be recognized in evaluating the data are as follows:
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Data are generally based on periodic inspec-
tions (annual or biennial) which usually do
not involve stack testing. These inspections
tend to be infrequent and are often announced
well in advance. As such, they are valuable
primarilg in determining whether a source has
the capability of complying when its control
equipment is optimized. It provides relative-
ly little feedback on the day-to-day operation
of the facility. In @ddition, inspections often
focus heavily on visible emissions because
compliance for gaseous pollutants such as S0
and NOx is harder to evaluate in the absence
of a stack test, "GMfitinuous emission monitop-
ing technology, which could provide an indic
tion. of dey-to-day-aperstion, has historically
heen limited in its-applicatiom by-techno- .
logical and cost considerations, even though *

05 those considerations are no longer =«
valid. ¥ For these reasons, it is likely that
many plants experience periodic excesses due
to malfunctions or inattention to proper
operation and maintenance procedures which
never get noted as violations. (Greuter
reliance upon continuous emission monitoring
is an integral element of the strategy to
izmprxove .the ability of both sources and control
agencies to. address the continuous compliance
problem.)

EPA has established recommended frequencies

of inspection for different classes of sources,
as discussed in detail in Section VII, Compli-
ance Monitoring., To the extent that sources
are not inspected at this frequency, the
problem noted in paragraph (1) is compounded.
Data derived as part of the Agency's Management
Accountability System indicates that approxi-
mately 25% of major SIP sources are not being
inspected at the recommended frequency.

Since the compliance data used by EPA are
based primarily on State inspections, they are
obviously dependent on the breadth and quality
of the State inspections. While much effort
has been devoted to reviewing and improving
the quality of State inspections, sporadic
problems may still exist. (The issue of EPA
oversight of State compliance and enforcement
programs is being addressed as part of a
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j int effort with STAPPA (State and Territ rial
Aitr Pollution Program Administrators) and ALAPCO
(Association of Local Air Pollution Control
Officials), as discussed at some length in the
section on Compliance Monitoring.)

(4) There have been occasional problems with
getting State data into CDS in a timely manner.
This involves both nonreporting by States and
failure to input the data by EPA., Efforts are
also presently underway to eliminate these
problems,

(5) While inventories of subject sources are
generally believed to be relatively complete,
a recent concern has been identified relative
to VOC sources. It now appears that there are
significantly more subject VOC sources than -
CDS presently reflects, mahy of which may be ¢
in violation. A more detailed discussion of
this issue is contained in Section 1IX B.

1

V1. Upcoming Priorities and Goals 7

A. Priorities for the stationary source compliance
program for the period through approximately the end
of FY 1985 are as follows:

(1) vresolution of violating sources in nonattainment
areas in accordance with the Agency's Post-1982
Enforcement Policy (as discussed in Section VIII);

(2) refinement of the universe of VOC sources subject
to SIP requirements and enforcement against at
least Class A violating VOC sources, irrespective
of locatiorl, Because many of the constituents
of VOC are toxic in nature, vigorous enforcement
of VOC requirements can yield substantial air
quality benefits even in unclassified and attain-
ment areas;

(3) enforcement of lead SIP's, once approved or
promulgated by EPA; :

(4) enforcement of NSPS and NESHAPs standards, with
particular attention to NESHAPs standards for
vinyl chloride and for asbestos relating to
demolition activities. In addition, attention
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should be directed to sources subject to presently
proposed NESHAPs standards if these standards

are promulgated (i.e., benzene, arsenic, and radio-
nuclides);

(5) enforcement of new source review and PSD
requirements; and

(6) broader use of Section 303 (emergency episode
authority) in situations presenting an imminent
and substantial threat to human healtk.

B. The short-term goals of the stationary source
compliance program cannot be articulated in such
simple terms as "increased compliance rates". The
reasons for this are discussed at length in Section
X11, which deals with evaluating the effectiveness of
the program. Unfortunately, this complicates defining
the goals in ways that lead to easy measurement of ’
their accomplishment.

Specific short-term goals of the p}ogram are:

(1) to complete successfully the initial
imflementation of the Post-1982 Enforcement
Policy by bringing sources on the original
list into compiiance with emission limita-
tions or acceptable schedules;

(2) to assure that at least 95% of the signi-
ficant violators in violation at the
beginning of FY 1984 are in compliance,
on an acceptable schedule, or subject to
a Federal or State enforcement action by
the end of the fiscal year;

(3) >develop a.pomplete inyentory of Class A
35cd§§urc.. and %tcgratz the data into

the Compliance Data System;

(4) to achieve inspection rates for Class A1,
NSPS, and NESHAPs sources which exceed
-~ 90% of that required under the Agency's
inspection frequency guidance;

(5) to complete development of the compliance
assurance portion of the National Air
Audit System and begin its implementation;
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to develop and implement a strategy to
assure compliance with the asbestos
demolition standards, at least upon full
repromulgation; and

to promote wider aceaptance of the use of
continuous emission menitoring technology
within the indusgrial community and ]

grekter use of data by regulatory
agencies in their compliance programs.

Long-term goals of the stationary source compliance
program are:

(1

(2)

(3)

(4)

(3)

(6)

maintenance of high compliance rates for
all aspects of the air program;

effective new source permitting programs;

improved systems for ascertaining the
compliance status of sources on a day-to-
day basis and dealing with excess emissions
from poor operation and maintenance;

promotion of strategies to prevent
violations of air pollution regulations,
including expanded compliance promotion
activities;

improved technical capabilities of both
governmental and industrial personnel
involved in the air pollution program; and

more effective and better defined roles
and relationships between Federal, State,
and local agencies.

Compliance Monitoring

This section discusses the basic objectives of the
compliance monitoring program, an overview of the compli-
ance monitoring process, relative Federal and State roles
and EPA's proposed program for auditing State compliance
monitoring programs, guidance to States on frequency of
inspections, inspection quality and complexity, and use
of continuous emission monitoring technology in the air

program.
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Objectives, Overview, and EPA/State Roles

The function of the compliance monitoring program
is to provide a data base for purposes of determining
compliance by sources, identifying sources which may be
in violation, and collecting evidence to support enforce-
ment actions a%ainst violating sources, In addition,
the presence of a visibly effective compliance monitor-
ing program should serve as a powerful stimulus to
assuring compliance by the regulated industries.

Compliance monitoring for purposes of routine
determinations of compliance is largely a function of
State and local agencies. EPA looks to the States to
perform this function for SIP asources and for sources
subject to delegared NSPS and NESHAPs standards. EPA
retains the primary responsibility for these routine
compliance determination inspections only for EPA-
promulgated SIPs and for non-delegated NSPS and
NESHAPs standards. This #s a very small portion of
the overall universe of sources. The Federal role is
primarily to provide technical assistance, grant
support, and oversight of the overall effectiveness
of State efforts in addressing SIP and delegated NSPS
and NESHAPs sources.

Data on compliance status as determined by the
State are reported to EPA in accordance with agreed-
upon procedures. Such reporting must be not less
often than quarterly although, by agreement of the
parties, it may be more frequent. 1t includes data
on compliance status of sources inspected and on
actions being taken to return violating sources to
compliance., These data are then entered by the
Regional Office into the Agency's automated Compliance
Data System (CDS). Some States may directly enter
the data into CDS, with EPA performing a quality
assurance function on the data entry. Since CDS

. data form the basis for virtually all Agency reporting

on compliance status, an effective CDS system and
current data base are absolutely essential to the
ability of the Agency to underatand and articulate
the status of the program and make planning and
budgetary decisions accordingly.

1f data show a source to be in violation, the
Regional Office will ascertain what actions the State
is taking to resolve the violation. If the State
takes the lead on the case, the Regional Qffice will
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track the progress of the State action. If the State
is not or will not take prompt, effective action, EPA
(consistent with its priorities) will assume respon-
sibility. Once EPA assumes responsibility, it begins
to document the violation for further enforcement
purposes and proceeds as outlined in the section on
Responding to Non-Compliance Problems, Section VIII.
Discussion of monitoring activities once sources are
found in violation and made subject to an EPA action
will be reserved for that section.

This section will focus on the basic compliance
monitoring program., As previously noted, this is
largely a State responsibility, State programs are
typically structured to address both sources of
concern to EPA and those of purely local concern
(e.g., odor problems not regulated under the Clean
Alr Act). EPA, in recognition of the fundamental
role of the State, supports State compliance monitor-
ing activities as part of its air grants to States
under Section 105 of the Clean Air Act and through
its training, workshops, and technical assistance
activities,

The sources of primary concern to EPA have tradi-
tionally been Class A SIP sources, NSPS sources, and
NESHAPs sources. This totals approximately 30,000
sources nationwide. One issqg_gﬁ:gcatly uoder
deration is whether EPA should focus on VOC. sourcis
even staller ﬂ;mhtﬁoﬂ'i?tinﬁmm i --Z
tion because of the significgnt @ ion. i ...,
osone nonattainment naﬁd- @giﬂnmbﬂa 3"%15 )
VOC sources. Once an improved data base is esta-
blished (see Section IX B), a different cut point
might be chosen for VOC sources and a strategy might
be evolved for some selective monitoring of sources
even below that level. :

The basic compliance monitoring technique used
by the State is an inspection, an onsite visit to the
source. Inspections can be of varying thoroughness.
A typical {nspection does not involve an actual stack
test, Stack tests, when required, are generally
conducted by the source with a government observer
present. Typically, stack tests are required for an
initial demonstration of compliance after installation
of controls by an existing socurce or start-up of a
new source, Thereafter, except for certain large
sources such as utilities where routine stack testing
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may be required, stack tests are typically required

R A Viglation of mass emission limits is Suspett-
. . ce is likely to contest the determination
of wiolation.

A groperly conducted inspection can involve a
thorough analysis of source and control device operat-
ing characteristics and relevant operating parameters.
Fuel samples for S0, evaluations and VOC samples
for volatiles analysis may be taken., However, inspec-
tions too often focus primarily on visible emissions
since gaseous pollutants such as S07 and NOx can
be more difficult to evaluate without stack testing.

'%k:i nificant problem in the air program has

3ted availability of continuous emission
sonitoring technolofy. While technology for monitoring
opacic{ has long been available and generally accepted,
technology for continuous monitoring of gaseous
emissions has lagged behind. However, major improve-
ments in the reliability and accuracy of continuous
emission monitoring equipment has occurred in recent
years, and the Agency should make wider use of it in
the future, both in establishing monitoring, reporting,
and recordkeeping requirements in NSPS standards and
in assuring continuous compliance by major SIP sources.
At the moment, however, its use in the air program is
limited. (See the discussion on continuous emission
monitoring in Part F of this section,)

To assist the States in planuing their inspection
programs, EPA has issued guidance on the recommended
frequency with which various classes of sources should
be inspected. This recommended inspection frequency
guidance 18 to form the basis of the EPA/State agree-
ment on State compliance assurance activities negoti-
ated as part of the grants award process, A substan-
tial revision to the present inspection frequency
guidance, intended to provide the States greater flexi-
bility in addressing their most significant problems,
is contained in Part C of this section.

Where States have not inspected a source within
the defined period, Regional Offices have the respon-
sibility of either gettinyg the State to perform the
ingpection or performing the inspection itself.
Regional Offices also have the responsibility of
inspecting sources for which EPA has primacy (primarily
non-delegated NSPS and NESHAPs sources).
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It should be noted that the ability of the
Agency to use a contractor as an Agency representa-
tive for purposes of conducting an inspection under
Section 114 of the Clean Air Act has been the subject
of considerable litigation. Courts of Appeal have
split on the issue, with the Sixth and Tenth Circuits
holding that the Agency cannot demand entry by con-
tractors under Section 114 and the Ninth Circuit
holding that it can. The issue is presently before
the Supreme Court, which has granted certiorari.

Due to a combination of factors including the
uncertain legal climate, antipathy to contractors by
some States, and declining contract funds, EPA has
been reducing the overall role of contractors in its
program, They are likely to remain a necessary
component for some time, however, and it is impor-
tant that the right to use contractors be preserved.

One further point should be noted relative to
inspections, They are often announced well in advance.
The logic of this for a stack test is clear; stack
tests can require significant site preparation. The
logic for routine inspections, however, is far less
clear. Reasons often cited are that it reduces the
confrontational atmosphere and minimizes the likeli-
hood that inspectors will travel at great time and
expense to a facility which turns out not to be
operating that day. However, by announcing the
inspection in advance, sources are given the opportu-
nity of optimizing their control equipment. While
this admittedly has some air quality benefit, it may
be more than outweighed by the emissions from sources
not paying particularly close attention to their
operation and maintenance because they know they are
not in jeopardy of an inspection because they haven't
been notified that one is to be conducted. As part
of the exploration of options for dealing with the
continuous compliance problem (see Section 1X C),

a re-exsmination of the issue of announced versus
unannounced inspections has been initiated.

Before turning to EPA's program on auditing
State compliance assurance programs, it might be
beneficial to conclude this overview section by
reiterating the respective roles of EPA's Headquarters
;nd Regional Offices. Headquarters is responsible

or:
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Developing policies, priorities, and budget for
the compliance and enforcement program.

Providing technical assistance, either directly or
through workshops and manuals.

* Managing the operation of CDS.

Tracking and evaluating progress in meeting
national goals and priorities,

* Reporting to upper management on progress in
meeting program goals and providing recommendations
for improvement,

Regional Offices are responsible for:

° Establishing and maintaining effective coordinated
working relationships with State and local agencies.

® Communicating national policy, priorities, and
goals to State and local agencies.

Utilizing the grants award process to assure

that State and local programs and Federal
expenditures are directed toward meeting national
goals and priorities as well as local goals.

®* Establishing programs of review and analysis to
assure that State and local agencies are meeting
commitments, goals, and priorities.

® Assuring the receipt and timely entry into CDS of
compliance and enforcement action data.

¢ Operatiné a program to assure quality information
and oversight,

Operating a program for direct compliance efforts
where EPA has primacy or the States are unwilling
or unable to assume lead responsibility.

EPA Audit Program

EPA's overview of State compliance monitoring
programs traditionally evolved in the form of an
inspection program where State-reported compliance
information was independently verified by EPA (or
its contractor). In the past, the Agency would
inspect from five to ten percent of the sources
reported by the States as being in compliance to
verify their compliance status. While this progranm
generally accomplished its objectives, it was very
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resource-intensive, occasionally caused disagreements
with the States over use of contractor personnel in
this program, and often provided insufficient feedback
to the States on their performance. For these reasons,
EPA decided in mid-1982 to move away from this approach.

Since mid-1982, EPA has been working with STAPPA
and ALAPCO, the associations representing State and
local air pollution control officials, in developing
a National Air Audit System, One element of this audit
system is the compliance assurance activities of a State
program. The objectives of this element are:

® To provide a basis for EPA to formulate a judgment
as to the overall quality and effectiveness of
the State and local agencies' compliance and enforce-
ment procedures and activities.

° To provide a basis for EPA to make timely
decisions as to the necessity and appropriateness
of direct Federal enforcement against individual .
gources.

To provide a basis for EPA to know immediately
or to be able to ascertain quickly the following:

(a) general compliance level for all sources
or classes of sources, in the State as a
whole or in designated areas;

(b) the compliance status of any specific source;
and

(¢) the compliance activity directed towards
resolving instances of noncompliance.

To promote effective working relationships
between EPA, the State, and local agencies to
assure consistent application of regulations and
policies.

To provide a basis for determining whether additional
support to the State program, such as through
workshops or other technical assistance activities,
would be beneficial.

A document detailing the nature of the National
Alr Audit System should be agreed upon by early in
the fall of 1983. Elements of the compliance assurance
portion of the audit program are expected to include
the following:
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® EPA will ask State and local agencies to review
annually the data summaries .that EPA has in CDS to
confirm that the data agree with their informacion
about the sources.,

® EPA will spot check State source files annually
to confirm that the data in State files agree
with the data that EPA has on the source.

° EPA will determine the adequacy of the documen-
tation found in State files to support the
reported compliance status of the source.

® EPA will determine through examining State files
the adherence of the State to proper procedures
for determining the compliance of sources,.

In addition, EPA will select through a neutral
inspection scheme from 2-5% of the sources of the
State inventory of concern to BPA. Each Regional
Office will determine the appropriate level for
each of its States after consultations with the State.
EPA will notify the State at least 30 days before it
inspects a source so that back-to-back EPA and State
inspections can be avoided and so that States may
participate in the inspection. In this manner, the
oversight inspection can be used to improve EPA's
knowledge of the sources it tracks, improve the
general abilities and understanding of the State
inspector, and present a stronger Federal presence
to the regulated community.

Note that the foregoing discussion reflects
deliberations to date by the EPA/STAPPA/ALAPCO
workgroup on the compliance assurance aspects of the
National Air Audit System. That is the appropriate
vehicle for defining this program and thie strategy
is not intended in any way to detract from or supersede
that effort,

Inspection Frequency -- Reviged Guidance

A fundamental element of the Stationary Source
Alr Compliance Program is the periodic visit by
governmental air compliance personnel to significant
regulated sources of air pollution. Historically,
technical and cost considerations have limited the
use of continuous emission monitoring technology in
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air pollution r gulation, making actual site
inspections the primary means by which the ability
of sources to coggly with applicable requirements
is determined. e primary responsibility for
conducting these inspections is at the State and
local level, with EPA grant and technical support.

Initially, EPA air inspection guidance to the
States provided for, at a minimum, an annual inspec-
"tion of any source having an.uncontrolled emission
rate equal to or exceeding 100 tons per year of
any regulated pollutant. However, in light of the
Alabama Power decision (636 F.2d 323, D.C. Cir.,
December 14, 1979) which altered the definition
of a "major source"” under the Clean Air Act, revised
inspection frequency guidance was issued in March
1980, That guidance specified at least annual inspec-
tions of NSPS, NESHAPs, and Class Al SIP sources and
at least biennial inspections of Class A2 SIP sources.

However, given the limited availability of
resources at the Federal and State level and the
increasing complexity of the air pollution program,
it appears that the current guidance may not be
sufficiently flexible to permit States to address
properly their most significant problems, Therefore,
the Agency is establishing revised inspection frequency
guidance as outlined below. Please note that the
revised guidance does not address EPA oversight
activities, which are being addressed separately.

In addition, this guidance establishes only the
minimum acceptable program. States are strongly
encouraged to go beyond these minimums to the extent
resources allow.

REVISED GUIDANCE

The inspection is the primary compliance assur-
ance method presently available in the air program
for validating source performance. Therefore, EPA
believes it is imperative that an inspection program
be implemented in all States. The following guidance
on the expected frequency of inspections is intended
to balance the need for a nationally-uniform data
base to enable an evaluation of the effectiveness of
the program with the needs of State and local agencies
to make optimal usé of their limited resources to
address the varied and unique air quality problems
faced by each State and locality.
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The frequency of such an inspection shall be
determined by which requirements are applicable
(SIP, NSPS, NESHAPs) and, for SIP sources, by whether
the source is a Class A1 or Class A2 source, It is
imperative that all sources be classified by SIP
class (if applicable) and applicable air program
(SIP, NSPS, NESHAPs) and that these data be duly
recorded into EPA's Compliance Data System (CDS).

DEFINITION OF AN INSPECTION AND USE OF CONTINUOUS
ENMISSTON HMONITORING (CEM) DATA AS AN ALTERNATIVE

For the purpose of this guidance, a State inspec-
tion shall mean an onsite visit to an operating
source to assess compliance with applicable State
and Federal air pollution control requirements,

Gvbbjﬁﬁh%;b’ An alternative for satisfying inspection fre-
' ! QURRCY ,utdance by the State for any SIP or NSPS

sonrce is the use .of continuous emission monitoring
Xngass Emission Reporting (EER) on a quart;rly basis
in lieu of periodic inspection requirementd., An

EER is a suitable alternative for a source utilizing
continuous emission monitoring under the following
conditions:

®* The data reported in the EER to assess compliance
are at least comparable to the data which would
have been obtained during an onrite inspection
to assess compliance.

* As part of the State's CEM quality assurance/
quality control program, the monitor must be
quantitatively audited at least every three
years,

* EERs must be ihput into the CEM subset of CDS.

®* The intended use of the EER alternative to
ongite inspections must be agreed upon between
the State and the EPA Regional Office.

* The Stationary Source Compliance Division must
receive the names and CDS numbers of all Class
Al SIP and NSPS sources covered by the EER
alternative to adjust properly the data base
for subsequent analysis and reporting.
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The State must conduct an onsite insp cti n of
all sources being tracked under the EER alterna-
tive at least once every three years. (This
could be conducted in conjunction with the
quantitative audit previously described.)

It is EPA's belief that continuous emission
monitoring should eventually be fully integrated with
inspections and other compliance determination methods
into a total compliance monitoring system. The use
of CEM data under the circumstances described in
this section is a step in that direction. As more
experience is obtained, it is envisioned that this
guidance will be revised accordingly.

For sources for which compliance is based solely
on the characteristics of the fuel burned (typically
percentage of: sulfur in the fuel), an inspection of
the fuel supplier’'s records and a sampling of the
supplier's product can be substituted for an onsite
inspection of the source.

CLASS A1 SIP SOURCES

All operating Class Al SIP sources regulated
under the Clean Air Act shall be inspected annually.
Annually is construed to mean at least one onsite
visit is made to each such source between October
and September, corresponding to the Federal fiscal
y2ar.

An exception to the annual inspection require-
ment is permitted if the EPA Regional Qffice and
State agree that a source is constrained by an operat-
ing permit or is seasonal in nature such that it
would be inappropriate to apply an annual inspection
requirement to this source., All such excepted
sources shall be inspected at least once every five
years, Categories such as grain elevators and
alfalfa dehydrators are examples of possible excep-
tions. Exceptions should be communicated by the
Regional Office to EPA's Stationary Source Compliance
Division (SSCD) at the start of the inspection year
so that the data base can be properly adjusted for
subsequent analysis and reporting. Regional Offices
are encouraged to discuss with SSCD any novel issues
which may arise in their discussions with their
States,
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CLASS A2 SIP SOURCES

Except as noted below, operating Class A2 SIP
sources regulated under the Clean Air Act shall be
inspected biennially. However, a State may propose
a modified inspection scheme to its EPA Regionng
Office which represents at least the same level of
regsource commitment but which the State believes is
more responsive to the needs of its air quality
program, This can consist of any combination of
additional Class Al SIP inspections, Class A2 SIP
inspections, and inspections of other sources regu-
lated under the Clean Air Act. This could include
. Class’ B SIP sources in those areas where they are
. particularly significant. EPA Regional Offices and
their States are free to establish whatever approach
is best suited to their situation as long as the
following conditions are met:

®* SSCD must receive informational copies of such
agreements at the start of each fiscal year.

° A method of monitoring the agreement must be in
place and data reporting requirements clearly
established.

®* The State must demonstrate that the modified
approach is based on at least the same resource
expenditure as would be required to inspect all
Class A2 SIP sources on a biennial basis.

® All operating Class A2 SIP sources must be in-
spected at least once every five years.

NSPS SOURCES

 Any operating NSPS-subject source which is also
a Class Al SIP source shall be inspected at least
once every Federal fiscal year. All other NSPS
sources shall be treated as a Class A2 SIP source.

NESHAPs SOURCES

All operating nontransitory NESHAPs-subject
sources shall be inspected at least once every Federal
fiscal year.
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Inspecti n Frequency -- Present Experience

To identify whether sources were being inspected
by States in accordance with EPA's recommended
inspection frequency guidance, a new commitment was
added to the Agency's Management Accountability
System for FY 1983. This commitment evaluated the
degree of compliance with the inspection frequency
guidance for SIP sources by the States, aggregated
as national and Regional percentages.

The first quarter's data (i.e., that reported on
December 31, 1982) showed disappointingly low figures,
ranging between a high of 90% and a low of 13% for
Class A1 sources, with a national average of 48%.
Investigation of the reasons for these numbers lead
to the conclusion that it was pgﬁxlan data entry
g:nhlci and partly a problem with inspections not 3

eing performed as requiredy By working to resolve
the data problems, the national average had increased
by the end of FY 1983 to 76X, with the range being
from 44% to 100%. Regional Offices have been directed
to work with those States where problems may still
exist to ensure compliance with the guidance using,
if necessary, the grant mechanism as a vehicle for
accomplishing this. Initial feedback on the response
to this issue from Regional Offices and States has
been encouraging and tracking of this element will
continue (in slightly modified form) in the FY.1984
Management Accountability System.

Inspection Quality and Complexity

Previous discussion has focused primarily on the
frequency of inspection of various sources. There
are two other elements which must be considered in
conjunction with frequency, the quality of the
inspection and the degree of complexity of the
inspection. '

The need for quality in conducting inspections
is self-evident. EPA has been focusing on the quality
issue largely through its efforts to upgrade the
technical capacity of State and Regional inspector
staffs, A greatly expanded workshop program and
issuance of technical manuals are the two primary
ways in which this is accomplished. The joint
inspections conducted as part of the audit program
proposed in Part B of this section should serve as
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another effective vehicle for training. The audit
itself will be useful in identifying areas of weakness
which need to be remedied and thus provide for more
focused EPA technical assistance efforts.

A second element is the tailoring of the inspec-
tion to reflect the degree of complexity of the
source, its control equipment, and its compliance
history. This is an important element of targeting
inspection resources.

1t i{s recognized that many State and local
agencies already consider these factors both in
setting inspection frequencies and in determining the
nature of the inspection to be conducted. However, to
assess the benefits of this approach in a more struc-
tured way, EPA conducted a pilot study in cooperation
with the Commonwealth of Virginia in one region of
the State.

An important objective of the Virginia study
was to evaluate and field test inspection procedures
that would utilize more effectively their current
manpover to ensure continuing compliance of sources
having the greatest impact on air quality. Sources
(Class A on%y) were identified for future inapections
based on a targeting plan using the following source
information, which was obtained by file and permit
reviews and past field inspection experience:

Control equipment type

Type of source and emissions characteristics
Source size

Geographic location

Frequency of malfunction

nHwhN—
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Based on these source-specific data, the frequency
and level of inspection to be conducted at each
source was determinéd. As a result, there were 5
recommended levels of inspection.

Level 0

* Conducted at uncontrolled sources basically for
data collection and baselining operational
performance
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* ‘Used for petroleum storage facilities, psint ¢
lpraitboo:hﬁ. drying oveng, uncontroll d d greasing

facilietss \ \ s 4 ) sl e D0 2 A
. ; o t-lwg([;‘ 2‘/ woidle~
’_.J . = H .
Level 1 Al e, Az o

st
* Limited to the evdiuation of visible emissions
from process vents, fuel combustion sources,
incinerators, and fugitive emission sources

® Used periodically in conjunction with more complex
inspection levels to ensure continuing compliance
with visible emissions requirements

* Used for gas-fired and oil-fired boilers, tenter
frames, incinerators, and fugitive emission sources’
such as conveyor transfer points and truck
loadout facilities

Level 2

® Monitored source-maintained records on control
device and process operating conditions in
addition to visible emission observations

° Reviewed such process items as feed rates,
temperatures, raw material compositions, and
( process rates, and such control equipment perfor-
mance parameters as water flow rates, water
pressure, static pressure drop, and ESP power
levels -

Used records to determine any significant change
since the last inspection (where compliance was

demonstrated) or any process operations outside

normal or permitted conditions

Level 3
° Designed to provide a detailed engineering analysis
of source compliance by attually measuring specific '

operating parameters -

Reduced and used control equipment operating
parameters such as pressure drop, flue gas
conditions, oxygen Eevel, water flow rates, and
gas stream temperature to calculate flue gas .
volume, superficial velocity, specific collection
area, inlet velocity, etc.
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Used results of engineering analysis to determine
if the source is:

a, operating within accepted design conditions
for the specific control device

b. - experiencing O&M problems that result in
less than continuing compliance

Level 4

®* Conducted a&long with a compliance stack test
(by approved reference methods)

® Monitored all process and control device operating
parameters during a stack test for use during
future Level 3 inspections

° pPermitted the establishment of baseline conditions
at controlled sources

The purpose of the increasing level of inspec-
tion is to concentrate the resources on those sources
that have the greatest potential to exceed the emission
limits, 1Initial results of the Level 3 inspection
may indicate that specific sources are not experienc-
ing deficiencies in performance and therefore do not
warrant a higher level of inspection. In these
cases, the frequency or level of inspection may be
adjusted downward consistent with the results of the
Level 3 inspection.

Prior to this study, the Virginia inspectors
were generally conducting only Level 1-type inspec-
tions using visible emissions as the sole indicator
of compliance. As a result, it was difficult to
detect potential violations of the mass emission
limitations or to detect potential 0&M problems that
could affect the overall performance of the control
equipment.

The targeting plan in the Virginia study initially
- called for a Level 3 inspection to be conducted at any
source with uncontrolled emissions greater than 25
tons/year and a Level 2 inspection at any source with
uncontrolled emissions greater than 5 tons/year at
normal operation, unless the source emitted lead or
hazardous air pollutants. As it evolved, it became
evident that the number of inspections had to be
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adjusted downward due to resource constraints and
various special circumstances associated with indivi-
dual inspectors. Nevertheless, during the application
of the inspection levels approach, a number of here-
tofore undetected violations were discovered, as
discussed in Section IX C of this strategy. By

using a number of parameters extending beyond visible
emissions (Level 1? and performing more detailed
inspections of control devices, a better assessment
of noncompliance could be made, with the cause of
noncompliance often specifically identified by the
inspector.

A final report of the initial phase of this

gilot effort will soon be available. The concept is
eing further evaluated to assess its longer-term

effectiveness. 1If it continues to prove effective,
it will be tested statewide in Virginia. If it
proves effective on a statewide basis, consideration
will be given to providing support to other States
which would like EPA assistance in i{nitiating a
comparable program.

Use of Continuous Emission Monitoring Data ?

This section addresses EPA's use of Continuous
Emission Monitoring (CEM) data in enforcement of NSPS
and SIP emission and operating and maintenance (0&M)
provisions and in other general EPA activities.

Instances in which instrumental CEMs (conforming
with 40 CFR 60 Appendix B) or manual measurements
(Reference Method 6B) have been promulgated or approved
by the Agency as official methods to determine source
compliance with the applicable emission limitations
are presently quite limited. CEMs have been specifi-
cally prescribed as the method to establish emission
violations for one or more pollutants in the following
instances:

NSPS electric utility steam generating units,
regulated by 40 CFR Part 60 Subpart Da;

NSPS primary nonferrous smelters, regulated by
40 CFR Part 60 Subparts P, Q, and R;

NSPS stationary gas turbines, regulated by 40
CFR Part 60 Subpart GG;

various sources regulated by permits, orders,
or consent decrees in which CEM has been
specifically designated as the compliance
test method;




* wvarious types of sources which are regulated
by SIPs (e.g., Nevada SIP, 40 CFR §52.1475(d))
where the State has specified CEM as the com-
pliance test method.

Legal factors currently affecting the ability
of the Agency to use CEM data for direct enforcement
are discussed at some length in the memorandum of
August 12, 1982 from Kathleen Bennett to the Air
Division Directors (Attachment 3).

However, CEMs can provide the Agency with
useful data for circumstances other than those deli-
neated above. Sources subject to CEM requirements
are generally required to submit periodic reports,
NSPS regulations, for example, require quarterly
submission of Excess Emission Reports (EER's).
These reports document, for the benefit of both the
control agency and the source, the source's performance
with respect to proper operation and maintenance and
sustained emissions reduction. The EER contains
information on excursions above the relevant standard
(excess emissions), causal factors, and corrective/
preventive actions.

Acquisition, evaluation and use of CEM data is
an important component of a feedback system which can
be of substantial benefit to both sources and agencies,
Specifically, EER data can be used:

For Sources

- to help ensure upper management attention
through the formal requirement for source sub-
mittal of a summary of excursions., This increases
the likelihood of timely attention and reduces
the risk of sanctions; and

- as a tool in preventive maintenance/risk manage-
ment/cost control programs, to flag deterjorating
process or control equipment performance. 1In
cases such as fuel burning, CEM data can be
used to optimize continually the combustion
process and control system performance, thus
saving money and preventing pollution at the
same time.
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For the Control Agency

- as a screening tool, to identify sources experi-
encing Irequent or continual excursions. Such
sources can be subjected to additional attention
in the form of phone calls, inspections, etc.,
rather than allocating scarce inspection resources
largely at random;

- in addition to identifying problem sources, to
help pinpoint specific source components for
special attention during an inspection;

- to document the severity (345., duration, magni-
tude, and frequengy) of a source's excess emis-
sions. For example, ERR ean provide support
ing evidence of the 5::?ure of violat;onz.
negating source claims of isolated problems; -

- to document that a compliance test was performed
during "non-representative" operating conditions;

- a8 .support forlinsuing an NOV;

- to establish a data base in the development of
Agency policies and strategies (e.g., acid rain
strategies);

- as the basis for assessing "good air pollution
control practices" (e.g., FGD performance);

- as an alternative to agency inspections of
sources as delineated in the Agency's
Inspection Frequen¢y Guidance in Part C of
this section; and

- to monitor the emissions and performance of a
source subject to specific permit, consent
decree, or administrative order requirements.

For Both Control Agencies and Sources

- to provide a quantitative basis for agency/industry
dialogue in identifying and resolving emission
reduction problems; and

- to provide baseline data for development of profiles
and norms of long-term source performance.
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Many of the concerns which led to industry's '
initial reluctance to use CEMs (or reluctance by
EPA to reguire use of CEMs), or which may have

resulted from bad experiences with CEMs, are no

longer valid. Industry and agency familf{arity with
the operation of continuous emission monitoring
equipment and standardization of quality assurance/
quality control and system audits have improved the
acceptance of the technology substantially in recent
years. Accompanying this acceptance of CEM technology
has been the development of simpler and less expensive
technologies, such as Method 6B bubblers. The tradi-
tional limiting factors of reliability and cost
considerations have been to some extent replaced

with different limiting factors, misinformation and
inertia. The Agency needs to recognize and overcome
these limitations and expand greatly the role of

CEM data in the air program.

EPA has been working with State and local
agencies and the utility industry to improve perfor-
mance of CEMs and the data base of operational infor-
mation. Some of these efforts are outlined in Section
X concerning Compliance Promotion. This will be of
particular importance as sources subject to Subpart
Da, which utilizes CEM as a compliance method, come
on line. 1In time, with the support of the regulatory
agencies and industry, the misinformation and inertia
problems may start to be resolved.

A very important effort presently under way
is a pilot project which EPA is sponsoring in conjunc-
tion with the States of lowa and Missouri. The
pilot focuses on demonstrating the potential effective-
ness of a well-run program to utilize CEM data and
fully inctegrate it into the compliance determination
process. While the work {s still in its early satages,
the reaction of both the States and sources involved
has been very encouraging. Hopefully this study,
when completed in approximately another year, will
be useful in demonstrating to other States and
industry that similar efforts can be rewarded with a
better underltanding of and ability to control
enissions frou the day-to-day operation of its
sources.,

In any event, EPA can hardly expect others to
take a fresh look at the use of CEMs unless it is
willing to do so itself. The Agency should increase
its regiance upon CEM data in its compliance and
surveillance programs and consider, wherever possible,
some form of continuous monitoring requirement in
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its NSPS and NESHAPs standards as they are promul-
gated or revised. t would be moat ffectiy ik H
were specified as té‘"?dﬂﬁttiai=2ﬁi%ﬁbd‘or as an g
alternate compliance method.

This would require a careful consideration
of what data are really required, how frequently
they are needed, what they will be utilized for,
and the realistic capability and willingness of
the receiving agency to uti{ize the data. s;ga;e
is 0o -point requiving wire dntavwhieh will - '
unread in a cornmer,) This leads to the further
need to identify what additional information is
needed to allow effective use of these data, such
as improved information on what reasonably can be
expected of control equipment in terms of
performance and reliability,

In summary, receipt and use of CEM data can
agssist agencies and industry to discharge more effec-
tively their compliance monitoring responsibilities.
In particular, it allows agencies to become more
sophisticated in allocating agency resources and
attention. Visible and timely use of such data also
sends a signal to sources that the agency 1is serious
about continuous compliance.

Many of the uses of CEM data previously identified
can be effectuated without rulemaking through the
Agency's authority in Section 114. It is recommended
that Kegional 0ffices increase their use of available
CEM data to support the compliance monitoring and
enforcement programs in the ways previously discussed.

In addition, Re thgqgficegwghould‘be in te i 2%**‘*
those sources*“frksen g;vfthpﬁﬁ’ﬁ&ﬂ@“ﬁh% fBr'uH% Wi
the use of CEMs could be fruitful. “This could include

such sources as long-term violators, and large SO7
emitters, particularly in nonattainment areas. PFor

these seurtes, thchgsggy should begin requiring CEMn%
in 1 D .. ¥ lﬁftggq;, ; '-tteonggggﬁi, ,
and § rid%i‘c‘ﬁfsg g‘\’“&‘f e th m&awﬂ o

In addition, the Agency should broaden its use of
CEMs in {ts permits, consent decrees, and administra-
tive orders.

Some Regions and States are further along than
others in terms of willingness and ability to use CEM
data, Specific efforts will be initiated as part of
this strategy to work with the lead Regions to forma-
lize and enhance their procedures on EER review and
use for subsequent inclusion in Agency-wide guidance.
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VIII. Responding to Noncompliance Problems

A.

Objectives

The objectives of responding to noncompliance
problems are to ensure that the problem is corrected
quickly, to deter similar problems from arising, to
see that the law {s applied equitably, and to punish
misconduct by source owners and operators.

Priority Target Areas

The current system of priorities for responding
to noncompliance problems is primarily delineated
by two memoranda. The first is the December 29,
1981 memorandum from Kathleen Bennett to the Regional
Administrators, entitled "EPA Accountability System-
OANR Policy Guidance"”. In an appendix to that memo-
randum (a copy of which is included in Attachment
2), the term "signficant violator" is defined, and
the statement is made that these significant viola-
tors should be addressed, (This policy was elaborated
upon in 2 memorandum of June 24, 1982, to the Regional
Offices entitled "Significant Violators" (Attachment
4).) Roughly speaking, the sources to be given a
high priority as "significant violators" are those
violating hazardous air pollutant standards (NESHAPS),
major source State Implementation Plan (SIP) violators
affecting nonattainment areas, and violators of new
source reguirements (NSPS and requirements of Parts
C and D of the Act.)

The purpose of establishing the significant
violator program was to define the Agency's highest
priority sources for enforcement action, other than
emergency actions, In light of the special impor-
tance attached to these sources, Regional Offices
are required to report on a quarterly basis on the
status of efforts made by themselves and their States
on resolution of these violators.

The list of significant violators is obviously
dynamic, with sources being added and deleted as
violations are discovered and resolved. The initial
list established in March 1982 contained 482 sources.

()7%?6?%Z'Cﬂpﬁpf° ffﬂﬂx;)
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By the December 31, 1982 report, the number of signi-
ficant violators had been reduced t 303. Starting
with the March 31, 1983 report, the number began to
increase again. -‘ =£EQE - - .

' ¢ BV, o i -7
{ tee. As that date passed and as violations
are confirmed, those violators meeting the significant
violator criteria are added. As EPA continues to
improve its information on the identity and compliance
status of VOC sources, it is likely that the list
will continue to grow before enforcement efforts
begin to turn this around.

il
Loy

It is generally accepted within the Agency that
the significant violator program forms a sound base
for the program., It is expected that this concept
will continue essentially as it is for at least the
next two years. .

The second major priority-setting memorandum is
the Agency’'s Post-1982 Enforcement Policy, dated
September 20, 1982 (Attachment 5). This policy
provides more detajil for addressing SIP violators in
primary nonattainment areas after December 31, 1982,
(The policy does not npgly when the attainment dead-
line is after 1982, such as in areas with Section
172(a)(2) extensions,)

In particular, the policy states that EPA or
States should seek shutdown of sources subject to
the policy unless:

(1) The public interest in continued operation of
the source outweighs the environmental cost
of the additional period of noncompliance
and;

(2) The source has sufficient funds to comply
expeditiously.

If the Agency decides not to seek shutdown, it may
enter stipulations and not.og ose a request to the
court to exercise its equitable power to enter an
order establishing a compliance schedule. Such an
order should contain:




(1) an expeditious schedule with increments of
progress to comply with the $1P, or RACT if
no Part D plan is in force where one is
required;

(2) interim emission limitations and controls to
the extent practicable;

(3) monitoring and reporting requirements;

(4) stipulated penalties, at least for viola-
tions of the compliance schedule and interim
controls;

(5) provisions preventing increases of emissions;

(6) payment of a significant cash penalty, with
total civil penalties reflecting the criteria
of the Civil Penalty Policy;

(7) an express reservation of the right to seek
injunctive relief, including shutdown, if the
source does not comply with the order; and

(8) consistency with the Agency's Limited Life
Facilities Policy with respect to sources
being shut down rather than controlled.

Further guidance on the policy was issued on
January 12, 1983, in & memorandum from Kathleen
Bennett and Robert Perry to the Regional Administra-
tors and Regional Counsels (Attachment 6). This
guidance clarified the policy in a number of ways,
most importantly in providing further detail on
criteria to be applied in review of State actions
for possible overfiling. This supplemental guidance
also directed the Regional Offices to issue Notices
of Violation to all sources to which the policy
applies, including State-lead cases, so that EPA
will be in a position to act quickly {f State action
ultimately proves inadequate.

Since the policy was established, EPA has been
wvorking closely with States to assure its successful
implementation. A high proportion of the sources
which were determined to be subject to the policy
have either come into compliance, been put on a
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compliance schedule, or have an enforcement acti n
ending against them. Of course, as with the signi-
icant violator program, new violators are continually

being identified so that the overall number of identi-

fied violators is not necessarily decrgssing.  In ... .

fact, A2 kO ol MiSkeal) VOO complianae

Since January 1983, EPA Headquarters has been
tracking on a source-specific basis initial implemen-
tation of the Post-1982 Enforcement Policy. To do
this in a feasible manner, it . is using the list of
violators identified as of the time the policy first
took effect, i.e., January 1, 1983. It has not
attempted to keep a running list (adding each new
violator as it is discovered). 1It is important to
emphasize, however, that such data must be available
at the State level and reported to EPA's Regional
Offices in accordance with established reporting
requirements. Sources subject to the policy must be
addressed, whether by EPA or the State, consistent
with the policy irrespective of whether the source
happens to be on the list Headquarters is tracking.

Headquarters tracking of Post-1982 sources as a
separate exercise is considered worthwhile only for
about the first year of the implementation of the
policy. 1Its purpose is to assure that the policy is
understood and integrated into consideration of
appropriate enforcement responses. For the long-
term, it is preferable to eliminate separate Head-
quarters tracking and to rely on the significant
violator program for priority-setting and tracking
since, while it includes the most significant Post-
1982 policy sources, it includes other important
ca{;gories of sources (e.g., NSPS and NESHAPs) as
well,

Because of the importance of the significant
violator and Post-1982 Enforcement Policy concepts
in the enforcement program and because they are
different yet partially overlapping, it would be
worthwhile to summarize the main points of each for
comparison purposes.

Significant Violator List

° A priority setting mechanism to assist the
Regions and States in targeting their resources
to achieve the greatest environmental benefit;

BENG 014581




-42-

®* A defined universe used for tracking Regional
grogram performance in the Management Accounta-
ilicy System;

Sources are not subject to any particular sub-
stantive -Agency policies pureiy based on their
status as gignificant violators. Sources on
the list may be subject to any of a number of
substantive Agency policies;

* Inpludea NSPS, NESHAPs and certain PSD violators;

° Includes SIP sources in secondary nonattainment
areas as well as primary nonattainment areas;

and. ‘

®* Generally includes only Class A1 SIP violators
(in nonattainment areas).

Post-1982 Enforcement Policy lList

* The sources on the Post-1982 Enforcement Policy
list are those sources fitting the defined
criteria established in the September 20, 1982
memo from Anne Gorsuch to the Regional Adwini-
strators and subject to the particular substan-
tive and procedural elements of that policy.

° Affectsgonly SIP sources in primary nonattainment

—
A:;SZJ areas (other than extension areas).
zeriIR * 1Includes Class A2 sources as well as Class Al

sources,

Thus, some degree of overlap does exist between
sources on the significant violator list used for
MAS tracking and the list of sources subject to the
requirements of the Agency's Post-1982 Enforcement
Policy. However, they are distinct universes that
have been established to serve different purposes.

is includes sources smaller
than the Class Al definition in nonattainment areas
to the extent that resources permit,

Aqdgbiors: MBALhEE  t cant
-violator definition)
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‘ Certain VOC sources are of concern not only
( becausge of their ¢ ntribution to ozone levels, but
also because the constituents of their VOC emissi ns
are toxic in nature. Previous efforts have focused
on VOC emissions only to the extent that they impact
attainment of ozone ambient standards. 1In FY 1985}
QL efforta will be substantially increased to enfor
/&Lol‘ ! VA& eontrol requirements even in areas which are ¢
ik

s s projedted tO..hqut.ugw.snt‘ q:..a}g;uiﬁ!d Telati
lzt"'“}‘ ta the osone - NAAQS, where the cement of VOC
(e cantrol r Lazents can yioljr gnificant benefths

through reduction in air toxic#7 The special pro-
blems associated with VOC sources will be discussed
at greater length in Section IX B,

In addition to the priorities set by the docu-
ments cited above, several other aspects are impor-
tant to note.: The highest priority should be given
to any emergency episode which may arise as defined
in Section 303 of the Act. Expanded guidance for
response under Section 303 was sent to Regional
Offices on September 15, 1983 and is included as
Attachment 7. The essential point to note about
this guidance is that it urges a broader considera-
tion of the use of Section 303 authority. In the
1970's, emergency episodes (and thus use of Section
303) were viewed almost entirely in the context of
high levels of criteria pollutants under adverse
meteorlogical conditions. This occurs only infre-
quently these day:, at least for pollutants associated
primarily with stationary sources. However, the
serious threats presented to public health by various
air toxic substances have become much more visible.
The purpose of the guidance is to foster a broader
avareness of the possible use of Section 303 as a
mechanism to address, in proper circumstances, the
dangers presented by such emissions.

Similarly, while alrady covered as "significant
violators", special note should be made of enforcement
against violations of hazardous air pollutait standards.

L This will consist primarily of ecomtinued enforcement ,
u,;ﬁﬂh“(dw - of vinyl chloride standards, enforcefient of asbestos
demolition standards, and initial implementati
(enforcement or waiver issuance) of newly-promulgated
NESHAPs standardsi / Enforcement of NESHAPs standards
is discussed at some length in Section IX A.
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Finally, priority should be given to address-
ing violations of Section 114, which sets out the
Agency's information-gathering authorit{, because
that authority is so basic to EPA's ability to set
and enforce tge substantive requirements called for
by the Act. Similar high priority should be assigned
by EPA Regional Offices to violators of EPA orders
or Federal judicial decraes.

Note that these priorities reflect considera-
tions at the national level, Obviousli, conditions
at the State and local level vary widely. The list-
ing of these national priorities should in no way be
interpreted as condoning a failure to address other
important air quality problems, such as violating
sources in attaimment areas, to the extent consistent
with other priorities and available resources.

Informal Responses

When EPA or a State first learns of a noncompli-
ance problem, it may be possible to temegz the problem
by informal discussions with the source which lead
to a quick (generally within 30 days), complete reso-
lution. If this is not possible, gowever. 8 more
formal response should be considered. In addition,
if the violation appears to be part of a continual
pattern of intermittent violation, it may be prefer-
able to document the violation with a Notice of
Violation even 1if quickly remedied. This may be
taken more seriously by the source, help focus atten-
tion on the source in inspection targeting, and lay
the foundation for a more aggressive response to any
subsequent violations.

Formal Responses

Diagram #1 provides a sinmplified flow diagram
of the formal enforcement proceéss. Normally, the
State or local agency will take the lead in address-
ing problems of noncompliance. 1f a State takes the
lead, EPA should understand what action the State is
contemplating and the timetable for that action so
it can make a reasoned judgment on deferral to the
State. This understanding should be documented in
the form of a State action plan. This could be
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prepared either by the State or by EPA with a State

review for accuracy. The Regional Office should

then dic reports on the :roiress of t gi
action ress is t timely, a decision
can be made to reconsider the delferral,

In some instances, it may be advisable for the
Regional Office to begin case development activities
even while the State maintains .the lead on a case.

In fact, this is specifically required for sources
subject to the Post-1982 Enforcement Policg. The
purpose of this is to allow EPA to act much more
quickly if it ever had to take the lead on the case.
These activites would, of course, have to be coordi-
nated with the State in a way that makes it clear to
both the source and the State that EPA regards the
State as maintaining the primary responsibility and
is continuing to look to the State to resolve the
matter,

When the EPA Regional Office finds that the
State or local agency has not effectively addressed
a violating source and will not be proceeding in a
timely and effective manner, it should initiate a
Federal enforcement action against the noncomplying
source, In evaluating a State action, several factors
should be considered:

(1) 1f the source is in compliance with a schedule
contained in a State decree order, EPA would
examine the expeditiousness of the compliance
schedule (including the incremental dates in
the schedule). EPA would also examine the
past compliance history of the source and the
record of State enforcement to determine
whether the final compliance date in the
schedule is likely to be met or {f it {s
simply a "moving target", and likely to be
revised,

(2) 1f the source is in violation and no schedule
has been established or, though a& schedule
exists, the source is not meeting it, EPA

would examine both the schedule (if one exists)
and what the State is doing to remedy the situa-
tion. Any violation extending more than six
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months without effective action would be of
particular concern. EPA would look at the
past comglllnce history of the source and the
record of State enforcement actions as an
indication of whether the State is likely to
resolve the problem effectively.

(3) In cases where circumstances indicate that
the State will not be able to effect compli-
ance, EPA would consider the significance of
the source relative to other priorities and
determine whether EPA action was warranted.

(4) For sources subject to the Post-1982 Enforce-
ment Policy, there is an additional set of items
which an adequate court or administrative order
should include, as previously discussed. The
most notable of these is that there should be
a significant cash penalty. Thus, for these
sources, EPA may need to conduct a penalties-
only action under either Section 113 or Section
120 if the State action i{s adequate in every
way except that no penalty was obtained,.

Once a Regional Office has decided to initiate
& Federal action, it must first decide whether to
pursue the matter as a criminal, administrative, or
civil enforcement action. Section 113(c) of the Act
provides criminal sanctions for violations of certain
requirements of the Act. EPA must identify the cases
it intends to address with a criminal enforcement
action early in the case development process to assure
that the Agency protects the potential defendant's
rights and to assure the integrity of the criminal
enforcement procesa, When a Regional Office receives
information indicating the likelihood of criminal
activity, it should refer that information to the
Criminal Enforcement Division at EPA Headquarters
for further investigation and prosecution in accord-
ance with the "General Operating Procedures for the
Criminal Enforcement Program” issued on October 29,
1982.

When a Regional Office decides to initiate an
administrative or civil action against a violating
source, the Region frequently must initially obtain
information from the source that will support the
enforcement action. EPA may use its information-
gathering authority under Section 114 of the Act to
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require the source to provide the Agency with infor-
matl n concerning its compliance status. Section
114 of the Act authorizes EPA to require sources to
establish and maintain records, install and use
monitoring equipment, perform emission tests, adwmit
inspectors, and, in general, provide the information
EPA requires to determine whether the source is in
compliance. Once the response to the Section 114
letter is analyzed, an inspection of the source to
document the violation more thoroughly is often
required.

To befin an administrative or civil enforcement
action relating to a SIP violation, EPA must issue a
Notice of Violation (NOV) under Section 113(a) of

the Act. Once EPA has issued an NOV, the viols

has thirtv AVE 10 remedy Lh€ violgtion. No prosecu-
tion can occur if the violating source comes into
compliance within the thirty days following the

issuance of an NOV. Ih1gTggg_ggﬁg_jg_ng;_:gquixgd
for NSP r NES violations. or those viola-

ns, EPA may proceed immediately with an admini-
strative order or a civil or criminal action. EPA
may use its information-gathering authority under
Section 114 of the Act to determine whether a viola-
tion continues to exist thirty days after the issuance
of an NOV. A follow-up inspection can be performed
to document the continuing violation where required.
In addition, if the Section 113 conference with
the source to discuss the NOV is held more than 30
days after the issuance of the NOV, an admission
from the source might be sought at the conference.
If a violation persists beyond thirty days, or if
the violation concerns NSPS or NESHAPs where no NOV
is required, EPA may issue an administrative order
under either Section 113(a) or Section 113(d) or
initiate a civil judicial action under Section 113(b).
In addition, for certain new source violations as
discussed below, an administrative order may be
%g;ued or judicial action initiated under Section

A Section 113(a) order is an administrative :
enforcesient mechanion which f{e often effective in:
brin ‘‘wpurce into compliaspce quickly. »2t-1if
WASL. ctive where operation and maintenance
probleas exist.} Reading Section 113(a) in conjunc-
tion with Sections 110(i) and Section 113(d), it
appears that there are strict limits on the extent
to which Section 113(a) orders can be used for SIP
violators. Thus, EPA has concluded that such orders

GENC 014358

e T AT




-48-

must- require {mmediate compliance, defined as within
30 days of the effective date of the order. This
limit does not apply to NSPS and NESHAP violators.
For these sources, a longer period of time may be
granted in a Section 113(a) order, but only when the
need for additional time arises from circumstances
beyond the control of the source, i.e., force majeure
situations. These concepts are discussed in more
detail in an April 30, 1982 memorandum from Kathleen
Bennett to the Regional Administrators, entitled
"?uration of Section 113(a) Orders” (See Attachment
8). : ‘

Another type of administrative enforcement
mechanism is that used to halt illegal construction
of a new or modified source in violation of Part C
or D of the Act. For violations of the Prevention
of Significant Deterioration (PSD) requirements in
Part C, the appropriate order to be issued is one
under Section 167. Such an order can be issued
against: .

(1) A wmajor emitting facility if it should have
obtained a PSD permuit but has not;

(2) A source being constructed or operated pursuant
to a State-issued PSD permit that conflicts
with the requirements of the Clean Air Act,
implenenting regulations, or approved SIP
requirements; and .

(3) A State if EPA has delegated the PSD program
to the State and the State is about to issue
a PSD permit which EPA believes is inconsistent
with Part C or its implementing regulations.

Proposed detailed guidance regarding the use of
Section 167 vas sent to the Regional Offices for
comment on July 7, 1983, Final guidance, reflecting
a consideration of comments received, will be issued
in the near future. ) .

For violations of the new source review require-
ments of Part D, an available aduinistrative enforce-
ment mechanisan is a Section 113(a)(5) order. This
section requires that the Administrator make a finding
that a State is not acting in compliance with the
regulations referred to in Section 129(a)(1) of the
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Clean ‘Air Act Amendments of 1977 (the offset
ruling) or any plan provisions tezuircd by Section
110(a)(2)(1) and Part D. Once this finding is made,
EPA may issue an order under Section 113(a)(5) to a
major source requiring it to refrain from or cease
construction unless a valid permit is obtained from
the State.

Authority to issue Section 113(a) and Section 167
orders has been delegated to Regional Administrators.
l1ssuance of a Section 113(a)(5) or Section 167 order
requires consultation with the Director, Stationary
Source Compliance Division and the Associate Enforce-
ment Counsel for Alr at Headquarters. Ilssuance of a
Section 113(a) order other than under Section 113(a)(5)
requires no consultation with Headquarters.

1f a source does not obey a Section 113(a) or
Section 167 order or if EPA decides that a civil
action is needed, the Agency may proceed in the
courts under either Section 167 or Section 113(b).
EPA may ask for any necessary injunctive relief
under either section and, under Section 113(b), may
seek civil penalties of up to $25,000 ger day of
violation. A Section 167 action, unlike one under
Section 113(b), does not require a Notice of Viola-
tion and documentation of a 30-day continuing viola-
tion.

Section 113(d) of the Act provides EPA and
States with another administrative remedy, known as
a Delayed Compliance Order (DCO). Under a DCO, EPA
or a State wmay establish a schedule which requires
compliance no later than three years after the
source's SIP compliance date. (State-issued DCO's
to major sources require EPA agproval to be effective
as a DCO.) A source which has been granted a DCO and
which is in compliance with the terms of that order
is not subject to further enforcement action under
Section 113 for violations during the period of the
DCO. However, major stationary sources can be re-
quired to pay a noncompliance penalty under Section
120 (see below), notwithstanding the DCO.

Due to the three-year limit for a DCO previously
noted, there are relatively few sources eligible for
DCO's for particulate matter or sulfur dioxide emission
limit violations. Most of those limits were accompanied
by SIP compliance deadlines more than three years past.
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‘3§2£:€a: Jguch more widely availeble for ‘sources
{ﬁgzagiggtlp organic compound emissfon limits,
nany of which Had final compliance dates of mid to
lare 1982,

There are two other types of DCO's which will
not be discussed at length in this document, .hose
issued under Sections 113(d)(4) and (5). While they
serve important purposes, fostering use of innovative
technolo%% (Section 113(d)(4)) and conversions to
coal by fuel-burning sources (Section 113(d}’S)),
their application is highl{ limited. For similar
reasons, this strategy will not discuss use of non-
ferrous smelter orders under Section 119 of the
Clean Air Act.

Before EPA issues a DCO, the source must meet
the eligibility requirements in Section 113(d) of
the Act, States may also issue DCO's but, as previ-
ously noted, any DCO issued to a major source requires
EPA approval before it is effective. .

Guidance regarding DCO's appears in various
Agency memoranda, the most significant of which were
compiled in an April 26, 1983 memorandum from Kathleen
Bennett and Courtney Price to the Regional Administra-
tors and Regional Counsels (Attachment 9), Procedures
for processing delayed compliance orders are contained
in Part 65 of 40 CFR. Further guidance is contained
in the April 26, 1983 memorandum,

It should be clear from the description of the
Agency's administrative order authority that such
orders are limited and cannot be used to address
many of the violations which EPA faces. Therefore,
many of the EPA enforcement actions will come in
the form of Section 120 proceedings (described next)
or civil actions filed in Federal district courts.

In cases where a source is not in compliance
vith emission requirements, EPA may also seek non-
compliance penalties under Section 120 of the Act.
EPA may seek these penalties in addition to any
relief under Section 113 of the Act. S8ection 120 is
designed to recapture, in an administrative proceeding,
the econonic savings realized by sources in violation
of applicable emission limits., While Section 120
is, by its terms, a penalty provision only, the
prospect of a Section 120 penalty can often serve as
a useful stimulant to prompt a source to come into
compliance.
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EPA initiates an action under Secti n 120 by
issuing to the source a N tice of Honcompliance.
Although adjudicatory hcari:g: may occur before a
source must pay a penalty, penalty starts to
accrue from the date EPA issued the Notice of Noncom-

liance. Consequently, it is often in the source's

est interest to achieve compliance expeditiously
and not frivolously use the administrative hearing
process as a mechanism for delaying achieving
compliance, .

Of the formal responses previously outlined,
Section 120 has been the most underused (apgroxi-
mately twenty cases so far). ‘Efforts have been made
and will continue %0 be made to increase its use by
Be§10n11 Offices. Region 11 has been particularly
effective at using Section 120 to encourage quick
compliance. (See the memorandum discussing the use
of Section 120 included as Attachment 10.)

I1f a Regional 0Office finds it appropriate to
pursue litigation as its course of action for a
violating source, it Yreparcl a lltitation report
containing the factual and legal basis for its action
and refers the report through appropriate procedures
to the artm th d
§2§2§¥P.nt s attorney, litgggpcl

ehalY.
e ——

One other possible sanction is the listing
prograz under Section 306. It enables EPA to prevent
a violating source from receiving any PFederal contracts,
grants, or loans once it is placed on the List of
vtolating Facilities. This program is coordinated
by the Office of Enforcement Counsel (OEC) at Head-
.quarters. It should be used much mors extensively
than it has been because it is a very powerful
enforcement tool. Further iuidnncc on the appro-
priate uses and procedures for Section 306 is being
developed by OEC. In any event, it is {mportant to
note that listing under Section ‘306 {s mandatory for
facilities which are the subject of criminal convic-
tions where the underlying violations have not been
corrected. These listings should not await the
development of further guidance. Ca

e Ratter on EPA's

Finnllz. it should be noted that it is expected
that Federal facilities will fully comply with all

applicable air pollution control requirements. EPA
should respond promptly and vigorously to any viola-
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tions under the same priorities established for other
sources, making full use of the mechanisms of Execu-
tive Order 12088 and implementing prccedures esta-
blished by the Agency's Office of Federal Activities.
State and local agencies are also encouraged to
participate in the program to the lnxinul extent
possible.

Considerations in Selection of an Approptiatc Response

This section discussed considerations in selecting
the approptiate vehicle for a Federal enforcement
response once the decision has been made that a
Federal response is appropriate. 1t is not intended
to be perscriptive in nature, given that selection
of a response must be based on a reasoned evaluation
of all the circumstances of the case.

As previously noted, the first judgment to be made

is whether to pursue a criminal action. While simul-
taneous civil and criminal actions are not prohibited
they should generally be avoided.

Priorities for criminal enforcement should
include the following: %EOVIEE violations of State
Implementation Plans that re , Or eaten,
significant envirommental contamination or human

health hazard; knovinﬁ violationg of !%ml require-
nents; and falo cation o tecor 8 or ampering with

g hese pr orities were
, 1982 memorandum from
Robert Perry to Regional Counsels, entitled "Criminal
Enforccncnt Priorities for the Envitonlontal Protection

Agency."”

Two other areas also deserve serious considera-
tion for criminal investigation: criminal contespt
for willful violations of civil consent decrees
( unishable under 18 U.S.C. S&O.§3g) and violations

reporting requirements 1!p0. y Section 114
lcttorl. i B E
f‘ ""}_"L*: )

For the large lajority of ealoo -8 criminal
action would not be an appropriate responlc. There-
fore, the other options detailed in tho ptocndin;
section should be considered.

In deciding between administrative orders
and civil actions, judgments should reflect a
consideration of the likely effectiveness of each
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opti n rather than artificial notions £ "toughness”.
In the proper circumstances, an admainistrative
response can be as effectiyc as a judicial one.

In considering the use of a Section 113(a)
order, the major factor is whether compliance can
Teasonably be required within 30 days. (Note that
in the case of an NSPS or NESHAPs violation, -this
limitation does not apply if the violation arises
from a force majeure event,) P

In cases where compliance can be required within
that period, a Section 113(a) order is often the
best response since it can be issued simply and
quickly.. A Section 113(a) order should normally be
used only where it is expected that the order may be
conplied with, however.

If it is felt that the source will not comply
with the order, it probably would be better to select
another option. This is especially true if the
Regional Office believes that the source may attempt
to challenge the order in a Court of Appeals under

ction b)(1) as a final

3
District Court level, actions which invite collateral
lawsuits at the Court of Appeals level should be

4

avoided wherever po..ible.l-

Where a Section 113(a) order is not appropriate,
the election generally will be between a DCO, a Section
120 action, and a civil action. (This, of course,
presumes that a DCO is available.) '

1f a DCO is available, its use by EPA is most
appropriate in cases where a source requires addi-
tional time to comply due to an unforeseen ina%ility
to comply and is acting in good fa to meet its
enissiol requirements. This is because EPA has not
routinely sought gcnaltic- for a source 'be issued
a DCO for the period before the DCO is.1s s
although this is legally permissible. 'As noted in
the July 28, 1978 guidance on use of Section.113
orders (included as part of Attachment 9): " :.

e

The issuance of delayed compliance orders by
either the States or EPA is diactctionnrz. in
exercising its discretion, EPA will consider
any past compliance efforts and any prior State
or federal enforcement actions involving the
source, If, based on these and other relevant
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factors, EPA determines that the source is one
. wvith an egregious history of noncompliance,

~ recalcitrance, or environmental harm and/or
that court supervision is likely to be required
in order to assure expeditious compliance, the
source will be considered.an appropriate candi-
date for civil or.criminal action and no federal
delayed compliance order will be issued. Conse-~
quently, there will be no category of cases
involving a federally issued delayed compliance
order and a federal court action relating to
the predelayed compliance order period. EPA
will continue to urge the States to adopt a
similar approach in exercising their discre-
tion. However, EPA approval or disapproval of
a State 'delayed compliance order will be based
on the statutory criteria of Section 113(d).

(p.5)

Another major factor in deciding whether to use
a DCO is the policy that EPA will not issue a DCO
unless the source formally consents to its issuance.
The previously-referenced July 28, 1978 guidance
states:

A delayed compliance order will not be issued
unless the source indicates in writing (by
signature of appropriate persons authorized to
agree for the source) that it will agree to
comply with the delayed compliance order.
Source consent will be required for all Federal
delayed compliance orders and is recommended
for State delayed compliance orders as well.
However, a source's agreement to comply is not
precondition to EPA approval of a State delayed
compliance order. (p.7)

The purpose of this consent provision 1is to give
greater assurance that the source will comply and to
minimize the possibility of a successful collateral
challenge under Section 307(b)(1).

As an alternative to or in conjunction with a
DCO, a Section 120 action should be considered.
Because the amount of the Section 120 penalty is
diroctli related to the length of the period of
noncompliance following the issuance of a Notice of
Noncompliance, it can serve as a powerful tool for
prompting source compliance. However, this requires
a judgment on the part of the Regional Office of how
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the source is likely to respond., Where the source
is not likely to respond positively, and injunctive
relief will still be required, it is preferable to
avoid the use of Section 120 and go directly to a
Section 113(b) civil action for both injunctive
relief and civil penalties. In addition, because
issuance of a Notice of Nopcowr -

One circumstance in which a Section 120 order
can be particularly useful is where the State has
put the source on an acceptable schedule but has not
collected penalties where penalties would be appro-
priate. EPA could defer to the State schedule i{n
obtaining compliance and use the administrative
mechanism of Section 120 to address the penalty
issue in liey of bringing a court action. In decid-
ing between a Section 120 action and a court action,
practical conaiderations such as how crowded the
court docket is, the receptivity of the District
Court judges to environmental litigation, and the
readiness of the Regional Office to handle an almost
immediate adjudicatory hearing should be carefully
weighed.

Civil actions under Section 113(b) are most
advantageous in the following situations:

(a) a compliance schedule or other injunctive
relief is necessary and an administrative
order is unavailable or inappropriate;

(b) the compliance history of the source suggests
that the schedule should be subject to court
supervision and contempt remedies;

(c) substantial civil penalties for past violations
are appropriate. (Note that in most cases,
maximum penalties under Section 113(b) will
be substantially greater than that under
Section 120 because of the large per day

[] U D
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Ensuring Compliance with Response’'s Requirements

After Federal enforcement actions are
resolved, EPA Regional Offices have the respons-
ibility of monitoring the source's activities to
ensure compliance with the terms of any admini-
strative or court order. The Agency's Compliance
Data System has the capabilit{ of serving as a
tickler file for keeping track of interim and
final compliance dateongn schedules. It has
been generally underused by Regional Offices for
this purpose. In addition, a computerized system
has recently been developed by the Agency's
National Enforcement Investigations Center
(NEIC) for tracking court ordered-schedules.

Regional Offices must conduct monitoring
activities for their schedules sufficient to
detect any failure to keep to the terms of the
order. No detailed guidance is being provided
here for this given that Regional Offices have
extensive experience with schedule-tracking and
because the monitoring effort reflects a case-by-
case evaluation of the schedule itself and all
the associated circumstances. When serious
failures are detected, taking remedial action
should be a very high priority, second only to
emergency actions under Section 303. This is
because such flouting of envirommental require-
ments tends to undermine the entire regulatory
framework, particularly if the violator is
repeatedly unresponsive.

In order to enhance the enforceability of
EPA's consent decrees, the Agency has developed
model consent decree provisions. Some of the
most important features to be included are:

(1) Various increments in compliance schedules,
so that source progress can be monitored.
This avoids the situation of sudden disco-
very that the source is far behind its
schedule, These milestones should be
incorporated into CDS for easier tracking;

(2) Reporting requirements, again to monitor
source progress;

(3) Stipulated penalties, to provide an economic
incentive for sources to meet incremental
dates, as well as the final compliance
date in the decree.
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Naturally, it is critical for Regional Offices to
monitor the progress of sources on State schedules,

as well as those on Federal schedules. Wwhile the
Regional Office need not be as intimately involved

as the State, ‘it needs sufficient information to .
assure that the schedule i{s being adhered to or that
the State is responding vigorously to any slippage.
Ultimately, EPA. is responsible for assuring compliance
with the Clean Air Act and the health and welfare of
the American public. I

I1X. Special Issues

A. Enforcement of NESHAPs Standards

At the present time, there are final standards
in place for certain source categories of four hazar-
dous air pollutants: asbestos, beryllium, mercury,
and vinyl chloride. Standards have been proposed
for sources of radionuclides, arsenic and benzene,

Enforcement to date has focused on asbestos
and vinyl chloride. Of the four pollutants already
regulated, these two have posed the most significant
incidence of noncompliance, The program should
continue to focus on these two pollutants, but
grioritiea may need to be altered as more standards
ecome effective,

Adverse or conflicting court decisions currently
affect the short term goals of the program with
regard to asbestos and vinyl chloride. The Supreme
Court, in Adamo Wrecking Company v. United States,
434 U.S. 775 (1978), held that certaln requirements in
the asbestos standard applicable to demolition opera-
tions were invalid because they were "work practice”
requirements rather than numerical emission limita-
tions, The court ruled that the Clean Air Act,
prior to the 1977 amendments, did not authorize EPA
to promulgate work practice standards. Until the
asbestos standards are fully repromulgated, EPA
should accelerate efforts to assure compliance with
the portions of the standard which are not work
practice standards, and portions which were repromul-
gated in 1978. Once the standards are fully repromul-
gated, the objective should be to assure coupliance
with the entire standard. (Omn July 13, 1983, EPA
published & reproposal of the asbestos standard.)
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EPA's experience with the asbestos demolition
standard has ested that an intensive, coordinated,
highly visible effort to enforce these standards
should be made as soon as they are fully repromul-

- gated to establish the credibility of the enforcement

effort and emphasize the importance EPA attaches to
compliance with these standards. Discussions to

plan such an effort have just begun and such a strategy
vill be developed prior to finalization of the July 13
proposal.

Compliance monitoring of asbestos sources, in
the interim prior to full repromulgation of the standard,
should focus on the enforceable portions of the
standard. This means that monitoring should concen-
trate on source categories subject to a "no visible
ezissions” standard, including manufacturing sources,
wvaste disposal activities, and demolition activities.
Once the standard is fully repromulgated, a greater
enphasis should be placed on demolition operations,
vhich may present the most significant danger of
exposure to the publiec of any regulated source category.
Due to the transient nature of demolition operations,
compliance monitoring requires quick response when
notice of demolition or renovation is received.
EPA's ability to assure compliance, at least as to
demolitions and renovations, rests largely on self-
reporting. Noncompliance by sources other than
demolition and renovation operations can be detected
primarily by sending observers to a source to look
for visible emissions.

. ?
8. dlacharge provision Ip the vinyl chloride
practice standard and is therefore’
3 o. In United States v. Ethyl
(No. 83-0120-A), the U.5. District Court
le District of Louisiana ruled on July
1, 1983 that this provision was a work practice
standard and thus i{nvalid. "However, in United States
v, Borden (No. 83-1892-MA), decided on September 30,
Y983, the U.S. Distriet Court for the District of
Massachusetts reached the opposite conclusion. The
overnment agrees wvith the interpretation in the
rden case and intends to appesal the Ethyl decision
to the Court of Appeals for the Fifth Tircuit. The
goal of the program should continue to be to promote
compliance with the entire vinyl chloride standard,
including the relief valve discharge standard. In
this respect, EPA should become more active in moni-
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t ring compliance and enforcing other portions £

the standard, which have previ usly not been given

much attention, and will assure, rough rulemaking

L1f necessary, the enforceability of the entire standard.

is i riﬁggl'y N o "

are required to report esch relief valve discharge
within 10 days of occurrence and to report exceedances
of other portions of the standard on a semi-annual
basis. Coapliance uonitorl:g should, for the most _
part, consist of review of these submissions, but
periodic inspections of company records is needed to
determine whether violations are going umreported.
There are only about 55 sources in the entire country
subject to the standard, with a heavy concentration
(about half) in Region VI.

The roles of EPA and the States in the RESHAPs
program are determined primarily by delegations of
authority. Under Section 112, EPA may delegate a
State the authority to implement and enforce the
standards. Such authority is concurrent, so EPA may
still enforce the standards in a delegated State.

The statutory requirements for formal Agency
response to a NESHAPs violation differ from those
‘Yp icable to a violation of a State Implementation
Plan. ‘EPA is not.tfil cto issue a Notice o ' ;
Violation or to confer with a source prior to issuing

g winistrative order under Swction 113(a) @r.. ./
b a jﬂ:ﬂ&éﬁﬁfe%ﬁﬁﬁ“&éd‘%& ion’
1 « The types of response available are more
limited because EPA cannot issue a Delayed Compliance

Order under Section 113(d).

EPA Headquarters has issued guidance on the
types of enforcement response which ghould be consi-
dered and the circumstances in which each should be
used. Further guidance will be issued in anticipation
of the repromulgation of the asbestos standard. The
menorandua issued on June 28, 1983 by Michael Alushin,
:c::gg A:lociate Enigrcencn:-COunleL;fbt;Ait,I:nd Ed

] . Director o e Stationary Source’ ce

Division, entitled “Enfawessmae 9@+t ’im!? ’
Bnieaions Stendard for ST REEORC ity
»

rupoih:; Bogirphon il 7% vinyl: chloride standard.’

Enforcement of VOC Standards

.- LA
[P S

An area of increasing focus of the stationary
source compliance program is the regulation of sources
emitting volatile organic compounds (VOC). Such

A AR S g Sy
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sources are maj r contributors t the z ne nonattain-
ment problem and some emit compounds which are highly
toxic in nature which may be reduced through an
aggressive progran to enforce VOC standards.

Generally speaking, widescale regulation of voC
was initiated by the 1979 Part D SIPs. As part of
those SIPs, many States adopted regulations requiring
compliance on or before December 31, 1982. It is the
relatively recent passage of these compliance dates
wvhich has created the need (and:opportunity) to
increase the attention devoted to compliance efforts
for VOC sources.

‘A wide variety of sources emit VOC. These
primarily include sources in the petroleum industry
and gasoline marketing chain and makers and users of
various paints and solvents. Addressing the VOC
cospliance problem presents some differing circum-
ltaniel from earlier compliance efforts. Most impor-
tantly: -

(1) The regulated community includes a greater
proportion of smaller sources and the relative
impact of the emissions of those sources is
probably also greater than for particulate
matter or sulfur oxides;

(2) The applicable regulations are often more
complex, including the "bubbling"™ of multiple
VOC sources; ’

(3) Averaging times for compliance with VOC
standards are often longer than those associ-
ated with other pollutants; and

(4) Compliance determinations are more heavily
dependent on reviewing records and calcula-
tions than on traditional observation and
testing approaches.

Efforts to address the ptoﬁlcu'of é&é.cdnpliancc
must recognize and account for these differences.

To assist in the coordination of efforts to
improve the Agency's VOC compliance program, a VOC
Compliance Workgroup has been established. This
workgroup will serve both as a vehicle for Regional
input into the development of Headquarters guidance
on VOC and as a means for technical interchange of
information among the affected Headquarters and
Regional Offices.
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‘At its first meeting, the workgroup discussed
the status of various Regional VOC programs and what
efforts will be required to assure a fully effective,
consistent national program. A number of important
conclusions about the status of the VOC program which
becane apparent from this meeting were:

(1) Most Regional Offices have initiated signifi-
cant efforts to addteuu‘che vqchproblen.

(2) Most Regional Offices believe their inventories
are roughly 80% congletc for Class A sources.
Data are particularly weak for non-extension
areas. Additional work to refine these inven-
tories would be beneficial. Contractors
could be used for this purpose.

(3) The contribution (and importance) of Class B
sources is still unclear. Further analysis of
SIP inventories will be necessary to define
the degree to which EPA should focus on any
portion of the Class B universe. (RNew York '
City was identified as one area where Class B
sources are clearly very important.)

(4) Hb;?‘ot the data on VOC sources are not refledt-
od in CPS. Here again, contractor support
could be productive. :

(5) Data being received from States on sources’
compliance status i{s often spotty and of
questionable accuracy. While efforts to
work with States need to be continued, broader
direct Federal effort, utilizing Section 114,
will likely be required. This may need OMB
approval under the Paperwork Reduction Act.

(6) Effective workshop and training prograns
should be continued to meet both Regional
and State needs. ' ' : .

S LR LI B LN

(7) There is a need for a source of technical
expertise on the VOC industry which the
Regional Offices can utilize in their compli-
ance programs. Various options,: including
use of contractors, need to be explored.

A workplan to pursue these immediate needs is
under development. Efforts to provide contractor
support to meet the needs of the Regional Offices
to improve their inventories and reflect the data
in CDS have already been initiated.

ey . n YTy
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Continuous Compliance

An area vhich merits further discussion is the
subject tencrally termed "continuous compliance”.
Before discussing it in detail, it is worth articu-
lating once again the nature of the problem.

As previously noted, the major compliance moni-
toring technique used in the air program is the
inspection. Because of the limited resources available
to Federal and State agencies, inspections of a source
are infrequently more often than quarterly for even
the most significant sources. More typically, inspect-
ions are performed only on an annual {or less frequent)
basis. Further, even when inspections are performed,
they do not normally involve stack testing. Generally,
stack testing is routinely performed only for the
initial demonstration of compliance and thereafter
if there {s reason to doubt the source's continued
compliance. Continuous emission monitoring techno-
logy has not been widely used and data from a monitor
is not usually usable as the sole basis for an
enforcement action.

Given these limitations, it is fair to assume
that compliance data being reported by States do not
indicate what i{s happening at a facility on a day-to-
day basis, but rather whether the source has been
deternined to be in compliance at an announced inspec-
tion after it has had the opportunity to optimize
the performance of its control equipment. Thus, it
indicates whether the source is capable of being in
compliance rather than whether it Eo In compliance in
its day-to-day operations.

It is generally recognized that many (if not most)
sources have emissions which exceed allowable levels
at some time during the year. These emissions are
due to such factors as unavoidable process or control
equipment malfunctions, inattention to proper operation
and maintenance considerations and, in a fewv instances,
deliberate attempts to avoid the costs of maintaining
compliance. These emissions may or may not be excused
under various malfunction provisions in effect in
various States. . . .

* A study conducted in 1978 for EPA attempted to
define with greater precision the magnitude of the
problem. The study consisted of about 180 controlled
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and suppos dly well-maintained air pollution sources
of vari us types and sizes. Due to a lack of s urce
records, the study was forced to draw upon a host of
sources of information, including operator anecdotes
and post-hoc engineering judgment by the contractors
conducting the data-gathering, to quantify source
enission levels. The study found that sources were
experiencing emissions which were significantly in
excess of established limits. Major.causes of the
exceedances included 1-pro¥¢r design and inadequate
opertion and maintenance of process and contro
equipment, K e o

These conclusions were generally confirmed vhen
EPA recently concluded a contractor effort to develop
a pilot inspection scheme with a Virginia regional
office. The purpose of the study was to determine
whether by improving the skills of State inspectors,
they could do a more effective job in identifying
operation and maintenance (O&M) related problems.

e program involved, among other things, utilizing
differing levels of thoroughness of inspection for
differing situations. (See Section VII E for greater
detail.) Quoting from the report of this study:

The 68 level 3 inspections of individual processes
or emission units identified 25 sources (37%) as
being out of compliance with either visible or
particulate emission standards. Of the total
number of processes or emission units inspected

46 (67%) were identified as having 0&M related
problems.,

It should be pointed out that of the 25 sources
for which compliance problems were identified,
only 12 would have been identified as a result
of a Level 1 inspection (i.e. type of inspection
routinely conducted prior to the study).

In addition of the 46 sources for which 0&M
related probleas were identified, none of the
problems would have been identified through the
use of a Level 1 1nlpcction._(¢-phn?1| added)

R A s LR SR Ty P

The latter observation {llustrates the difficulty
of characterizing the status of continuous compliance.
Current inspection methods and capabilities coupled
with very limited self-monitoring requirements make
detection unlikely. It also highlights the point that

. tes may assume that there is not a problea

¢ they can't tell.
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A separate part f the 1978 study previ usly
"ref rr d to valuated the ability £ nine exemplary
State and local agencies to operate in a continuous
compliance mode. Not surprisingly, the study found
that while the programs were basically sound, theI
lacked many of the tools needed to deal effectively
with continuous compliance problems. Inasauch as
the study looked at cooperative, reportedly well-
maintained sources and exemplary agencies, it is
reasonable to expect that the results understate the

actual situation. -

As a result of the related findings that the
problems vere widespread and significant and that
front-line agencies faced serious difficulties, a
continuous compliance initiative was developed. The
principal thrust of this initiative was a 5-year
ptogran of State capacitg building. More specifi-
cally, EPA was to lead the development of a range of
useful tools which States could implement on & volun-
tary basis, as necessary, to address specific opera-
tional problems. Whenever possible, State interest
would be identified in advance and State participa-
tion obtained through pilot programs.

Severe resource cuts and conflicting priorities
almost i{mmediately precluded implementation of the
initiative as originally conceived, Notwithstanding
this, some of the elements of the initiative have
been incorporated into EPA's present program. The
Virginia study previously referred to is an example
of this. Other examples are discussed in Section X
of this strategy dealing with Compliance Promotion.

While it is clear that continuous compliance
presents a significant compliance problea, the envi-
ronmental i{mpact is less clear. Ambient monitoring
data have established that large portions of the
country are already attaining the national ambient
air quality standards. That ambient monitoring data
should already reflect the effects of excess emissions
which may be occurring but which are not otherwise
detected. 1f those emissions are not sufficient to
interfere with attainment of the ambient standards,
if the ambient data are reliable, and 4{f the ambient
standards are truly protective of public health and
welfare, the envirommental effects of present levels
of excess eaissions due to the continuous compliance
problem may be less significant than once assumed.

——
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Clearly, though, the problem of emissions arising
from poor operation and maintenance has the potential
to becose seriously atiravatcd if the enforcing

encies show an indifference to attempting to ensure
that continuous compliance is maintained. It is
ogually clear that once a substantial investment of
effort and money has been made by industry and govern-
ment to assure that controls are installed, efforts
should be made to assure that the full benefits of
the investment are realized. Therefore, serious
efforts to improve industry's ability to congly on a
more continuous basis and to improve the ability of
governmental agencies to determine compliance on a
continuous basis must be maintained. This is espe-
cially true in relation to developaent of improved
continuous monitoring technology, either for emissions
monitoring or parameter monitoring.

Eleaents which could be directed at improving
the ability of enforcement agencies to address contin-
uous compliance in the near and mid-term include:

(1) following up on the Virginia inspection study
to provide information to States on upgrading
their inspection function;

(2) wore flexible inspection programs;

(3) greater use of unannounced inspections;
(4) promoting expanded use of CEM technology;
(5) greater information exchange on CEM usage;

(6) developing improved methods for coal-sampling
and analysis for sulfur content;

(7) developing improved information on failure
modes/compliance problems and disseminating
that 1n£0ﬂltiﬂn; T ik L '-«;-;:f".‘:.':-:

L e,

(8) compliance pro-otioﬁ hé;ivitig;fai-ého'tyﬁe
discussed in Section X; and = %

L i
o=l L

(9) enccuraging voluntnfy design standards and
increased attention to design review in per-
mitting. .

While this strategy has touched on many of these
elements, there is no present systematic approach to
coordinate efforts on an Agency-wide basis. To faci-

N
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litate dcvclggucnt Ogil :oordinac-d and effective .
program to address this issue, § contin. °’
uvous compliance strategy docu-.32'?!‘%:!3:‘3%v.1op.d.
A question may arise as to the priority of the
continuous compliance problem (especially im attain-
ment areas) relative to the potentially very signifi.
cant initial compliance probles for VOC sources. At
the State and local level, this requires a judgment
as to the relative environmental aisnificancc of the
two problems, a judgment which could lead to differing
conclusions in different areas. At the Federal
level, current resource levels will limit the ability
of the Agency (especially at the Headquarters level)
to address both problems to the extent it would
otherwige like. To the extent there is a conflicting
demand for resources, the VOC problem must take
precedence. This is because so much of the country
exceeds ambient standards for ozone, thus exposin
the public to unhealthful air, and also because o
the toxic nature of many of the constituents of the
VOC compounds.

Incidentally, it is questionable if the contin-
uous compliance problem will be of comparable relative
magnitude for VOC sources. It well may be that the
problem will be significantly less important. This
can be hypothesized for the following reasons:

(1) VOC sources are more often controlled by
product reformulation, which would be less
prone to intermittent excess eaissions;

(2) to the extent that VOC emissions arise from
leaks (e.g., in petroleum storage facilities),
the econowmics of recovering product have led
todlubucantial efforts to minimize such leaks;
an

(3) to the extent that VOC emissions are reduced
through control equipment, such squipment
(usually an afterburner) is much less subject
to malfunction than, for example, controls
typically used for particulate matter.

In sunmary, a wodest effort at developing tools
to address the continuous compliance problea is
worthwhile and is recommended nlthous these efforts
must fit within priority needs to address the initial
control of VOC sources.

GENC 014607




——

-67-

D. Emerging Issues Associated with the Application
of Bubble Rules

1. Complexity Involved in Determining
Compliance with Bubbles

‘An . issue of relatively recent origin
in the air Yrogta- is the increasing comple-
xity of applicable emission limits as sources
and States take advantage of the provisions
allowing use of "bubbles" in EPA's Enissions
Trading Policy Statement. (The existing
Policy Statement was published at 47 FR
15076 (April 7, 1982) and is effective as
interim guidance pending issuance of a final
policy. The Agency's original bubble policy
was published in December 1979.) Under the
bubble concept, a source with multiple emission
points, each of which is subject to specific
SIP emission limitations, may propose to
meet the SIP's total emission control require-
ments for a given criteria pollutant with a
mix of controls different from that required
by the generally ngplicahle regulations.
:ﬁ. intent is to allow sources the opportunmi
te- inagall controls .with.the.asme air quali
impacst. but.at .less expense hy. placing
mage control .on smis with a
naxginal, caat . of control less on em
points with a high cost."?

’

Much of the Agency's experience with
emission trades has occurred in the regula-
tion of VOC sources. As discussed earlier
in this strategy (see Part B of this section),
determining the compliance status of VOC
sources is often more difficult and resource-
intensive than it is for other pollutants.
When VOC sources operate under approved
bubbles, the complexity of making a compli-
ance deteraination is compounded. -With a
bubble, a large number of emission points
becomes subject to an interdependent set of
standards. 1f the bubble is one for multiple
facilities, the calculations necessary to
evaluate VOC compliance status can be quite
lengthy; making the compliance determination
requires an evaluation of the emissions of
all the interdependent sources for the same
time period.
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Further complicating compliance deter-
minations for some sources is the fact that
the Aiency has approved a few VOC bubbles
with longer than daily averaging periods for
the application of emission standards. The
existing Policy Statement generally requires
that the averaging time given by & State be
on no longer than a 24-hour basis. However,
the concept of a dally weighted average
eaission rate can pose probleas for

the States. Industry has argued that VOC.
far

e e R
ok e ‘¢batyrs, - le, oftep
.do not use. sach VOC-emitting machine each °
production day/ Consequently, States are
under pressure to apgrove emissions trades

wvith longer than daily averaging times.

EPA is sensitive to this i{ssue and has
allowed some trades that incorporate longer-
term averages for VOC sources where a daily
weighted average is impractical or applica-
tion of RACT is not feasible on a daily
basis. However, since many more sources can
be expected to want to utilize VOC bubbles
in coming into compliance, the issue of
averaging times for VOC trades is one which
will take on increasing importance. For
emission trades with longer than twenty-four
hour averaging times, an additional exercise
involved in evaluating the source's compliance
status is determining compliance with the
daily emissions cap, which must also be part
of the bubble.

The concern is that there reaches a point
vhere this complicated regulatory structure,
while being theoretically enforceable, becomes
unenforceable in the real world. Sources
subject to VOC bubbles must keep voluminous
records for all their different product lines.
To determine compliance at such sources, EPA
or the State must devote very considerable
efforts to making detailed calculations.
While this situation need not preclude the
Agency from pursuing the innovations created
by the policy, the Agency should carefully
monitor implementation of the policy to iden-
tify whether additional attention needs to
be given to ways of ensuring compliance with
enission trades. :
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2, State Application £ Generic Bubble Rules

As originally promulgated in 1979, the
bubble policy statement required the States
to submit each spproved alterpative emission
reduction plan to &PA forappreval s an addi-
tion to the SIP. Saginning 1t April 3981
with the A{mcy'u approval oF Slaw Jersey's
generic rule for VOC amigsions grading, how.
ever, EPA has approved mu]& eneric
bubble rules. 1In the pontextdf Chedgency's
auditing of the information Wsupplied tz.the
State for each such emissious grade,t
issue of ensuring the State's dlherence to
the specific provisions of the generic rule
in the S1P and to the Agency's Emissions
Trading Policy Statement, more generally,
arises.

Experience to date reveals that under
eneric bubbles for VOC, States may hn,...ppra:-
ng enissiene trades which do not always meel

the apglicablc requirem@iits. Should EPA
find that a State has ap{rovtd an smissions
trade that is substantially inconsistent
with a generic rule in a S81P, the Agency
will be in the position of having to so
notify the State and specify necessary reme-
dial measures. If the State fails to elimi-
nate the inconsistency, EPA may have to
enforce the original SIP limits. ~To avoid
the necessity for such Federal action, it is
therefore critical that now, when the States
are just beginning to utilize their EPA-
approved generic rules, the Agency make
serious efforts to work with the Btates and
ensure that emissions trades are-consistent
vith,generic rules. Otherwise thesgency
will face & host of nev problems Lo mddress
in its air enforcement Pprogram..Jgacy . . -

-, e

YO
X. Compliance Promotion Activities . .
Jadt” gy oY

Within the constraints imposed

levels, efforts will be directed at

ance promotion efforts presently ‘underway. ™
promotion, while in no way substituting Tord'Strong
enforcement program, recognizes that many soutces

would like to comply with applicable standards but

e GEMC 014419
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may not know that standards are applicable or understand
what they need to do to comply. Compliance promotion
fncludes both technical assistance and information
exchange activities,

In the past, Agency efforts generally were reflected
in traditional forms of training and technical assistance.
In addition to the extensive training made available to
both industry and govermment officials through EPA's Air
Pollution Training Institute, EPA has ex ed considera-
bly its technical support for State and local enforcement
agencies in recent years. This has taken the form of
both an expanded 'OtklhO{ program and case specific
assistance. As the skills of State personne prove,
they may be able to transfer some of that knowledge to
the sources with whom they deal. 1In addition, EPA is
committed to working more cooperatively with the Air
Pollution Control Association (APCA), especially in
encouraging and supporting efforts by APCA to g ay a
larger role in educational and information exchange
programs. .

As a part of its technical support for State and
local enforcement agencies, EPA prepares inspection guides
for specific industries. These guides enable the regula-
tory agencies and industry to evaluate the operation
and maintenance of a source's air pollution control

* equipment and to confirm that it is performing properly.

The guides provide specific evaluation techniques for
assessing operating probleus, including cookbook-type
procedures for inspections, worksheets for process and
emission calculations, checklists for pre-visit, visit
and post-visit information and observations, techni-
cally specific do's and don'ts based on llnyégrlor similar
visits, and guidance as to why each step in the inspection
process is necessary and important. The guides are of
equal benefit to the source and the inspector and are
often requested by the affected industrial ttoncerns.

. ' . %. b

In a . sinilar effort to promote:inforsa
EPA bhas been working with industry snd 3 &%
to develop a design review h k ot §

bandling operations 3phyntcal prq::pglgi‘ i .
encies wnd 4y

.

The guide is intended to aid ag
identifying and addressing air polly
design factors to mitigate potential:<
nance problems. Permit-issuing autho

“mssuring

affected industries will benefit from this otk
that proper conditions are incorporated in gétlftl and
that these conditions are understood and followed by

industry.
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Over the past four years, EPA has worked in close
cooperation with the electric power industry, the related
trade associations, manufacturers of monitoring equipment,
and State and .local air pollution control agencies to
facilitate continuing compliance at power generating
facilities. EPA cooperative activities included a survey
in 1979 with the Edison Electric Institute (EEI) to
determine the degree of use by their members of continuous
enission monitors and.the associated technical and admini-
strative problems.. As a follow-up to the survey, €PA
sponsored a 1980 national conference-with RE1,~0EM manu-
facturers, and air pollution control -agencies attending.

The CEM technical deficiencies documented i{n the
1979 survey were discussed with the CEM manufacturers
and subsequent significant improvement in CEM performance
was noted. These first two important meetings established
EPA as the clearinghouse for CEM information, a source
that industry and State and local agencies would continue
to use extensively.. In addition to other activities,
nine technical guides were developed over the last few
years in the CEM area. Industry participated in the
development of these guides and i{s utilizing the infor-
mation in their daily operations. In addition, prompted
by the success of cooperative efforts in the CEM area,
the Agency has been working with other interested parties
in a similar effort imvolving coal sampling and analysis

* procedures,

EPA has recently begun efforts to work with industry
trade groups for sources regulated by VOC standards to
develop ways to facilitate compliance by sources repre-
sented by those or%anizatile. These efforts are parti-
cularly important for VOC sources due both to the rela-
tively recent adoption of the standards and the large
nunmber of smaller sources which may be covered by those
standards. Presumably, any efforts EPA makes to enhance
the ability of these sources to understand their obliga-
tions and comply can be rewarded with gome yerymignifi-
cant air quality benefits. e R TR - -

Ty e SRR W

As an exanple, EPA worked with the Lan}
Institute (CMI) in producing a cowpliance $5Bfbe
the can coating industry which was «furtlshed Ko
and local officials, EPA Regional Offices 4 gan coaters,
The handbook takes a .ccp-b{qltep" 'pr0i£$" flecussing
the regulation, the rationale for the RACT #yglues, .
i{mportant terms and definitions, and varl ;bélpiilnce
options. With this aid, can coaters and regulatory
officials can better understand the process of can coating,

E L R
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the various approaches for compliance, what those approaches
mean to day-to-day operations, and compliance scheduling
techniques., The handbook also includes a work sheet for
determining allowable and actual emissions for compliance
deterninations. '

As another example, in discussions with representa-
tives from the National Paint and Coating Association,
it was decided that it would be very beneficial .for
users of coatings and reﬁulatoty officials to have a
uniform data base to work from when making determina-
tions of compliance. It was agreed that 1if coatings
were {dentified by the manufacturer as to their contents
with a standard data sheet which would include all the
major elements for making a compliance determination,
this would generally eliminate the need for individual
analysis by the user or regulatory official of each
coating to determine its contents.

Therefore, manufacturers of coatings have agreed
that if EPA can develop this data sheet with their con-
currence, they will affix this sheet to all coatings
that they supply. A proposed data sheet has been submitted
to the manufacturers., If accepted, EPA will routinely
accept this information about the coating as the basis
for determining compliance without requiring further

. individual analysis although, if doubt exists, testing

may still be required using the approved test method.
This should eliminate much individual testing, which
with inexjerienced personnel would likely produce more
questionable results. Through the cooperative efforts
of EPA and industry, the burden on all parties is reduced
and the likelihood of compliance enhanced.

As a final example, EPA is involved in & cooperative
project with industry to assess the reliabllit{ of a
variety of bulk gasoline terminal vapor control systeas
in various geographic areas. Approximately sixteen to
twventy systems, involving three types of cofitrol systems,
are being evaluated during monthly inspectlons ever .
approximately a tuo-lear period. An inspection manual
with a specific checklist of what is ‘to be #bagrved will
be a major output of the study. "The manual ther
with the data accunmulated on the reliabilicy Zhe
control systems, should provide useful informatjim o
industry to assist in assuring better perform d
provide useful design considerations for future ponstruc-
tion. ' '

GENC 014413
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EPA will continue to look for opportunities to
work cooperatively with industry groups, especially
in the VOC area, which present similar benefits.
However, due to resource constraints, no formal
institutionalization of this program i{s envisioned.

Major Cross-Program Elements FE

»

While there are various points of intersection
between the stationary source air compliance program and
other Agency compliance programs, the two which have the
greatest envirommental significance are the use of Section
303 (emergency episode authority) and the RESHAPs program,

A. “Saction 303 !

In the course of implementing its authority
under Section 7003 of the Resource Conservation and
Recovery Act (RCRA), the Agency has begun to identify
situations where the saissions tO"thc-atr-nrioiqﬁ
from a target site are presenting a substantial
health pro¥lem; 1f an imminent and substantial
endangerment to the health of persons can be docu-
mented, an action under Section 303 of the Clean Air
Act as well as Section 7003 of RCRA is appropriate.
A few such joint actions have already been filed.
Appropriate communications links between the various
Agency groups involved in the Clean Air Act and RCRA
are just being formed and solidified, Such links
are most critical at the Regional level,

B. NESHAPs

The NESHAPs program overlaps significantly with
other media programs, particularly the toxic subatances
and hazardous waste programs. For example, a regula-
tion adopted by the Office of Toxic Substances requires
school districts to notify affected persons of the
presence of asbestos in schools. Although removal of
asbestos is not specifically required, many schools
are proceeding with removal, an activity smiich may dbe
subject to the NESHAPs regulations, Alepending on the
anount of asbestos present, .Each Regional Office
should develop a means of coordinating the fuplemen-
tation of the asbestos in schoolg program with moni-
toring compliance with demolition .end ;venovetion
requirements in the NESHAP, L e

—————TTTGEMD 014614
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The asbestos RESHAP also regulates disposal of
asbestos waste. Improper disposal could be subject
to an action under Section 7003 or Section 3008 of
RCRA and under Section 106 of the Comprehensive
Environmental Response, Compensation and Liability
Act (Superfund). So far, coordination of snforcement
responses which may involve two or more of these
statutes has been handled informally at BHeadquarters
on an ad hoc basis. Regional Offices should assure
that all relevant progran and :legal counsel components
are involved in an early stage in developing the Agency
response to violations of more than one statute,

~algi1urgé§3- xt a vinyl chloride relief valve
discharge wou “iﬁg?ﬁct a source to liability under
NESHAPs regulations and also under proposed regulations
implementing notification requirements under Superfund.
Should the Region detect a failure to comply with

such a reporting requirement, an action under both

the Clean Air Act and Superfund should be considered.

Evaluating the Effectiveness of the Compliance Progran

Unfortunately, the complexity of the air program
and the inter-relationships between Federal and State
activities militate against simplistic formulations for

. evaluating the effectiveness of the stationary source

compliance program. In addition, as the program has
matured, indicators which at one point may have been
valuable become substantially less so and new measures
must be found. )

Use of compliance rates is illustrative of this
problem. In the early stages of the program, signifi-
cant improvements in the compliance rates were sxpected
and were viewed as a measure of the effectiveness of the
program. In recent years, the compliance levels have
stabilized, Given, there will always be some level
of noncomplislice at sny point in time, .4t 1s unrealistic
to assume that compliance rates will continué-to improve.
1f stable compliance rates are accompanled by'irigorpus
sctiv zg to identify new violators and resolve #xisting
ones, ‘the grogrtn can be viewed as work fgugsggj!ully.
1f the stable compliance rates are reflect{ve'of 1
same violators over an extended pericd with Tlttlemove-
ment on and off the list of violatiug'ibﬁtogn}?&?eﬁprogram
is stagnant and ineffective,. . L TP P R

& E
7
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Further complicating the picture is the fact that
decreasing compliance rates can be more indicative of a
healthy program than stable or increasing rates. For
selected elements of the air program, this is probadbly
the situation right now. Large numbers -of-yOC sources
have fairly recently become subject $o State -snd Federal
regulation. A significant.percentage Of these sources
are not yet incorporated into.the DS ¥lata base. It 1is
reasonable to assume that violation rates are gprobably
higher for. these sources than for the restHfRXhe regu-
lated universe which has been co-pglﬁt“.(_orgttapttng
to comply) since the mid-1970's. ‘Whe Detter:the effort
to identify these potential violators ignd reflect them
in the data base, the more likely ‘the complisnce rates
will decline. This effect has already been noted; for
the first time in recent years the percentage of SIP
violators increased during FY 1983. This effect is
likely to continue for some time before efforts to
resolve these violators causes compliance rates to begin
to icprove again.

Efforts to assure continuing compliance present a
similar problem. As noted in Section V, present compli-
ance rates tend to be overstated because they do not
truly reflect intermittent violations associated with
malfunctions, inattention to proper operation and maint -

ugic.h will not usually
surface during an annual inspection but will inevitably
occur to some degree in a plant's day-to-day operation.
As techniques for determining continuing com lgmce
improve, and compliance data become more truly indicative
of day-to-day operations, compliance rates should decline.
Such a decline, however, should be viewed .as & positive .
indicator, not a negative one. : c

All this is not to suggest that compliance statis-
tics are irrelevant or may not be useful {ndicators of
the health of the program. It {s intended £qther as an
indication that compliance rates are got Dy Lhsheg
adequate indicators, and that .changes Jgr
be used to evaluate the program withpi
ing of why the changes are occuriing.Whe 24
that an increase in the compliance ga
strong Yrogrm and a decrease the’s.
is invalid. In addition, compliance’

evaluated for significant movements ‘ovar an SXtinded
p;riod of time rather than reacting to short<term marginal
changes. : ' -
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Another potential measure of the effectiveness of
the program is the number of particular actions taken by
EPA and the States, such as the number of orders isaued
or cases referred for litigation. While again this kind
of data is useful in the context of an overall evaluation,
it has too often been viewed as meaningful in and of
itself. Most professionals in the program 40 not subscribe
to this view. There are numerous ways of achieving the
same objective, reflective of the different State statutory
authorities, enforcement philolopbl.l,tgtobllll. experiences,
relationships with sources, and so forth. .Focusing on
the means to the end rather than the end itself (i.e.,
expeditious resolution of the violation) may reduce the
available options for dealing with a problem. 1In addition,
it may lead to taking simple cases rather than complex
ones (if all cases are counted the same) and often leads
to accusations that cases are being brought just to get
the numbers up. In addition, especially in evaluating
State data, definitional differences often complicate a
meaningful analysis,

As with compliance statistics, numbers of enforcement
actions may be valuable if properly used as an indicator
of possible problems to be investigated. While "more" is
not necessarily "better”, the total absence of enforcement
actions may be a cause for concern. Given the potential

. for misuse, however, enforcement statistics are not

recommended as a primary tracking tool.

Another possible area, worthy of longer term evalua-
tion, is the direct measurement of the environmental
impact of the compliance program. This approach is
being considered b{ the Agency but it is mot yet readily
usable in the compliance area. For this reason, it is
not being considered, at least in the short ters.

_ Based on experience to date, the following components
are suggested as useful indicators at the national ilevel
of the various elements of the progrpf,gﬁ#!{gg&}.'_ ss,

F

(1) evaluation of vhether 1&-!2: [onp
performed in accordance . j
insp:iction frequency guidance; o3

(2) an indication of the d.‘fggiqgt”‘

violators are being found; " ¥

(3) a qualitative review of the effectl;iﬁ‘:
the State's compliance assurance procedures;

GENC 014417
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(4) a review of whether the compliance data are
bein% sent to EPA and entered into CDS in a
timely way;

(5) a statistical summary of the numbers of violators
brought into compliance or put on an acceptable
schedule during the period; and

(6) a close tracking of a defined category of
violators to determine the success of State
and EPA efforts to resolve the violations
expeditiously. :

Obviously, data needs at the Regional level will be more
extensive,

The Agency's Management Accountability System has
been established as the primary vehicle for tracking and
measuring the effectiveness of the program at the national
level. The accountability system requirements for FY
1984 involve quarterly reporting by each Region of the
following: :

a. compliance status of major sources (Class A SIP,
Class A1 SIP, NSPS, NESHAPs)

b. number of newly-identified violators (Class A
SIP, Class Al SIP, NSPS, NESHAPs)

c. number of violators placed on an acceptable
compliance schedule (Class A SIP, Class Al SIP,
NSPS, NESHAPs)

d. number of violators achieving final eaission
limitations (Class A SIP, Class Al SIP, NSPS,
NESHAPs)

e. percentage of sources which should have been
inspected within the most recent four guarters
(Class Al sources, NSPS sources,=and s
sources) vhich actually were lfidp -

by EPA or the Stato.‘;‘;;‘af e

e N
f. For significant violators:¥or machRs

. . "';.E_._.;,lk'_ ""‘_ : = ;.
1. nuamber of lignificantasigfato s ‘at the
beginning of theuguatto:gao;:bn an acceptable
compliance schedule ... - & = =

P
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2. nuber of newly-identified significant
violators during the quarter, based on
report from Regions

3. number of significant violators resolved
during quarter:

- number of violators placed on acceptable
compliance schedules

- number of violators achieving final
enission limitations

4. number of significant violators still out
of compliance and not on an acceptable
compliance schedule

This system provides a useful quantitative data
base for the type of analysis described earlier. To
improve further the quality of this analysis, each
Regional Office will be required to submit, at the con-
clusion of FY 1984, a summary report on the resolution
of significant violators in its Region during the year.
(For purposes of this analysis, significant violators
newly identified during the fiscal year will not be
included.) This report will contain the number of signi-
- ficant violators at the beginning of the fiscal year

and, of these, the number which the end of the
fiscal year are in each of the foilowing categories:

(a) 1in compliance with final emission limitations
(b) in compliance with a Federal achedule

(¢) 1in compliance with an acceptabie State schedule
(d) subject to a pending Federal enforcement action

(1) Jjudicial .
(2) administrative
(3) informal :

. ‘A-‘-‘.-‘
B -

(e) subject to a pending State enforceneﬁgjﬁﬁtion

(2) administrative EET
(3) informal oL

(L

F
g

(f) other

GENC 014461%
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A brief narrative description £ the status of all sources
in (d)(3), (e)(3), or (f) will also be required. .n addi-

giog,f.pecific targets for accomplishing this activity will
e defined. :

For a more complete picture, such data need to dbe
combined with an annual audit of State performance
(especially qualitative elements) by the Regional Office
and a periodic review by Headquarters of Regional Office
performance under. a mechanism similar to that established
in the attached memorandum of April 27, 1983 on the FY
1983 Regional Air Compliance Program Evaluation (See
Attachment 12). , :

One element which has proven particularly difficult
to evaluate and incorporate into a formal reporting system
is the expeditiousness of actions taken to resolve non-
compliance. For this reason, there is a strong tempta-
tion to define precise time periods for certain actions
to occur so as to have a basis for evaluating whether
these target time periods are met. Countervailing
concerns are that any such time periods may fail to
recognize legitimate differences between cases and might
serve to establish a lowest common denominator for
action., While it is a close question, this strategy
suggests not establishing such timeframes. BHowever, in

*lieu of this, in any instance where a Regional Office is

deferring to the State on an enforcement action, there
pust be a clearly docunented record of the basis for
deferral, the expected State action and timetables for

that action, periodic reporting by the State to the
Regional Office on the progress being made and, -Lf progress
is not timely, a re-evaluation of the appropriateness of
continued deferral. While this information would not need
to be routinely communicated to Headquarters, Regional
Offices should be able to articulate this fnformation

upon request, ‘
. . ‘_—3 i-.:: - q\..
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(a) assuring continuous conpliv-:a f%.,;u e
sources; R
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(b) wuse of unannounced inspections by%IrA;?*k’f:

(c) use of continuous emissions monitoring excess
enissions data in the compliance progrem;
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(d) enforcement of VOC standards;

(e) enforcement of asbestos demolition
standards;

(f) enforcement of benzene NESHAPs (if promulgated and
48 Necessary);

(g) enforcement of arsenic NESHAPs (if promulgated and
as necessary);

(h) enforcement of radionuclides NESHAPs (if promulgated
and as necessary); and

(1) enforcement of PSD requirements.

X1V. Summary ldentification of Major Changes

L1 B

from Ex{sting Strategies

While the stationary source compliance program is
considered to be a "mature" program, it is continually
evolving as new challenges are presented. Because of
this continual evolution, accompanied by guidance on
specific issues as they arise, it was not anticipated
that a need for major changes of direction would be

~ identified in the course of evolving this strategy

document.

This, in fact, proved to be the case. .The three
changes which are important enough to identify in this
summary section are the major revision to the Agency's
§uidance on inspections frequency to provide more flexibi-

ity to States (discussed in Section VII C), the recommen-
dation of a substantially increased use of continuous
emission monitoring data in the Agency's standard setting
and compliance programs (discussed in Section VII F),
and the increased priority and attention given to sources
of VOC emissions (discussed in Section 1IX B).
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