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Insurance

B A IL E Y  L E T T E R
i ■ x< t  .*«<•«< « r  « ►»>,{ u ,
|k< li'it« ( Hint- ( *»•» Hi ji i if i S|k̂ >|
Riki. «n >_ ft.’KV

July 6, 198?

«*
«5

Mr. Michael Mealey, EdStor 
Asbestos Litigation Reporter 
c/o Andrews Publication 
P.0. Box 200 
Edgeaont, PA 19C28

Dear Mr. Mealey:
Recent proceedings in the Pittsburgh Corning coverage liti­

gation with Commercial Union referred to in the most recent issue 
of the Asbestos Litigation Reporter clearly require some clar­
ification and explanation.

Recently, Federal District Court Judge Jases Giles allowed 
certain motions for additional discovery. One of those »étions 
related to allegations made by Commercial Union that Pittsburgh 
Coming's primary carriers had entered Into "block settlements". 
We have defined this practice tc »can the settlement of a large 
number of claims for a lump-sum payment, e.g., 20D claims for 
$2,ODD each. By H e very nature, a block settlement implies 
that the defendant is exchanging the opportunity to get rid of 
a large number of claims fer s "cheep price" from engaging in 
discovery In every one of thee. The practice Is somewhat ar.al- 
agcus tc what the industry t-adittonally calls "nuisance value 
settlements." After all, nc ere would seriously contend that 
several hundred people had all been "injured" tc precisely the 
same degree and with the same econectic eonseq-ences and value. 
However appropriate the practice »ay have seemed tc some claim 
executives m&ry years ago, as well as to the executives of the 
asbestes companies, it should bave become apparent at same 
point —  probably no later than 1577 or 1978 —  that by virtue 
©f the growth in litigation and claim volute continuation of 
the practice would ultimately result In the exhaustion of the 
asbestos companies' aggregate insurance limits.

For the past several years. Commercial Onion has warned 
that this practice may some day haunt the insurance industry 
when the insured discovers that his poliey limits have been 
exhausted by a practice whereby one of the principal purposes
WBE "s»v ings" ir. the area of defense costs Since the obliga-
t lor. t c prov ‘de the insured w1th a proper idef er.se has already
êer. the s t: ect mat ter of seve-al ootsfcle ceses cor.c err ing
the issue of "bad faith It did not »e em to reqjl.re the sub-
start.las "lea p of 3 o6i =" req- ired in other recent dec 1 s ions
to predict that the courts w : - l d  construe ary policy lar.c-.cige 
or i-Surance industry practice, which, even from the benefit 
of 2 0/22 hindsight, ultimately Inures to the detriment of the 
ins-red in the amount of cc.e-age availatle tc pa} asbestos 
related claims. Tne "tad faith" cases have alsc made it etun- 
dantly clear that a primary carrier ewes the same duties to 
an excess carrier as it does to the insured.
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of thvlr Cltite«> wnlf kafton Al*a b«for« filing an action, and hit
administrator brought an action on behalf of hlf estate.

In each of these actions« count on« accuses the defendants ~ 

of negligence« count two is based on strict liability in tort« and 

count three seeks recovery of punitive damages. The defendants moved 

to dismiss count three of each action on the grounds that these common 

lav actions for punitive damages abated at the death of the injured 

parties. These motions were granted, and the trial court found that 

there was no just reason for delaying appeal of its dismissal orders. 

{Sup. Ct. F. 304 (s). 111. Rev. Stat. 1979, eh. U O A ,  par. 304(a).)

In deference to the trial court, we note that the court stated that it 

is illogical and unjust to permit defendants to escape liability foe 

punitive damages merely because they are lucky enough to Injure 

people vhc die before trial. However, the trial court reluctantly 

concluded that it was obligated to dismiss the actions for punitive 

damages.
Ke reverse.

The cowwn law rule is that actions for "personal torts" 

abate at the death of the injured person. (Prosser, Torts $ 12C, 

at 891 (4th ed. 1971).) This common lav rule is the source of the 

old adage that it was cheaper to kill people rather than tc merely 

injure the». To counter the injustice caused by this rule, the 

Survival Act Veeps various causes of action from abating at the death 

of the injured party, including "actions to recover damages for an 

Injury to the person (except slander and libel)* (111. Rev. Stat.

1979, cVt. lib 1/2# par. 27-1). But, despite the fact that the statute 

does not distinguish between punitive and compensatory damages for 

Injury to the person, Illinois case lav has, for more than 1W  years, 

interpreted the Act as providing that actions for punitive damages 

•hate *1 the death of the injured person. (Kattyasovsrky ▼. West Towns 

C o - £2 975), Cl 111.2d 31, 33, 330 R.t,2d 509.) Thus, as far as 

liability for punitive ¿awages is concerned, it continued tc be cheaper

t
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the present cases argue th»t the supreme court no longer construes the 
Survival Act as providing for the abatement of ectlons for punitive 
damages. In national Rank, the supreme court held that a statutory 

cause of action for punitive damages under section 73 of the Public 
Utilities Act (111. Rev. Stst. 1969, ch. Ill 2/3, par. 77) did not 

abate at the death of the injured person, even though section 73 does 

not contain any reference to the question of survivability.*

* Section 73 provides*

"In case any public utility shall do# cause to be done or permit 

to be done any act, matter or thing prohibited, forbidden or declared 

to be unlawful# or shall omit to do any act, matter or thing required 

to be done either by any provisions of this Act or any rule« regulation# 

order or decision of the Comitission# issued under authority of this Act# 

such public utility shall be liable to the persons or corporations 

affected thereby for »11 loss# damages or injury caused thereby or 
resulting therefrcir., and if the court shall find that the act or cndsE*ar. was wilful, 

he court ma% in adiiticr to-the actual damages damages for the sale of euarple

and by the wav of punisrnunt.* .Ill Rev. 5tat. 1969, eh- 111 2/3. par. 77.

court explained that it reached this result because the goal of pro­

moting public safety through the use of punitive damages would be 

perverted a wrongdoer could escape liability for outrageous miscon­

duct merely because the injured person died before trial. 73 111-2d at 

174.

As interpreted by the supreme court in Rational Bank, “The 

Survival Act itsalf neither authorises nor prohibits punitive damages." 

473 111. 26 at l?t.> The court further explained that, "Punitive damages 

for injuries prior to death should be unaffected by the subsequent death 

of the injured person# fox punitive recovery addresses only the nature
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