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IN THE CIRCUIT CDURT OF THE TWENTIETH JUDICIAL CIRCUIT

ST. CLAIR COUNTY, [ILLINOIS

FRANCES E. KENNER, ET AL.,
Plaintiffs,
V.

MONSANTO COMPANY,

v v Vv

Defendant.

REPORT OF PROCEEDINGS

December 1B, 19B5

Before the HONORABLE RICHARD P. GOLDENHERSH, CIRCUIT JUDGE

APPEARANCES:

MR. REX CARR and MR. JEROME SEIGFREID, Attorneys at
Law, on Behalf of the Plaintiffs; and
MR. KENNETH HEINEMAN and MR. JOSEPH NASSIF, Attorneys

at Lau, on behalf of the Defendant, Monsanto Company.

Kathleen Watson Brunsmann, RPR, CSR

Official Court Reporter
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-BE 1T REMEMBERED} AND CERTIFIED, that heratofore,
v
on to-wit, Wednssday, Dq@g@bar 18, 1885 the metter as

hersinbefors set Forth Egéa-nn for hsaring befora the

Ll

CAET
Honorable Richard P. GcIHEnharsh, Circuit Judga in and fFor
¢

the Twantieth Judicialégitcuit, and tha following was had of

record, to-wit:

(Thes following OFfer of ProofF was had out

of the prasence of the Jury:)d

THE COURT: Okay, gentlemen.

'MR. HEINEMAN: Your Monor, at this time For
Defendant’s DfFfer of Proof, wa would like to call to the
starnd Dr. ﬁangta D. Kimbrough. Dr. Kiﬁbrough, would you

come fForward and he swarn?
RENATE 0. XIMBROUGH,

having bsen called as a witness on beshalf of tha

Defendant Monsanto, having besn sworn, testifisd

as Follouws:
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DIRECT EXAMINATION

BY HMR. HEINEMAN:

Wiould you state your nama fFor the record, pleass.

Q

A 1'm Renate Kimbrough. My First nams is spelled
R-e-n-a-t-a, last name K-i-m-b~r-o~u—-g-h.

1} Dr. Kiﬁhrouﬁh, the microphonz ynu see there befora

N

A

Q

it.

Q

A

you domss not amplify your voice in any way.

Okay .

It’s just there to record, so don’t worry sbout

‘Okay.

Would you give us your date of bith, plsass.
January 14, 1333,

And your place of birth.

Hannsvar} Garmany.

whgré do you reside at this tima?

165 Avery, A-v-a-r-y, Driva, in Atlants, Georgia.
And by whom are you employed? ' -

By thaltsntars Eor‘niseass Control.

In what capacity, ma‘'am?

I'm a medical toxicologist, and 1 work in the

Center For Environmental Health as a medical officer,

primarily in ths arsa of toxicology and gnvironmental health

and occupational health.
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Q Wwould you describe for ths Court, plsase, your
sducational bgckgrnund.

A 1 graduatsd From medical school in Germany and
than immigratad toc the Uniéad States and served an

internship in pathology at Northwestern tUniversity at

Evanaton Hospital. Then moved tc New York, warked at

Mamorial Hospital For Cancer and Allied Disesases for a year,

Then moved to Atlanta and worked as a resident inrpathologu

at St. Jasaph's Infirmary. Subsequsntly cobtainsd a job at

the Centers for Disease Control in a toxicology lahoratory

in 19682, and have worked for the federal government in ths

area of toxicoleogy and snvironmental health ever slnca then.
n| All right.

MR. HEINEMAN: I wonder iF you would mark these

pleasa.

Defandant Monmsanto'’sa Exhibits 1328 and 1329

were marked for identification by the court

reporter.

Q (By Mc. Heineman) Dr. Kimbrough, let me hand you
what's hesn marksed as Defendant’s Exhibit 1328 and ask ygou
to mxamine that and identify it for me, please.

A - This is my Curriculum Vitae, which gives my
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aducational background, my certifications and the
publications and whatever activities.

& Doms it list thm various professional boards of
which you're a memhsr, and saciaties?

A Yas.

o All right. And let ms next hand you, ifF I may,
plessm, Defendant’s Exhibit 1329, and ask you to examina
that and identify it For the record, pleass.

A This is my Job description as to what 1 am
performing now at the Centers For Environmental Health.

a And what is the nature of this document? By whom
is it prepared?

A It was prepared by the Center for Environmental
Hzalth to descfibe what my sctivities and responsibilities
shou}d ba in tha'Joh that I'm presentig.hclding.

Q Aand is this a documant prepared according to the
usual business practices of the Canters for Disease Control?

2] Yas.

Q And do they do this For other ofFicials as well as

yoursslE?

A yeas. Everybody that works for the Fedaral

govarnmant has a jobh description. .

& all right. This one happens to apply to your

position?,




B

et

4]

B o N m

10
11
12
13

14

18

i6

LR . Ly
oL h :

A Yes.

Q All right. And is tﬁié}kapt and prepared and
maintainad in thes regular coursa of business by the Centers

For -Digswease Conktrol?

A Yes. Thera's a copy in tha Personnel OfFice and

-

also 8 copy in the Director'’s Dffice, and then I get a copy.

-

Q All right. Thank you.

HR. HEINEMAN: Your Hono#i{ copies of these .

documants have bmen provided tofCQU;sel fFor tha Piaint{fﬁs.
1t would obvipusly —- with this witnas;' brisf tima pnﬁtha
stana today, it would save a great deal of time iEhwe didn’'t
have to go through this whple thing, and I would, with fhe
Cﬁurt's parmission, I'd like to submit them to the Court as
part of our Offer of Proof in order to save tima. o

THE COURT: »Any abjectiﬁﬁftu that?

HE. EARR: 1 hava no ubJabtion to anything Counssl
wants to do in an OfFfer of Proof, your Honorc.

THE COURT: Fins,

MR. CARR: He may do what ha wants.

THE COURT: Why don't you just submit them and

1. we'll seve somas time.

MR. HEINEMAN: Fine. I°'d like to submit them to

kjng'Caurt with our Offar of Proof.

THE COURT: Right.
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capacity
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@ (By Mr. Heinsman) Dr. Kgpbrnugh, in your official

i
[

jo?
or in any capacity, persapél or otherwisa, do you

have. any connection whatsoever with Monsanto Company?

2] No. 1 mean sxcapt that I have done rassarch work

on soma of their compounds .

a 1 sam. Was that at their request?

A Oh, no. That was at ths'@bvarnment’s request.
F
Q All right. Now in terms of your appassrcance here

todey, are you baing paid or retained in any way by Monsanto

Company to be hera?

A No. Tha Faderal govarnment is payging For my

@xpansag .

@ ALl right. Now —=

Daﬁandant Monsanto’s Exhibit 1330 was marksd

for identification by the court reporter.

R C(By Mc. Haineman) Let ma hand you what's bean
marked msa Defsndant’s Exhibit Numbear 1330, and ask you to

examine that and idantify it for mae p}aase.

A 'This is a memo, which 1 mrois on January 30, 1877
at. thae Cantwrs fFor Disseasa Contral to record a telaphone
conversation which I had with a Or. Ted Appel, a physician,

who wanted to have informstion and discusa with ma a problem
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that hs had with 8 patisnt bscauss there had been a spill of

OCP cruda in Sturgecn, Missouri,
Q All right. Doctor --
MR. CARR: Just one minuta, Counssl, unless wa'ves

left something mt tha office, I don’t bslimve we've basn

given this before, your Honor.
MR. NASSIF: CDOS08, Rax.

MR. CARR: Did you just give it to ws this

marning®

MR. HEINEMAN: Na, C0O0509.
MR. CARR: OGo shead, Counsal, ws'll straighten it
nut later. I can't Find it now.

(n ) LBy Mr. Heinammn) Dr. Ximbrough, is this

Vtalephona'call that you received from Or. Appel tha first

that you knaw of.tha Sturgeon incident?

A Yes.

a And what was tha subject of the call? What was
Dr. Appsl’'s concarn?

A Ha had a child that he thought had been axposed to
the vapors from the OCP crude, the pherol vapors. And ha ~-

this child had had a respiratory arrest and was ill. He

wantsd to know whethar the exposurs to ths phenols could

have caused the problem in the child. aAnd ha alsa had

collected some urin= and a blood specimsn and he wanted
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ansistancs fram the Ceantars for Dissase Control in the
analysis of thsss specimens For phenols. He wes sent to us
through the Missouri Health Departmsnt.

a All right.

Dafendsnt Monmsanto's Exh;bit;1331 was markead

for identification by the court reporter.

o (By Mr, Hainseman) Let mé hand you what'‘s been
marked as Defendant’s Exhibit 1331, which is a two page
documant of handwritten notes and ask you if you can examine
that and idantify it for mé. plaase.

R Thess are --

MR. CARR: Counsel, it would ssaist us a great
deal, if you, becauss the things you’'ve given us ars not in
chronological order or any other order, for us to know what
she’'s referring to. UWe’ve got to go through and Find this

unlass yaou givs us ons.

MR. HEINEMAN: All right. I thought what we gave

you was in the order.
MR, CARR: It doamsn't maan it’'s in the orderc now.

We’ve gone through what you gave us, Counssel. Ue found this

one now that you've just givan the witnass,

‘MR, HEINEMAN: All right.
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Q (By Mc. Heineman) Now, DOr. Kimbrough, would you
identify ths document, plsass.

A Thusas are notes 1 toagk, they'rs in my handwriting,
and tﬁag pertain to this same telephone conversation. And
then subseguantly from thasé notes I dictated ths memo.

Q Which is Exhibit 13307

A Yes.
Q And what was tha sax of this child?
A I believe it was a boy, but 1I'm not sure whether

I'm saying it in the mamo.

Q 1f you look at Defendant's Exhibit 1330 in the

third line thara -—

A Oh, yeah, six month old male child.

@8 oh.
A QOkay.
Q Now, what was it that your agency undertock to do

in connection with this call, and why?

A Batausa of thes concern of the physaician and
ﬁacausa the nissnuri_étata Haglth,napartmaﬁt ned askad us to
asaist, we did accept the blood spaciﬁena and they were
subseguently analyzad in our lseboratory.

8] ALl cight.

A And wa alsﬁ than callectad additional information

on the episods to ses whethar thers were other problsms,
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whathar thers was anything slsa ths Centers gnr Disoaso
Cantrol ought to do. And bacause of our interest, we then
had a lot of conversations with ths EPA and differant peopls
that were involved.

o Nnm; do the notes that ara reflected in

Defendant’s 1331, are thos2 the notes that you received over

tha telsphonaT

& Yas., This was information I recsived over the

talaphonsa.

Q And on the first paga of Exhibit 1331 do you
recall from whom you received ths information as to the
contents of tha tank car?

A Not axactly. From samebody that was -- from fha
EPA or somebody that was involved with the spill.

Q Now iF 1 can direct your attention again to

Exhibit 1330, does it contain a statement as to the air

leavelaT?
A Yas;
ﬁ What is that, ma'an?
A The levels hava besen below one part per million.
Q And that's air lsvels of what?
a OFf the phenols and tha nrthcchlarnphenalx
Q Now, in the First psragraph of your mamo there's &

atatement near the end of the First psregrsph about
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occupational exposurs. Do you see that?

A Yas.

7] And wu&ld you tell us how you reachsd that

conclusion? What information were you relying on?

A I was primarily ralying on tha measuremsnta that
I .

had been mads, and then I had additional discussions with;

the people that were working at tha site.

Q Now what measursments wers you familiar with that

had been mada? f

A Thesa &sra air laval measuremants that I'm partly

!
refarring to in pg mamo.
'

N By wha? wers thay made?

A The En&irnnmantal Protection Agaency in Kansas

R} All riéh;. Houw did you reach the conclusion that

|
the air lsmvels hava been within the lavels recommendad for

gccupational axpésure?

fa In the normal courss of business, whan I get

1

taelephona calls From paople about lavels of chemicals in airc
or in water, IAthan refer to textbooks and standards that
ars Qvailabls to me and look up what the lavels are since
gou can’t always remember gll these numbers. And then I
usually give people information as to whether I Fesl that

that is dangerous or it isn’t. That's part of my work. I
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and 1 raviewsd that with these psople according to

All right. Now on tha last page of the

memsSrandum, which is Defendant's Exhibit 1330, in the last

—-— tha last santsnce, it reads, "A 10cc sample of this

matarial will be mailsd tc us by the Xansas City EPA,”

cocractT
.
Q

A

talkad to

Yes.

Who-wag 1t that agreed to do that?
pceording to my handwritten notes, I apparantly

a Mr. Gilmer and somsbody by the nams of McClurg.

1 don’t remember who that was. But one of those psople

agreed to

arrange it. I later talked to somsbody by tha

name of Klospfer also.

Q

A

Q

A

KlopepferT?

Kloepfar.

How do you spell that?

K-1 -- I think it's K-1-o-s-p-f-a-r.

What was your understanding of his -—- the agency

he was with?

A

chaemist.

Q

He is with the EPA in Xangas City, and hs’s a

All right. Did thers come a tims when a sample of

the material was ssnt to you?

-
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a Yas,

Dafendant Monsanto's Exhibit 1332 was marked

for identification by the court repoctsar.

a ¢By HNr. Héinamap) Let ma hand you what's basn
marked ss Defsndant’s Exgibit 1332 end ask you to axamine
that and identify it for me, pleasa.l '

A This is a memn to the record, mhich was written at
tha Centars For Disease Control by Dr. John Liddle, dated

Fabruacy 15, 1978.

Q And I ses writtan in the upper cight-hand corner a

smriés of initisls.

A Yas,

0  #nd one of those is R.X.

A Yas,

In} fand is that you?

A Yes.

Q what is the significance of the Fact that there’s
initials mriﬁtsn with 2 line undernsath?

A These are different peopls that were working in
the lahoratory, and he dictated the memo and then ha routad
it to the different people, and 1 was the last ona on the

list.

Q And did you raceive a copy of this memorandum?
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A The fFact that I initialasd it maans that I read it.

Q All right. 1Is this a documant praparad in the
ordinary coursa of businass of your agesncy?

A Yas,

] And Dr. Liddles is employed by whom?

A He is smployed by the Centars for Diseass Control.

7] And is ha the chief of the Toxicology Branch?

A Yas.

Q And is —--

A He's no longer. He's not now, but he was then.

2 Ha wes at that tims?

A Yas.
R - 1Is this a documant‘that came out of your Fila?
A We had a file on this case and this docment was in

that File. This is our case number, 8-7.

Q ‘All right. Now, what is this memorandum about?

A He also recsived a telephone call from Dc. Ted

Appel, and he inquired as to the status of the analysis in

asrum and urine samples obtainsd from a six month old mals

child that ha is presently treating. And we told him that

. the analyses wsre under way.

And then Dr. Appel was told that soma of tha
phenols contained highly toxic dioxins, and so ha and tha .

Family wers very concerned about it, and ws said that we had
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no plans to analyze for dioxins because the prasant
analytical techniques are inadequate to detact dioxins at

the levals that they would theorstically be in the

binlogical samples.

Hera wm're talking about blood and urine. UWa're

-

not talking about adiposs tissua. Ths amount of sample.that

we had wbuld be ingufficient.

Q Now with respect to the analijtical techniques for
datecting dioxin=s in levels in blood and urine, wera thers

availabls technigues somawhers slse in ths country for doing

that gort of thing?

A At the time there weran’t any mathods that we ——

anywhera that we kném about that would be reliable for blood

and For urinem, simply bscause dioxins ara socluble in Fat so
thay primarily concentrats 1n‘Eattg tissus, and ths amount
that you would have in blood would be much, much lass.

Q At that time ware you familiar with Drs. Tiernon
and Taylor at Wright State University?

A Yas .,

Q RlLl right. To your knowledge did they have the
capability at that time.of analyzing bloed and urine
accuratey for the presence of tetra dioxins?

A Not on -- we didn’'t think on a specimen of 10

milliliters.
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Q Uhat's significant about the speciman of 10
milliliteca? .

A Well, once yau get a much largar spacimen, then,
of course, you could try snd concentrate the dioxin and then
you would bms able to increase your limit of detection.

R All right. But on a spaniman.cf 10 milliliters,
what wes your undsrstanding as to whethsr oc not thﬁsa two
seimntists could detect it in blood and urina?

A Ags far as I knew, thsy werea not able to do that
raliably.

18] Now whsn you said tha msthods wera inadequate to
dmtﬁct diﬁxina they woulad theorstically bas in the biological
samples, what did ygou mean by that?

A 1 meant parts per trillion 19vels, low parts per
trillion concantrations.

Q Now in tha naxt paragraph of this mesmorandum by
Dr. Liddle, do you ses in the latter half of the third
paragraph a refersnce to Monsanto?

A It’s thé last line?

Q Wsll, actually it starts -- it has to do with thé
convarsation with Bob Kleopfer.

A Yas, The EPA has not detactsd any
tatrachlorodioxin in any sample ralated to this study and

that they were undertesking additional snalysis to try and
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identify the reason for the differsnce betwesn Monsanto’s

and their anélgsis.

@ All right. Now in the first parasgraph immediately
above that, what was the information that your agsncy had
with respsct to what Maonsanto had determined?

R fonsanto Company had announced that their
laboratoriss had detscted and identified tetrachlorodioxin——

MR. CARR: Your Honor, I would object, unless
Counsel makes it clear that she’'s reading —— that’s not

information that she had but that Dr. Kleopfer from the EPA

gavs hesr.

THE COURT: Objection is sustained. Could you
clafifg that, please.
Q (By Mr. Heineman) Yes. That paragraph reflects a
conversation between Dr. Liddlse and Dr. Kleopfer of the EPA;

correct?

A Yas.

G And it'é Dr. Klgobfer that’s ;epartiﬁg this
inEarmafidn?

A | ;as.

2 All right. And what is tha information that Dr.
Liddle underatonod to be the casaT

A That Monsanto had detected tetrachlorodioxin at a

level of 37 parts per billion, in thes production of OCP
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crude that was involved in ths incident. And HMonsanto also
stated that the tetrachlorodioxin detectad in the phenol
material seluded at ths same tims as an authenticated 2,3,7,8

tetrachlorodioxin standarcd.

R Is the chemist at Monsanto involved in that work
identified? 3
A Yes. His nama was Jim Miaura,

Q All right.

A That.'s M-i-a-u-r-8a. ' That's not right. It's M-1i-
u=r.,

G Actually this one is spsllad M-i-s-u-r-e.

A Okay. Sorry.

a Now in tha lﬁst paragraph on that first page, did

Mr. Kleopfer explain thae efforts EPA had gons to to analyze

For dioxins?

R Yes.

Q ﬂnd‘what was that?

A They analyzed for dioxihs in a8 soil sampia that
contained 7 percent by weight of the OCP crude ﬁhenql

mixturs.

# And what did Mr. Kleopfer repact that they were

abls to Find?

L

A Tha lower limit of datection was .1 part per

hillion for tha 2,3,7,B tetrachlorodibenzeo-dioxin, and he




20
=
i waa not able to deatect any tetracholrodioxin in any sample
e relataed to this study. And that they were underiakina
3 additional analyses to try and identify the rsason for tha
> aiffaranca’hatwaan Monsanto’s and their analysis.
- 5
S B . Defendant Monsanta Exhibit 1333 was marked for
7 identification by the court raportsr..
B
g Q (By Mr. Heineman) Dr. Kimbrough, lst me hand you
10 what's nmxt bhean marksd as Defendant’s Exhibit 1333, and ask
. 11 you to examine that and identify it For me, plsasa.
¢ - iz | A This is a memo to the record which was written by
13 Dr. Larry Neadham, who was and still is in the toxicology
14 brancﬁ of tha Centsrs for DiseasaF;ontrol, and ths subject
15 was again the OCP spill. ‘
16 Q All right. Now, did you raceive a copy aF'tgis
17 document as wellT
18 A  Again this was circulated and my initiale are
19 there, and I ﬁarked that I've raad.it.
F={n] Q All right. And was this preparsed in tha regular
21 course of business of your agency?
2B A Yas.
@r\' 23 Q And is circulated to you as part of that regular
S
24 procsdura?
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A Yag.

Q Is it maintained as a part of the regular courss

of busainass of the agency?

A Yaa, in this cass fFile, 9-7.

Q Now, I1'd like to direct your attention to the
firat paragrapﬁ. what is it that was being reported by Or.
Needham to the rest of you to whom this was bsing

circulated?

A That wa had recsived a serum, one milliliter, and
five milliliters of urines sample from an infant who had
possibly been exposad by the air and as a result of an
overturned rail tank‘car to a mixture of phenols, 70 parcent

of which was arthochlorgphenol.

R} Now, is this the sama -- is this tha same infant
that wes being reported about in the previcus memorandum’?

A To my knowlsdgs we only raceived one sampls from

an infant.

@  All right. In Defendant’'s Exhibit 1332, dated in
Fabruarg; Dr. Liddle reportsd that the analyses werse unﬁar

way, did he not?

=] Yos.

Q But in March Or. Mesedham reports the set of

samples; corresct?

AR No. He reported that he received the sampls on
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February thms 2nd.

[~ All rcight.

A Tha dats= an these memos are really tha date ——
what we do is we dictata the information, it goes on tape,
and we'ra vary short in support parsonnsl, s=o ;ha dataes
really raflsct the date whesn tha secretary tupéd it, which
is not the way things should be done, but unfortunately we

just have a problem with that.

Q All right. So insofar &8s you know is it the sama

sample that's being talksd about?

A Yes.
@ . By what method was this sample analyzed in your
agency?

A Wa did twa things really. Ws tried high pressure
liguid chrnmatngraphgl Then wa alsp derivatized it snd used

gas chromatography.

In] All right. Now, were you able to detect anything
in_these samples in tarms of the chemicals that were

axpected to be thara?

A No., Except we spiksd samples. UWe just added
material For controlling material, bscause thers we ware
abls to detect samaething. But not in the samplas Fram the

patient.
8] All right. But the particular serum samples
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raferrsead ﬁo at .tha baginning of the memorandum, was any
orthochlarcphenol dstected in those?

A No.

Q In tha last paragraph on the First page, were soms

additional ssrum samples rescoivsd?

A  ‘Yes,

K] What was that about? UWhere did thosa sSamples coms
Fram™?

A These were fFrom adults, from other psople that

thought they wers expopsed. Thsy wara'f:om five patisnts,

Q And what were you able to find with respect to

thosa?

A When wa First analyzed them we had soms prohlems -
identifying -- 1ntsrprat€iﬁb our results. Then on

reanalysis we were not able to identify any of thess

phenols,

B Now at the end of the second page thers’s a
handwritten psragraph. Do you ses that? )

(<] Yas.

" And whose handweiting ia that?

A That's mine.
Q In Fact, your name sppesars below the handwriting;
correctT

A Yag.
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a To whom wers you dirscting this remark and why did
you-ask the quastion?
A Barauszae Larry Neadham made a statemsnt in his mamo

that I -— I just didn't think h®s had any information that hs

could basa that statement on.
Q Did you direct this to Dr. Nesdham?
A Yos, I also wanted it to go -- be on record.
A All right. Why did you Fsel that he didn’t have

any basis for tha statement that the orthochlorophencl

contained dioxins snd Furans? . . A

A Bacsuma normally in 2 low chlaorinated phenol
mixture you wouldn’t expect to find furans. If you're
primarily dealing with the 2,4,6-Trichlorophsnol yau really
shouldn’t have any 2,3,7,B tetrachlorodibsnzo-dioxins. I;
was Jjust raising that issue.

‘n Why do you say -— why do you suggest that you
would be dealing with 2,%,6-Trichlorophenal?

A Because that was ths informaginn that we were
given, that this praduct} and that was what I thought this
product repressnted, is that it was primarily the 2,4,6-

Trichlarephenocl.

Q Now, as I understend it, gou ware given

information that the trichlorephenol would bes 2,4,8.

A Yos. I was given that information, but that was
. - . - i
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alsoc what I knew about this particular product, and that’'s
in the literaturs.

Q All right. And whers did you derive your
information about what you knew about this particular

product and what was in thae literaturaf?

>

A Part of it I got from the Environmental Protectiﬁn
Agency during the telephone conversationa that I had with
them, and then thare ara handbooks such as Zack/Gaffey and
so aon that giva you that tgpé of information. You can alsao

logk it up in the Merck Index.

In] Now, did the Canters for Disease Control reach a
conclusion with raspect to this six month old {infant?

n' uWe Falt that whatever the infant had was unrelated

to tha incidence at Sturgaocn.
Q And why was that?

A Becausa, first of all, the child didn't ssem to
have any axposure and the illness that was dsscribed didn’t
really Fit, and you can have illnass in thes general .

papulation. You have that all the time,

Q Did the analysis that was parformsd on the samples
sent to you havae snything to do with your conclusion with

raspect to this six month old male child?

A Yes, it had something to do with it. But it’s not

-~ thms illness that was gescribad in tha child rsally didn’t
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Fit and we only did ths analysis bscausa we wsre ssksd to do
it by tha Missouri State Health D;partmant, hecauss there
was 8 lot of agitation on tha part of ths physician. Us
paerformed it as a servics, nﬁt because mé Felt that this was
probably & phenol poisoning.

Q Now, did tﬁara come a times when you had
conversations with Harry Gilmer of ths EPAT

R Yes.

0 And what do youw recall ahout your calls or your
conversations with Harry Gilmar?

A He was concerned sbout the 2,3,7,8
tetrachlorodibsnzo-dioxin, Hé.mantéd to know whethser I Felt
the fact that this had bsen Found by Monaanto in tha OCP
crude had any toxicological signifiﬁahﬁa as far as tha spill
in Sturgeon was cohcsrned, and I told him that it didn’'t,
and that he didnr't nesd to be concernsd about it, that what

ha ought to be concerned about was the phenol apill and he

ought to clsan that uwp.

Q Now, according to ths memarandums that we've just
bhesn through, Monsanta wasn’t sble to idsntify the isomers

spaciFically as &2,3,7,8, were thay?

fr Thers was a 1ot of dsbate about it, although thsey
thought that it might be there. 1IF what they thought was

the 2,3,7,8 -
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MR. CARR: Your Honor, I object unless the witnessa
is repeating conversatiaons she had with peopla at Monsanto.
It appsars that she is, but I don’t belisve that sha is,.

THE COURT: Could you clarify. 1It’'s not rselly
clesar whét thes source of all this is.

2 (By Mr. Heineman) Yes. Doctor, would you
identify the source of tha information that you’re talking
shout right now.

A The discussions I had were with th EPA and the on-
sites coordinator at the apill.

n} That would be Harry Gilmer?

=] Yos, T

Q And Beuh Kleaopfer?

A Yas.

Q ) All right.

A And then there was a Dr. Siver from tha EPA in
washingtan. He was a medical adviser.

o And your conversations wers basad ~- gaur‘

conversations were with those threé individuals; is that

cight?
A Yes.
17 0id you havae. any convecrsations directly with

anybody from flonsanto?

A Not that I can recall.
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Q All right. Now, I'm sorry, you were talking about

thers was a debate about whather it was 2,3,7,8.

A Yes,
P Would you elaborats on that for the record?
A I Fslt beceusa of the fact that we werms dsaling

with tha 2,4,6 that it most likely wasn’t the 2,3,7,8-
tatrachlorodibanzo-dioxin. But aven if Monsanto had
identified as the 2,3,7,8-tetrachlorodibenzo-dioxin, tha
concentration that you found it, it wouldn't be of
toxicological significance, and, therefora, I didn’t think
that thr EPA or thas -- during the clean up that thsy nsedsd
to worry about the dioxion. They should just concentrate on
the phonol.

o Now, I'd liks to show you an axhihit which is
Defsndant’'s Exhibit 1183-A, which is thse sscond page of —-
this is obviously a2 blow-up of a secand pegs of Exhibit
1183, Why don’'t I give you ths sntire sxhibit. First let
ma hand you what's besn marked as Defandant’'s Exhibit 1133,
aﬁd_l would like to ask pou whether 1183-A is accurate —- is
an accurate hlnw—up'af the sscond page of that exhibit?

A Yas,

8] Okay. Now, directing your attention ta the sscond
and third paragraphs, 1°’d like to essk you whsthar the third

paragraph on that page accurately sets forth ths advice that

. .
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gbu gava to thea EPA?

A Yes.

7] All right. Now why was it, Dr. Kimbrough, that
you felt that 37 parts per billion -- well, first of all,
let me ask you thias: by tha mast tuxicj?orm of dioxin, what
was your undsrstandiﬁg that Mr. Bilmer wgs raferring to?

A What -—-

Q The most toxic form of dioxin.

A Hs was talking about the 2,3,7,8-

tatrachlorodibenzo-dioxin.

Q All right. W®why did you feel that 37 parts par

billion of 2,3,7,8 TCOD would not increass thes sndangsrmant

ta the town's pesaple of StucgaonT

A First of all, once the stuff was spilled, you have

dilution of soms percentage, which would reducs the amount

in ths materiel that the workers wsers coming in contact

with. I was realy only concernsed about the workers., 1

wasn’t concerned about the people in the town of Sturgeon at

all becsuse they would really have no intimate contact with

this matarial,

Then sscondly, the material in part would be bound
on soil, which would make it less available to the worker.
And thirdly, the worksr would only be exposed to

it for a short period of time during tha clean up. Ws have
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naver had any problsms with peopla that spray 2,4,5 or have
in the past spayed 2,4,5-T, that had at lesst thess
concenrations and oftan higher concentrations in ths
commercial pilpt. That was tha reasmoning I went to.

A Yn; say thms psopla that have sprayed 2,%,5-T hsed
at laast the;a high concentrations of the product.

Concentrations of what?

A Gfltha 2,3,7,B~tatrachlorodibenzo-dioxin.

Q What is the form of tetra dioxin that’s found in
2,%,5-TI7

A It’'s the 8,3,7,B—tetrachlnrbdibenzo-dioxin. Tha
sama ﬁaterial wae'ra talking about -— wa're presumably

talking about here,.

A When you say you haven't had any trouble with
thoss paopls, what information, source of matasrial, what is
it that you’re refa;ring_to upon which you base that
statsment?

A Ihé labaratary, whan [ started out working at the
Centers For Dissase Control, was primarily intsrastad in the
toxicity of pesticides, which includes herbicides. e uwere
in the past looking at applicators and hsalth effects in
patpla in tha ganeral population from peaticides. So we
have naver -- we ussd to collect reports of incidents. U=

never.had any reports that applicators, For instance, that
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their health was affected.

Q What wsre ths lesvels that you wers sware of of
2,3,7,8-ICDO that would bes Found in the 2,4%,5-T under thoss
canditions?

A In tha 2,4,5-T that waa ugsed in tha '60's and late
'S0's, the levels varied on —— the highest concentration
that has aver bean Found has been 60 parts per million, but
on the average it ran around two parts per million, And
then in the '70'as, as our analytical capabllities improved,
and manufacturing procedures changed, the levels dropped and
it was at .1 part par million, or sometiwas S0 parts per

billion.
Q Now i= it the policy of the Centers For Diseasa

Controcl, and particularly your particular arsa of that

agency, to rsspond to requesats of the type that Harry Gilmer

was mekingT
A Yas.

8 - Do you at times go out to the scene and do a

parsonal review of the situation?
A Yaz. Either I ar other pasoplse fram the Centers

for Dismass Control will.

[»] Do you do that on an emergency basis at times?

A Yes. If wae think it’s necssasry, if there's a

problem. - .
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2 Now, how would guu-dascriba your reaction to fr.
Bilmer’s raquest, in relation te the othar types of
respongas that you'vs made,

A Ha actually, because of tha concern about the
dioxin, mt one point wantad me to come to Misaouri. ?ut )
didn’'t fsal that that was necessary. Ha waa cnncarne& about
soma of the workers having a skin rash, But 1 didn’t femsl
that there was any raasaon For me to go thera. 1 did give
him_tha name Of anothsr physician in case he falt he had
additignal problems. That wae DOr, Taylor from the Clevaslend

Clinic.

Q Dr. Taylor from tha Cleveland Clinic?

A Yas.
Q Was hs a dermatologist?
A Yas.

Q Did you feel that the skim rashes he was raporting
could in any way be dus to dioxin axposurs?

A Na. The concern was that thaéa paapla might hava
chloracnae, and I didn’'t -- I didn't think thet what he was
describiﬁg was chloracne at all. But Dr. Taylor hed a lot
of axpsriance in that, and'sn if he didn’t believa me I told
him he could ecall Jim Taylor and talk to him also.

& Bid you have an aopinion at that time as to whather

or not at the.lavels that were bsing described Por ths
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presencs of TCOD and the product that was spilled theres that
it would be likely or aven passible that thass rashes could

be chlorecna®

A I Falt that they couldn’t be chloracne, that this

didn’t meke any sanss.
Q Why was that?

A Because the concentrations wers too low and

hecause it waz in =ail, ﬁnd bacause it was bound to scil in

part.

=) Now did there come a time, Dr. Ximbrough, whsn you
had a convarsation with-a Dr. David Logen of 0.5.H.A.7

=] Yaa,

Q All right. Was that in relstion to ths Sturgeon

matter?
A Ya=z.
DaFendant Monsanto’'s Exhibit 1334 was marcksd
forAidentiFication by the court resportser.
Q (By Mr. Heinsmanl) Let me hand you what'’s been

marked as Defendant’'s Exhibit Numbsr 1334, and ask you to

examine that and identiFfy it For me, pleass.

A This is a letter tha Dr. David Logan wrots to ma

and the dats on the letter is Decembsr 12, 1873, and he
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states in hia latter that, "As we discusssd in our phone
conversation today, I'm sending you information concerning
the orthochliorophanpol spill in Sturgeon, Hissouri.” Hs also
included some review data from & Drc. John Moore. "The
information 1 have rsceivsed from Joseph Seifter et the1EPR
is that the blood dioxin levals were confirmad and gach
sampls containasd B0 percent 2,3,7,B-tetrachlorodibenzo-
dioxin, I would bs grateful if you would review the
enclossd matsrisl and indicate if yowu feel that any Further

manitoring or svaluation is warranted."”

Q What was it that Dr., Logan was concecnesd about,
specifically?
-. A . He was concerned about workars that had baen

involved in tha clsan up and tﬁau supposedly had 2,3,7,8~
tetrachlorodibenzo-diaxin in their blood, and he wanted to
know whathar 0.S5.H.A. neseded to do somathing.

(r] All cight.

A 0.S.H.A. is the Occupational Safsty and Health
Administration. | |

Q Now, in this case we hedrd reference to an

organization callsd NIDS#. what is NIOSH and what ara thsy

agsocliated with?
A NIOSH is thae National Institute of Occupational

Safsty and Health, and it’s one instituta of tha Centers for
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Diseass Control. Just tha way I am in another inatituts,
which is the Center For Environemsntal Health. There is a

lot of collsborstion hatwmsn thess two centsrs,

o Yaou mean betwean your center and the NIOSH?

A Yaa, .

Q What is the relationship betwesn NIOSH and

.3.H.A.7
A NIOSH parforms within the Centers For Disease

Control ressarch and gives msdical assistance to D.S.H.A.
u.s.ﬂ.n., which is tha Occupational Safety and Health
Administration, is in the Department of Labof, angd they

gnforce the air lavels and exposurs standards and safety

measures in the work place,

Dafendant Monsanto's Exhibit 1335 was marked

for identification by ths court rsportac.

o (By Mc. Heineman) Let me hand you what's hesen
marked as Defendant’s Exhibit 1335 and ask pou to examine
that and itdantify it For me, pleassa.

A This is a lstter which I wrots to Dr. Logan at the
Occupational SaFety and Health Administration. It's dated

January 4, 1S80.

2 Now was this -— is thias documgpt -- this documant
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wass prepared by you in the ordinary course of your
activitiea as ressarch medical cofficer For the Centers for
Dissass Control?

A Yasg,.

-

Q@ . And you have maintained a copy of this in the

Files of your agancy?
A Yas,

a And does this accuratsly =28t forth the subject
matter that you ware discussing with David Logan at that

tima’?

A Yaa, He wanged advics on the blocd lsvels that
hatt suppossdly bssn msasursd or dstermined in the workersa of
the 2,3,7,B—-tetrachlorodibesnzo-dioxin.

Q. fAll right. And what was your position with

respect to thoss blood levela?

A I was not convinced that ths workara sctually had
measurabla lavals of 2,3,7,8-tstrachlorodibenzo-dioxin in
their blood following their axposure to tha OCP crude.

@ Why was that?

A Well, bocausa First of esll 1 was still dubious
about this isomer ectually being present, since uws're
primarily dealing with tha 2,4,5-Trichlorophenol. And then

the other problem that I had was the Fact that it is

sxtremely difficult to identify 2,3,7,8~tatrachlorodibanzo-
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dioxin at very low concantrations, snd pou would have to
aither have huge amounts of hlood, or you simply at the

atatm of ths art wouldn’t bm abla to datsct it in the bleood.

And we are still ~- ws have a good method for adipose
tissus, but we're still working on tha method for blood, and
wa still have not ironed cut all -of the problams,

a You mean as of today?

A Yaa,
Q And that's tha chemistry branch of the CDC?

A Yas.

Q Now --

AR Unless it was confirmad -- I'm sorry.

a I'm sorry. 6o aﬁnad.

A Unless they were confirmed by anothar laboiatory,

1 just would not really accept that result,
Q Now did you suggeat to Or. Logan soms things that

should bs dona?

A ?es..

Q All right. UWhat was it that you thought he should
do?

A Thara ought to b§ Further analgsls of the identity
of ths trichlaorophenols in the DCP crude, and an attempt

should he mgda'tq collsct‘ail of the availapla infFormation

- on studiss done 1n'connéqtion~with this spill from different
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aganciss which werms involved and these results should ba

reviswed.

1t should be detarmined what analyses wsre

conducted to esatablish tha 50 pecrcsnt of tha blood -~- that

60 percent of tha blood dieoxin was the 2,3,7,8-

tatrachlorodibanzo-dioxin, mccording to the information that

he had received from the Environmenteal Protection Agency.

Tha methodclogy and all of that should bs looked into to

agsure that this was really trus, hscausa we have had — we

often get rasults at ths CODC that ws look into ik, it turns

out not ta be true,

A

Now, you mention=md at tha bhottom of the page, of

that First pags, about wanting to determins whether the

workers could bs sxposed to TCDD in other circumstancss.

A
G
A
Q

A

Yes.

Oid you not?

Yes., |

Why would that be important?

Wall, First of all, we all have lpow body burdans

of thesa types of chemical in our baody. A3 we improve our

methods of detection we can -- and we can datect lowar

lavels, we Find it in peopla. Secondly, thsy ars clean up

workers that ars sxpossd to all morts of thinpgs. They may

have had expésure somawhers alsa, Nobady did a pra-sntry
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axamination on tham, which i= what you would have to do to
detarmina whathar saomebody gets body burdsens, or whether
somsbody’s health is affectesd from a particular sxposurs,
B What is your opinien, Dr. Kimbrough, as ta the
source of the body burdsn that we all have? j
2] Thara arse a numher of sources. Ihe;e typss of

compounds can be produced through combustion and fram

incineratars. You gat this particular isomer and many other

isomars, alsp mors highly chlorinated dioxins. It ia

presently not known whaether thesa mora highly chlorinated
gioxins are tfénsfnrmad in the gnvironment in lowser

chlarinated compounds.

Than quite a number of commercial products caontain.
very low nﬁnuantratians of these materials. 2,%4,5-T was .
used a laot and it contained ths 2,3,7,8-tetrachlorodibenza-
dioxin. Haxachlorophsns was made from 2,%,5-
Trichlorophencl. It alsa contained trace amounta. That's
thes germacids that usad to bs Physohex . -

Other processas of camhﬁstion such as cigsrstte
smpoke, From car exhaust you can get thess types of
compounds. Alwaus in very low concantrations., But all of
it, of coursa, adds to ths burden in the snvironment.

It gete in sediments of rivers and also there are

‘wastés. chamical waste broducts from chsmical companiss,
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Than Prom there i£ can bs tasken up by fish, and people

eétlng ths Fish could get bﬁrdan axpased to thess compounds.
o Now, iF I can direct yowr attention to tﬁe ascond

pagae of Exhibit 1335, your letter to Or. Logan, the second

paragraph on thaet pags discusses othsr sarum samples, doos

1£ not?

A Yas.,
Q —uhat is it that you wera reporting to him thers?

Wara thess samples that wa had looked at in the othar

osxhibits? -

A Yos.

Q And in the last paragraph that you related to Dr.
Logan, what is it that you were talking about thers? |

A fAbout tha Fact that there was supposedly 30 pacts
per billion of a tetrachlorcdibenzo~dioxin in the OCP cruds
mnd that ifF this analytical result is corrsct, the ratio
betussn the OCP cruds and the detected dioxin would bm thrse
timaes tan tu‘tha minus seven partﬁ of ocﬁ to one part.
dioxin, Whsn you have such a large ratio, I would havs
guaprcted that the blpod of the workers would have contained
soma arthoclorophannl bacauéa thers was just so much mors
orthochlorophaenol than this little bit of dioxin. So that

is another reason why thess rssults in the blood really

L_didn’'t make any sanss.
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Q Now, I'm not sure I hesard you correctly. Did you

use the term thres times tsn to the minum seven? UWould that

relats to the dioxin or tha DBCPT

A Well, it’s three times ten .to tha saven, as far as

ths DLCP is concernsd. In othsr words, there is -- thera are

only 30 parts par billion of dioxin in the

orthochlorophenol. So thers is a tremendous ratio batwsen

the amount of phenols and the little bit of dioxin,

2 Rll right. So wunder those circumstances you would

expect tg Find GCP --

A Yes,
Q —=— in the blood if there had been aﬁpcsurs?
A Yes.

o All right. Now, if, Dr. Kimbrough, if all of the
37 or 40 parts per billion, or 30 or 40, or whatever gbu
call it, 30 or 45, ar whatever it is, parts per billions had
besn 2,3,7,8, was it not your opinion that that would not be
of concern? |

A Yas.

18] Then why would you he talking to Dr. Logan about
needing to Figure out whether it was 2,3,7,8 or not? Did it

make any diffarenceT?

A It’s always from a scientific point of view, uou

aluays want to bs accurata. So it was partly to conficm
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that I was right.
Q Okay.

THE COURI: Before you gat into your next subjsct,

can wse take a short broeak?
MR. HEINEMAN: Sura. .

THE COURT: We’ll take a short recess.

(Short recess.)

Q (By Mr. Heineman) Dr. Kimbrough, did there come a
time when yowu ran soms rabbit ear tasts?

A Yag.

@ Aand what material did you in order tao dao that?

A I used the OCP crudae, a sampla from ths lot that

was spilled in Sturgson.

Q Now was this an environmental soil sample or the

material itself?

A No, it was the material itsalf.

Defendant Monsanto's Exhibit 1336 was marcked

for identification by the court reporter.

G (By Mr. Heineman) Let ms hand you what's been

marked as Defandant’s Exhibit 1336 and ask you to examine
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that and identify it for me pleassa.
A This is a report of the rabbit sar test that we
did. It’'s entitled *"Volums VI Dermatoxicity of

orthochlorophenol to the rabbit earc.”

.k Now, what is ths -- what is a rabbit sar test and

-

what's’ it For and why is it used?
A It was developed becauss ysars ago we wsren’t ablae

to analyze for tha”a,3,7,B-tetrachlnrcd1banzo-dicxin, and we

alspo didn't know really what it was. Ws just knaw that soma

of these products, liks 2,%,5~T, and particuarly ths 2,%,5-
trichlornphann; in mq;kers that were producing these
matarials occasionally produced the skin lesions called
chlnracnaf

And ona wag.tﬁ‘Pind cut whether a partibplar
product would do that was to paint ‘it on the rabhit sar, and
then ths rabbit sar would respond sort of in the sams ﬁag

people responded and would get thassse skin lesions on its

ear. And it’s a simple bioclogical scréening test Far that

reaction.

Q What is the —--— excusa ma, UWhat is the purpose of
testing for chloracne 2ither in a rabbit or in looking for

it in a human baing?

A It’s .a response that can be elicited by 2,3,7,8-

tatrathorodibenzo-dioxin, and compounds that are aimilar,
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In the changs youw'd get this, a change ih tha hair
Follicles. They dilate, enlargse, and you get littls bumps.

Q And is chloracne thought by you to be a reliahle

“indicator of sxposure to 2,3,7,8-TCDD?

A Yes., It’'’s not the only chemical that causas that,
but it is one chemical that will causs that reaction.

| Now, would you describa the circumstasnces of this
test? Did you perform this yoursslf?

A It was dona by a technipian under my direction.

Q All right, Would you tell us what you did on the
tast, and what the results wafe.'

A | Wwe took two rabbits. Since this was just a
screening test, ws ohlg used two aqimals.. We took a small
amaunt of tha.matarial and applied it to the insidas of the
rabbit ear daily For five days, and then we obsarved the

rahbits to see whether the rabbit would get this chloracns

" type rsaction. In raebbits you call it hyperkeratosis.

Iﬁat's h—g4p-afr-k—a—r-a-t-o-s-i—s. And tha amount that uwe
put on was a tenth of a'miililiterApsr day fFor five days.
So a total of Five/tenths of a milliliter,

@ . Now, was this the —- was this the raw OCP
solution, or did you dilute it in some way?

A No, we didn't dilute it.

a what did you £ind with respect ta the effect of
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the test,

A There was skin irritation from tha raw OCP, but

theres was no chloracne.

B Now when you say skin irritation, what was the

nature of thse skin icrcitation? -

A The ears looksd sort aof reddish and?tharé was soms

increass in the epithelium. There was somse microscopic

changes. e took the esars, and wa —- we killed the rabhits

and we took the sars and processed them and looksd at tham

under the microscopa.

In] New, iF I look at the last two pages of this
Bexhibit, ] ssa some -- an autopsy raport, two autaopsy
reports there. Arse those in your handwriting?

A Tha lowsr -— the Final commants, that’s my

handwuriting.

Q All right.

A The other was dons by the tschnician..

Q Doss the report of scarring appear thars?
A Yes. |

] What sort of scarring was that?

A Wsll, that is the reaction -- it was a healing of

tha skin irritation From the OCP cruds.

n] Now, to me thes term skin irritation can mean a

wide variety of things, a littls reddening, & littls
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chapping, but it normally doesn’t lsave a scar, does it?

A No. But ther= was more damage than thét. There
was -— it masp’t really ulceration, but it was a ssavars
irritation. What we did is we, afgar wa had applied the
materiai, wa kept the anlmals For a pariod of tima since it

takaszsnmétima For the chloracne to develop.

Q Is the chloracne in the rabbit Bar rsadily

identifiable?
A Yes.
Q How abaut in human baings?
A Yeas.
[~ what caonclusion did you reach as a ressult of

finding no hyperkeratosis in thess two rabbits?

A That there wés na 2,3,7,B-tetrachlorodibanzo-
didxin in the OCP crude at concentrations abovs .5 parts per

million, bescause the sensitivity of the tests --

MR. CARR: At what lasvel, Doctor, are you talking

'about?

THE WITNESS: 0.5 parts per million. Tha

sensitivity of thae test would not detect very low

concentrations.

0} (By Mr. Heinsman) And what did you do with Ehis

information once you davaloped it?.

A I mentioned it in my discussions to thess
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different psople that kept calling me about the spisode and
Felt that it was another indlcaticn that thers was no aclute
thrsat én tha pmopla,

Q Now, tha 0.5 parts per million would ba S00 parts
per billion, would it not?

A Yeas.

@  And that’s the detection limit of the tast?
A Yes.
Q Now, was it your bhelief that a level --

MR. CARR: Your Honor, I know this is voir dirs
sort of thing, but he’s still legding, naverthaless.i I must
phjisct to it.

THE COURT: I.dnn’t think thers should bhe any

leading guestions in this also. Please rephass it.

o (By Mr. Heineman) Ghat was your belief with
raspact to that lesvel in the OCP being a hazard to snmsons
exﬁosaﬂ to it7? |

é I didn’t Feal that it would ba a hazard, bacauss

of the dilution that you would gst once it got into the soil

and because in tha past commarcial products contained the

concentraions that were higher.
o Higher than?
A Than the .5 parts par million.

- Q Now, Dr. Kimbraugh, I’'d like you to assumé that
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there was an isomar ;ﬁacific test psrformed on ths mataria;,
on a resecrve sample of the material in the tank car, in
which it was detected 45 parts per billion of 2,3,7,8~TCOD;
and assuming that level of cnntaminat}on of the product
itsalf, and that that material was spilled at Sturgeon, do
yYou have an opinion as to whether or not that level of
dioxin in that material would be of any biological
consaquance to anybody at Sturgson?

A It wouldn't be to any of the psopla.

& I'm gsorcyT

A It would not be to the peapls of Sturgeon.

G Would it be of any consequence in your opinion to
the workers that would be involved in the clean up?

A "Na.

a with respect to the touwn's peopia of Sturgean, why
do you beliava that it would not be of any biological
consequencaT

A First of all, ifF they got exposed to it at all,

they would have very little contact with it. 1 mean they

don’t live an ths railroad track, or in the immediate arsa
around it. Besaides that, you had the dilution that 1 was
talking shout, and we at the Centers for Disease Control

have established that even For long term exposure, angthing

below one pact per billion would not create a risk to.the
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pecpls-living in such a contaminated area. This is éur'
life-tima exposure. '

0 Now, uou suggested that the psople would not bs f
living in the immediats area. UWhat do you méan by

immediate? I would suggest to you that there wers homas

nearby tha railroad track. I mean within 8 couple hundred

fest parhaps of the railroad right-of-way. Do you belisva

that psaple living in tha homess thatkélose to the railrpad
right-of-way would bea in any hazard at all iﬁ connaction
with this concentration that I’'ve just given you?

A Not with thase concentrations, and bssidas that
most of tha material was carted‘awag.

a Now, what are the factors in your view that lead
to your conclusion of a lack of binlogicalusffsct?

A Ona Factor is the dilution that you get. The
information that I received was that in most of the sopil
samples the concantration was diluted by about 10 parceﬁt.
So iF tha highest level of TCDD were %5, that would get you
doun to 4.5 parts pér hillion, which is very clnéa to thse

one point psr billion level that we establishd for

residential areas.

_ You would not have anybody gardening on ths
railroad track, or right immediatsly adjacent to it. So

there would not be intimate contact with whatever soil was
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lsft. Ths material -- most pf the material was rsmoved.
And sb by the time you go through all of that, there really
ign{t anything left.

Q Now, what is -- do you have an opiniaon with

-

respect to photodegradation of 2,3,7,8-TCOD and whether that
occurred?
A 1t occurs when the material is sxpoused to U.V.

light. 1t disappears very rapidly. There’s a papar by

Crosby, I think, whare hs sald within 2% hours. Some psople
say within 36 hours. Ws usa it, or have used it as a
process of decontaminating laboratory servics on surfaces,
where ifF you spillgd something and then you use U,V. light

you can decontaminata you lab. But if the sunlight, .or U.VU.

light can’t get to the material, then, of course, it dogsn’t

break doun.

Q Now, would you differentiate --

MR. CARR: 1 couldn't hear ths last part of the

witnass' answer, your Honor.

THE CDURI: Could you repeat the last part of your

ansuer, please.

THE WITNESS: I said that if the sunlight dgses not
get ta tha TCOD, then, of course, it can't ba broken down,

In other words, it's on surfaces ——

MR. CARR: 1'm just interested in what you said.
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You don’'t nesd to explain it to me.
THE WITNESS: ODOkay.

MR. CARR: 1If that iz what you said.

THE WITNESS: Yes.

Q (By Mrc. Heineman) Now if you use it in the
laboratory, that is ultraviolat light, to decontaminate a
laboratory, do you have any soil or anything that the
material would be adhering to? Would that affect the

ahility of it to photodescomposs®

A No. UWe don't have soil usually. I don't knouw.
MR. CARR: 1 couldn’t hear that, undsrstand the
last of that answer sither. What was ths last —
THE WITNESS: 1 do not know ——
MR. CARR: You don’t know?

THE WITNESS: -- whethsr the fact that it is

absorbed to soil affects that.

o (By Mr. Haineman) Are you familiar with the

Crosby —-
MR. CARR: Your Honor, this is lsading again.

THE CDURT: Objection is sustained. It is

leading. Gentlemsn, could I ses you at the hench for a

minuta, pleasa.

(Tha following proceedings wsre had at tha bench.)
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THE COURT: GOkay. Ws'll break for lunch at this

time. We'll start again at 1:00.
C(Lunch racsss.3] -

8] (By Mc. Heineman) Dr. Kimbrough, just before we
broks at tha lunch break I was asking you about
photodegradation. Do you recall that?

A Yes.

2 Yau had mentioned that you used ultraviolet light
in the laboratory. | »

A Yas,

Q You had mentioned that you used ultraviclat light

in the laboratory to decontaminate surfaces; correct?.

(=] Yas,

Q fnd then I asked you about whether TCDD being

attached to socil, adhering to soil would have any effect.

A Yas,

o and did I understand you correctly to say you

don’t know?

A vas. I don't know what the rate, whether the Fact

that it was with the snil would influence it in any way.

Q Do you have an opinion whethec TCDOD adhered to
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s0i) would photodecompose at all?

MR. CARR:. Your Honor, aven in this context, I
think tha witness has to be shown some sxpartiss in this

area.

K THE CDURT: Can ycu lay a foundation For that.

Q (By Mr. Heineman) DOr. Kimbrough, have you in your
capacity, have you studied the subject of photodecomposition
of TCDD? “

A Yas, I've used it, and in connection with safety

in laboratory dscontamination.

Q And have you done any work or reviswsd any
literature with respect to phaotodecomposition of TCDD in

sail?

A Thara hava been soma racent papsers that havs

discussed that.

(K] what papers are thosaf?

A There was soms documents that Dr. Schroy sent me
and then thare was some work that-the Air ?nrcs did.
Earlisr, some of which is mora in documsnts rather than‘—-

Q I'm sorry, I didn't hear the last part. |

A I1t’s in thess Air Force documants that they put

out.

@ . All right. What Air Force Study in particular are

you referring to?
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a This is at the Eglund ARir Farce Basa. In those
documants there's raference made to tha photodegradation.
Q All right. Ncm{ based upon your review of that
literature that youw’ve mentioned --
MR. CARR: Your Honor, I submit this is not
sufficiant qualification for an opinion.,
THE COURT: Tha objsction is wsll taken.
Sustainad.
MR. HEINEMAN: Dq you hava Exhihit 12557

A] (By Mr. Heinmeman) Dr. Kimbrough, let me hand you
what'’s bheen previously marked 59 Plaintiff's Exhibit 1255,
and I wonder if yow would sxamina that and idéntifg it for
the record, please.

A It’s a papser which I wrots on tha “Health
Implications of 2,3,7,8-tetrachlorodibenzodioxin ércun)
Contamination of Residential Soil.”

Q And what ~- you say you wrots it?

A Yés.

"] And when did gnﬁ w}ita it?

A 1t was started in iSBl and than went through a

number of reavisions, and was Einailg publishd in 19B4.

Q Was the documasnt pesr reviswed?
A Yma.
R] ﬁnq'qid you incorpoate comments of consultants?
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A Yas.

Q Now, why did you do this document? Why did you
write this documant?

A - In Mimsouri after we had uncaovered the
contamination of TCOD in the riding arsnas in 1374, there
wers, subhsagquantly to that, rumors that there was mcre
contamination and so on, so eventually the Environmental
Protection Agency reopaned the investigation and did Further
analysis of variouas —— of soil in various areas in Missouci,

Thay fFound additional contamination with the 2,3,7,B-

tetrachlorodibsnzo~dioxin.

Dnce they learned this, they then asked the Center
For Diseass Control, and they specifically invited ma to
come to Kansas City to discuss this with them., 0One of the
issues was the lsve)l of contamination of énil -- with TCOD
in tha soil, and at what concentration they should ba

concarned and what we thought of that from a hsalth point of

viaw,.

And having madse =some calculations, I suggested
that a lsvel of concern should be in residantial areas above
one part par hiilion. #Anything bslow ons part per billion
we would not have to b= concarnad about at all. Abaove that

it would then depend on the situation in the particular

arsa, whather we would have to taks remedial action.




-~

NGOy

10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

56

The gquestion was also asked of us for the rsason
aof analysis, in other words, the chemist wanted toc know how
far down do they hava to measurs. As you go down in gour
measuremants tha analgaes'hacoma more and more cnmplic#ted,
and so they wanted teo have a cut-off. In order to
competently detect one part par biiﬁion-me made that cut off

to a high net parts per trillion.

Subsequently to that we falt that we should °
document this advice, and ws also asked consultants to
consider this further. And that then aventually resulted in
tha‘puhlication of this paper.

o Doctor, what is a tolerance level? )

A it’s a lsvael that is set Ffor a chemical in a
praduct, qsuallg by the Food and Drug ﬂdministtatinﬁ; for
instance, or by ths Envirnnmantai Protection Agency.

Q Ia this one part per billion set forth in
PlaintifFf’s Exhibit 12557 1s that a tolerance level?

A Na. You ses, ths Cantera For Disesase Contfnl is
nat a regulatory agency. It’s 8 healtﬁ advisory.

Q Do you consider the onae ﬁarf per billion in soil
to be the sguivalesnt of a tolerance lsvel?

A No. Bacause it is specific for arwas rather than
somathing that should be applisd throughout the Unitsd

States. It just depends —- you could have lavels that could
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be higher in certain areas. This was specifically for

rasidential areas whers you have small children. UWe only

.Falt that below that lesvel thers shouldn’t be any concern

bacause you than gat ~- From a health point of view you

don’'t have any problems. In addition to that ygou get into

backgrnundllavels in tha snvironment.

N What do you mean you get into background levelsT

A There is, because of the use of 2,%,5-T, far
instance, becauss of the incinsration problems, thers is
background contamination in general in our environment,

Most of the levels that ws hava found havae bean in tha low

parts psr trillion rangs.

o ) Whan you said you found tham, you mean as
background?
A Wall, if you have a point source, for instance in

a -— you hava a chemical dump whers you Found TEDD, and you
go out from that dumﬁ tq try and determine how far the
contamination goes, you sventually -— and then iF you have
control areas, eventually get to a point whers you will pick
up TCDD, but it’s no longer related to the dump srea. It's
in that way when we made those types of studies that we
Found that there is TCCE. Not sverywhera, not in avery

sample, But you find it.

Q Now, how is the background level rslated to the
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pne part per hillion?

A It’s much below that. It’'s in parts per trillidn]
levals.

7 Now was it your intention when you authored this
papar that one part per billion be a action lavel?

A Action level, of course, means diffsrent things to
differant peopls. But what my intention wses, was to say,
wall, hare we now hava a lsvel that's ona part per billion,
or maybe that's above that. Let’s lopok at ths area, and saze
what's going on. How uniform is the contamination, and do
we have to do something. Do we have to remove soil? Do ws
hava tu_keap people from having access to certain arsas?

In those types of public health service measures, you would
then have to consider and review the situation.

i Wowld an industrial or commarcial sits bms

something that you might review?

a Yes. But then we would revisw it, yas. But then
you could lsave higher levels thers. We’ve done that in

cartaein areas.,

Q What is your apinion with respect to a railroad
right-of-uayT

A It would fall more into the commarcial areas.

0 And would you consider ona part per billion in

soil to be a level of concern in a railroad right-of-way?
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A Not necsssarily.

a What would be tha considerations that would enter
into your conclusion?
a It would depend on what the activities wers in

that area and what typs of sxposurs psepls might have, those

sortas of things.

8] All cight. What specifically would you have in
mind in terms of making an asssssmant?

A In residential areas, the major exposurs would
pctur in toddlsers, and the concern thars was tha ingaestion
of =oil, that whan children play outside they would sat soi;
and then they would get a csrtain dose from the soil. You
would not have to ha concernsd abput that with grown-ups.
Most of the exposure there would ba through the skin. Thae
ahsarption of tha material From soil into the skiﬁ is much

less than when you ingest it. So the doss drops

precipitously.

g Now if that is one of your criteia, how would you

then relate to a railroad right-of-way in terms of ths ons

part per billion?
A The one part per billion would certainly be safs

and you would be able to leave higher lavels,

R Well, fFor exampls, did you previously come up with

a figurs a momant ago of 4.5 parts per billion when you took
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45 and took 10 percent of it or socmething lika that?

A Yes.

Q All right. Now would a 4.5 part per billion level

in.s0il be a concern toc you as the author of Plaintiff’s

Exhibit 12557

-

A No. We ma&e snﬁa calﬁulations for the state of
New Jersey, whera there were commercial areas whserse tha
levels were Five to saven parts‘ﬁér billion, and wa advised
tha stats of New Jsrsey that since it was a caommercial area -
they would not have to take any remedial action.

Q When you say -— uwell, lat_mé ask you this: would
Five ta seven parts per billion ba as high as you would bé
willing to go in terms of a lavel nE_cnncarn 1nla commercial
area’?

A Na. But“thosa wera the levels that were thers.

Q All right. Would you consider levsls in soil of

ona part per billion or less tao be ssfe?

A Yes..

B  And why —— on what basis would you reach that
conelusionT

A The amount of exposure, the amount of up—-take you:

would get in a situation like that, over a lifetime would

not increase your risk of developing adverse heslth effects

From that typa of exposura.
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Q Would that be trums in a residential arsaT

A That’s For a residential area. That’s what our

paper was bassed an.

o And in terms of a commarcial or industrial area
would you raiss that level -- that, quote, safs, unguote,

lavel highar than one part pear billion?

A You could. It would depend on the situation. It

would depend on who was there and what psople ware doing

that.
Q With respect to the background levels, I think the

parts par trillion that you mentionsed, has the Center for

Dissaés Cantrui observed any harm to human bsings from those

_background levels of TCDD?

A Na.

Q what indicators do you look at in reaching that
cnnclusiun?_.

A . You can’'t really aexamina psople individually that
live in -- just live anywhere. But by making surveillance
type nbservatiﬁns in tha ganeral health of the population
you can determine whathar ihsre are cﬁangas in their well
baing.

Q And have you made such determinations?

A The Centers for Disseass Control and also the

National Center for Health Statistics does, and to some
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axtent the National Cancer Instituts do thesa tgpeé of

surveys, murtalitqhstudiss. Ws have a birth defect program.

We have a number of these types of pfngrams wheres wa do tha

surveys.

MR. CARR: IF 1 might gst the record corracted, I-
submit that I'm not examining the witness now, but Counsel t
asked if youw had daone such work, the witness responded with
work that parhaps others at COC did, or that NIDOSH dié, and’
the record could interprat it to mean that shs has done
that, and it might as wall bs corrected now, rather than
later.

THE COURT: ! was unclear on that alsa., Could you

clarify that or follow it wp rather, 1 suppose.

Q €By Mr. Heineman) DOr. Kimbrough, what work were

you referring to in the testimony you just gave?

A 1 was really referring to the work that's done in

_gensral by the Public Health Service, and, of course, I am

invioved in parts of that and I read about it.
@ All right.
A But I'm not the only ona that's doing that.
aQ How are you invaolved in parts of that?
A Well, when wa do studies in different areas, I —

in other words epidemeclogy studies to determine whather

people in certain arsas have besn affected by somathing, you
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1 alsoc nesd to have contral groups.
2 And in order to do your studies, you need to know
3 what the base lines ara of wsll being, or of poor health in
4 tha genaral population. Sa you're very much concerned with
5 background disaaa% in the general population, otherwise you
B couldn't do studie; at all. It’s in that connection that [
7 concarn mysalf with that.
a8 a Now; I'd'lika you to assume that there has been a
a chamical analysis done of some soil from the railroad right-
10 of-way in which 65 parts per trillion of TCDD have bssn
(i K 11 Found. All right. UWould you consider that to bs of any
iz biological significance or any hazard or risk of any kind to
13 any resident of SturgsonT
-1 A No.
15 N In terms of tha bhackground level or levels which
16 you talksd about before, whers would B5 parts psr trillion
17 stand in terms of what you cbsarve in the other s;udias and
18 tests that you’ve donaT
138 A It depends sgain if you ars in a rural arsa where
20 a lot of 2,4,5-T has bgsn used in ths past, you someatimas
21 may Find such levels. You may Find them an right-of-ways
PN 22 where they have used a lot of 2,%,5-T for control of
L a3 vaéatatian.
2 MR. CARR: I didn't hear that, find it in what
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THE WITNESS: The right-of-ways -——

MR. CARR:: Tha right-ofF-ways. All right. Thank
you.

THE WITNESS: -—-- for high tension power linas and
those sorts of things. Theu’va used a lot of 2,%,5-T.

Q (By Mr. Heineman) Would tha same in your opinion
apply to a railroad right-of-way?

A It’'s possible. I would —— if I made such a
Finding I would go out and get additional samples from other
areas of that railroad track to see whether that's a
backgraund lavgl.

Q Now, to your knousledge has EPA made a list of
dioxin sites in Missouri?

A Yes.

Q Have you or your study thers in 1255, ta your
knowledgse, participated in ang way in that -- in the
accumulation of that 1list?

A I'm sorry, ! didn’'t understand. Did ws do the

analysis or —
Q I'm sorry. No. What I'm asking is in the

compilation of that list by EPA, havae you or has coc

participated in that compilation?

A - Wa did not compile the list. Us only reviewed
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soma of the information that they accumulated in the
analysis. And the other —-- othaer thing we did early on, was
beceuse EPA uses a lot of contractors for their laboratory

work, we were concarnsed abouwt the proficisncy of the

laboratorias. We sant our chemists out to assurs that the

analyses would be correct that were dona on the soil.

Q Did the EPA use, to your knowledge, tha risk
sssessment that's comprised in your paper thers, Exhibit
1255, in making that compilation?

A Yes.

a And did you participate with them in doing sa?

A They would measure soil levels, they would geat the
‘rasults of the soils that they had analyzed, and than they
would send us that information and we would revisw it. In
that respect we wers involved with making these lists,

Q All right. Now is Sturgson, Missouri on tha EPA
list of Missouri dioxin sites?

A No.

Q Do you know why it is not?

A Because the levels are too low. There's na TCOD.

Tha levels arse too low.
Q Now, with respect to your paper, this Plaintiff's
Exhihit 1255, I'd like to direct your attention to the

second page of the exhibit which is actualy numbered 4B8.
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What sort of estimations have you made of risk with respsct
to TCOD? UWell, striks that. That’'s tno —-- do you bslieve
the risk sstimates that you'vs made ars actual riskaT?

A No. They ares a vary conaarvative prediction which

is most likely avarlg conservative. But iF you work Fer thae

Public Health Service, you want to srror on the sids of

safsty in order to protect the psaple.

aQ Now with respsct to TCDD, da you have an opinion

as to whether or not ICDD is a carcinogen. And I’'d like you

to direct your answer both to animals on the one hand, and

human beings on the othar, if you would, pleass.

A It has been shoun to cause tumora in rats and also

in mice. 1t is considersd to bs what is called a promoter,

in that it makes it easier for tumors to develop out of

cells. It hasn’t besen shown -— we haven’t bsen able tn

substantiate that it causes cencer in humans. But . becauss

it is a prompter in animals, in ordsr to protect peopls we

have tréatgd it as a carcinogen.

Q when you say you have treated it as a carcinogan,
in what context are you --

A In this risk assessment. In other words, becauss
of the fFindings that we made in animals, there might bs a

possibility that it might have similar offects in humans,

E although we’'ve never besn able to demonstrats that. Becauss
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of that we madas a risk assassmant, based on tha animal
cancer studies. If that Finding was not thers, then it is

common to simply use a safety Factor for othar toxic

effects.
Q In your opinion, would the dose response principle
apply to TCDD in terms of carcinogenicity? . . ”
A The doss rasponsse curve always applies. In other

words, if you -- you have svan ~— you can show that the
animal studies that we have show that. If you get less of a
dose, lou get less animals with cancer. And as you reduce
gyour dose, esventually it —— you’'re Jjust not ablse to show

that anymora.

2 What do you call that point whers you're Jus£ not
ahla to show that anymora® | '

A It's a thrashold that psople talk about.

@ Is the term N.D.E.L. spplicabla®

A The No Observed EFfsct Level, which is anoﬁhsr
term For it, that term chanjas all the time bascauss of
different concepts.

s In your apinion is thera a No Observed Effect
lavel or threshold levél for promotion?

A I think so. |

Q And what do you basa that on?

A "Thera ars animal expsriments wharse different doses
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have besn given whaers at low doses you don’'t get any tumars.

You can then argue that if you had used more animals, maybe
in a fow of thosse animals you might still Find tumors.

You can sxtend that for ;whila. But evantually
again you will end up not getting an increasa of tumors over
background tumors in animals. |

Thalnthar thing is that there are many, many
promoters that peopls get expossd to that occur naturally.
In Food and in air and —— 1 mean wa all should be really
wiped out if all these low level promotsers would cause an
effect., Tha othsr thing is that once youw get it in these
very low concentrations, sometimes becausa you’'re exposed to
én many different things, they actually may cancel sach
other out. There’s a lot that really still needs to he

worked on to sort that out.

(%] Duigcu have an opinion as to whethar or not one

‘moleculs of diaxin could causs cancer?

A Not in practice.

Q 1'm sorry, 1 didn’t understand you.

A Not in practice. 1 mean thers are peaple that
come From molecular biology, chemically thess seriss. But I
don’t think that's the case.

Q And why not?

Y

A First of all, the molecule would hsve to get to
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tha targst cell, and would have to affect the cell, Than -—
and that goss through -- it First of all has to get into tha
body, then it has to go from the stomach, let's say, to the
liver, or to the lung. It may not sver really be absorbed.

It may Jjust ba excreted. .

Thean a promater ﬁcas not act‘thé way an initiator
doss in that it just hits tha DNA, and that’'s it, and
tharae's a changa in ths céll, and then eaventually the cell
will develop into'avcancsr. It has to be there For lang
pacricds of tima.

We also knc; that although the 2,3,7,8-
tatrachlorodibenzo-dioxin is persistant, it will eventually
be Bxcreted. Sc tha bady would gat rid of it. UWs know from
people that stop smoking cigarettes, and the caompounds that
cause lung canpar in people are promoters, and that once
they stop smoking cigarettes, after a psriod of about ;0 nr
15 years their lung cancer rate drops, so that thsy ars hack
to backgrnuﬁd.

That tells you that in order to get cancer Fram.a
promoter, the promoter has to continuously be thers. But

since the hody also excretes TCDND, wunlesss you are

13

continuously exposad to this material,.ynu won't davelop a

cancer. So all of that doesn’'t Fit with this ons malacule

1deé. -
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Qa Dr. Kimbrough, if there is a background lavel in
the human population of TCOOD in adipose tissue, does that
indicate that thers is a constant sxposure to TCDO?

A "Yes, it dis. .But the levels are —— the lesvels are

so low that it wouldn’t have a sufficiant impact to maks any

difference in peopls’s haalth.

Q Would it have a sufficient impact to act as a
prnmutar?-
A I don't think so. You ses, I was talking about -—-

[
[

and again cigarstte smoking is a good sxample th?t Just has

haaﬁlstudiad marae. UWa are also exposed to these same types

I
of chemicals at much lowar concentrations through air in

! , .
ganeral. But still the pseoplas that quit smaking have a much
lower incidence of lung cancer. The othar thing ;s that
once exposure is reduced, and aven if you are sxposed,

there’'s also repair, which we ssem to Ecrdat.

Q Repair of what?

A The body triss to repair itself. For instance, if
you have damage to DNA, then the body tries to gset rid of

that, excrats it. Humans are much better able to do sa than

rodents.

Q Dr. Kimbrough, with raspecp to the roots of

exposurs that are discussed in your papsr, Plaintiff’s

Exhibit 1255, ‘is in your opinion exposure to TCAD in air of,

S
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any significance 7

A No.

Q In making your r}sk assassment, have you takan
into account inhalation of vaporized TCOD?

A No. 1t doesn’t really vaporizs.

Q@ Now why do you believe it’s insignificant, and why
do you believe it dossn’t really vaporize?

A It has a very low vapor prassurs. | talked to --
as I said, we had a group of consultants, I talked to a
number of chemists. We discussed all of this. 1 calla&
penpla_cn the telephone. 1 cams to the canclusion that
.afte;-making calculations, what the amount could possibly be
that could be in air, or @hat you might get on dust From
spil in vegetated areas, that it resally had no contribution
to the exposura that people were gatting through skin and
ingestion of soil.

. The only arsa whars that might create a pcroblem
and would have to be conéidarad would be in enclesed riding
arenas, hacausa whén the horses ride around, if youw don’t
contral for dust you do have developmant of dust. 1 asked

the Environmenal Protection Agency actually to measure that.

~And 1 still don’t hava the results.

Q Now, Or. Kimbrough, I'd like to diresct your

atténtion, if'1 méu; fu the Missouri Dioxin Health Study.




10

11

12

13

1%

15

16

17

18

19

20

21

ea

23

a4

72

Are you familiar with that study?

A Yas.

Q And did you hava any participation in it7

A I was initially involved in'tha design of thes
study and in discussing with t;a people that were actually
sxecuting the study on how to érganize it and tha Flow of
spscimens and that sort of thing. And then I reviewsed a
draft of ths report. |

Q Whao Qers the people that you were masting with or
talking with in connection with the design of tha study?

A Dne was Richard Hoffman, who was -—-well, he still
is an EIS officer who was assigned to the state of Missourd,
Henry Falk who works at COC in Atlanta. He's.an
spidemsologist. And then Dr. Ayer and Dr. Webb From St.

‘

louis, I guess, Missouri. And Dr. Darnell from the Missouri
State Health Department.
Q 'Is that H. Denny Donnell

A Yas.

G Now when you say you worked on the original
design, what do yo mean by ths design?

A Wall, we talked sbout how to estimats expasure,
For instance, of the peopla. And the types of tests we
should do that would ba most useful in detecting early

health éffects, becauss we’rs talking sbout relatively low
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Bxposurs, and what would give us ths most milsages. And thsn
tha other sorts of conversations, such as how to transport
the spscimens and how to maks sure thesy would bs all right,
and who should dao the analysis.

Q In designing the study were you leooking For health
effects?

A We designad the study to, if there were any hsalth
affects, thqt ws would have the sansitive measurss. Ue
didn't really necessarily expect any health effacts. UWe
were hoping that -- and we still hopa that the population
really hasn't bsen ;¥posad to enough TCDD that there will bs

nealth sffects.

Q Were you trying to hide or disregard health
effects in any way?

A No. UWe werse —— what we wers trying to do was to
ss® whathsr thers was anything at all, and that’'s part of
tha reason why I was invalved, in trying to make the tests
as ssnsitiva as pﬁssibla. We wsre also concerned that the
grnuﬁ of people wae were looking at was naot particularly

large.

MR. CARR: 1I°'m sorry, I didn’t get that last ward.

LargeT?

THE WITNESS: Yes. Ths number of pesople.

MR. CARR: That's all right. I just wanted tha
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last word.

q CBy Mr. Heinaman) Now the study defines a high
risk group and a low risk group, dosgs it not?

A Yes.

MR. CARR: Your Honor, it was lsading. I wish the
witness would dascribs what it shows and not Mr. Heinsman.
THE COURT: Yas., Could you rephrasa.
Q (By MNr. Hsinamanl fn your design of the study,

Dr. Kimbrough, how did you set up the group that you looked-

atT

A Wa took a group of people that wers exposed in
Timas Béaqh that had had relatively high exposurs to that
area, and that we caliéd the high risk group. Then uws
mstablished a control group, which wea called the low risk
group. Figuring that that group really hadn’t had any

You can navar get sway from background.

exposure,
a what do you mean from background?
A Wall, the paneral population we do have vérg low -

background levsls., But it’s a caontrol group.
QG How did your low risk group -— while in designing
tha study, how did you account For the background lavel in

detemining a low risk group?

A Well, they were simply reprassenting the gsneral

population.
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R} By the gsneral population, the gsneral population

of what, where?

A Of that area in Missouri.

Q Did your low r;sk group come from any areas of
cantamination? i

A No.

Q With raespsct to the high risk group, what
datsrminations of expﬁéurs did you maka theraT

A We simply had the soil analyses from the arsas
that these people were living in and we administered a
questionnaire Eo try and determine how much contact they
actually had with that aresa. We’re now truing te follow
that up by measuring and actually measuring adipose tissus
levels, But that’s a very slow process and not evarybody
wants to donate fat.

a In order to find the effacts to ths people.in the
Missouri Dioxin Health Study, in your opinion, could you
combine two groups in order to find the total numbsr of

peopla that had 2 particular condition you wsrs loocking for?

A No.
Q Why not?

A Bmcause ane is a8 control group.
G Wall, now did you find --

MR. CARR: Objection, your Honor. Wsll, never
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mind.

Q (By Mr. Heimsman) DBid you £ind soms of these
conditions inm the control group?

A You slways Find abnormalities, soms abnormalities,
if you do population studises, in the controls, as uwsll as
the axposed. The reason you have a cantrol and an axpossed
group is to see whethsr whatever you’'re looking for and what
you think a chemical causes is mors Fraquent, beceuse a lot
of things ara very non~-spacific.

B In your opinion ~- well, do you have an opinion as
fu what the Times Beach Study or the Missouri Dioxin Healtﬁ
Stuﬁg actually Found?

‘A UWe really didn't find anything important, anything
Therse was soms changes, but they really

of any importance.

didn’t indicate any dissasas. UWs're doing additional satudies

in other people to gat more information.

Q I’'d like to ask you your opinion as ta whsther or

not chloracna is a marker for biologically affsctive dioxin .

exposurs?
A Yas,
Q Do I undecrstand -~ whaf is your opinion?
A Usll, usually when psople have had sxpasura to

dioxin whera they have any sort of illness, one of the

" things that they also have is chloraecne.
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Now chlpracna can be caused by contsct of the skin
with the chemical, with the 2,3,7,B-tetrachlorodibasnzo-
dioxin. It’s possible that you can have chloracna without
having any other effects bacauss of this local effect.

On ths othsr hand, ;t can ha part of a systemic
diseasa in that peoplse will héva chloracne, they will then
also have othsr things.

Q Now, if a -— ifF @& pépulatinn has besn sxposed to
dioxin and had a3 sufficient dose to cause systemic sfFecta,
would you axpect to Find chloracne in that populstion?

A Yes. |

8] To what sxtent?

A In -- probably in most psopla. Thers is soma
argument there, and I don’t think anybody has an answer,
that you might have some peopls that would not devalop
chloracne, that would also have bean exposed. But ths
majority of people would show chloracna.

Q If gnﬁ had a group with no chloracne in a -
population allsgaﬁlg sxposed to dioxin, would you expect to
Find any health problems attributable to dioxin?

A I would not sxpect to £find any ecute health
sffects.

Q How about long term health sffects?

A  DOF course, the problem is that in thess situstions




10

11

12

13

14

1S

16

i7

18

18

20

al

ea

23

2

78

you usually rsmove people from axposure. Oncs you have done
sa, then you wouldn’'t expect to saes anything else later on,
or at lsast my sxperisncs has been that you don’t so far.

IFf you had continucus exposure, then it would
depand on the dose. Wa've talked about tha background
levels in tha ganeral population that don’t seem to cause
ang-affa:ﬁn.

If you had much higher levels -- I don’t have an
answar for that., The only answsr I hava is that in psople

that hava had high expaosure, we haven't really been able to
£ FRECTS -

‘coma up with counterfeits sither.

Q Would you expect, if there wers '%.1 parts per
billion éf 2,3,7,8-TICDDO in the soil, would you expsct long

term exposurs to suil with that level of dioxin in it tao
causa any health effects?

A No.

Q@ - Why is that?-

A Bacausa the dose is too low. I msan ths amount is
ton low. Tha amount pénpla would gst QDuld be nesgligibla.

Q Dr., Ximbrough, I'm going to hand you some axhibits

which have besn praviously mafksd in svidenca. Ths First is

Plaintiff's Exhibit 1627 and Daefendant’s Exhibit 1266. Nouw

if you look in tha beginning of 1627, particularly at page

-VI. Do you ses that?
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A Yas,

Q What is that list of pe=oplaT

A It's a review pansl of -- it's entitled
Polychlorinated-dibenzo-para-dioxin, peer ravieuw pansl
msmbers, which met July 27, 2B and 29, 1983 in Cincinnati,
Ohio.

(%] All right. Now ars you on that list?

A Yos,

Q All right. Now would you tell me did you attend a
meeting in July of 1883 in Cincinnati, Ohio?

A Yes, .

Q All right. UWhat occurred at that msating?

A Ve were giv;n actuslly thres drafts of preliminary
dacuments that the EPA had daveloped to try and sat what
they tald us at the time they were primarcily concarnsd about
was a level of TCOD in water. And they had written thase

documsnts to support that level.

Thers was alsoc somathing about soil, but they falt

" it was -~ I was told that they weren't that concerned about

that, they wers primerily concernsd about tha lavel in

water. They had something on air.
They ssid that ths back up information for these
thres documnents was the same and ws should just concarn

ourselves with that. Thera were a number of these diffarent




,—‘4\?}

L ——

10

11

12

i3

14

15

168

17

i

18

20

21

a2

23

2

80

poople listed, and wa hed rather heatsd debates at thia

meating.

7] All right. Now at the conclusion of that mesting
~=- wall, First of all, is Plaintiff’'s Exhibit 1627 and
Defendant’s Exhibit 1266, are thusa:tha documants that you
raviewsd at that Cincinnati, Ohio m;ating?

A I had the fFesling they weren't quite tﬁis thick.
But I would have to -— thaey cartainig didn’t hava this

heading. Thsy were just pieces that I got, that they sent

Q Did thay have a tiﬁla of some sort?

A In the title thers was somsthing about soil in ona
of them, and about water in tha other. It had TCOD in it.
I don’t think it was called a health assesssment documant.
But I would have to go back to my —-—

MR. CARR: I didn’'t get that. They wsre called a

health assessment document?
THE WITNESS: 1 don't think they wers,
MR. CARR: Okay.

THE WITNESS: But I would have to go back to my

recards to detarmins that.

Q (By Mr. Heinsman) Doctar, wsre the two documents
that you have hafors you, Plaintiff’'s 1527 and Defendant’'s

1266 svaer sant to you for youwr revisw or commentT
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A No. The only thing 1 saw wers these drafts hefors
the mesting.
a Did the EPA ever get back tc you after that

mesting for comment with respect to what had gone on at that

- maetingT

A = No. 1 was rather critical.

-

@ - Critical of what?T
A Well, the first thing was that thsy were setting a
watar lsvsl that you couldn’t measurs. I felt that that was

rather ridiculous. There were a rumher of other things that

1 didn’t agres with.

Q Now with respect to Plaintiff's Exhihit 1B6S, if
you look at tha beginning of that on page VI, dn you see tha

same kind of 1ist?

A Yes.

d Ara you listed as a peer review panel member
thersT

A Yes.

Q@ . Did you ever see this docment, Plaintiff’s Exhibit
1665, bafore it was published?

A No.

Q Was it ever submitted to you or any draft of it

Bver submitted to you For comment?

A No. The only thing I was involved with was the
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mesting in 1383.
Q Or. Ximbrough, I1’'d like to dirasct ygour attention,

if 1 may, to pagass 11-88 and 11-83 in Exhibit Number 1B6B6S.

In additiaon, pages 11-80 and 11-S1. I would like to ask you

if you agree with tha assessment made on thosse pages with
raspect to the Fingerhut review of soft tissus sarcoma.
A No.

Q Why not?

A Because of —-- Harilyn Fingerhut works at NIOSH,
the National Institute of Dccupatiponal Safety and Health,
and she didva very careful examination of this problem, and
partly on my wurging, which I had done earlier, she also had
the tumors reviewsad by ﬁathologists that are competant in

the morpholegy of soft tissus sarcomas.

She Found that, numbar ons, tha diagnosis of the
soft tissue sarcomas ara not always correct made by general
pathologists simply because they’'rs rare tumors, and general
pathologists have littls experisnce with it. And sha alsao
vary cargfullg lacksed at and reviewed the exposures that the
marke;s ﬁad had.. And I have great confidence in her, and I
think she’s a very competent parson. I don’t -- these
peaple dan’t have any —= it hag no direct relation to that

atudy .

" So do you agres with sverything that's in this

B CL o - VP RS s 2
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bookT?

A No. I mean I don’t really know what’s in the
book. But I certainly don’t sgres with this.

e Now, Dr. Kimbrough, I'd like to ask you gn;r
opinions with respsct to porphyria and whether porphyria is
causad in human besings by exposure to 2,3,7,8-IC00. Do you

3

hava an opihinn on that subjsct?

A That's soma debats. It’s really not clear. Ths
onig time it has besn described has besn in'twn plants, ona
is the Diomond Shamrock Plant, and the other one is the
plant in Czschoslovakia. 1 can naverﬂproncunce it.
Spolana, or something like that. That-Or. Jirasek reported.

In both of those plants you have other exposures,
and what's puzziing is that in Germany in the plants whers
you had really severa gutbreaks, particularly at B.A.S.F.,
thaey didn’t Find any porphycia. And sa -- at Nitro we
didn’t Find any porphyria. So it’s possible that TCDD per
sa doesn’'t really causa porphyria cutania tarda in peopls,

& Now, what other chemicals were they exposed to at
Spolana and Diamond Shamrock that might have causad the
porphyria?

A Both places apparently had hexachlorobenzene, and
so tha worksrs were also sxpossd ta that. Hexachlorobsnzena

caused a severe poisoning outbreak in Turkey, where all tha
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peopls had porphyris cutania tarda.

Q Now can —— well, differentiates For ms, if you
would, please, bstwsan porphyria cutania tarda, porphyria,
and abnnrma;‘pnrphgrin levels.

A The disease is somsthing that starts in the livar.
It Is an enzyme, this uroporphyrinogsn decarboxylass. If
thaé’s inhihited, then you get mors of these typses of
porphyrins. Once they -- and they are excrseted in urine
usually. DOnce Eﬁag reach a realatively ﬁigh leavel, people
will then become affected in that they =-- the skin color
changes to some sxtent. They become more ssnsitive to
sunlight. They get blistering.

Uswally in combination with that you get increased
hair growth. The paople, For instance, in Turkey verg much
resamhled tha picturé; of warswolves. You can get increased
pigmantation in teeth. That's the porphyria cutania tarda.
That's sort of the end stage of this.

The early changss that.have besan noted are really

not:a dissasa. You simply have increased sicration of some

of thesse porphyrins. :
DS -
Dr. Do=f has developed a classification where he
calls very sarly changes which are not rsally sn increasa in

porphyrins, in wurina, it's gsimply a change in tha ratio,

Typa A, and thsn onca youw get a slight increase it’'s Type B
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and Typs C, and his Type D is the disease actually.
We have done quite a number of tests on urina and

-~

scraened populations. The Types R sesns to be a normal
variant in tha gensral population that is unrelated to any
sort of axposure. UWe’ve ssen many psople with that.

Thare ars peoplse in the population that normally
have a dafect aof this snzyme, this uroporphyrinogen
decarboxylase, whera that eithsr is depressed or it’'s raslly

not in tha liver. They would be much more sensitive to

certain types of exposures.

It's nothing that spscific eithsr for ICDD or for
hexachlorocbenzene. People that drink a lot of alcohol might
sHow changes in their porphyrin metabolism, S0 would women
that are on hirth control. pills. People that ta#a
barbiturates or other types of medications. So in order to
sort all this out you would have to take a very careful .
history on thasa pecpla.

Q Is thsere ang == now whan you’'re talking about
thssa‘parphgrins, and thasa porphyrin abnormalities, are you
ta;kipg about only thosa that are induced in some way, or
are you including.ganetic porphyrias?

A Well, thers ars different types of porphyrias. I
am only talking about those porphyrias that are as a result

of an effect on this particular enzyme in the liver. There
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ars other typses of porphyrias that really nriginate more in

the bone marrow.

You can -- thars ars psopla that have congsnital
defects that thsy can have a -— I mean thers are =8 num?er of
diffarent tupes -- I don’t want ta give a lectura —- that
are unralatsed to this typs of porphyria. Lead, for
instanca, causss increase of excretion of ébprnhurphgrin.

@ What doesT

A Lead. But that’'s a different type of porphgfia,
that dossn’'t really start in the livear. |

(A} Now do the genetic parphyrias start —— are they ——
do they affect the liver?T .

A Nao, not all aof them. Just ons type.

R What’s thatT?

A That’'s tﬁe porphyria cutania tarda. There is a
sub population that has a defect of this énzgma, and just
any little expcsﬁra can kick it off, whers normal people
wouldn’'t be affected at all.

Q And is that the only genstic type of parphyria
that affects the liver?

A Tha liver is always involved in this process, but
this is whers the liver is the primary organ, so to speak.

Q Now with respect to that, to what we have heen

referring to as a C.U. ratio, or copro/uro ratioc, an
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inversion of that ratio, do ygou consider that to be

gignificant?

A If it’'s just the very early invaersion, the Type A,
I don't. But if you also have an increase of the
uroporphyrins, and an increass of the heptacarboxyporphyrin,
in other words, the dose is Typs B, that seems to ba.an
parly indicator. But whether that will sver really develop

into a dispasa is something we really don’t have snough

informaion on yet.

a Now can abnormal porphyrin levels occur in a

totally genesral unexposad population?
. A Yes. Wnexpased to TCDOT
Q Yas;
”ﬁ Yes.
Q what do youw bass that on?
A wall, alcohol, for instance, causses it. Drugs,
women that taks h;rth control pills, barbiturates.
Q Okay, |
MR. HEINEMAN: Could I have just a moment, your
Honor .
THE COURT: sure.
A} (By Mr. Heinsman? DOr. Kimbrogh, with respect to

this hexachlorobenzena that you just mentioned that you

publishd on that subject.
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Q When did you do that?
A 1 guess the First time -—- this has always bean

vary puzzling. UWa discuss this with colleaguess and atuff
like that. Ths first time I mentioned it, I guess, was in

the paper in the '70's.

MR. HEINEMAN: I hava no Further questions at this

tima, your Honor.

THE COURTI: Okay. Gentlemen, could I sea you at

the bench For a minutae.

(The Following procesdings ware had at the bench

off tha record.)

CROSS EXAMINATION

BY MR. CARR:

Q Dr. Kimbrough, we haven’t met, but my name is Rex

~Carr. I'm one of the attorneys that represesnt the

~Plaintiffs in this cass. [r. Seigfreid, my colleaguse, is

tha othec attorney that represents the plaintiffs.
When you were tastiFying about the labaratory
results and thair use, what percentagse of people would you

expect to have an abnormal result on any given laboratory




P

=,
.

10

11

12

13

iy

15

16

17

18

19

20

2l

c2

23

(=

g9

tast?T

A You could have quite a number., 1t would depend on
what is called abnormal.
Q Well, by what's called abnormal by doctors in your

profession and by laboratoriss that you usa. On tha
labaratory tests that are given, what percantage of

EY

abnormalitiss would you sxpect to findzin a.givan so~-called
normal population?

A The laboratory tests that are run in diféérent
labaratories show some variations. They may be slightly
abave or slightly bslow what the normal range of a
laboratory is. UWe wusually, if you Just have 31;ght
Blevations, don’'t consider that abnormal. What we mith do
is if we stll hava ssrum, we run the test. On the othser
hand, if you bad rarely elesvated liver function tests; {
mean severely slevatad that would ba'cnnaiatant with thesa,
then you would see very Few of thosa.

Q Doctor, my gquestion is, parhaps you misundarstood
it, let me put it to you again, ;n a normal laboratory tést,
in the rssults that you would expsct from a normal hesalthy
papulation, what psrcent of thasa people would have -— would
you expect to have an abnormal lab test result?

A Quite —— statistically, quita'a number could have

a small, a slightly changed laboratory test.
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] My guestion again, Dr. Kimbrough, is in tha
labhorataories. that are ugad and the refsrence ranges that ars
used by laboratories, what psrcentags of peopls that would
pgo into thosa lahorataories in 8 normally healthy group of
peopla would you expect to have a lab test result that the

laboratory would call abnormal®

A 1f you ran 20 tests on a person you might find one

slightly abnormal tast.

Q All right.

A So if you had, you would Find one -- you could
have one abnormal test in each one of thass peopls that you
were testing. You can’'t ansuwer that question really.

N What you’'rse saying, you would expect in a normal

population one abnormal test result out of 207

A Depending on the test, yes, or maybs one out of

ten.

& NQ'am?

A Maybe ona out of ten. It Just depends an the
tast.

R} Well, what I would like Far gau to give us, D;.

Kimbrough, is it one cut of 20 abnormal test results that

you ardinarily expect to £ind?

A At lsast.

Q Well, the reason 1 ask that is because others have
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said in tha reference rangss used by laboratories, you
axpect a variant or a five parcent abnormal result in any

given normal population. I'm asking you do you agres with

that. I take it you do if you say onse out of 20.
A I guess my answer really was that depesnding on how
much of & changa you have, it could bs mora.

n} Well, Dr. Kimbrough, the laboratoriss use a

referance range, do they not? What they consider normal

rasults,
A Yes,
.Q And anything below that reference rangs or

anything abva that reference range, anything outside that

refarence range is called abmnormal, is it not by ths

laboratorg?
A wsll,‘nnt by -- not necessarily.
(A You don't see the results coms through from the

laboratories, they have a reference range, and then they
hava a column hsaded abnormal results, and in that column
that’s headed abnormal results they put thoss results that
arse outsids the reference ranges ussed by that laboratory.

Don't you see that, ma’am?

A No. I don’'t sesem to be able to get my point

acraoss.,

& wall, I don’t think you understand my gquestian.
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You have sesn laboratory reports, have you not?
A Yas.
Q Dr. Kimbrough?

<] Yas, Yes.

(N And in those laboratory reparts, thse labaoratories

use what’'s called a refsrence range-of normal values, don’t

-~

they, ma'am?

A Yas.

7] And do you not see that they report aé-ahnarmal
any lab results that fall outside that normal reference
rangsT

A They only put that as abnormal. Thag giya their
normal rangs, ang tﬁag say and this is the result. And then
they leave it up ta the physician ta interpret that result.

i Dr. Kimbrogh, uou haven't saesn results, la5~
results whars they put it in the ébnnrmal column?

A Yss. But then it’s up to the physician --

Q I'm not talking about --
A ~— to interprat the result.
Q I'm not quarreling with how tha doctors use it.

I'm talking now about the report that you get From tha
laboratory. Do you not see the rasults reported in an
abnarmal celumn, if they ars abnormal?

A 1t dspends on the laborataory.
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Q Well, do you have Plaintiff’'s, I think it’s
probably 262. I think that might be our lab results. It's
a big thick -~ maybs I’'va got it. Havs you sver ussd or

ssen reparts put out by, oh, Smith Klina, for instance?

A No. I may have.

Q Oc. Kimbrough, I show you what's bean sarlier

markad Plaintiff’s Exhibit 262. This is a raport by the

Smith Kline Laboratory. You see one column, they have

wﬁat's called reference values.

A Yes,

Q And anocther column they have abnormal rssults.

A Yes,

] And another column they have the reasult.

A Yes.

Q And do you see in ths abnormal result column they

hava things listesd thsra.

A Yes.

] Now my guestion to gnu,lnr. Kimbrough, is is youwr
answsr that five parcent of the population in.any given
laboratory test, Five percent of the laboratories rasults -—
75 percsnt of the people would have an abnormal lab result?

A 1t depends on the tupes --

a Is that what yow're saying, Dr. Kimbrough?

A . It depends on the types of tests -~-
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Q Excuss ma. Is that what you’re saying than?

A Yaou couwld hava that, yes. 1t Just all depesnds.

(%] Doctor, 1'm asking you, there ares all kinds of
waird things that can happenﬂ But in the referenca ranges
that are wusad by a laboratory, don’t th;u set up what thay

expect a normal pesrson to fall within thesa 1imits?

A Yes,
in) Yas. And that's what -- if they had 75 pesrcent of

the peopls that came in and fsll outside those ranges, they
would changs their normals, wouldn't they, Doctor?

A No, not nacassgrilu. You ses, it depends on the
papulation you’re looking at.

Q Wsll, if you’rs looking at a healthy population to
gaet your normais. If 75 percent of your heslthy people,
unexposed, undiseased, and not sick, normal healthy peopls
cams in and 75 percent of thaose had values in their lab
tests outside tha normal ranges used by that laboratory,

wouldn’t they change their normals?

A - Not if the ranges fell out just a little bit on

"@ither sidg. IF it’'s just a Few units.

(A Doctor, wouldn't they Jjust change their results to
go up that little bik?
A " Somatimes they might. It depends on the tsst.

Q Well, in point of fact, isn’'t it a fact that the
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laboratories uss normal values determined by statistics,
natiaon-wide statistics in many instances, and in other
instances from thsir own local control group of healthy

pagpla, that that's what determines refsrence ranges, normal

refarsnce rangas for laboratories?

-

A Yes.

(n] And in that nature, and with cregard to that, Dr.
Kimbrough, what percent of people is considered normal to

fall out of thoss reference ranges?
R IF you hava just really very slight changss

gutsida of the refsrence range, that’'s really not considsered

to be significant.

Q Doctor, I didn’'t ask you that, did I? Wowld you

listen to the quesion that I asksd you. I'm not asking you

’pnm to asssess the significance or the impartanca of a

particular lab test ar rasult. I know that’s what gmu;ra
here to do. But I'm not asking you to do that at this point

in time, Dr. Kimbrough. Would you answer the gquestion that

1 gave you, please, ma'am.

A Could you repeat the guestion.

MR. CARR: Would you read the gquestion to her

sgain, please.

(Question read.)
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THE WITNESS: I don’'t know whether tha
lgboratoriss have -- not all laboratoriss have nation-wide
statistics. IF they do, you can hava a Fall out anywhers

batwsen 20 and 5D parcent.

A (By Mr. Carr): Doctor, assume, if you would, that
there has baen tastimn&b in.this case by a number of doctors
that the normals used by laboratoriss or in some instances
bassed upon a long history of gatharing statistics, in same
types of cases immune studies, for instance, they run
control groups, take into consideration what you know to bs
tha way in which lahoratories fashion their normals. Will

you do that, ma'am? Have you practiced medicine, Dr.

Kimbrough?

A I used to work in a clinical laboratory.
Q Havs you practiced medicine, Dr. Kimbrough?
A Since I had my training 1 worked in tha Public

Health Service, and sa I didn’t practice medicins.

@ - ‘You havg never p;acticed medicina?

A As 8 -- na, not aétar my residency.

(R ] Have you sver treated or cared for a sick persan?
f I~did as an intern.

n] In getting your training?

A Yes.
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Q Now, Doctor, in your treining there, your

laborataory reported to you resultas in various lab tests,

didn’'t theyT

A Yes.

Q And they used a refersnce rangs, didn’t they,
ma'am?

A Yes.,

Q Now, in thoss reference ranges what do you expsect
to bs the parcentage of peopls that would be abnormal in a

normal given population, normal healthy population?

A Depanding on the test, somewhers betwesn 20 and 50
percant,
Q Doctor, what you'rs saying, if 1 understand you

correctly, that 20 psrcant of the psople would have -abnormal

hematocrits if they went in and had them checked?

A Dapanding on the population you might --

A On the normal population, ths normal healthy

population, would 20 percent of the pecple hava abnormal

hemoglobins, or hematocrits?

A You could have mare than 20.
Q Under what circcumstanca?
A I1f you have -- you have a lot of peopla that have

slight ansmias, you could have a slightly lower hematocrit.

Q Thesy have what?
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A An anamia.
Q Doctor, that would be an indication of a diseasa.
That’s not a healthy person. You apparently misunderstood

my quastion. If you have an anemia, you'rs nat a normal

healthy person, arse you, ma’'am?

A No.
Q All right. Now a naormal healthy person, would you

expect 20 psrcent of thes population to hava an abnormal

hematocrit?
A 1t depends on what you call abnormal.
Q A person who is healthy, who doss not have anemia.

A 1t could vary. It could be slightly lowsr.

Q Slightly lowar than what?

A Than what the laboratory has established as a
rafsrsnce.

a Doctaor, that's what I'm asking you. UWhat
percentage of peopls, normal healthy peopla without anemia
would you sxpect to have a hematocrit result outside the
anmal lahoratory rafarsncs rangs?

A  Somswhera hetwsen 20 and 30 percent.

Q Well, then you still would sxpsct 20 parcent of
the psople tec walk into the laboratory to have an abnarmal

hematocrit?

A It's not really abnormal, It's slightly --
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G Doctor --
A -=- away from the reference standarcd.
a ¥You understand what I'm asking you, normal is

within tha reference ranges of ths labaratory, nugsida the
refarence range of thé laboratory is abnormal. Do you
understand that? Now what I'm asking you,- ma’am, is what
percantage of people would you expect to ﬁ;va é lab rasult
in hematocrit Falling outside the laboratory referance range
callsd normal?

MR, KEINEMAN: Excuse me, yocur Honor. HMr. Carr,

ara you asking her to assume that?

MR. CARR: I'm not aéking her to assume anything.

I'm asking har a specific duestinn.

THE WITNESS: I guess I can't really asnswer your

question,

a (By Mr. Carr) Why not, ma'am?

‘A Because we can’'t talk about it in a way that it's
meaningful to me,

[ Dactar, tha normal —- thé‘rsfaranca ranges used hg
a laboratory, you understand what that.is, don't you, ma'am?

A Yes.

a Hematocrits, for iﬁstance, this particular
laboratory has it in their units, 42 to 52 in psrcentages.

A Some people have 40 to S0. There are slight
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changes in the numbars.

& 40 to 50 some peaple have that.

A Yes.

[~ Now what I°'m asking you, you do understand what
I'm asking you, how many people .in a healthy group of
pe@pla{.nnt diseasa, nog anemizx, naﬁhing wrong with tham,
théy’ra healthy pasopls, how many pesple do gou sxpect ta
hava a hamatocrit rasult tﬁat would Fall outsida the
laburatarg refarence rangaT

A And the reasan I’'va given you ranges of
parcentagess is that if you consider everything, if you’'re
very dogmatie, and you say he is 40 and iF it's 339 or 38,
that's abnormal, that’'s outside, then you would get a whole
1ot maore peaplsa thap when you would giva a littla laéwag.

For instanca, where instead of it being 40, it was
AS or 34. All of thaesa labnra;urias tests are Jjust not that
precisa. To argue about ——

Q Doctor, thgg are precize within their referenca
ranga._ Thay ara very prsciss. They may nﬁt_knnw ~~ isn't
that cight? There isn’t any inprecision when uyou héva ? |
reference valus of 42 ta 52 percent, is therse? Is theré any
inprecision in that?

A I1t’'s a biological test.

Q Yes.
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A Aand 1t doesn't mean anything.

Q Doctor, I'm —-
o It dpoesn’t mean anything.

a Ooctor, I’m not asking you whsther it means
anything. I’'m not asking you the significance of it. I’'m
not asking if it means they've got snemia, or --

MR. CARR: Your Honor, I‘'va already imposed on the
witness’' tima.
THE COURT: I’ve lost track of it myself. Okay.

Doctor, thank you very much, We undarstand you have to go

at this time. Thank you.

Gentleman, wa’'ll take a short bresak and then ws’'ll

go back to our other matters in chambers.

(Short recess.)

(The following prccesdings were had inm chambers.>’

MR. CARR: Bsfore we get startsd on this, I'd like
to Find out from Counsel when and for how long Or. Kimbrough

is going to bs available to come back.

‘MR, HEINEMAN: Shae’s available to come back in, I

belisve, the second week of January, or the end of the First

weak of January.
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MR. CARR: 5he can stay until we complete the ——

MR. NASSIF: Sha said shs would come back at
lsast for another full day. Ws didn’t ask har for any more
tima.

MR. CARR: And what I would like, I move for
Defendants to produce all communications they have had with
that agency or anybody connected with that agency, or with
th faderal government relating to her appsarance here and
tha circumstancaes, all memas and anything else that was sent
to her or to anybody alss by the defsndants to procure har
prasance or somebhody else from the CDC.

THE COURT: @Any objection to thosaT?

MR. NASSIF: Sure, your Honor. I mean I dan’'t,
First of all, I don’t know what all that entails. 1’d have
to saé what documents are included in that, in terms of

contacts., I'm sure a lot of them include contacts by

Counsel, perhaps with Counsael for thea CDC.

THE COURT: You haven’t ssaen thsm yat?

MR. NASSIF: [ haven’'t seen them. I wasn’t the
one rasponsible for making the dirsct contacts.. I didn’t
writa thoss documants., That’'s why I don’t know —— Brucs and

Jayne Rudolph, I think.

THE COURT: She's been around. Why don’t you give

ms your response tomorrow morning.
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MR. NASSIF: Can 1 give you tomorrow at noontime?

THE COURT: Tomorrow at noon is Fine, sure.

MR. ﬁnSSIF: Would that be early enough?

THE COURT: Sure. That’s no problem. Yes, you
look it over and decide what position you want to take.

MR. NASSIF: Can I have a clarification on this,
your Honor? You said ang:ccntacts with the federal
government, EPA, anybody, but only in regards to her
testifyingT

MR. CARR: Yes.

MR. NASSIF: Only in regards to her testifying.

MR. CARR: Or somebody From tha CDC.

MR, NASSIF: 'Dr somebody -~ somebody From COC

tastifying in this case.

MR. CARR: Yes,

THE COURT: Her or someone in her sted, basically.

MR. NASSIF: Testifying in this cass.

MR. CARR: 0Obviocusly if it’'s a ralated casa in _
dioxin, 1'd want that as well.

MR. NASSIF: Nao, no.

MR. CARR: If you got her original agresment to
testiFy in the Agent Orange case, I want —— 1 want whatsever
contacts Monsanto has had with the CDC or any othsr agency

of tha Federal government with reference to appearancs of
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tha Dapartment of Health or COC personnal to testify at this

trial gr any other trial.

MR. NASSIF: Well, your Honor, I will object to
that. I don't see how it's ralevant if ather law Firms in
bther law suits have mede contacts with the COC that 1 don’t
happan to know about, in either ths Agent Orange case, the
Nitro cass, or soma othar dioxin cass, or othsr non—-dioxin
case. He hasn’'t even limited to dioxin.

MR. CARR: " I’1ll limit it to dioxin casses.

MR. NASSIF: You will limit it to dioxin?

MR. CARR: Oh, yes

MR. NASSIF:; Okay. Still, your Honor, we're
talking abnutlmhat happened in the Agent Orange situation,
in the Nitro situation. I had no parsanai knowledge of
that. NMr. Haineman’s Firm did not handle that. I don't

know what relsvance it is'tn this lawsuit, there is in terms

of this lawsuit.

Ibers wers contacts made about Dr. Ximbrough
testifying. Ws've provided in the course of ons of our
motions a raespansae hack from the CDC to that which you have
racaived, Mr. Carr has received a copy of it. Ue would be
glad -- you know, I don’t mind suggesting or not ohjecting
ta us pruviding'ang documents that presceded this response

fraom thms COC in terms of her testimony.
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But in terms of tha Agent Orangse case, and in
terma of the Nitro case there is abslutsly no relevancs.
Different law fFirms, different partises in terms of the
plaintiffs, and so we would object to thet. I can tell you
that rigﬁt now, your Hornor.

MR. CARR: The parties only want -— only one half
of the partiss ars different. The defendant in those cases
ars axactly the sama.

The reason it comes up, becausa the letter that
Ryder gave, I don’t know what he said, but ths letter hs
gave to us attached to his afFfidavit indicates that they
went highsr than Jjust the CDC, how much highsr they went,
and they sxpressed —-— and the Health Department now says
this.is a matter of govsrnmental intmrest.

—This casa is now out aof tha private ssctor and in
the public sector. And I don't know how they have come to
that conclusion, thst it is now of a public and governmental
interest. It may bs that they camsg to that conclusion
becausa they were involved'in the Agent Urange case and
there’s being claims meds against ths gévarnmant, tha
government should compensate the veterans in the Agent
Drange case, and it is now of governmental concern. It may
be the sams kind of thing took place in ths Nitro case.

So just because thess Counsel havs not -- have had




10

11

12

i3

14

15

16

17

1B

18

20

21

2a

23

24

106

particular contact dossn’'t mean that thes Fedsral government
has not besn influenced hy Monsanto in one wsy or ths othar,
in one or more of these cases, so as to snd up rasulting in
this lady's appearancs.

I don’t know if the Court saw it ar -- obviously
it wouldn’t ba on ths record, bd? sha is not 2 willing
witness in the sanss of being cross examined. She is
immediatsly not responding to the guestions. She is looking
to Caounsel, fMonsanto's Counsal apparantly Eo; guidance. 1
don’'t know if the Court notaed it ocr not.

THE COURT: I noticed that.

MR. CARR: Evarytime I asked a gquestion that might
have some significance, she looked over to Heineman For
guidance as to how she should answer that quest;og. That
doasn’t strike me as an impartial witness of the federal
government hers to call the strikes and balls. That’s the
reason that I'm now motivated to ask For this discovery.

MR. NASSIF: Well, your Honor, once aga;p, First
of all I would —— I object te Mr: Carr’s comment about the
fact that she was looking over to Monsanto's Counsal for
guidanca. I'm sure ifF she was looking around the room, it
was more a result of what Mr. Carr was sttempting to get her

to answer and had nothing to do with looking to us Faor

guidancae.
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THE COURT: She was logking directly at ths two of
you or one of you. I noticed that a number of times.

HR. NASSIF: Your Honmor, maybe tha only other
option was to look at Mr. Carr. Since he was not pleasantly
happy with her responses, I can sese why she was not looking

at him.

THE CDURT: Well, if he's the persan attacking

her, shs might logically be looking at him.

MR. NASSIF: Tha Fact that shs would not answer
guestions having to do with what is considsred to be
laboratory normals, I'm not even sure she knows what
ralsvance this has to this cass2 at all. It was not any
information t%at she had been asked ahout on Qiract
sxamination. For all I know she just did not beliesve he
undarstood what labs did. That confusibn, more than
anything else, could have resulted in her loocking around the
roam.

THE COURT: I think that’s a highly improbable
scanarino. As a genaral propasition, I think those
communications would be reiavant.

MR. NASSIF: What communications, your Honor?

THE COURT: The ones ha’'s asking for. As a

genaral proposition.

MR. NASSIF: As Far as all contacts in all cases?
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THE COURTI: As far as the contacts on ths dioxin
cases. Rgain.as has hasn my policy before, if you have
probhlems with the particular documents, privilspe or
whatavear, you submit them to me in camera and I°'ll go
through them. I don't think —-- apparently there’s no
problem as far as the contacts with COC and/cr someons
higher up, or a parsnt nrgnniﬁatinn or yhatavar, as this
particular appearance is concerned. But as Far as ths
others, I think they would bs relsvant, and I think they
should be produced. If you have any problems with any of
them, individually, you can submit them to ma in camera.

MR. NASSIF: Ars youw saying, your Honor, that
you're not going to giva me an opportunity to respond at
tomorraw noon?

THE COURT: I thought you Qere responding.

MR. NASSIF: 11 responded to the othar cases issua.

THE COURT: Yes, that’'s what 1 responded to.

MR. NASSIF: Wsell, your Honor, I still would only
say, your Honor, that in terms of whatever rsesponses uwa

have, wa may have a further objection, and you’ve indicated

that wa are to handle that objection in terms of any

‘ privileged information., I don’t know if there are othsr

nohjectians aothar than privilegs that I would want to raiss

to thaose respanses, nat knowing what they wsre, or what was
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said, But I still -- 1 understand you to bs ordering us to
produce documents having to do with other cases other --
other dioxin casses, whare thers might have besn contacts
with the Center For Disease Cantrol pertaining to people
testifying.

THE COURT: Her or other peapls testifying.

MR. NASSIF: Her or other people testifying.

MR. CARR: Your Honor, my request wasn’t limited
to tha COC. My request was directed at any gnvernmsnﬁ
parson, elected or appointed or smployed, that they may have

conacted toward the end of getting a CDC smployee to testify

in this casa.

THE COURT: I believe that was your request. That
is right. I misspoks as to tha scopz. Now you are going to
look at the documents as Far as this case is concerned and

respond tomorrow aftsrnocon; rightT

MR. NASSIF: I’'m going to attempt to do that.

THE COURT: I°'m not ruling on that.

MR. NASSIF: I'm anticipating there are very feuw

documents, and that I can do it by noon.
THE COURT: I’m not ruling on that part yst,
MR. NASSIF: Okay.
THE COURT: But as to the other, I felt ws just

Finishad colloquy to its relevanca. I think it would bs
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relevant. Any othar particular matters, you know, I’d also
like by then same indications as to how guickly you can gat
thosa documants.

MR. NARSSIF: I was just going to say, if I have to
go to other cases and -— well, it wouldn’t even be limited
tao other caé;s. It wowld ba if anybody within Honsanto
involved in ;gant Orange or Nitro made a contact or any
dioxin cases. -

THﬁ COURT: Or any outside lawfirms.

MR. NASSIF: - Or any of tha outsids lawfirms. That
is certainly a much hroader searech than limiting it to ths
activities that we did.

THE COURT: Right. I understand that. That’s why
I'd like tomorrow also. I'm not asking you today how
quickly you can hava thosa.

MR. NASSIF: I need to contact some people and see

what thsy tell ms.

THE COURT: Right.

HRF CARR: Your Haonor, it’s not specific on the
facord, and it’'s not on the4racard at all, but I assume that
I better put it on the record, we’'vs been given some
documents by Monsanto that were from the office of ths CDC.
1 hava assumed that that’s all tha documents that they've

received from the COC. But Just to make sure, I'd like to
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have assurance from Counsel or some statemesnt From Counssal
that there is nothing that they have from CDC that they have

not produced or production of it.

MR. NASSIF: To the best of my knowledge, there is
nathing that we havse received from the COC that we have not
produced.

THE COURT: Okay.

MR. CARR: Okay.

THE COURT: Very good. 1 guess ws may as wall go
through thass in ocrder.

MR, CARR: UWe may hava a little prnglam thare
bacause I don’t know whether I wsnt thraugh tham in ordar.

THE COURT: How about Bolasjack First?

MR. CARR: Yes, BoleJﬁck.

THE COURT: Okay. HMr. Caré, First, any
ohjections?

MR. HARVEY: Before we start, we accidentally lsft
of f the name of ons of tha depositions we’'d like to read,
and that was Mr. Ken Gross. [ spoke to Mr. Seigfreid and
Mr. Carr -—

THE CDUET: Ken Graoss?

MR. HARVEY: Xen GBropuas, G-r-o-s-s.

THE COURT: I haven't even pulled it and read it.

1f we get there, we’ll clean him up tomorrow. 1’1l have to
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get my Clerk to pull it. Any objsctions? Prefacing all of
this as just a standing proposition, ws won’t read back and
forth colloquy of counsel, you know, going off ths record or
anything liks that, like wa have busn befora. All of that
is just sort of sutomaticaly sxcluded, unless othsrwisa

indicated, Dhjectiona whether sustained or not will ba

exludad.

MR. CARR: Qn page 7, your Honor, wa withdraw
thosa ubJéctinns on thera.
THE COURT: Okay. So ——
MR. HARVEY: This is David Bolejack?
THE COURT: So- 6 and 7 -
MR. CARR: You would nsed & through 13 out. No,
maka it 4 through 13 out, because he asked a naw question.
THE CDURT: Right.
MR. CARR: 1B through 20 also. No, he gave an
ansusr. 18 ha ans@ered. 16 through 17 is out.
MR. NASSIF: What page are you on?
" THE COURT: Page 7.
-HR. CARR: 7.
THE COURT: @22 would be out.
MR. CARR: 19 is in, 22 would bs out.
THE COURT: Dkay. That's all on that page.

MR. CARR: The naxt pags would be on page 10, your
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relsvant. ANy other particular matters, you know, I'd also
like by then soma indications as to how quickly you can get

thozse documants.

MR. NASSIF: I was Jjust going to say, 4if I have to

go to other casss.and ~- well, it wouldn’t 2ven be limited

to other casas, It wauld be if anybody within Monsantao
involved in Agent Ocangs or Nitro made a centact nr.anu
dioxin cases.

THE COURT: QOr any outsids lawfirms.

MR. NASSIF: DOr any of the outside lawfirms. That

is certainly a much broader search than limiting it to the

activities that we did.

THE COURT: Right. I wnderstand that. That’'s why
I'd like tomorrow also. 1'm nat asking yow today how
quickly you can have thoss.

MR. NASSIF: I need to contact some psople and sea

what thsy tell ma.

THE COURT: Right.

-MR. CARR: Your Honor, it’'s not spacific on the
record, and’ it's ﬁnt on the record at all, but I assums that
I battar put it on the record, we've besn given some
documants by Monsanto that were from the office of the CDE.

1 have assumed that that’'s all the documents that they've

received from tha CBC. But Jjust to make sure, I'd like to
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have assurancs from Counsel or some statement From Counsel
that thara is nathing that they have From COC that they have
not produced or production of it.

MR. NASSIF: To the best of my knowledge, there i3
nothing that we have recaived from the CDC that ws havs not
produced. : j

THE COURT: Dkay. '

MR. CARR: Dkay.

THE CDOURYT: Vsry good. 1 guaess we méu as wall go
through these in ocder.

MR. CARR: UWs may have a little problem there
because I don't know whether I went thrbugh tham in order.

THE CDOURT: Yow about Bolajack first?

MR. CARR: Yes, Bolajack.

THE COURT: -Okay. Mr. Carr, First, any
objactionsT

MR. HARVEY: BefFore wa start, we accidentally lsft
of f tha name of one of the depositions we’d like to read,

and that was fir. Ken Gross. [ spbke to Mr. Saigfraid and

Mr. Carr —-—
] THE COURT: Kan Gross?
MR. HARUVEY: Xen Bross, B~-r-o—s-s.
THE COURT: I havan’t asven pulled it and read it.

If 'wa gat thers, we’ll clean him up tomorrow. 1’1l have to
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gét my Clerk to pull it. Any objections?T Prefacing all of
this as just a standing proposition, we won’'t read back and
forth colloguy of counsal, you know, going off the record or
anything like Ehat, like ws hava been hefore. All of that
is just sort of automaticaly esxcluded, unless otherwise
1nd1ca;ed.. Objections whether sustained or not will be
Bxludaﬁ.

MR. CARR: ODOn page 7, your Honor, we withdraw
thosa ﬁbjactinns on thera.

THE COURT: Okay. So --

MR. HARVEY: This is David Bolejack?

THE COURT: "So 6 and 7 ——

MR, CARR: You would need 6§ through 13 out. No,
make it 4 through 13 out, bescause he asked a neuw question.

THE COURT: Right.

MR. CARR: 1B through 20 also. Na, he gave an
answar. 1B hs answsred. 16 through.17 is out.

MR. NASSIF: What page aré you on?

THE COURT: Page 7.

MR. CARR: 7.

THE COURT: 22 would be out.

MR. CARR: 19 is in, 22 would ba out.

THE COURT: Okay. That’s all on that page.

MR. CARR: The next page would be on pags 10, gauf
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Honor. Lins 10 and a half where they say his initiative was
below average. That's kind of a character assassination
called for in the gusstion, and then they went into it a
little more, what do you mean by that, a little self
ﬁotivatiun, he was slow about sverything he did. I°'d like
for 10 and a half through 25 on that page to be stricken.

Aand on the next pada, it deals with the same
subject, page 11, line 1 over through page 13 line 9. All
of that has to do with his -— how he works and his
motivaion, and what kind of fellow he was.

THE COURT: Who is handling thisT?

MR. HARUVEY: Your Honor, if I could respond to
that, First of all 1I’d state for the record we haven’t
recaived a list of objections prior to coming ip here.

THE COURT: UWe had agresd that because of tha time
squeeze on this there wasn’t time to prepare it.

MR. HARVEY: All right.

THE COURT: We talked about possibly doing it and
degidad thera w%sn't ~-—- 85 & practical mattér -~ as a
practical matter thare was naot snauéﬁ time to do so.

MR. HARVEY: Dkay. With respsect to Mr. Carr’'s
abJectian%, going ta page 10, lins 10 and a half through
page 13 line 39, these questions are specifically dicected at

Bliciting information From a person who had -~ in other
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words, thers was a foundation laid as to her knowledge of Ed
Vaught, and his physical condition prior to this spill. One
of Ed Vaught's complaints, and Dr. Carnow’s trial testimony
dealt with ths alleged problem of Fatigus that Mr. Vaught
claims he has experienced since the tima of thes spill.

The testimony hera goes to Ed Uaught'slinitiativa,
his productivity, and other factaors sﬁch as his maight;
energy levels. On page 12 the question is could you
describs Ed Vaught's snergy levels. Did he show fatigue.
The answsr was that he was slow. And in general I take it
Mr. Carr’s cbjsction, beginning on page 10, line 10 and a
halF, that it was a non-responsive answer; is that correct?
Am I mischaracterizing that?

MR. CARR: Let me withdraw my objection. This is
about fatipue and snergy level on pags l2." It’s all right
with me if you read that. The reason [ objected to it was
becasusse ha said no, 1 don’t believe it was fatigua, 1
balieve it was just slaw. That rsally isn’t material. But
your guestion that I don’t believe he was Fatigued migﬁt ba
ralevant.

THE COURT: I’'m lost.

MR. CARRR: I’'m lost tpo, Judge. I’ve jumped o;Et
to page 12 where he mentioned they asked a qusstion about

fFatigus. 1 don't remember Carnow going into fatigue. But
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if he did ~-- did he go intp FatiguaeT?

MR. HARVEY: Yes, on tha Fabruarg-E7th, 06 page
167 through 170 of the trial transcript he did.

THE CDURT: Sob basically you're saying on page 12,
lines 10 through 15 you arsen’'t nbjgcting to?

MR. CARR: That's cnrrac#, your Honor.

MR, HRRUEY: It would be line 9.

MR, CARR: No, 10.

MR. HARVEY: I'm sorry, I was on the wrong page.
But you’re still objecting to the rest of itT

MR. CARR: Yas. -

MR. HARVEY: ODOne additional comment on the rest of

it.
THE COURT: Sure.

" MR. HARVEY: The initiative would certainly be
something that his employer, Mr. Bolejack, the supervisor,
would be in a position to pbserve with respect to his work.

MR. CARR: We agres, that’s so. ) But this has
nathing to do with his injuries. ~

THE COURT: I think it should go out. I would
sustain the objection. So line 10 and a half down to the
bottom of page 10, all of 11, lines 1 through 9 on page 12,
linses 16 through 25 on pagse 12, lines 1 through B 1 gusss ——

well, no, 1 through 8.
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MR. HARVEY: UWouldn’t tﬁe tastimnng on page 12,
beginning at line 16 be relative to the follow-up question
on the Fatigue aspact?

THE COURT: I didn’t hear the last part.

MR. HARUEY: .wouldn’t that be relative as a
Follow-up quastion on the Fatigue aspscts? It talks about
his operating ths machine, and his activity laval thare.

THE COURT: Which question? The one at tha battom
of tha pega?T

MR. HARVEY: Page 12, line 16 through page 13 lins
B whare thes questions ars Enlinwing up on the fatigua issue.
I ﬁean tﬁesa are observations of fact from which —— well, he
might not have characterizsed it.

MR. CARR: 1’11 withdraw the objection to that,
Judge. That’s all right.

THE COURT: 0Okay. Then it’s not objscted to.

Then the striking will just go through line S of pags 12,
and the others are okay. All right. Any other objections
on that depnsitiﬁn? .

MR. CARRR: No, Judge.

THE COURT: Okay. Do you have any objections?

HR. HARVEY: Do you in£and to read ths cross

examination?

THE COURT: 1I°'m sorry, what did you say?
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MR. HARVEY: The guestion is da Plaintiffs intend
to read the cross sxamination?
THE COURT: You'’re reading it. Ars you going to

read it or nat?

MR, HRRUEY:. I thought the custom was if ths cross
examination --

THE COURT: 11 sss what you're saying.

MR. CARR: UWs'l}l read the cross examination hera.

MR. NASSIF: Is there anything in cross wa want to

nbject toT

MR. HARVEY: That was what I was getting at.

THE COURT: Fina.

MR. HRRUEY: We would object to the quastion —
wall that part of ths answer on page 1% lina 1 and a half,
beginning with the sascond sentence thers as being non-
responsive to the question that was requestsd.

THE COURT: Let me read thae guestion again.

MR. HARUVEY: Baginning there down to lina B of
page 1it. |

MR. CARR: The ohjactian, Counsel, of non-—-
responsiveness is one that the guestioner may maka, not ths
other fellow.

THE COURT: That's right.

MR. HARVEY: Wall, I stand corrected. IF that’s
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tha casa.

MR. CARR: I miaﬁ it weren’'t. I wish ié wérsn't
the cass.

THE COURT: 1 wish it wersn't sither.

MR. CARR: I wish angbody could make that

-

uhjactﬁnn. "1 used to, but somebody sducated me years ago,
unfortunataly.
THE COURT: Any other objections?

MR. HARVEY: No.

THE COURT: Fina., That one is clearad up. Do you

~have Jim Cristal’s done®

MR. CARR: I do.

THE CDURT: Breat. Any objections on that®?

MR. CARR: Page 16 is my first ndts.

THE COURI: Dkay.

MR. CARR: Line B. Lins 6 actually. Page 6, line
& through page 17, lins B.

THE COURT: Anybody want to say anything about it?

MR, CARR: What we said sarlisr on othar.similpr
situatinﬁs, Judge.

THE COURT: Anything you want to say about 1t7?

MR. NASSIF: e just would say our ﬁbjsntinns wa

had last time.

THE COURT: We've gona through this a dozen times




F"?\

Fida 8

10

11

le

13

14

15

186

17

18

18

20

2l

ee

23

a2t

113

befora., Llat’s incorporats it,

MR. NASSIF: 0Okay, your Haonor.

THE COURT: Incorpnraté prior objections., It’s
strickan. Argumants pruﬁsr and so are incorporated. So all

of that is stricken.

MR. HARVEY: Do ws need to state the point that's
being made as far as the objection?

MR. CARR: ' I'm sorry, ! couldn’t hear you.

MR. HARVEY: Do we naed to state the point that's
being made as Far as the objection, as far as what ws are
incorporating®

THE COURTI: That has been repeated a daozan times,
I really don’t think we have to.

MR. NASSIF: 1 think that’s right.

MR. CARR: Nsxt objsction would be page 18, lines 3
through page 20, lina 20.

THE COURT: I think that would bs the sama type of
thing.

MR. ﬁﬂSSIF: It’é_the.same as the othsr ona.

MR. HARVEY: W= would agéin incorporate our
objections.

| THE FUURI: I'm incorporating plaintiffs’ and

dafendant’s and 1’11 strike it,.

MR. CARR: Page 21, limne 1 through pagse 22, linse
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MR. NASSIF: 22, line 137

THE CDOURT: Right.

MR. CARR: Yes. pActually I guess it’s lina 12.

THE COURT: Line 12 is fine. Okay. I think we’'ve

been through this before too. I1'll incorporate what

everyone said on it before. I'm striking it. UWs’'ll

incorporate on that, I guess. Any othar objections?

husinass,

out.

c'.

MR. CARR: On page 22 we will not read any of that
Judge, from 22 to ths end of the dsposition.

THE CDURT: So you’rs not going to read the cross?
MR. CARR: No. |

THE COURT: Do you have any objections?

HR. HARVEY: We wowld raad the cross.

THE CDURT: Fina.

MR. HARVEY: aAnd I'm trying to ses what was taken
THE COURT: There’s an objection in the cross on

MR. CARR: That’s not our objection, is it7

THE COURT: No, that’'s their’s.

MR. HARVEY: There aren't any ansuers after that.
MR. CARR: His answer is most of them.

MR. HARVEY: Right. Yss, we would withdraw that
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pbhjection,

THE COURI: Okay. So on page 24, 22 ——

MR. HARVEY: If I could have just a second here.

THE COURT: —-- to the end of the deposition.

MR. HARUEY: RighE.

THE COURT: ﬁngthrﬁg elsa?

MR. HARVEY: No.

MR. NASSIF: No.

THE COURT: Great. Do you hava Edith Danisls
dona?

MR. CARR: VYes, I do. Edith McCoy Daniels.

THE COURT: Are you going to read these
authenticating dapositions or not? The ones authenticating
the records?

MR. HARVEY: I don't know that 1'd be in a
position to addrsss that.

MR. NASSIF: Are they on the list?

THE ;DURT: I think she pulled any depasitions
that had the nams. Cristal élsa had on that authenticated
soma rescords., You're not going to read thossT

MR. NASSIF: Na.

MR. HARUVEY: Not at this time.

MR. EARR: They’re already in svidence.

MR. NASSIF: They’'re already in evidencs. I think
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Plaintiffs stipulated to that.
THE COURT: She pulled anything with ths name on
it, which is excellent. Edith MeCoy Daniels is next.
- MR. CARR: Page 7 from line 3 to the end of the
depaosition —— |
MR. NASSIF: Tima out.

MR. CARR: Pags 7, line 3 to the &nd of tha

"deposition. It is all too remote in time and nothing

remotely connscted to the spill or any physical or any othsr

_candition that could be associated with that spill, nothing

relsvant or material is in theare.

.' How long was Cecil in jail? She got mad at Edith
or sometﬁing, put Edith in Eddie’s car., Hs tore ths insidg
df:tﬁét car up. Big dog woke ms up touching my hair. He
was a big dog. Hse could lay his mnuth‘about on the tabla.
I don’'t know what kind it was.

Well, ahgmag, nona of this has any rslevancy or

materiality.

MR. HARVEY: My responss to that, Judgse, is that I

believe it does have quits a bit of relevancy and

. matariality. One of tha things that Dr. Carnow testified to

on January 23, in pagss 5B through 72 of his testimoy was
that Miss Jennings is suffering From increased irritability

and short tempsrednsss as a result of the spill. Not only
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that, not only did he testify to that, it is contained in

his report, which has heen admitted into evidence before the

Jury.

.t Now here in this deposition, and in another one

that will bs presented as well, we have a person who is in

close contact with Miss Jennings for many, many ysars prior

to thae spill, even knew hor as a family member during ths
time her husband was alive. HMany of the factors tﬁat.nr.
Carr is objecting to are direct personal observations an her
pat, or accounted to her by a person who is is no longsr
liuing and is unavailabhls, and unavailabls as a witnsss,
and, thersfora, would fall under that exception of the
hearsay rule.

Thay are obsservations that could lead a persoan of
ordinary intalligencs to conclude From these expsriencas and
these contacts, and the general context of Miss Jennings

pre-spill history that she indeed had this problem of short

tomparsdnass and irritability long before the spill, and it

i was part of her parsonal make-up, unfortunately.

MR. CARR: Judge, Just going to the First three
pages, everything discussed there is talking to Eddie.
There is no —— if you want to go pniﬁt by point. On page 7
and 8 it discusses how often she saw her brother Cecil. How

long would you sse him from the year ’70, '74. UWell, pretty
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oftan in those Qaars. I would gst real worried and he would

come up and talk to us. I think he wouldn’t talk to other

psopla.

So, in other words, Cacil went to them and talked

' to them at their farm about once a week. All he ever did,

he was real mnrriaa and he just wanted to talk. Did Cecil
ever talk to you about his rslationship with Dorothy

Jannings, and about Dorothy. Yeah. UWhat did he tell you

about Dorathy?

And then it goes on how they didn’t gat along,

they waraialwags Fighting over money. I don’t think Dorothy
took him For treatments mueh. I think ong of the neighbors
took him for treatments. What was he sick with? Cancer.

I'm up to page 11 right ndw, Judge, and there’s
nothing at all that could sven bse resmotsly connected with
this case. 0On page 12 she was very Fussy w;th Eddie all the
tims. Never got along with Eddie. Cscil paid mors |
attention to Eddie than her boy. Got nothing te do with
angthipg. |

Page 13 Robert got a check from his Fathsr, I
don’'t know how much., You said BDorothy and Cecil couldn’t
gat along. UWhat did you mean when you said that? UWell, i

think they never did get along From the start, when Dad was

sick and sa Forth., All garbags.
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Dad was rsal sick, Cecil would coms in hare to
help and they got into a fuss at night. She had Cecil
thrown in jail that night., God. Whsen Dad died -~ how long
was Cecil in jail? |

1S is about the dog being put in the car and
tearing up the car. And then she says I would ssy —— what
could you tell mé about her disposition. I would say -——
this is on page 16 -— I would say she was irritable. What
do you mean? She was never happy with angbody or anything.

What about her -— anything else about her
disposition you can tell us? No. 1 Just know she was nsver
very happy.

Wsll, so what? A lot of people aren’t very happy.

MR. HARVEY: A lot of people ars trying to cash in

on it.

MR. CARR: Well, if you look at her testimony, you
mon’f-find her making one single complaint.

MR. HARUVEY: But she Aid to DOr. Carnow, and Dr.
Carnow  pressntsd that testimony to the Jury.

MR. CARR: ﬁot about happiness.

HR._HRRUEY: Irritability, short temperedness.
Thosa ara all part.pf the mood changes, tha general typss of

things.

MR. CARR: On page 17 it shows she hated him. She
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may have had a foundation to hate him. Cartainly nothing
that can ba relevant to this caée. It had to havs been
apparently still long before '74%, I guess. I don’'t know.
She's not sven specific as to whan that occurred.

MR. HARUEY: Rasp&nding pnint by point, thms
tastimony prasented on those pages, while some of lt mﬁu be
a little bit general in nature, is navertheless based upan
or directed at'hiss Jannings’ overall dsmeanor.

Those gusstions, for exampls, she says —-- she
characterizas hacr as being 1rr1table; directly contradicting
Dr. Carnow's testimony. Describes her in a fashion that as
a whole this testimany shows that a person who knew Miss
Jennings beforse the spill perceived her to bs an irritablae,
shart tampered, vitrinlic_parson.

Those are unfartunata things to say abﬁut a
person. Whatever har motivation might have been, ifF thsre
was soms personal prohlems bstwasn these t@o psople is

something that could have baen hraought out an cross

'axaminatinn, or something that should go to the waight of

the testimony, .certainly not its admissibility.

MR. CARR: Judge, sverything I s=a that thsy've
asked about irritability was connected to the marriage to
Cecil, during the periocd -— on the- hottom of page 15, during

the period Cecil was married. to Dorothy Jennings. How was
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her disposition, was she irritable, was shs calm. Could you

tell me about her disposition. The objection is mada thers,

.lack of Foundation in the Form of the gusstion. That's a

good objection right there ta that guestion.

MR, HéﬁUEY: Whare ars you?

MR. CRER: Bottom of paga 15, top of page 18. The
only thing that was put in there is the improper q;astinn
and tha form of tha question.

THE CDURT: Do you hava anygthing more to say?

MR. CARR: No, .Judge.

THE COURT: Do .you hava anything more to'sag?

MR. HARVEY: Just generally that the testimony
hers, sven as it goess to her ralaficnship, it is not just
limited to har relationship with Cecil, but goss to her
relationship with other pabpla as well. And har
ralationship with Cecil bsing the most readily apparent
Factor in observing Miss Jennings behavicr aﬁd

characterizing her moods, her daemeanor as icritable, and as -
short tempersd, at a time before ths spill shows that sha
had a pra-agisting candition in this cass. It’s directly
ralavant on thase points, and not to mention her pre- -

occupation with money.

MR. CARR: UWhat's that got to do with anythingT

MR. KARVEY: Motive.
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THE COURT: Do you have anything to say?

MR. CARR: No, Judge.

THE COURT: I'm sustaining th=a objection to it.
That was my impression whan [ initially read this. I am

atriking all that that he’s objecting to.

MR. NASSIF: Judgse, are you strikiné the part that
has to do as well aon page 26 with how often Dorathy Jennings
would have upset spells, which I think goas to the iasue of
short temparedness? About everytime we came up -- I don't
know how often that was —- if that doesn’'t go to short

temperednsss, and the question is not objected to at. that

point.

THE COURT: Na, st that paint it wasn't'abjactad
ta.

MR. CARR: It's all remote in time. It was all
baefore —-- time isn't svan Fixed. It would be sometims

before Cecil died. That could have been S0 years bhaefors.

MR, NASSIF: "No. If you look at tha dsposition,

you can Focus on the time. OF coursa, you've struck all

that.
MR. CARR: If you look on pages 25, avery wesak is
whan I told you she didn’t get along with Cecil, with my

folks. Your fFolks, is your dad still alive? Dad died in

May of *63., Mom diad in ’BB.
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MR. NASSIF: Right.

MR. CARR: Now that’'s 23 years, ﬁn, 13 ysars
befors the spill ocurred.

MR. NASSIF: 1S years befors ths spill she was
blowing her top. 1t dossn’'t s=sm to me to be remota in

time. She’'s a 50 year old woman.

MR. CARR: About ths tima'theg were married. [Ooas
that tell you samesthing? And I might peaint out in»tﬁs
winter of '73, that would bs admittedly bafore tha spill,
they visited her and shs was nice, psaceful and happy. In
fhe wintsr of '73.

MR, NASSIF: We’ll read that part toa.

MR. CARR: 1 know, but the point is, baqausa that
takes amag‘frnm the irritable problem. It’s clear shs got
happy when Cecil died and it was a had marriage an& sha said

on page 27 the main thing Dorothy and Cecil didn’t get

along.

MR. NASSIF: As I ramamber Dcrgthg Jennings, your
Honor --

MR. CARR: Shs's a8 vary nice little lady.

MR, NASSIF: She's had several strange
relationships, or strained relationships with her husband.

I think it just goes to temperament.

THE COURT: If I remembar correctly; I 1%m1tad a




10

11

12

i3

i

15

15

17

18

13

20

21

2B

23

2k

130

lot of the 1ntérrngation of her and some othsr witnesses
about what I considersd non-ralevant alements of the
marpital relations ar lack of them. I think that whoever
characterizes this as garbage, I dan’t remember which of you
did, was awfully accurate. I°’m sgrikipg it. Okay.

Who is next? Iris nanniﬁan is next if you've got
har donm.

MR. CARR: Have yaou dane these too, Judgse?

THE COURT: 1I've done all of them,

MR. CARR: Great.

' THE COURT: I may not have done tha last two. I

think 1’vs dons sverything but that.

MR. CARR: Lat’s ses, Dennison,

. THE COURT: As a matter of Fact, if you’ll wait

Just a minute ~— 1’11 gat it tomorrow. |

MR. CARR: The First objection I have on
Desnnison’s deposition is pags 12, line 21 and a half. Now
Ed Uaught had already dropped out of school.

THE COURT: Down through whera?

MR. CARR: Just that bart, 21 and a half tc 23,
just that sentence. My next ons would be on pags 25.

MR. NASSIF: Wwhy ara you obJaﬁting to that?

MR. CARR: It has no relevance to anything. Ed

Vaught had already droppsd out of school and Dominguez had .
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droppsd nuthnf school. Dominguez had not actuaslly dropped
out of school, he trénsEsrtad. .
HR. HARVEY: John Dnmingugz?
~ MR. EARR: Yes. Sunnydale.

MR. HARVEY: This is Sunnydala,

MR. CARR: UWherevsr hs transferred to. Hs wént to
collsge, I know that. That’s the cldest Dominguez boy. It
is not important whether he has or not. It has no relevance
to this casa that Ed Vaught and Dominguez had dropped out of
school,

THE COURT: What's your position?

MR. HARVEY: UWell, with respect to Dominguez the
testimony wasn’t really dirsected at him.. But as far as Ed
Vaught, it pgoes to whather or natxshs was still having
cantacté with him in 1978 at the timea of ths spill.

MR. CARR: Sﬁa npvinuslg could not hava had any
contact with Vaught, that’s what sha was saying.

THE COURT: 1 sgre= with the objection. I'm
étriﬂing it. Where is your ﬁaxt abjection?

MR. HARVEY: That's through lins 237

THE COURT: Yss.

MR. CARR: The naxt one is on pégaﬁas,-uaur Honor,
ling 18 over to page 30. Over to pege 30. 11 don’'t see

where any of that —— ove to page 30, lins 1. Most of this

<
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is Hagsn’s cross examination, ! believe, isn’'t it, or is it

all?
MR. HARVEY: Yes,

THE COURT: I think it is. You'r= not going to

read that? ,

MR. CARR: That’s correct, your Honor.

THE COURT: Bo you ﬁave any ohjections to
anything, or ara you going to read that? 3Sha just started
cross sxamining the page before. ~

MR. HARVEY: . Ths only thing I would want to read
on ths:cross oxamination —— I takse 1£ Mr, Carr is not going
to read ang of tﬁe cross gxamination.

MR. CARR: Yes, we're réading ths cross
axaminétian.

' THE COURT: From paga 25, line 19 fn'the end of
the deposition he’'s not. Up to that point he is. Sha
started the paga bafore.

MR. HARung Okay. We would then offer, I guess,
page es, ;ina 19 ﬁhfough pége 26, line 7. 1t goes to
backgrond, length of time at Sunnydale. Thsre's na
dbjactinn to it. He’'s jJjust not gaoing to read it.

THE COURT: De you have any objection to that?

MR. CARR: I don't care, Judgse. It doesn’'t have

to do with anything, but iF they want to read it. ; ‘//J//

—
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THE COURT: Okay. We'll leave it in. Any other

cbjectians?

MR. HARVEY: No, we won’'t offer anything passad

line 7 on paga Z6.

THE CDURT: Okay. All right. 1I'did read the last

twa depositions. Embres, do you have Embrea?™
MR. CARR: Yes. Page 15, line 16 to line 21.
THE COURT: Wa’vs besn through that bsfore too,
comment on other people’'s —-
MR. NASSIF: Right.

THE COURT: 1’1l incorpoats what each of you have

argusd on that. I'm striking it.

MR. HARVEY: Could I add to that obhjectlion, or to

pur respaonsaT

MR, CARR: Surs, you can add to my objection

anytime you want.

MR. HARVEY: Not to your objection, but to cur
response to your objection. I would dirsct ;hs Court’s
attention to the casa of ngg;gQgh_g*_gn;;g_ﬂggg;_ggéggng.‘

THE COURT: Do you have a copy of it7T

MR. HARVEY: 74 Ill.App.3d 560, 30 Il Dec.

THE COURT: SB&0.

MR. HARVEY: I've got those, whers the defsndant

enterasd into svidence the abhsesncs of injurises in a similar

)/
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situation, and it was held to ba admissibla, It’s our
position that logically a proof of, as the Court said, proof
of -~ let’s sBs -~ tha non-existence of proofF of an injury
during a period of similar exposure would be relevant.

MR. CARR: Ue nevép sa;d it wasn’t, Counsel,.

MR. NASSIF: It uﬁig applies to people testifying
aboyt somsbody elsa.

MR. HARVEY: - And a»parson who is in a pusitioﬁ to
observs spmeona who is in a similarly situated condition
would have the knowlsgdgse that would bs psrtinent to |
exprassing thair cpiﬁion as to ths health of the simlarly
situated individual, whether or not it ba a plaintiff in ths
case. — |

THE COURT: I think that’s been argued before. 1
don’t remembar if this cass has besn citsed. I will look at
it this svening. 1f I'vae changsd my mind, I will lat you
know and we can argue it futher. But at this point in time
I think the point itself has heen argued bsfarse.

MR. HARVEY: Okay.

THE EOURT: It would, therefaore, bae incorpaorated.
But 1 will look at the casa taniéht. 1F there’s any changs
I'11l lst you know in the marning. |

Any other objactiona?

MR. CARR: On page 16, line 6 and 7, refecring to.

e

re
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Hatthew.

THE COURT: Same typs of thing. If I hava any

changa, ['ll lst you know in tha morning.

MR. CARR: On thia one we don’t intend to read the
cross, That's all. We just don’t intend to raad the cross,

and tha radirect would bes their thing to read if they want

. to read it.

THE COURT: DQkay. Do you have any ocbjections to
anything, or esra you gaing to r=ad it7?

MR. HARVEY: UWse would read the cross up to page
18, line 3, but not the redirsct or anything passed that.

MR. CARR: UWell, if thay'ra going to read part of
it, .Judge, we will read the rest of it then. '

THE COURT: 0Okay. .

MR. HARVEY: In that case, wse’ll rsad the

redirect.

THE COURT: Now ;onking at the whole deposition,
does anyona have any obJactinné to anything elsa? Fina.

I think the next is Kalli Evans,

MR. CARR: Page 13, lina 285 pvar to page 1%, line
8.

THE COURT: Okay. I think ws've been through

thess befora too. I°ll incorpoats what sveryore said and

I'm atriking it. Ay cthsr-nbjsctiuns? . . JJ/,J

=
\
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MR. CARR: Page 15, lins 12 to line 16 on that

same pags.

THE COURT: Sams ruling. UWs've besn through this

before a8 numhber of times,

MR. NASSIF: How Far on lins 167

THE COURT: Through lins 16.

MR. CARR: Just Four lines there. Psgs 16, line 9

through lina 14%.

THE COURT: Sama thing, I'll incorporate ths

arguments and strike it,

MR. CARR: 'Page 17, line 3 to line 12.
. MR. NASSIF: Can you hold on Just a second? Are

you leaving in the question on pags 16, "Doas she sasm to

give a positive or anthusiastic attitude?” Line B, page 16,

the ansuwsar is yas.

MR. CARR: Yses.

MR. NASSIF: She can report on that, but you’re
nbjécting tao pecople that indicata that they’'re Fussy or
shart tempered or somatﬁing elsat

THE COURT: They were diffsrent grounds, Counsel.

MR. NASSIF: 0Okay.

THE COURT: That same ruling as befora. 1’11
incaorporate the argumants on it.

MR. CARR: 1B, linss 8, 8 and 10,

7N\
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;
THE COURT: Samm ruling, incorporate it.
MR. CARR: 19, linas 17 over to page 20, line 12.
THE COURT: Ws’ve basn through this a numbar of

times, same ruling. [’ll incorporata all Qrguments. -

MR. CARR: Page 21, line 21 to paga 22, line 7.
THE COURT: We've been through this, same ruliqg

and I’ll incorporate all arguments.

MR. CARR: Page 22, line 1B through page 18, line

MR. HARVEY: UWait a minute. Page 22, line 18
thrdﬁgh -

THE CDURT: Line 18.

MR. HARVEY: 1B through --

MR. CARR: Page 23.

.IHE COURT: Lins .

MR. CARR: I’va got lins 10.

THE COURT: Yas.

MR. HARVEY: I would respond, I don’t believse
wa’'ve addressed the issue anpaga 22, lina 1B through liné
23, This is a physical education teacher whose background
or training in physical educstion, and, in fFact, her dutiss
and responsibilities as a physical education instructor
requirs her to obsarve the physical activitiss of thoss

students who are charged under her care and supesrvision.




10
$11
12
13
14
15
16
17
1B
19
20
21
ee
23

24

138

Jessica White is'nns of those studsnts who is

charged under her cars and supervision. 5Shs has an

opportunity to obsarve, and, in fact, is trained and has a

duty to report on thosa thingg, sp it can bs determinad
whether or not the student should receive a propec grade, Or
15 cdnducting‘hersalf at the same level of activity and
skill as ths other étudants yhn are at her aga level. 0One
of the prubléms - I'm sorry, Robin.

MR. CARR: 1t says here Jessse, 1s what I've got.

MR. ﬁﬁRUEY: The analogy is to Jesse. She’s a
little méra pa;giva than Jessica.

MR. CARR: All right. I ses it.

THE COURT: Okay. Were you donea?

MR. HéRQEY: Yes. |

THE COURTY: Do you have anything to add?

MR. CARR: One responss to that, Judge, is that I
don't know that ws sver suggaéisd that shs dossn’t hava -~
that sha is earth Snund. or that sha has no hand/eys
bonrﬁinatinn. This is suggesting an illnsess that uwe dnn;t
claim that she's had.

MR. NASSIF: Finger and hand discomfort.

MR. HARUEY: &5he has Eiﬁgsr and hénd discomfaort,

So I believe that would affect. her hand-to-sye coordination,

or could very well affect it, in playing games such as

—~
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volleyball, or the othsr gamas'sha describes in hars.
Peripheral neuropathy I belisve is one of the things that's
commonly raised, however, it msy be characterized. I think
soma abnormalities were reported by Dr. Carnow with respect
to Robin.

MR. CARR: That she had no hand-to-sye
ccordinafinn, we never claimed that.

MR. HARVEY: You may not have claimed hand-to-sye
coordination.

MR. CARR: That's what you'rs asking, though.

MR. HARVEY: The claim that was made with her
would ba finger and hand pain over something that would --
this would bs tha'uﬁjantiva observation that would tend to
rebut the complaint. She couldn’'t very well testify that
Rohin Bowen didn’t have finger and hand discomfort or pain

other than -- you'd certainly object to that, on the basis

that she wouldn’t know it. We would say that the lack of

any ccmplaint_wauld indicate that she didn’t have it. But
she could testify to-the objective observation of no

impairmant.

MR. CARR: She's already taestiFied that she’s abls

to participats in physical activities. She daoss Fine. A

little more passiva, My shjisction to this question is that

-gou are suggesting that she should have that problem, by

J

N
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asking does she have no hand-to-eye coordination. That’s
improper to suggest that, unless you know that ujs have
claimed that she has no — that shB has claimed that she has
no hand-to-eye coordination, or, in Fact, bBing earth bound.
That’s what 1°’m quarreling with in this question.

THE COURT: I ’m sustaining the objection to it on
the grounds that were argued. 1 thought we had gone through
this before, but on the grounds that have been argued this
afternoon. I am sustaining it.

nR. CARR: Page 23, line 15 and a half.

MR . HARUEY: Excuse me Just a second.

MR. CARR: 15 and a half through -

THE COURT: Where 1 have noticed that type of
thing.

MR. CARR: Yes. But not with Robin.

THE COURT: He’s starting at 15 and a half. |
have noticed that type of thing.

HR . CARR: Down to line 22. The same reason |1 ’ve

given before.

THE COURT: We"ve been through that a hundred

times. 1’1l sustain the objection.
MR. HARUEY: If I could make an Offer of Proof an
that one, your Honor. Robin — or an offer of relevancy.

In any event, Robin Bowen in her testimony — actualy it was
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her mother’s testimony in her bshalf, testifimd that she had
persistent colds and fevers, and I believe a chronic cough,
a problem with a persistant cough. That's on pages 170
thrcughA7E of tha t;ial traﬁscript of Octoher 4, 18B4%. If
~you had a persistent cough, there’s certainly ncbody hetter
tquaiifisd or somebody in a better position to observe this.

MR. CARR: I agres that what you say is correct. 1
.don’'t have the transcript with ma. Based upon your
recammendation that her mothsr testifFied that way at a
relavant point in time while she was in school with this
feacher, 1 have to check the transcript. ! assume Robin
Bowen haﬁ a pa;sistsnt caugh.

THE COURT: Why don’t youw check that point. I°'ll
reserva ruling.oﬁ’it. Tell ma tomorrow mnfning. Okay.

MR. CARR: 0On the same pags, line 25, running over
to pags és, lina 11. Basically all of page 2% and half of

£s.

THE COURT: I think we’ve gone over this type of
thing. |

MR. HARVEY: VI guass 1 again would offer, she
complains of a8 rash or unusual skin cnpditinn, and the
teacher -- sha makes that compleint to Oc, Carnow as well,
stated on January 10th of this ysar, on pags 154 that she

had a very active rash for somecne who was so young,
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inferring that it was related to the spill, and Mz, Evans
hera tmstifies that if it was somathing that would stand out
she was surse shs would notice it.

MR. CARR: You’'re asking white patchas or

discoloration.

MR. HARUVEY: Rash would be discoloration.

MR. CARR: UWould not. I don’t consider a rash —-
if I meant a rash, 1’'d say rash. I don’t say discoloraion.

Discoloration would ba like a bruiss.

THE COURT: I'm sustaining ths objection. ,

Anything alsaT
MR. HARVEY: On page 23, Just for clarificstion,

you've resserved ruling on lines 11 through 217

MR. CARR: No. I’'m not objecting to 11 through 15

and a guartsr.

THE COURT: UWhers it starts I have noticed, down
through lins 22, I’'m reserving ruling on it whils the ‘
transcript is checked. O0Okay. Any other obhjections?

MR. CARR: Yes, your Honor, Did you rule out all
of 247

THE COURT: Right.

MR. CARR: Page 27 than, line B, to line 20.

THE COURT: Through line 207

MR. CARR: Yss. Papge 27.
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I
THE COURT: That doesn’t maks any ssnss at!all.
That goes out. Any other objsctions? |
MR. CARR: Pags 29, line 18 to page 30, liha 13.
THE COURT: I think this is the typs of thing

wa’vse gone through before too. .

MR. HARVEY: If I could state something for the

record.

THE COURT: Sursa.

MR. HARVEY: One of ths problems that's réportad
in DOc., Carnow’s report, and his testimomy is also d#rectad

at this on February 21, is that Debbie Rush was fatﬂgued. I
ot

balisvae it was in the afFternoon when her Fatiguse maﬁ most
|

|
prevalent, according to her or her mother. And that uwas, as
: o
you can tell From the way the quastion was phrased, that’'s
why it was phrased that way. It was in specific rsbuttls to

J
a specific complaint that we anticipated would bs placed
|

beforae this jury through Dr, Carnow's report. ’

MR. CARR: If you’'re representing that, Counsel, I
certainly will withdraw my objection to it. ; '

THE COURT: That's that First quastion and answsr
then? E

MR. CARR: Yes, on page 2£8. f

THE COURT: Okay. Objaction is mithdramni

MR. ﬂARUEY: With the colds, Dr. Carnow testified
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tha Dehbie had colds once or twice a month. On page 58 of

his February 21 testimony. The gquestion and answer on page
30, line 1 through 4, ”Have you ever sesn har exhibit the
symptoms of scmsﬁna with a cold or runny nose?” She said,
"] pan’t remambsr. Nothing real noticeablse, or I’'m sura I

would really remember that."”

MR. NASSIF: It starts on page 28, lins 23 at the

bottom,
MR. HARVEY: Right, the rebuttle to that begins on

lina 23, Again har sxposure to this psrson is on a. three
times a week basis, doing activities whare a cold would be

likely to manifest itsslf.

MR. CARR: What's the tastimony about Debbis Rush,

that she haa enlds all the timaT

MR. NASSIF: Colds once or twice a month, and
occasional sors throats with colds.

MR. CARR: I'l1l withdraw the cbjection to 1
through % on page 30. Sha’s‘nevsr édmplginad‘to anybody, we
haven't suggastéd tﬁat she nesds to complain to anghddg.

MR. HARVEY: I don’t think it would hardig be
unusual, if somsbody has a cold or congestaed to complain to

her P.E, teachar, sspecially given the nature of the

activities,

THE COURT: Not necesssarily. I’ve ruled on that
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hefora. 1 don’t think that’s necaesserily trua. The
chjection is sustained on that.

MR. HARVEY: On lines 23 through 25 an page 297

THE COURT: Right.

MR. HARVEY: It’'s withdrawn on lines 18 through

2l.

THE CDURT:. 1 through 4 on page 30.

MR. HARVEY: The objection is still made —~

MR. CARR: 9 through 13 is now thes remaining part
the Judge has stricken.

THE COURT: I thought it was S.

MR. CARR:. I'm sorry, 5. I'm snrrg,_Judga.

THE COURT: Any cther objectians?

MR, CARRR: Page 31, lina 14.

MR. HARVEY: Again on the record, on the
headaches, she complained of having hesdaches all the tima.
Barbara Rush did, when she testifisd on Debbie’'s bepalf. On
page 104 throgh 108 of tﬁa November 13 transcript. 0Or.
Carh6ﬁ~§lsc testified that thare was a symptom that Debbie
wes ﬁaving problems with on Fsbruary 21, page B2.

MR. CARR: It doesn't mean she should come
complaining to pesple of hsadaches.

MR. HARVEY: Thers’s also visible manifestations

of a headache that a littles girl would ba liksly to maks.
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MR. EARR: ‘whu says saov’

MR. NASSIF: My six year old daughter, among
ptharS,

MR. HARVEY: My thres gegr 0ld daughter.

- THE COURT: Well, my 12 ysar ald walked around

with a broken arm for two days.

MR. NASSIF: It wasn’t a headacha. Judgs, on page
30, lina B, havazgou ever seen her standing off to the side
rubbing her forshead, making a face like she was in pain.
Onca again, if a parzon has a headache, it's pretty tough to
go through physical education class. -Sha s3ys no, this is
all I'vs.nntice&, the hand to the side when she runs.

THE COURT: UWe've been through this a lot. 1
don’t think that thé ﬁésiticn hera makes this argument. {
would incorporate the arguments that you made before, both
sides, and maka the same ruling. I don't think it should be
raad.

MR. CARR: On page 31, Judge, line 1% to line 18.

" MR. HARUEY: On tﬁe same grounds of rslevancy?

THE COURT: The same graunds-af relsQancg.

MR. NASSIF: Your Hunnt,~thara's testimony by har
mother that she has frequent stomach aches, as I.racallacf.
Hava you ever sasn her holding the Front of her stomach,

doubled over?
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1 HR. CARR: 1Is that what you do when you have a
2 stomach acha, you hold the front of your stomach and doubls
3 over? It’s news to me. [t’'s a suggestive gquestion.
4 MR. NASSIF: Far a littla kid.
g5 MR. CARR: There’s no svidence that she ever did
B hold the front of har stomach, or we ever claimed that she
7 hald thé front of her stomach, or doubled over forward.
B MR. HRRVEY: All thaese things, the headachss, or
g the stomach pains, or whatever, they’re objective
10 manifestations that one might associate witﬁ that type of
i~ 11‘ injurg}-or that illness iE it in Fact existed. At the every
%q“x" i2 least, it would allow a reasonable person to guage the
i3 severity with th;h this person is supposedly afflicted with
14 thasa things. Did sha hava a stomach ache, well, not anough
15 for haf to da anything that one might do when they really
16 have that problem.
17 THE COURT: Ckay. I disagrse. My ruling is on
18 . the b%sis wa’va gons through this before. Thara is no
19 - relavancy. This ié sﬁch a nebulous, non-ohjéctiva, multiple
20 interpratation tgpa_cf matter. 1It has virtually no
21 prehativa valus. It is not ralevant. And there’s no reason
eec to let it bs in hera in an evidencs deposition. The
{:J, 23 objection is sustained.
E& e ;MR. CARR: On that same paﬁa, Judge, line 23, ave
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to page 32, line B.

THE COURT: 1I'll incorpaorate ——

MR. HARVEY: For the Eacnrd sha did testify —-— her
maothar taestified and Dr. Carnow baoth testifisd as to hsr |
having Frequent sar infections. The mother on 11-13-8%,
page 112. Naussea and gqueazsiness were testifiesd ta by Dr.
Carnow on February 21, page 57, anﬁ thes sar infections on
page S6 on the same day. Claimed that they occurrad
monthly.

MR. CARR: Whether she did or did not has got
nathing to do with her complaints. Not obligated ta
camplain to anybody.

THE COURT: O0Ohjection is sustained. Any other

ohjasctionsT

MR. CARR: 0On page 33, line 25 over ta page 35,

lina 16.

MR. HARVEY: With respect to the -- we’ll stand on
our afhar-ohjsctions. But with respect —— we’'ll stand on

our phJa;tions.

THE COQRT: Same ruling. It’s out.

MR. CARR: Pags 36, linae 9. I withdraw that line
9, and make it line 12. 0Over to page 37, line 17.

THE CﬁURT; Wa’ve bsen through all this, haven’t

we?
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MR. HARUVEY: UWall, this is Julia Kemner ma'fa
talking about hara.

MR. NASSIF: UWa've covered all that stuff, Ed.

THE CDURT: I'thiﬁk ws haQa.- '

MR. HARVEY: The ghservation on the rash, that is

a question that goes to the‘bbsarvation. In the triel Joyca

Kemner testiFisd that she had sczema. That was the main

point, it would be relevant to that,

THE COURT: 1I’'m sustaining the ohjection. Let’s

take a short break and then we’'ll go back to this.

(Short recess.)

“ THE COURT: I have read this Derrgudah v, White
UQgg:_Egmggnu, and I disagres with your interpretation of
it. I am going to sustain the position that I took bafora.
Tha ﬁppellata Caurt very strictly construed the questicn;:
and I don’t think it’'s raallg on paint with this, when they
said, The quastznn of whathnr, in defenss of a charga of
strict liability defective product based on dsfactive

design, a manuFacturer may show evidence of nonoccurrence of

injury from similar products, stating that that quastion had

not bheen dirsctly dacfdad in Illinais.

They cite immediately eftsr that Liberty Mutual on
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tga proposition that I think is mora in kesping with this
case. They state generally that it's a question of
discretion For the Court, and in the exsrcise of my
discrat;nn, in viaw of the varinQB factaors of sxpasure,
amounts, individual variabilities as to rsactions, and a lot
of othar Factors which havae beﬁn gone inte hundreds of times
in this case, and in ths exerciss of my discretion, I don't
think that it’'s relevant. Su I am taking the same position
that I did before as far as tha other person involved. I've
takan that consistently on other grounds alsao., [ would
incorporate those other grounds as the basis for my ruling
also.

I think the last one we had dons was up to line 17
on page 37.

MR. CRRR: Page 37, lina 23 to page 38, lins 7.

THE COURT: uWwe've gonse through this in a lot of
thesszdéﬁasitions.

MR. NASSIF: But, Judge, the thing about sitting
out, having to do with did she missAgpur class a lot. I
don’t remsmber that as heing snméthing that we said was
excludsable, It’'s a phys. ed. teacher.

THE COURT: I disagrea. 1 think it has bean

covered.

. MR. HARVEY: It sxplains what’s on line 18 through
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22 whare the question is hava you mvar received a nnga from
her parsnts asking her to sit or stend outdoors. Tha
responsa® was thars was one occasion. Then that is clarified
in line 23 to 25 to show that this wasn’'t a rsgular
occurrence. It was a one time avent,

MR, CARR: I gat ona note ona time. That's as
specific as you can get. She may have missed a class. She
had gone oncs to the doctor, she may have migsad a class for
that. Thét doesn’t maks you anything except a great

attempter.

MR. HARVEY: The question on'23, if the ona stays
in, the other should too, to sxplain that. Wall, thare’s
ons time whers she had a cold and ahother time she want to a
doctor, lmaves ona ——

MR. CARR: The qusestion sugpgests tﬁat sha sﬁuuld

ba a regular sittsr-outsr, and we haven’t argued that at -

all.

VNR. HARVEY: I haven't: suggested that sha’s more
susceptibla to colds, '

MR. CARR: All kinds of peopla have colds and go
to schaol. You're suggesting hére that she should be a

regular sittsr-outer.

MR, HARVEY: The point is that there was one tima

when sha had 8 cold ard her mother did ask her to sit out.
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MR. CARR: Right.
| MR. HARVEY: There was a tima when shea want ta a8

doctor. The fact that she had a cold and she had to sit out
once. indicates by not being a regular'sittsr—autsr,
indicates that if she did have this cold on one occasion
where she did sit out, the rast of th; tima sha didn’t would
go to the variation of that. ‘ |

THE COURT: I'm adopting the ruling that 1 made
before. I1'll take them over thea ansﬁtinns. arguments that

wera made befors.

MR. CARR: The next onea would bes on pags 45, line

11 to line 15.

MR. HARVEY: OQOur responaa.to that, your Honor, is
that if that 1swgoing to come out, which we don’t think. it
should, then also the material on line 7 through 10 should
be removed, because it’s the sams sort of thing, IF it’s
not relevant on the one hand, it’s not raelevant on ths
other. If we’re going to leave the material, lines 7 throuﬁh
10 on page 45 in, we cerfainlg dughﬁ éo leave 11 through 15
in to axplain‘it and put it in context with respect to the
plaintiffs in this case. UWe'wve taken out all material about
notes.

MR. CARR: Okay. The twa of the girls were not —-

uou may bs right. Tha notes From the two girls wera not
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connected with any of ths ones being esked about.
MR. HARVEY: Yes, they were. I take that back.
MR. CARR: Usll, then -~

MR. NASSIF: No, no, no notes from any parents of

any nfﬂtha children you've Juét spokan about.
. : MR. HARUVEY: You’crs right. ~

MR. NASSIF: It doesn’'t have anything to do with
the kids that she testifisd asbout that are plaintiffs in

this cass,.

THF COURT: Wa’'ll take it all out then, 7 through

15. _
'MR. CARR: No, they'rse two different things. One

is to be sexcused from P.E., from physical activity, and P.E.
class, short pericds of time. Thse naxt question, line 1] is
from doctors regarding any of thoss children suggsesting that
they shouldn’t Qn outside. That’'s in a different point,

MR. HARVEY: Well, your Honor, the point that’s

raised is that the activity and P.E. of going outside one

way or the other, it’'s still a note from the parent. If-

it’'s irrelevant on the one hand, it ought to be irrelsvant
on tha other.

MR. CARR: I dan’t Follow gaﬁ.

MR. NASSIF: Yéur Honor, I don’t tﬁink thosas --

MR. CARR: She had a doctor’s nota about a kidnay
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problam. They rsferred to that. I think sarlier on.

MR. NASSIF: Lee Kemnsr, or somebody else,
mentioned another note. That's a gusestion about the two
notes refer to —-

THE COURT: Okay. Rush is on page 't%. UWhare is
the othar ona?

MR. CARR:- On 37.

THE COURT: Okay. I stand corrected. 1’1l strike
11 through 15. I1'l1l leava the other part in. It does
relate to that. Any other objsctions?

MR. CARR: No, your Honor, that's all I have.

THE COURY: Do you have any objections?

MR. CARR: We don’t intgnd to read any of the
crussAaxaminatinn.

MR. HARVEY: We do, your Honor.

THE COURT: All right. Fine. Do you have any

'anectians to any of it7?

MR. HARVEY: UWe don’t intend to read any of the
cross by Mc. Woolser.

THE COURT: I think I struck it all out. No, I’m
sorry, I didn’t. That one guestion.

MR. CARR: Well, wse won't read 7 through 10 if
you’ra not going to read it anyway.

MR. HARVEY: Okay.
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THE CBURT: So it’'s all out again.
" MR. HARVEY: Mr. Woolar’s is all out.
THE COURT: Do you have any objections to angthing
that’'s left in?
MR. HARVEY: We would read ——
THE COURT: I'm assuming gnu;ra reading sverything
elss. Do yo have any objsctions tﬁ angthing?

MR. HARUEY: Ths reason ! stats that is Mr. Wooler

took hsr up on cross again. 1 would read his cross on page

&Sl

THE COURY: Okay. Fina. Do you have any
ohjections to angthing that you intend to read?’

MR. HARVEY: No, your Honor.

THE COURT: Fina. Great. Next would be Mable.
Gray.

MR. CARR: Ue mnva_to‘striks avergthiné from line
B thrnugh\tha end of the deposition.

MR. HARVEY: What pagaT ‘

MR. CARR: Paga.s. Except the parts on pags 3,
line 16 toc page 10, line E;

THE COURT: Well, I think in view of my prior
rulings, I ought to strike it all. I'm going to incaorporate
all of tha objections, and I think that part, on tha basis

of my prior rulings I think it should be stricken alsao.
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MR. HARVEY: UWhich part?

THE COURT: All of it will be stricken, including
tha part that he wantg 1sft in,

MR. CARR: It's Fine with me to strike it.

THE COURT: In view nEVmg priocr rulings.

: * MR. HARVEY: Nobody is objscting to it, your

Honﬁr.

THE COURT: Ha wanted it left in.

MR. CARR: All I'm saying is it’s not
objecticnable.

THE COURT: 1 thought you were objscting to it.,

nﬁ. HﬁRUEY: No, we want to read the whols thing.

MR. CARR: I think it’s proper, hecause thsy said
this parson says she was terribly fatigued all ths time and
had lots of back problems.

THE COURT: Wsll, if no one is objscting to it,

I’1l]l lmave it in then.

MR, CARR: I won’t object to it, bhacause I think

it’'s proper.

THE COURT: Are you aobjecting ta it7?
HR. HARVEY: No, we're offering it.
THE COURT: Fime. All right. I got confused

then.

MR. HARVEY: UWs would make the sams record that we
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mada with respactl£u Edith Daniels’ deposition on the
irritability and the short temperedness, sxcept the woman
went into it in considerable mors detail, sven greater than
Edith Daniela did, as to the spacifics and ths
charactarization-cf Miss Jennings vitrioclic nature, or short
tempered, irritable disposition, and all thasa things ars
item=s that have appanrad in court befors the jury. They'ra
ralavant For that reason.

THE COURT: Same ruling as befare, again. UWhoaver

characterized it as garbage wasn't Far off,
MR. NASSIF: Are you striking everything, your
Honor?

THE COURT: No, no one is objecting to that one

. part.,

MR. NASSIF: 1 mean sverything other than ——
THE COURT: Everything other than that.

MR. NASS5IF: Your Honor, what about the part about

her sesing a psychiatrist?

" THE COURT: Pardon? What page?
" MR. NASSIF: Pags 10, your Honor. Begins on pags
10, carries to the bottom of page 10.
THE COURT: Bottom of pagse 107
MR. CARR: What’s that got to do with anything?

THE COURT: It dossn’t have anything to do with
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it.

MR. CARR: Just because most psychiatrists have
mental problems. If you want to be a psychietrist that’s
avidsnce of a mental problem. You may be right.

MR. NASSIF: 1 didn’t say that,

MR. CARR: No, but you may be right.

‘ MR, NASSIF: 1I’m just saying soms strange things
are sometimes indicative --—

MR. CARR: This is really great, she was one of
the meansst peopls I have sver known, and I’'ve worked For
the public For 40 years, and with laots of people, but I've
never seen one that was a mean as sha is. |

MR. NASSIF: Wait a minute. What about her

smoking?
MR. HARVEY: Pags 13.
MR. CARR: Is thers an issus on smoking?
MR. NASSIF: Excessive smoking can cause
' headachss.

MR. CARR: Is thers an issus? Did we sver deng —;
MR, NASSIF: Yes, you did.
MR. HARVUEY: She doesn’t say ——

MR. NASSIF: No, no. During her testimony, as I

raecall, she said sha smoked and there was an issus regacding

the degrea, that she smoked, and I can’t give you 8
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refersnce right now.

MR. CARR: This is‘ramnta in time anyuay. At one
tims sha smoked a lot. That could have hesan anywhsere in
the past 40 gaaré.'

THE CDURI:_?ha did admit at ons time she did smoke
an awful 1lot, I dongt think that’s an issus. I think tha
question was what she had cut back to.

MR. NRSSIF; Thers was -a quastion of whethar aor
not -—- yes. How long that had persisted. I thought she
indirated -—- shs sort of downplayged it, your Honor, as I

~

recollsect.

THE COURT: Thers was some £ight as to how much
she was still smoking.

MR. NASSIF: Right.

THE COURT: I don't think thers was any issus as
to her having at one point in time smoked an awful lot. I
don't think that wes an issue at =all,.

MR, HARVEY: With respsct to both witnessas
remarks ;s to ng‘épéarant passion For gaing after monay,
which would be reslevant to sny secondary gain that tﬁere
might bs in bringing this lawsuit.

ﬂﬁ. CARR: That's not an issua that you can put
gvidance in on, Counsel. You cannot get at somebody’s

character tha way. That’s bharacter assasgination. Ths

ey
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‘next ons --

THE COURT: Regina Jasper.

MR. CARR: Page B, line 16 to 25. On ths subjsct
7,8, 9, 10 and 11 - §, 7, 8, 8, 10, and 11, all that
businsss about tﬁem buying a housa.

THE COURT: Until where on 117

MR. CARR: All of 11, pagse 12, line 1 and 2.

“0Okay. DOvar tao paga_la, line 2 is tha hest way to put it.

THE COURT: DOkay. So 6, limne 16 throgh 12, line

27

MR. CARR: On page 6 aver to page 12, line 1 and
E;

MR. NASSIF: Ares you abjecting to that as
irrelsvant?

MR. CARR: Indeed we are.

MR. HARVEY: Our paosition, I think, would ba Bill
Kemner has put his property damaga, and the relative
proparcty damaga.in'Sturgaon; or the unwillingness of a
cantractof or angbpdg alse to ﬁuild in Sturgeon because of .
tha sffect of the spill diluting tha'propartg valuss and
making it a legss attractive pléca to live.

Here’'s a parsnn'mho mnvad into Sturgeon in April
of '789 immaediately after the spill, while the clean-up was

still going on, and bought a place Just a block off thse

-




10

11

12

13
14
15
16
17
18
13
20
21
=
23

et

' 161

railroad tracks on East Davis Strest, having shopped around

‘and Fully aware of ths spill, and went in and sold her house

later in 1883 For a substantial profit. She bought it in
*79 far $19,500 and sold it in '83 for 526,500, showing an

increase in property valus, in the markst valus of her home.

In the very touwn where Bill Kemner is claiming his property
is worth less.

MR. NASSIF: @A portion of his property.

MR. CARR: I dan’'t think it’s probative of
angtﬁing. the fact that somebody bought a house or sold a
houss doss not reflect on the market value of Bill Kemner'’s
pasture land. We haven't aeven put it in aé 5 value for
subdividing, although that'’'s on= aspsect of it.

MR. NASSIF: Sure, you did, Rex. You put in
evidence that the fact that some contractor wanted to

develop it or something.

MR. CARR: Did not put on any evidence as to the

|- value of that. UWe are not claiming valua an the subdivided

. pfopartg.

MR. NASSIF: But you are saying that a subdivider
= uwall, okay. You didn’t put that on as your evidencas of
the property, howaver, you did bring that as a lost

oppartunity. It was put into svidence.

THE COURT: I belisva that's correct. .




1o

11

ie2

13

14

15

16

17

18

19

20

2l

a2

23

a2k

182

MR. NASSIF: MHere is an sxample of a situvation
where an opportunity was very good, despite being a hlock
from the railroad tracks.

THE COURT: I don’t think it’s probative. I think
ws'’'va gone through this befors, but regardlass of whethsr we
have. or not, thsre are sc many touch sﬁnnss-guu hava to
handle as far as comparables. Thers is nothing here that
makes this probative. In no way does it comply with
anything.

MR. HARUEY: Through psgs wheraT?

THE COURT: Page 12, lins 2.

MR. HARVEY: I don’t think you wanted to go that
far, do youw, Mr. Carr? Starting on pags 8, lina 5, that's
where the descision to buy a house and ths property value.
testimony sndé.l Beginning on page B.ws get into tha
testimoy where you haven’'t objected to and we lsft out,
whers she lived, where shs went in Sturgson.

MR. CARR: Well, if you'ra using that For the -
purpose of subsequent guestions ébouﬁ ﬁaalth, that's
perfactly all right.

MR, HARVEY: That's exactly what it’'s used for.

THE COURT: There is some stuff in here about
values on page 10, valuss of financing.

MR. HARVEY: UWe skip bhack into that.
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'THE COURT: A1l right. Okay. Let’s go to pags 8 °
through line 8, and then wa can read fram line 3.

ﬂR. CARR: On page B what line did you say?

THE COURT: Start on lins 9. That’s whers thay
marked thas ma2p so that shs.can show whera she lives. On
the last line of that, start getting into property values
again. Line 25 would have to go out on page 8. DOn paﬁa 10,
all of pags 10, all o pege 11, and the first two lines of
page 12 will all go‘nut.

_NR. CARR: To racap now, Judgs.

THE COURT: Everything will go out asxcept on page
B, liﬁe a tﬁfnugh page 9, line 24. That’s the only part
that doesn’t deal with property value.

MR. CARR: Okay.

THE COURT: Any other objesctions?

MR. CARR: Page 16, line 5§ to 25.

MR. KARVEY: Our responss would be -— This is a
child who wouldn’t be in a position to tastify for hersslf,
Just as the plaintiffs have ;estifiad. Tﬁa plaintiffs’
parants have tastified éb the health of their children, this
woman aught to be allowed tc tastify to the health of her
child, as something she would readiig cbhserve. The child is
unahle to testify as to her own health, tﬁat’s why the

plaintiffs testified to the health of their children.
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MR. CARR: This is not a doctor here that you're
asking the gquestion iF thsy developed any health problem.

MR. HARVEY: Neither were ths mothers of the
plaintiffs.

MR. CARR: Did you ask her what prnﬁlams sha's
had. What problsms —— something that could be that she
could diagnose. But naone of our people diagnosed anygthing.

MR. HARVEY: UWell, but they would state -- tha
guestion you would pose would be almost identical. What

hsalth problems have any of you had, or has your daughter

‘had, Mrs. Plaintiff, since the tims of the spill, and they

would go on and expound to tha problems.

MR. NASSIF: You also had the mother compare their
hsalth bsfores snd after the spill,

MR. HARVEY: That's exactly what we did hara.h

MR. CARR: Correct ma if I'm wreong, but hasn’t the
Court stricken these questions like this in the past?

THE COURT: I have on all the other depositions.

MR. CARR: All right. We'll stand by that, Judge.
1 forget all the reasons ws had now.

MR. NASBIF: Your Honor, I don't know if all --
what the reasons were when you struck these befora, but I
don’'t recall right now iF they were worded differently from

these qusstions or not.
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THE COURT: I think they wsre prstty much the sams.
Fall into a pretty consistent pattern.

MR. CARR: Your Honor, thas Plaintiffs have
obviousiy been able to testify qbout their childrsn Fn
questions identicel to what thess gusstions are. A mother
would know iF her child haa sxperienced health problems
simply From the Fact that she woﬂld ﬁm the ona taking the
child to the doctor. These Plaintiffs have talked
repeatedly, testifid repeatedly about takinguthsir chilren
to doctors and what the doctors told them.

MR. HARVEY: Even in instancss whan, liks with
Timothy Bowsn, when Carol Bowen testifisd about his haalth,
muscle aches and alleged pains, soma of thass children
testifid far thsmselves, but the méther would slways be the
on to sxpound upon it. “

THE COURT: Any Eurtﬁar argumsnt?

MR. CARR: No, Judga.

THE COURT: 1It’s out. Any cther objections?

MR. CARR: Pags 17, -lines 1 to 17. 1 really don't
mind -~ wall, it’s got no rslevaﬁca. It could have. Wm’'ll
Just ohject to 1 to 4, your Honor.

THE COURT: It will he ths samse on that. ANy
other obhjections?

MR. CARR: Page 13, lines 4 to 25. And all of
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pags 20 and 21, down to 22 -- to lins 22.

MR. HARVEY: Down thraugh iine 21 on page 207
THE COURT: Yes, 22.

MR. CARR: 22.

MR. HARVEY: I'm sorry.

THE COURT: I know it’s confusing.

MR. NASSIF: Entire page 20 is struck, or is

objected to, sl ths way down to lins 21 on paga 217

either,

aitheaer.

line 4.

THE COURT: Right.

MR. HARVEY: Our position is the same, your Honor,
TRE COURTI: Okay. I°'ll strika it.

MR. CARR: UWs won't read any cross.

THE COURT: I'm starting on 22.

MR. HARVEY: We don’t wan£ to read any cross

your Honor. Wse won't read any of Mr, Axlerod
THE COURT: UWhat about Wooler? He starts on 23,
MR. NASSIF: No.

MR. HARVEY: No.

THE COURT: Now do you have any objection on the

parts that are going to be rsad?

nR . HQRUEY: ND .

THE COURT: Dkay, fina.
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MR. CARR: I don’t think thera's any parts going
tn be read.

MR. NASSIF: No, no.

THE COURY: #Anything slse that'’'s laft?

MR. HARVEY: You mean ths deposition as a wholae®?

THE COURT: Yes. Right.

MR. HARVEY: Yeas, tha dapqsition will and, I
guess—-

THE COURT: Kennsth Rall.

MR. CARR: DOkay. Page 10, line 25, ovar to one
half of the line on 1 on page 11. I Jjust want to strike out
that part I wouldn’t recommsend him tﬁ anybody, and let the
answer stay, qunte; he was there, but that's all.

THE COURT: Do you mind if I mark on your’'s?

-HR. NASSIF: No, go ahead, Judge.

MR. CARR: The guestion is how de you know he was
an average worksr. Well, he was thers, but that’'s all.

MR. HARVEY: UWhat's the grounds For your
objection?

MR. CARR: 1It's character asséssination, uncalled
for whethsr he would or would not rscommeand him to anybody.

MR. HARVEY: The gquestion is whsther or not he’'s a
good worker, that's his assessment of his work ability.

MR. CARR: His answsr was he was just an avarags
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worker.

MR. HARVEY: How do you know that, 1 wouldn’t
recommend him to anybady, That's characterization of his
answer, Ha’'s sntitled to express it in those terms, whether
or not an smploysr would recommend an employes to somsbody
alse is certainly tha mannsr in which they’'d assess his work

-

mability.

THE COURT: 1 think I'll deny the objection. I
think that’s propar. You still have a.gervica letter over
there, so that sven makas it more relsvant.

MR. NASSIF: BGood point, your Honor.

MR. CARR: 12, lines 22 tg @5, and then all of ——
all doun to pags 1B, line 21, actually the only thing
apparently my notes indicate that we’'re nqt objecting to is
lins 22 on paga 12, over to pags 22, linas 1-to 20 on pagse
18. |

THE COURT: I'm lost. Could you go through that
ona more time. | |

MR. HARVEY: You don’t want that in there about
him stealingT

MR. CARR: That's caorrect. The only thing that we
don’t object to.

THE COURT: In the rast of the deposition?

MR. CARR: Yas.
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THE COURT: 1Is on pagse 1B, lines 1 to 207 All
right, that sounds good ta ms.

MR. NASSIF: Your Honor, Just so you can focus an
it, would you focus on line 16, page 13, where he talks
about his smployment being terminated, asks him why. That
goss to his credibility. It goss to his helisveability.

THE COURT: Pege 15, line 13.

MR, NASSIF: Page 13, liﬁs 16, your Hanor.
Beginning thare‘uith why he tsrminated his amployment.

MR. CARR: That's a conviction without a trial,
Juseph. ‘

NRf NASSIF: He's giving a reason for why he
terminated his smployment. |

MR, CARR: Well, it might.ba ralavant if we
claimed that hs quit bscause he was sick or tired or
couldn’t do the work. Parhaps that, the only relevant thing
—- thers’s nothing relsvant sbout it at sll.

THE COURT: Ue had a coupls of instancsslaﬁ
pffansas .or potential oEEaﬁses. Didn't.wa_go aver this one
too with this guy in Court?

MR. HARVEY: I don’t know. We had a bunch of them
with tha Vaughts.

MR. NASSIF: I think thare was ;— I think he was

asked.
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MR. CﬁRR:l There was a guy that was convicted of
somathing.

MR. HARUEY: Ed Vaught was convicted of somathing.

THE COURT: A couple of things, like ons of them
apant 8 night in jail for something. I think 1 barrsd
sverything that didn’t rasult in a conviction. 1IF I
remamber correctly. I think ona of them gpent a night in
jail or something, 1 think this ocne was in on it too on
tastimony, or attempted tastimony.

MR. HARVEY: We're not claiminq that this is
impeachment by way of a fslony or anything liks that, but
impeachment as to his tendancy to have a character trait
towards truthfulnass or honesty, and thers’'s a prior bad act
hsre.

MR. CARR: You think that's proper to do that? Do
you resally think that’s proper to do that? That’'s ths way
you're going to impeach somebedy’'s credibility is to bring
in the fact that an employsr Firad him for stealing? Not
likely. Not likely. That isn’'t ons of the appraved methods
of attacking one’s credibility. -

MR. NASSIF: UWell, not all of it discusses his
stealing.

THE COURT: I hate to tell you, but your Xerox

machina is dead, ths last few pages 1 can’'t rcead.
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MR. CARR: HMine works.

THE COURT: From sbout 19 on I can’t read a thing.

MR. CARR: 18 is discussing being fired. Then
abogut the Families came in. Tha Vaught Family comes in.
Then tha complaint about health problems. DBid he aver
complain to you of headathes or stomach aches? Didn’t
reguire any ~- Ronald ané Robﬁrt Vaught was threatening to
aus you because of smational distress. Any other member of

the family threatsn to sus you For firinpg Ronald and Robert?

No.

MR. NASSIF: Your Honar, you can cut tha stesling,
the stealing parts can come right now, and the fact that hs

was terminated. You didn’t have to say how did thet come

~about, Then go on to tha next pags.

MR. CARR: I’dnn’t think putting in that part
about he was tarminated --

THE COURT: What are you agreeing toT

MR. CARR: {That he was terminaﬁad.

MR. NASSIF: Line 1B through 18 an page 13.

MR. CARR: Thseras’s no problem with that.

THE COURT: 16 through 1B is okay.

MR. NASSIF: Then you go over —— than you go cver
to page 1&.and it ssys, on line 13, yowr Honor, wers you tha

person that actually firsd him? Yeah. Okay. What happensd
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after you firsd him? That was it. And then thera’s nothing
in there about stealing.

THE COURT: Any problam with that?

MR. CARR: You've got the fact in that he was
eventually terminated. I don’t think you nesd to put in, I
see no relevance that you wers the person that actually |
Fired him.

MR. NASSIF: UWa'ra not raepsating it, because he
nevar said that he was the ons that digd it.

MR. CARR: UWhat'’s that got to do with anygthing?
MR. NASSIF: Because thay all show up to talk to
him. I want to leava that part in there as wsell.

MR. CARR: No. That's the only reasan you want to
leave thathin there. |

MR. NASSIF: They threatsn tp sug the puy.

MR. CARR: What issus in this case is that
probative on? UWell, five minutes have passed, and you
haven’t thought about ﬁng;hing.

MR. NASSIF: 1 know snméthing about time, Five
minutes have not passsd. Because 1 think before i stick my
foot in my mouth, I don’t intend to ba criticized as opposed
to some other people who don’t think befaore they put thsir

foot in thsir mouth. Your Honor, I think it goas to this guy

has ciaimad he has. had headaches and hausea, and I think ths
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Fact that has has thesa smployment problems can bas and the
Fact that he got so irritated about baing fired that ha got
his whole Family togather to go out thers is potentially ~-

MR. CARR: Les the record show that hs’'s saying
this with onms big grin on his fFace.

MR. NASSIS: -- is relevant on tha issus of the
causes of his nausea, his vomiting, and his headachss. I
maan ha ohviously got very upsst about this thing, so upsat
that ha threatened to sus his former employer.

MR. CARR: He didn’t, 'his family did.

MR. NASSIF: It was bscause hs was 3o upsat he

couldn’t aven gat the words out of his mouth,
(Discussion held of f the record.)

MR. NARSSIF: It goes to tha issue, your Honor, of
the nausea, the headachses, tha other things that Dr. Carnow
testified in terms of Eatigua, depressiaon,

"THE COURT: I don’t think it really does. I'm
going to %ustain the objection, and also noting again as I
did befors, suing an employer in Missouri is diffsrent than
suing an employer in Illinois, under that secrvice lettsr
statute., I don’t think that ssrvice latter statute - 1

don't think there’'s anything probative in it, Az to the
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other things about observations or potential observations,
wa’va gona through that a million times.
MR. HARVEY: If I may, Just to add to the

probative —-

THE COURT: Just one tﬁing. what are we reading?
1 know wae're reading on page 13, lins 16 through 18.- Thers
was something elsa that you didn’t objsct ta. :

MR. CARR: Lines 1 to 20 on page 18 is my notes.

THE COURT: Okay. All right. I had lost it.

MR. HARVEY: On the issus that you Jjust ruled on,
on the probative nature of it.

THE“CUURT: -nnd relavancy.

MR. HARVEY: Robart Vaught'’s trial testimony, and
Br. Carnow's trial testimoy both indicated that Robsrt
Vaught's headaﬁhss and abdominal pain did arise after the
termination of this employment. Soms of tha Uaughfs, 1
belisve it’s Robert -- some of them have tremors —-

THE COURT: They’'va all got tremors.

MR. HARVEY: 1 guess thag'vs-allagsd_thag have it,
that shows that this is tﬁe sart of thing that would havé
some bsaring on that.

THE COURT: 1 don't think so. All ths
circumstances of that Firing, LF it had any marginal

probative value like that, the naturs of it so ocutwesigh,
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there’s just no way I’m going ta get it in. Thare ars a few
parts of this that have not been objected ta. Do you have
any objsctions to any parts of that?

MR. HARVEY: I’'m not sura.if ucu’vs-rulad on this
part or not, your Honor. - Thers's saveral diffsrent subjscts
that were dealt with hare and ona of tham —-

THE COURT: I said the other subjects we had gone
though hefore.

MR. HARUVEY: Page 16, at the bottom whers he
identifies ——

THE COURT: UWhat paga?

MR. HARVEY: Pags 16 at the bottom, through page
17. This ties right in with the follow-up gqusstions that
Mr. Carr d;dmpnt object toc on page 18, lines i through 20, I
helieve. This is whera Ronald Vaught came in, fillad out an
amplugmant application, questionnaira. It’s an exhibit and
the ;aspnnses that were taken on thers are admissions
against intergst in thisﬁlaysuit. Rll the responses were
there was nothing wrong with him, |

MR. CARR: I don't have any abJectihn to tﬁat.

Did I object to that?
THE COURT: Yes, I think you did.
MR. CARR: Let me look at that.

MR. HARVEY: It goes all the way over to pags 18,
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line 1 through 20.

MR. CARR: I don’t think there’s anything wrong
with that. I don’t know why wa obj)scted to it.

MR. HARVEY: DOkay. We’ll read that part too.

THE COURT: Dkay. Do ygou guys have any objection
to anything that’s left?

MR. NASSIF: Are ws all the wayT?

THE COURT: VUWe’re through Plaintiffs’ objections.

MR. HARVEY: Did you objsect all the way to ths end
of the deposition?

MR. NASSIF: I thought hs did, ygour Honor.

THE COURT: I thought he did too.

MR. CARR: I did. You're shead of me. I'm trying
to catch up. On pape 17 —-

THE COURT: We'rs putting back in page 1B, line
22, all of page 17, 18 lines 1 through 9, and 1% through 20.

MR. CARR: How about that businssa that Robert
Vaught, about he knows him. That should go in too,
shouldn’t it?

MR. HARVEY: Yas.

MR. NASSIF: Yes.

THE COURT: Yes. That probably ought to go in
too.

MR. CARR: Down to line 11 then gpoes cut then.
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THE COURT: Yes, from 1l on.

MR. NASSIF: 0Okay, your Honnf. Evarything slss |
he’s objected to, your Honor, ars things that we’va already
argued. We would just ask you tao incorporats our arguments.

THE COURT: So incorporated. Do gow have any
other chjecticna on anuthing that's left?

MR. HARUVEY: No.

THE COURT: Great.

(Court adjourned.)




10

11

. 1e

13

14

15

16

17

iB

i3

20

2l

ac

23

a4 -

178

STATE OF ILLINOIS )
TWENTIETH JUDICIAL CIRCUIT J

COUNTY OF ST. CLAIR )

I, XATHLEEN WATSON BRUNSMANN, one of the Official
Court Reporters, do hereby certify that the Foregoing

transcript is a true and corract copy of said transcript.

DATED: January 3, 1866.

KATHLEEN WATSON BRUNSMANN, RPR, CSR

ODfFficial Court Reporter




10

11

12

13

14

15

16

17

IB

19

20

21

22

23

24

to

DIS

"M 1 C CIRCUIT 1

COUNTY OF sT. CLAIR

I, RICHARD P.

>

GOLDENHERSH,

CIRCUIT JUDGE, do

hereby certify that the Foregoing transcript is a true and

correct copy of said transcript.

DATED:

\

January 3,

19B6.



