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URITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMNMISSION

At 8 veguler session of the Federal Trsde Commission, held
wt $ts office in the City of Washington, D. €., on the
27th day of April, A. D. 1944.

SO SSTORERS
Robert B, Freer, Chairmen,
Gurland £, Ferguson,
Cherles H., March,
Fwin L. Davis,
Williem K. 4yrses.

Irn the Watter of

eE &€ ¢ <<

ACME ASBERSTOL COVIERING AND FLOORING COMFPANY,
AEBESTOS, ASPEALT AND INCULATION s
BARUFACTURTING COMPARY, ¢
ATLANTIC ASBESTOS CORFPORATION, s
A, H, BENNETT COMPANY,
THE PEILIP CEREY MAKUFACTURING COMFANY, s
THE CLARK ASBESTOS COMPANY, ¢
ERTPIRE ASBESTOS PRODUCTS, INC,, ¢

GLLLEN«COLE COWMPANY, DOCKET WO, 4613

JOHNS«HANVILLE CORPORATION, ¢
EEASBEY & WATTISON CONPANY, ¢
L. A, RUBBEK & ASBESTOS WORKS, INC,, 3
G. A, MacARTHUR CONPANY, 8
KORRISTOWN MAGNESI A AWD ASBESTOS COMPANY, 8
W, &, NOIT COWPANY, s
PACIFIC ASBESTOS & SUPPLY COMPANY, ¢
FLANT KUBBER & ASBESTOS WORKS, ¢
THE RUBZROID COMPANY, ¢
EALY, MOUNTAIN COWPAXNY, ¢
ST ANDARD ASBESTOS MANUFACTURING COLTARY, 8

sorporstions; end .
DONALD TULLOCH, JE., s

ann fndividusl, ¢

FINDINGS AS TO THE FACTS ARND CONCLUSLON

Purguant to the provisions of the Federal WTrede Cormd seion

Act, the Federel Trede (ommission on Oectober 10, 1941, fssued
pnd gubgegquently served 1ts compleint in this proceeding upon
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the respondents wemed in the caption thereof; and thereafteyr, !
on Decembey 27, 1941, issued and subsequently served 1ts f
smended complelnt fn this proceeding uvpon the respondents |
named in the caption thereof, cherging them with wunfeiyr |
wethods of competition in commerce within the intent and
weaning of Sectlion b of the Federsl Trade Commlssion Act,
d¥ter the issuvence of ssld emended compleint end the £iling |
of respondents! answers thereto, testimony end other svidence

fv wupport of end in opposition to the ellegetions of seld

pompleint wers Introduced before an examiner of the Commission
theretelore duly designeted by 1t, snd selid testimony wand

other evlidence were duly recorded and filed in the office

ol the Comedasion,

therssfter, this proceeding regulerly came on for finsl
hoearing before the Commission on seld smended compleint, the
pnswers filed thereto, testimony end other evidence, report
of the triel exeminer end exceptions thereto, briefs in supe
port of and in opposition to the compleint, end orel erguments
by opposing counsely end the Commission, havins duly considered
the wmatter and heing now fully adviged in the premises, findsz
thet this proceeding is in the interest of the public end
welkes this fts findinzs ss to the facts and its conclusion
drawn thereirom,

FINDINGS Ac TO TEE FACTS

PARAGRAPH ONEs (8) Respondent Acme fisbestos Covering
pnd Flooring Compsny (hereinefter sometimes veferrved to as
lieme Asbestos) is a corporetion orgenized end existing wnder
the laws of the Stete of Illinolis, with 1ts offlice and prine
eipel place of business located at Fulton and Elizwbetn |

Streets, Chicago, Ililinols, IV 1s & winder or converter of "
Insulating meterials, and on or about October 15, 1935, s
became & sublicensee ol respondent Tulloch under United Stetes e
Poatent Wo, 1972500, hereinsfter frequently referred tc uas &

the Toohey patent.

{(b) Resgpondent Acbestos, Asphelt snd Insulation -
ganufacturing Compeny (hereinefter sometimes relerred to ws J
Asbestos Asphalt), successor to the Illinols Philip Carey g
Compeany, 18 & corporetion orgenized end existing under the
lews of the Stete of Yllinolis, with 1ts office and principal >
pluce of business loceted at 2100 West Fullerton Avenae, -

Chicego, Illinois. It 1s a winder or converter of Iinsuleting iz
wmeteriels, and on or gbout Ocvtober 24, 1955, beceme g sube- i
licensee of respondent Tulloch under the Toohey petent. 5
(W]
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{¢) Respondent Atlentic Asbestos Corporation (herelr.
pftur sometimer referred to as Atlentic Asbestos) is & core
poretion orgenilged and exlsting under the laws of the SBtete
of Wew York, with its office and principsl place of business
Located at 2128 Westchester Avenue, Bronx, Wew York., It was
orgenised on Jenusry 1, 1939, end was the successor by change
of weme to Jo Ogurovieh, Inc. It is 8 wmanufecbursr of fn-
pulating meterials, snd on or about Jenusry 31, 1936, becsme
g wublicensee of respondent Tulloch under the Toohey petent.

{(d} Respondent L., H., RBemnett Compeny (hereinsfter
sometimes referred to as Bennebtt) 1s & corporation orgeriwed
snd existing under the lews of the Stete of Mimmesote, with
fts offlce and principel rlece of business loceted at 113
Frst #treet North, Ninneepolis, Minnesote., It is e winder
or wonverter of lusuleting meteriels, end on or sbout Warch
13, 1836, beceme » subllcensee of respondent Tuwlloch under
the Toohey petent.

(e} HRespondent The Philip Cerey Kenufecturing Compeny
{hereinalter sometimes veferred to s Carey) 1s & corporation
organized snd exlisting under the lewe of the Stete of Ohlo,
with 1ts office and principel plece of business located at

Loceklend, Ohio, It 1g & manufecturer of insuleting meterlels,

snd on or ebout October 12, 1935, 4t became e sublicensee of
respondent Tulloch under the Toohey petent., The Philiyp Cerey
(ompeny, & New Jersey corporetion, wes & wholly owned gub-

sidiery of end hed common officers with Cerey, snd wac engéped

in the sele and dlstribution of products menufectured by
Garey. It wes dissolved by its perent In June 1941 for tex
reasons end 1te perent corporation took over its business,

1ts mesete, snd 1ts obligetions., Because of thls velationship,

no effort is made hereefter to distinpgulsh between acts pexe
formed by Cerey and those of 1te wholly owned end controlled
subsidiery,

(£} Respondent The Clark #fsbestos Compeny (herelnefter
sometimers referred to ss (lsrk Lsbestos) 1s & corporation
oreentzed end existing undey the lswe of the Stete of Ohio,
with 1te offlce and princlpsl plece of business loceted st
LE95 Fast 5bth Street, Clevelend, Chio, It ie ¢ winder or
converter of Insuleting meterliels, end on or ebhout Jaruary
2z, 1936, becawme a sublicensee of respondent Tulloch uwnder
the Toohey pstent.

{£) Respondent Bmpire Asbestos Products, Inc., {here-

inefter sometimes referred to es Empire Asbestos) is & core
poration orgenized end existing under the lews of the Stete
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of Wew York, with ite office end principel plece of business
loceted at Atles Terminel, Glendele, Long Islend, Tew York,

It 1s e menufecturer of insuleting weteriels, snd on or sbout
September 23, 1935, became & sublicensee of respondent Tulloch
undey the Toohey petent.

{h) Respondent Gillen-Cole Company (hereinefter powme.
tlweg referred to as Glllen<Cole) 1s & corporsetion orgenived
and existing wnder the lews of the Stete of Oregon, wiith fts
offlee and prinelpel plece of business locebed st 14 5. W.
Front Averme, Portlend, Oregon., It is ¢ winder or converteyr
of insuleting wmeteriels, snd on or sbout Wovember 17, 1936,
byeame & publicensee of respondent Tulloch under the Toohey
patent.,

{1) FKespondent Johng-¥enville Corporetion (hereinafter
sometimes referred to es Johns«Manville) is & corporation
orgenized end existing wnder the lews of the Stete of Wew
York, with its office snd principel plece of business loceted
gt 22 Best 40th Street, Wew York, Xew Vork, It is e manue
feeturer of Insuleting meteriels and ¢ owner of the Toohey
patent, On or ebout September 11, 1935, 1t grented en &x-
clusive license uwnder geld pstent to respondent Tulloch
carrying the exclusive vight to sublicense others, snd coe-
incidentelly therewith it received m sublicense under gaid
petent from respondent Tulloch,

(J) EHespondent Kessgbey & Mettison Compeny (herelnalter
sometimes referred to as Keesbey & Nsttison) is e corporetion
orgenized end existing under the lews of the Stete of
Permsylvenia, with ite principel office end place of business
loceted at fwbler, Pennsylvenie, It is a wmenufecturer of
insuvleting meterisals, and on or sboubt September 20, 1835,
beceme a subllicensee of respondent Tulloch wnder the Toohey

petent.

(k) Respondent L. &, Rubber & Asbestos Works, Inc.,
{hereinefter sometimes referred to es L. £. Rubber) fs s
corporetion orgerirzed and existing uncer the lews of the
State of Californie, with its office end principel pisce of
business loceted et 124 Eect Third Street, Loe Angeles,
Gelifornie., It is & winder or converter of Insuleting
materiels, and on or about November £35, 1936, beceme & sub-
licensee of respondent Tulloch under the Toohey pstent,

(L) ERespondent G. A. Necbrthur Compeny (herveinsfter
gometimes referred to es Wectrthur) is e corporstion orgenized
and ext sbing under the lews of the Stete of Minnesobte, with
ite office and principel plsce of business loceted ei 2387
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Hempden Avenus, 5%t. Peul, Minnesota., It 1s & winder or cone
verter of insuleting wmeteriels, wnd on or sbout Msreh 14,
1986, beceme & sublicensee of respondent Tulloch under the

Toohey patent,

{w) Kespondent NWorristown Magnesle and #isbestos Cowmpany
{hereinafter sometimes referred to as Norristown) is & copre
rporation orgenized and existing under the lews of the State
of Permsylverie, with 1ts office and princlpel place of busgle
negs located {n Worristown, Pernunsylvsenise, It is & menulacburer
of fnsulseting meteriels, snd on or about October B, 1955,
beceme & sublicensee of respondent Tulloch wunder the Toohey

patent,

{n) Respondent W. 8., Rott Compeny (hereinefter some-
times referred %o ss Nott) is e corporstion orgenized and
gxdsting wnder the lews of the Stete of Minnesote, witlh its
offifece snd principel place of business loceted at Second
Avenue North end Third Street, Minneepolls, Minnesote, It
ie 8 winder or tonverter of insuleting meteriels, end on or
ebout Februery 6, 1856, beceme & sublicensee of respondent
Tulloch wnder the Toohey petent.

(0} Respondent Pecific fszbestos & Supply Compeny (heree
insfter sometimes referred to as Pacific Asbestos) 1s s
corporstion orgeniged end existing under the lewe of the
State of Oregon, with its office and principel place of
business locegted st 5. V. Front end Cley Streets, Portisnd,
Oregon. It is 8 winder or converter of insuliting materiels,
pnd on or about Novewber 17, 19&6, beceme & sublicensee of
respondent Tulloch wunder the Toohey patent.

{p} Respondent Plant Rubber & #sbestos Works (hereine
efter sometimes referred to as Plant Rubber) 1ls & corporstion

orgent zed end existing under the lews of the Stete of Caliifornis,

with its office end principeil plece of business located wat

53% Brannen Street, San Franclsco, Cellifornie., It 1s v winder
or converter of insuleting meteriels, end on or ebout Wovember
20, 1936, beceme & sublicensee of respondent Tulloch undey

the Toohey Petent.

(q) Respondent The Ruberoid Compeny (hereinefter some-
times referred to as Ruberoid) 1s & corporetion orgenized
gnd existing under the lews of the Stale of New Jersey, with
$te office and principal place of business loceted wt 500 Fifth
bvenuve, WNew York, Wew York, It is s menufsecturer ol insulating

meterdels, and on or sbout October 7, 1935, becewme s sublicenses

¢f respondent Tulloch under the Toohey peatent.
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{r) Respondent Sell Nountein Compeny (hereinefter some-
times referred to es Sell Mountein) is e corporetion orgeniszed
end existing under the lsws of the State of Delewere, with Lte
office and principel plece of business loceted in Rockdele,
thio, It is & manufecturer of insuleting meteriels, end on
oy wbout December 18, 1935, beceme & sublicensee of respondent

Tulloch under the Toohey petent.

() Respondent Stenderd Asbestos Manufecturing Compeny
{hereinalter sowetiwes referred to as Stenderd #sbestos) is
a corporation orgenired and exlisting under the laws of the
State of Tllinols, with ites office and principal plece of
businese loceted in Chicego, Iilinols, I% 1s & menuflecturer
of dnsuleting meteriels, end on or sbout October 15, 1955,
beceme B sublicensee of respondent Tuiloch under the Toohey

patent,

{t) Respondent Doneld Tulloch, Jr., is en Individuel
with his office end plece of business locrted in Philezdelophie,
Pernneylvanie, On or about September 11, 1955, he was grented
enn exclusive license by respondent Johns-Kenville undsr the
Toohey petent, with the excluslve right to grent noneszxclusive
gublicenses thereunder to others, Pursuent to this exclusive
license, respondent Tulloch sublicenged the corporste responde
gnts ws aforeselid,

PLELCELPE TW0O: The corporete respondents nemed in
Feragreph One, except &s otherwlise specificglly set forth
thereln, esre enzeced In the manufscture, processing, ssle,
and distribution of Insuleting meterisls, &and in the course
thereof sach competes with others of seid respondents to the
extent thet competition heg not been restrained, lescened, or
destroyed es hereinefter setv forth., Pursuent to seles mede
in the course snd conduct of its business, esch suchk corporete
respondent (with the possible exception of Gillen-Cole) recu-
lerly trensports insuleting meteriels, or ceuses suck meteriels
to be trensported, scrose Stete lines to purchesers thereol at
locetions outside the Stete in which such shipments criginete,
celd corporete responcents heve meinteined, end now melntsin,
£ concstent course of trede end commerce In insuleting meteriels
emong end between the severel Stetes of the Unlted Strtecs,
Fespondent Doneld Tulloch, Jr., is not individuelly enreged

in the production, sele, or distribution cf insuleting weterdels,

but hees perticipsted 1n, slded, escsisted, end coopereted with
the other respondents in plenning, doing, and perforwming the
sets snd prectices herelnefter set forth.

PLRLGTLPH TEREF: (e) The principel producte involved

vl oy

in this procecding sre ssbestos peper, ssbestos rollbhosrd,
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ool felt peper, and sponge felt paper, which are mude in
verious welights or thicknesses; corrugsted asbestos paper,
whieh consiste of & sheet of flet peprer to which s shest of
sorruzeted peper hes been cemented; end pipe coverinzs, boller
Jackets, sheets and blocks, conslsting of several plies of
corrugsted psper, Plpe coverings are mede by rolling corrugsted
peper splraelly so es to form & cylinder, then cut into short
gections which arve gplit longitudinselly with one side open

srd the other hinged to facilitate fitting the two halves
pround v pipe. Plpe covering is mede in varying numbers of
plies of e¢orrureted psper end in varying inside dliemeters to
it different slzes of plpe. The more common forms of plpe
vovering are low-pressure coarse corrugated, low-pressure fine
corrugated, low-pressure lemineted, wool felt, sponze felt,
entiswest, frostproof, end high-pressure leminsted. Fipe
covering 1s weuvelly egold in three-foot lengthe, sccompenied
by steples and metel beands for use in holding it In pesitlon
when pleced eround plpes. Some pipe covering is wrepped

with canveg, end this cenves mey be of veryinz welghte or
etrength, Weterproof jackets sre sold for use with pipe
covering which, when inctsiled, will be exposed to the
¢lements, These jeckets mey be attached to the plpe covering
when sold or furnished sepsretely Tor sttechment st s leter
time, There ere numerous modificetions end veristions with
respect to the ebove products not necessery to describe heres,
ernd the vecord conteins more deteiled descriptionsg of the
verious producte mentioned sbove. There s e substantial
msrket for both plain end corrugsted psper entirely epsrt
from ites use by respondents as & materiel in producing pipe
covering, sheets, or blocks.

(b) Some of the respondents in this proceeding oyroducve
paper, corrugete 1t, febricete 1t into pipe covering, sheets,
and blocksy some do not produce peper, bubt carry; out the other
processesy end some merely convert corrugeted peper Iianto pipe
covering, sheets, &nd blocks, Those who only febricete paper
purchesed from others ere known in the trede ss winders or
converters,

FIRAGRLPE FOUH: (&) An NHE Code for the esbestos in-
dustrs wes epproved XKovember 1, 1839, with provision for
ecteblishin~ five dlvisions of the ssbestog incdustry., The
division pertinent to this proceedins wes the Asbestos Peper
end Allied Products Divicion, of which respondent Tulloch,
who hed previously been secretery of & trade essocletion in
the sebestos Industry end who hed been connected witl thet
industry since gbout 1922, wes maede meneger, The {oce provided
for the filing of prices snd for adherence thercto until other
prices were filed. In eddition, it euthorized the menbers of

C3ongnugsy
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gach dlvision to prepsre simplification and stenderdizsztion
gpeciTicetions end e merchandlsing plen which, subject to
review by the edministretor, becesnec binding upon the mscbers
of tre Industry when sprroved by three-fourths of the wmembers
of the divislon to wnich 1t spplied.

{b) Under the Code provision mentioned the members ol
the Lsbestos Peper end Allled Producte Division esteblished
& merchendi sing plen for thelr products the third revision
and correction of which, deted December 21, 193535, beceme ef-

fective, The neture snd perticulerity of the plen fg {llustreted

by its provisions releting to plpe covering., It coversd sll
peles of plpe covering by members In ell perts of the United
Btates except & Pascific Coest zone the limites of which were
speeified, Tt esteblicshed end cdefined clesgces of buyers, re-

culred members toc submit the nemec of customers to ¢ merchendlsing

comud ttee of the division, snc efter epprovel by suclh committee,
for the compiletion therefrom of & mester clessified ligt to
e svelleble to wewbere of tre Coae, with proviclon for ede
di tions or deletions subject to finel decislon by the Code
menecer, Definltions vere ecteblished of cerloed, mined cer,
stopover cer, end lescethen-cerloed shipments, with prohivition
sgeinst hiring the trucks ol customers or renting trucks to
suestomers or mekins ellowesnce for trucking cherges wherve the
meteriel was picked up et the factory or werehouse by customers!
trucks, Fectory polints, metropoliten sress, end menulieccturerc!
werehouses were defined., TUnite of sele were esteblished, Seles
vwere requlred to be mede et prices derived from one stenderd
liegt price, Price differentiels were fl1xed es between dif.
ferent thicknesses of coverings end dlfferent types of con-
struction, e&s between the different geogrephicsl zones, end
ts between the verious eclassificetlions of purchesers, Price
differentiels were fixed for differences Iin welght of ceanves
used on pilpe coverings, for weterproof Jackets, and for verious
types of bends., Procedures were esteblished for meny debails
of the hendlineg of guotetions snd shipments, & well as the
treetment of different clesces of customers following en ede
vence or decline irn price., The method of determining werehouse
prices weg specifled; the terms of peyment, including cesh
discounte to different clesses ¢of buvers, werc flxed; snd
fmportent Yestures of contrects were stincerdized. Consignment
stocks were prohibited., Substenderd meterlele could not be
offered below the normsl sellin:z schedule of the menurecturer.,
Territoriel zoneg vere delined for purposes of deternlning
freight sllowences, Simllerly deteiled schedules spplied to
otr.er products.

(¢} Before NRA there were ¢ few prectices such zs zonlnz,
customer clessificetion, freipght equelizetlion, end the use of



g standerd price list, which were in gensrel wse in the in-
dustry, but with differences in detell ws among different
compenties, The merchendlslineg plan, e portion of whicl is
briefly described sbove, was & composite and eleboration of
these more or less genersl prectices, supplemented by numerous
other provisions, wll of which were fitted together Lato a
detelled and definite written document. This wmerchendising
plern wes continuved In operstion until the Schechter dselsion,
end in penersl wes used thereafter untll 1t wes yepleced in
Wovembsy 1935 by w petent-licensing system, though with dge
paviures therefrom by individuel menufecturers, the distinction
being thet it wes not rigidly followed in ell 1ts detells after
the Schechter decision,

PLRAGHAFY FIVE: (&) In September 1931, applicstion for
petent wes made by certeln employees of JohnseWenville and
pursuent thereto U. 8. Petent No. 1972500 wes granted on
Septewber 4, 1954, end beceme the propertsy of Johnselenville,
Without reference to the technicel deteils of this patent,
the cheange effected by ites use Iin the menulecture of usbestos
peper and insuleting fabrics 1e the sddition of & smell pro-
portion of melted paraffin snd other ingredients te the mixture

of weter and ssbestos or other flbers while in the peper beater

being prepered for felting into peper, This fs claimed to
reduce the ebility of the fibers so trestea to ebsort molsture
from the slr without resulting in & peper in which the pores
between the fibers are closed. Also described is & mesng of
treeting the surfece of the lusuleting febrics with water-
repellent materdials to decreese the ceplllerity of the surlace
fivers for weter, The clelms of the patent, ten in nuwmber,
cover verious insulsting wmeterisls, includlng those heretofore
described, in which the wex treatment mentlioned has been ussed,

(b) When pipe covering msde Iin the ordinery way s
exposed to molsture-leden eir it ebsorbs moisture end sxpends
s1ightly, end when thereaefter 1t 1s epplied to pipes carryingz
hot geses or liquids, the hest from such pvipes drives the
mof cture frow the covering snd some shrinkese results, In
fnstences where this occure the shrinkese tends to ¢resete
seperetions between sections of the plpre coverling, thus ex-
posing small sections of plpe and detrecting from the ape-
pecrance snd in some dezree the efficlency of the insuletion.
Pipe covering mede pursuant to the Toohey patent is seid not
to shrink, or to shrink but little, thus overcoming vr sube
stentieslly reducing the effects of shrinkesge &s described
above, 'The experimentel en’ developmentsel costs of this
pevent to Johns«Kenville were ebout £20,000,

PARAGRAPH SIX: (&) fThere is= conflicting testimony s
to whether or not regpondent Tulloch epprosched & member of
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the industry in 1933, prior to the NREA Code, with & pisn to
use a petent for preshrinking ssbestos peper as & wmeens of
ptabilizing the price esnd merchandisine conditions in the
Industery throurh a pstent-licensing system., It 1s clear,
however, thet while Mr., Tulloch was maneger for the Asbestos
Peper snd Allied Products Division of the fsbestos Code he
was engeged upon & licensing plen for the industry wnder the
Toohey pebtent., Withln e month efter the issuance of the
Toochey petent Mr, Tulloch, with the cooperstion snd ussistence
of the larger and wmore fmportent members of the industry, wes
promotineg end developing & licensing system and werchendlsing
plan, Under date of October 11, 1934, HNr. Tulloch wrote the
general seles meneger of Keasbey & Mettison:

Genersl « J., ¥. Petent Xo. 1,972,500
on Insuleting Meteriel

T am enclosing e copy of the sbove Pstent for
your perusal end to be turned over to Nr. Blszden
11 he ceres te reed 1t (Com, Ex, 358).

These petent«licensing propossels were belng considered es

ar industry project for the common beneflt of the members of
the industry. Illustretive of this, on December 7, 1954, Wr.,
Tulloch, in his cspscity &s menezer of the #Asbestos Feper end
Allied Products Divigion of the Code, wrote to i¥r. Hernert
Lorahem, president of The Ruberoid Company, es follows:

Meeting -« Ke: Peltents

T wouwld like to arrange & meetlng Thursdey,
Decamber 13th in Wew York City, to discussg the
Low Pregsure Sltuetlon perticularly in connection
with certeln new petents,

Would 1t be possible for you to sitend such e
meeting?

1f not would Pridey, the l4th, meet yvour cone
venlences.

The metter fs vital to the paper end sircell
division end vour coopersation will be spprreciestec
(Com. Ex. 32).

On Pecember 11, 1934, Wr, Tulloch, in his cepacity s mansager
wnder the (Code, wrote A, 8. Blagden, president of Keasbey &
Mettison, as follows:
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Res Low Pressure Petents

Feferring to my letter of tiie 1Cth, the meeting
on the sbove subject, originelly celled for the
Jolms~Manville Conference yoom, has been trens-
ferred to the Commodore Hotel New York City, at
the same time, 10:30 ALM,, Thursdey, Dec, 13th,

the room will be reserved in my nsme snd posted
on the bulletin boerd (Com, Ex. 361).

Counsel for Johns-Wenville wrote that compeny on December LE,
1934, enclosing

# # & three coples of s dreft agreement between
Joehngefanville Corporetion end Mr., Tulloch snd
three coples of e dreft of subelicense agreement
to be entered into by Mr. Tulloch and verious
members of the trede, < & ¢ T am sending them
to you now so thet you mey lock them over before

the meeting tomorrow morning # & % (Com. Ex. 348),

Lfter the above meetinge wes held, Nr. Tulloch, under date of
Decenber 206, 1934, wrote Wr, Abrsham of Ruberoid, who had
beern wneble to stiend becsuse of sbsence from New Yorl:

Key License Azreement,

]

I sttach copy of revised license agreement.

This is submitted for your consideretion and I
will be gled to heve any comments you cere to

meke (Com, Ex, bl).

The enclosure sccompenylng this letter (Com. Ex. H2«p to N,
inclusgive) is & dreft of & proposed license wnder the Toohey
petent showing respondent Tulloch es licensor., This draft is
glgnificent fn Iindiceting whet the negotlaeting pertice hed iIn
mind, It provided thet the llcensor could esteblish minimum
selling prices end meximum terms snd condlilonsg of sale to
the verious cleeses of trsde, snd further:

The right and llcense grented hereunder is grented
upon the express condltions end limitetions thet

the Licensee shell not melke, use or sell sny sectionel
bLsbestos Paper Pilpe Covering, Sheets or Blocks, Reg
Felt oy Wool Felt Sectlionsl Pipe Covering, Sheects or
Blocks or other similer product used for the ssme or
similar purpose, which does not embody, employ end
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contelin the invention patented by seld Letters Pebent;
thet the Licensee shell not sell to seny menufscturer
of eectionel fsbestos Paper Plpe Coveringy Sheets or
Blocks, napy Lt oo Tool Pelt Sectionel Pipe Covering,
Sheets or Blockk or such other simller product, sany
peper or other product useful for wmany purpose for
which peper embodying, employing and conteining the
inventlon pstented by ssld Letters Petent ls wseful,
unless such psper or other product embodies, employs
snd conteling the invention patented by seld Letters
Petenty; eud thet the Licensee shell not sell any
peper or any such other product smbodying, employing
and conteining the invention petented by seild Letters
Petent to persons or corporations which ere not
Licensees in good stending under a license granted
by the Licensor wnder the sald Letters Petent as

herein provided,

When finelly executed, the license did not vontain the pro-

vision guoted sbove., Evidently k¥r., Tulloch sent sgimilsr drefts

of the proposed license to other importent menufecturers. A
Letter deoted Februery 8, 1935, from Keasbey & Wettison to WMr.
Tulloch refers to Mr, Tulloch's letter of Decembsr 26, and
stetese Mo s o we have plven conslderestion to the egrécm@mt
which sccompenied 1t proposing & license under U. S. Fatent
¥o. 1,972,500, and have the following comments to weke." The
letter continues by criticizing the possibility thet utnder
one of its provisions Keassbey & Mattison might be required to
pey double royelty, sugcested thet provision be made for an
interval to afford & licensee time to change schedules when

changes sre required by the licensor, end concludes by stsbing:

T manufacturers end smell winders representing

¢ guflficient percent of the output of the products
comine within the scope of this patent, sgree to
become Licensees, end you will meke the changes we
heve suggested 1n the proposed sgreement, we shsll
be plesesed to glve the metter further consideration

(Com. Ex, S9).

{naer dete of Jenusry &, 1930, Nr. Tulloch wrote kr., L. K.
Burgstresser, president of Norristown:

Generel - Meeting - Wed., 1/9
(Toohey Petent)

T would 1like you to sct eg & member of en Advisory
Committee on a merchendising plen under the Toohey
Petent.
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7111l you plesse sdvise whether you could ettend &
meeting of this commdttee Wednesdey, Jenuery 9, et
10¢30 AL, et the Hotel Commodore, Wew York, Unlzs
I heer from you to the contrery, will expect you to

attend (Com., Ex. 4).

The Commtttee referred to in the above letter to Norristown
Included representetives of Johns<Fenville, Cerey, Ruberoid,
Horristown, end Keesbey & Mattison., From his long experience
in the industry, Wr. Tulloch considered the volume procucers

to be Johns-¥enville, Cerey, Ruberoid, Norristown, Heasbey &
Metitlson, and Sell Mountelin.

(b) While these nerotlietions were in progresc, the
Sehechter declsion wes hended down end members ol the hAsbestos
Code, including meny of the respondente Iin this proceeding,
prepered snd submltted & so-celled veoluntery egcreement to con-
tinue weny festuree of the Code, Inciuvding the filirns of prices
with the edminictretive egency ena eaherence to the prices end
terms so flleo, snc with provielons looking to the prejaretion
of & merchandising plen, The sgreement wes preéepered in June
snd July of 1935 but was never spproved by Governmentel
puthorities and never beceme operetive,

(¢} During all this period, meetinze were held by Wr,
Tulloch with representetives of the more importent of respondent
merafecturers et which the proposed llcensing plen, the terns
of the license from Johns-kKenville to kr. Tulloch, the terms
of the sublicenses to be issued by K¥r. Tulloch, sBnd the terms
of the merchendising plen te be stteched to such sublicenses
were considered in detell, Drefts of such agreements were
prepered end revised from time to time pursuent to sug-estions
by verious perties., Severel of the meetings referred to wers
held ir New York, end et leest one such meeting wes held in

Chnicego,

(d) ITllustretive of the finsl steges of the nepotietions
cerried on concerning the licence sgreements, ¥r, Tulloch,
under dete of September &, 193E5, wrote Ceorge W, Wille, Jr,,
ol Cereys

T enclose egreements for your conslideretion in

connection with the proposed licence under the

Toohey Petent.

I wnderstend thet you will edvicse me Kondes whether

theze meet your epprovel for signeture by your

compeny (Com. Ex., 5).



o
L2

s
a3
[~
€

On September 7, 1935, Mr. ¥ills of Cerey replied, sckacwleds
ing the ebove letter and "dreft of
between Johns-Menville Corporation end yourself, ¥ sugzested
g number of chenges, and continued:

I heve hastily exemined this spgreement In ordey

to be eble to heve something In your hends Hondey
morning, I will exemine it further end if I have
any other suggestions or comments will wire you
Bonday, I you heve no word from wme by wlre
Wonday, you mey consider this as wy spprovael of
the proposed license between Johns<Nenville
Corporation and yourself, granting you the wxight
to license others, This, however, does not cone
gtitute my epprovel of the form of subllicense
referred to es "Bxhibit A" which is to be atteched
to this sgreement as I hsve not sz yet haed an
vpportunity to exemine seme., fAs I wdvised you over
the phone Thursdey, I would try to spprove the form
of license between you snd Johns-¥Menville, whereby
you acquire the rizht to license others, so that
you would heve my spprovel or disspprovel not
leter than sometime Monday, but I did not egree,
as your letter suggests, to advise you by Kondsy
vhether the subllicense form Exhibit & met with

wmy approvel for the sizneture of the Philip Cerey
Conmpeny. Thet is & metter thet regquires not only
wy consideretion bubt aelso conferences with our
officiels vespecting the proposed schedules which
you included in yours of August 30, # # # {(Com.
G, B4, B).

September 4, 1835 Loreement

PARAGRAPH BEVEN: (&) On September 11, 1935, ar exclusive

ticvense from JohnseKanville to kr. Tulloch granting hilm exe

clusive rizht to sublicense, &nd a sublicense thereunder from

Mr, Tulloch to Johns«Menville with sccompenying "Schedule of
Mintmum Prices, Terms snd Conditions of 8ele" for 1icensed

meteriels, which schedule wes known ss the merchendieing plen,

were finelly executed. Some chenges of little consecusnce

rowrld
¥r, Mills of Cerey on September 13, 1955, sending him coples
of the documents e&s executed, Mr, Tulloch charecterised such

were mede et the time these sgreements were silgned,
chenges thus:

You will note thet there sre & few chenges butb
I think only minor ones (Com. Ex. 8).
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D. 4615

{b) In the form executed, the exclusive license to Ur,
fulloch, smong other provislons, geve him the exclusive right
to sublicense others on terms no more favorable than those
sonteined In the sccompenyline sublicense to Johns-kenville;
required the peyment by Mr. Tulloch of €1,250 per vear tom-
pengation to Johns«Menville; provided meens for elthsr perty
$o terminete the spgreement; end provided that at vegiest of
JobnseWenyille Mr, Tulloch should bring sult sgeinst any fne
Pfringer of the pstent. The sublicense referrsd to in the
gxclusive license geve Johns-Manville s noeneegxcluosive license
mder the pestent; required peyment of royelty fees to Hr,
Pulloch smounting to one-fourth of one percent of ths 1ist
velue of licensed materiels described In an sccompenying
gcheduley provided rizht of inspection of books; pronibited
the sublicensee from sellin~ et lower prices or upon terwms
or sonditions of sele move fevoreble then specified by the
Licensor; provided liquideted demeges of 50 percent cof the
proper net selling price be peld to the licensor on eny seles
of licensed meteriels In violetion of the licensorts schedule:
gsteblished procedure for arblitreting disputes concerning the
sareement; provided meens for termineting the sgreement; end
contsined a nuwber of other provisions,

Y

(¢) The wmerchendising plen esteblished pursuent to the
sublicenses granted by Mr, Tulloch defined the veriocus clesses
of purchesers snd permitted clessiflcetlion or recloselificetion
of eny buyer by the licensor; reguired thet contrects with
buyvers be in conformity with the merchandising plen; estebe-
lished time limits on guotetions end shipment of orders;
specified the menner of hendling price advsences or declines
with customers end the neture end extent of protection which
wmight be eccordsd customers or clesses of customers; fixed
the cssh discount and terms of payment; prohiblted future
dating of Invoices or the furnishing of conslpgnment stocks;
fixed a8 differentiel for warehouse prices; prohiblted ssles
of substanderd materlels st less then the esteblished prices
without specliel permlgsion; specified the manner of handling
returns of meteriel; required thet unit prices be figured to
the fourth decimel point end provided for the disposition of

subsequent decimels end the menner of flguring extension tobtelgsy

prohibited loens of licensed wmeteriels; sateblished & pricing
method on other then standsrd size meterisls; requirsd thet
all invoices, estimete blanks, guotstion sheets, or other
pepers used in guoting or selling conform to pertinent proe
visions of the licensey forbede alternste gquotetions on public
bides wnieh resulted in e lower price thaen suthorized; deteiled
the wmenner of involelny moteriels; prohibited splitsing of
comad ssions with purchesers or the use of fictitious Involcesy
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requl red that estiwmetes from blue prints be for a gpseific
guentity and thset sny sdditlionel msteriels needed to ccuplete
the job be charged for et the seme rete; and prohibvitec any-
thing not specificaelly permitted in the schedule,

Following these generesl provisions, thes sgpeciel cure
ditions etteched to the sele and distribution of the vardous
Licensed producty were set out sepasrstely. One of these
sohedules covered pipe coverings, sheets eand blocks, of the
severel types and defined stsnderd construction theresol’;
gpecitied wdts of sale; supplied tebles for caloulabting
areps of sheets end blocks; fixed stendard list prices for
pipe coverinzs, sheets end blocks, and required prices vs
guoted in terms of discounts therefrom; outlined factory
sones; divided the country into geosrephlcesl zones for pricing
purposes; specifled the extent to which frelight sllowsences
might be mede; esteblished price differentiesls for diflerent
welighte ol canvas, for different types end numoer of bands,
snc for weterproof jeckets with or without sccessories;
specified the method of figuring prices on sheebs wnd blocks,
flat, curved, or with cutouts; defined cerloed quantity, the
method of applying cerloed prices, end the handling of stope
OVEr ©8rs.

The sehedule on corrugated or indented amsbsstos paper
excluded from 1ts epplicetion & few of the sxtreme western
Stetes, the exect limits excluded belny defined; Iixed the
wndt of sale and specified stendard sizes; specified the
prices to the verious clesses of purchesers in cerlot snd
LOL guentities; defined cerload end LOL shipments; fixed dit.
ferentiels for werehouse prices; made provision for speclal
grades of these productis and prices thereof; snd outlined the
wenneyr in which freight might be eguslized, naming the pointe
to be used for equelizetion purposes.

The schedule for high-pregsure laminsted esbestos plpe

covering, sheets end blocks, defined the unit of sele; specified
constructions considered stenderd; required thet prices be made

foo.b, fectory In terms of discount from e stendera 1listy
specifiea points to be used for frelght equelization pur oses,
forbade guoting prices on & freight-sllowed besis unless dew
mended, and then only when celceulested sccording to s sgpeclfied
formule; established differentiels for dilfferent welghts of
cenves, types end pnunter of bands, end weterproof jaclkets;
pteted & formule for figuring prlces on sheets esnd blocks and
price sdditions for speciel sizes, curved, or cylindricel
ghepes or cutouts; mede the plen eppliceble to all but the
Paclific Coest territory as defined; and fixed the prices for
the different clessificetions of purchssers,
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The schedule on esbestos peper snd rollboasrd wes meade
sppliceble to ell of the Unlted Ststes except & Pecific Cosst
rone which wae defined; specified units of ssele; gsteblished
stenderd welehts end dimensions end fixed the prices tnevrelor
in ceriotbt or LUL guantities end ws between different clepsl-
fleations of ecustomers; defined cerlosd shipments, wixsgd cars,
powl cers, sand LCL shipments; fixed differentisly for were-
house prices end prices on speclal grades; provided the forwmuls
For eguellizetion of freight and spscified points to be used
for frelpght ecsuelivetion purposes; esteblished the relation
between welghts end thicknesses of paper and rollboard and
regul red thet other thicknesses bs quoted on the basgis of the
next higher stenderd welght.

{(d} 7The merchendising plan described ebove ie 1y general
sutline snd in meany detells merely & re-establishment, with
edditions, of the merchandising plen crested by these respondenis
gnd others under YHEA, The principel differences are thst the
present plen subetitutes direct price fixine for price report-
ing, stops some loopholes for competition which existed in the
Wrh plan, end provides more direct snd effective meens of
enforcement., The differences which exist between the two plans
pre largely & maetter of degree rather then principle.

PERAGELPE EICGET: {e) At verious detes between feptember
11, 1935, when the license egrecments vwere executed by Johnse
¥aenville, end October £&, 1935, sublicenses were executed with
twelve other members of the industry, including more lmportent
members such es Carey, Ruberold, Worristown, snd Keesbey &
Wattison, The merchendising plen sttached to the sublicense
to JohnseMenville besrs the stetement; "Effectivewwupon &
dete to be fixed hereafter by licensor," ‘These sublicensess
did not proceed individuelly to operste under the sublicenses
when grented, or as soon thereafter as possible. WMr, Tulloch
fixed WNovember 1, 1935, &s & common effective adete for the
commencement of operstions under the pstent in sccordance
with the merchendlsing plen described.

(b) fThe licensine svstem wes viewed by menmbers of the
Iindustyry e being e progrem by end for the industry. Thie
sibtitude on the pert of both licensed and unlicensed concerns
is 11llustreted below, The Chice o office of JohnseMenville
grnnounced the effective daste of the merchendising plean to
thelr selesmen by & clrculer dseted November 1, 1935, reeding
in pert:

We heve been sdvised thet effective November L, 1950,
the Low Pressure Insuletion KMenufecturing Indusiry
beoins operetions under s petent end license sgreement.
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D, 4615

The peatent covers the menufecture of "Pre-shrunk"
insuletion meterisls,

Under the tevms of the license, we snd other mearnue
fecturers must manufecture end sell our products
involving the petent in strict accordance with

rules end price schedules estsblished by the Licersor,

e have just been wdvised by the Licensor of the
estebly shment ¢of & schedule of selling prices, ef-
fective November l, as per atteched copy.

Wote perticulerly that this schedule provides for
an incresse in the price of Low Pressure Plpe
Coverings # 2 ¢ (Com. Ex, 302).

On Decewber 17, 1955, Clerk hsbestos, which wes not then e
Licensee, wrote Mr., Tulleoceh, steting:

Not heving received any further correspondence
since November 14th, 1955, we sre enxious to know
1f the present setw-up on low-pressure covering is

in effect now,

The reeson we ask, ls thet we heve been following -
the prices egs you leid down end find thet our com-
petitors sre not doing this, In fect, the Poewils
Lsbhestos Compeny hed steted thet they did not receive
emy new prices snd ere still guoting the old,

i

Pleese let us heer from you et once (Com, Bx. 1BI).

On Decewber 24, 1935, Ehret Kagnesie Wenufscturing Cowpany
wrote Kr., Tulloch in part:

If you expect the Ehret Compeny to live up to the
letter of your Merchendising Plen 1t ig going to
be necessary for gou to send direct to us eny
mewxos or rullnes, perticulerly regardinsg chenrce
in price or price clerification,

Ve reallize we are not e Licensee under your patent
but we ere desirous of living up to e£ll the rules
end reguletions Just 8s 1L we were, bubt we cen nost
do it unless we get the information just es soon
gr ell Ticensees get it (Com., Ex. 137).
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{nder dete of December £7, 1985, Worrlistown wcknowledged &

memorendun frow kr. Tulloch concerning the sbove reguest by
Ehret, end concluded by steting:

We would suggest et the time you send the fhretl
Wepneslie Wig, Compeny thelr copy thet you forward
copy of such informetion direct to Grent Wilson,
Inc,, 4101 W. Taylor Street, Chicego, Ill, {Com.
Ex, 138Y).

On Jenuary £, 1966, wr. Tulloch wrote Worristown concerning
the Bhret request, steting in pari:

Tan view of the fect thet thelr finenclel errencement
is such thet they precticelly control two sccounts,
which I hope will be Licensees, 1t does not seen to
me thet there cen be eny greet emount of herm dene
(Com, Ex., 18%9),

Clerk Asbestos, upon tre inslstence of Ehret, one of whose
officiels streccsed to Mr., Clerk the price«contrcl end stebilie-
vetion beneflts reather than any edventeges of preventing
shrinkege throurh the use of the petent, beceme & llcensee
soon after the correspondence quoted ebove., HAtlentic Asbestos,
one of the respondent licensees, recelved the understending
thet the licensing erreements end merchenalsing plen merely
constituted & method edopted by the Industry to stebilize
asbestos products,

PLRAGRAPE NWIKLD: The merchendising plen put inte effect
Novewber 1, 1935, represented the result of common cconsiderestion
by end understendings end sgreements among some of the more
ilmportent members of the industry, including Johns-Menville,
Cerey, Fuberoid, Norristown, end Feesbey & Wettison, Begine
ning soon efter Kovember 1, 1935, end continuing thereafter
chenges were mede from time to time in 3ts proviesions, In
generel, these chenges were made ss & result of common cone
gideretion by the subllicensees and, insofer eg possible In
such & group, understending end esreement smong them, From
¢ technicel stendpoint, ell changes made were necesserily
oréered by kMr, Tulloch In his own nsme, bult such cheriges
rerely, 1Y ever, represented truly Indeprendent ection by him,
in fect, Kr. Tulloch consistently followed & policy of holcing
meetings with groups of licensees et frequent intervels to
discuss proposed changes in prices, terms of sele, snd other
feetures of the merchandicing plen which were suprrzested by him
or by others, In sddition, he regulsrly conducted nepotistions
concerning such metters with licensees Individuelly snd ss &
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go-bstween for verlous licensees, The examples set out below
1ilustrete these sctivitles es well ss the industry sttlitude
referred to in the preceding pererreph., In e memorendun of
Februery 3, 1936, eddressed "TO ALL LICENSEESY™ Nr, Tulloch
steted:

I would 1like to cell & meetine of sll Licensees &t
the Commodore Hotel, New York City, on Wwednesdey,
Februery 19th at 10:30 AWM.

There are e number of matters of lumportence to
discuss, Pleege advise promptly whether or not
you wlill be present (Com. Ex. 142).

In & memorendwn of Februery 20, 1895€C, eddressed to licensees
¥r. Tulloeh gteted:

Subjecty Comnittee Meeting w
Aisbestos Peper (roup

T would like to cell & meeting of the sbove group
to shepe policies on seversl metters for submission
to & meeting of licensees eround the widdle of

Merch,

The meeting Ls cslled for my office et 10:00 A, %, ,
Thursdey, Februery 27.

Pleese sdvise proaptly whether you cen ettend
(Com, Ex. 146).

In writing Mr, Tulloch on Februsry 24, 1936, the president of
Korristown, in discussinzs pricing of Foll and gsbestes, steted

in psrt

¥e do think, however, thet the Industry should
reprice the 1/2" thick Alrcell Boerds when sold
es & boerd without foll end this price should

not exceed 3«5¢ per square foot to keep 1t in
line with other thicknesses., My recson for sske
Ing this s thet there will be some demends for
this c¢less of wmeterisl and contrery to whet we
mlight say or think there is now belny discussed
this price by the user of such thickness of boerc,
In the event the Industry esgrees to this we would
not price our 1/2" thnickness of boerd lower then
the price originally ecreed upon or £0.,0608 per
gguere foot &nd we will base our guotations on
this price.
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I wish you would teke this up with the Industfy
end see whether they will not agree on the price
w#g outlined above (Com. Ex. 147).

Tnder dete of July 28, 1986, ¥r., Tulloch saddressed & wemorendus

to Licensees concerning change Iin Price Schedule YI, sbating
in pert:

Under seperste cover you are being forwerded coples
of wevision of Schedule II.

You will mote thet meny polnts Indicete thet I have
wsed my best Judegment in adopting cowpromises whith
geem to be in the best interests of the industry
where differences of opinion on the pert of 1licensees
gxisted (Com. Ex, 321).

On September Zz, 193€, Yr., Tulloch's office sddrecsed e
wmemorendum "TO ALL LICE SEESY™ concerning cutwsize boerds to

equipment eccounts, steting Iin peyrt:

4% our recent meeting it wes sgreed you would glve
furtheyr considerstion to the above subject and
meke a study of the following suarestion designed
to eliminete loss on weste. I shell asppreciete
your gomment et your esrllest convenlience. The
following is the sugpestion # % ¢ {Com. Ex., 324).

On Qctober 29, 1956, WMr. Tulloch wrote Acme #sbestos cone
cerning removing ¢ provision in the schedules for protection
of mechenl cel contractors and steted In perts

2o Tar as the esst is concerned, I'wm sure we can
remove it

Can you let wme heer on this by return meil &o
thet we cen meke s decision before printing our

new schedules.

Will gprpreciete {t 1if you cen egree with this
viewpolint, and would like to know whether others
in your territory, sccording to your recollection,
feel ss you do sbout 1t (Com., Ex. 214).

On Wovember 9, 1936, peme fsbestos replied to Mr, Tulloch's
inguiry, expressing dlssgreement with e sucrestion thet the
particuler provisiorn be removed end the metter be hendled by
speciel euthorizetions, steting in parts :
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For our own pert we sre very skepticel ebout

the wltimetes worksebility of any sgreement in

such & group && ours 1f 1t conteins eny wumber
of ¥Yspecisl suthorigzetions.,” If we were entitled
to such an erranpgement, others would feel they
were entitled to the same or different "speciel
suthorizetions” which they thought desireble for

their business,

1f, on the other hend, by "speeisl suthorization"
you meesn 1t would be authorized in & bulletin to
all Licensees end in the ssame terms end conditions
thet now exist in the present schedule, this would
not seem to us to be seriously out of order,

I do think Don you should etrongly resist the el
fort of eny one group or trede clsssification in

the industry to eppropriste too much of the pro-
tection snd benefit of the License Agreement to
itself, I feel that you egs 8 gulding spirit of

the low pressure industry should foster the interests
of the pluwbing and hesting contractor and the jobber
Just es wuch ss the epproved insulation contrectors
who sre sven now getting the long end of the desal

s ¢ (Com, Bx., 2L5-8, B).

Under dete of K¥erch 10, 1937, Mr., Tulloch'e office sddressed
» weworandum to licensees concerning flexible range boller

Jackets, stating:

Undeyr dete of pus 25, 1937,
in response to I : memorandum of August 13th concerning price

protection Iin * e event of price edvances,

Comments made on proof of the s!ove Schedule were
sent you Februery 4 and Februr:y 24, While theres
hes besn some difference of « pinton reletive to
sugzested chenges, the genr al view seems to favor
the followingz chenges ir e oripinal prool.

o) s TR
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1% licensess epprov the sbove, we can proceed
et once to wmeke ¢ _ectlve Schedule VI « so your
prompt comments re urged (Com. Ex. 221).

Leme Asbestos wrote Mr, Tulloch
stating in part:

e hev reviewed your remerks very cerefully end
I ho . you will defer ruling protection out wuntll
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the metter has been openly dlscussed in s meeting.
We think 1t gquite too serious to pess on otherwiss.

ELEE I

fhe advences our lines heve made have been in gone
cpses considerable over the last 12 or 18 months,
but we think they have been accepted a lot wore
cheerfully in the trede by reason of the protection
we heve held out to them from time to time as ade
vaneces hoave been published than might otherwise
heve been the case (Com. Ex. 228).

On Pecember 9, 1937V, Mr, Tulloch edvised llcensess in parby

& lerse mejority of Licensees sellinpg Flexible
Fence Boller Jeckets fsvor elimineting freight
ellowence on less then ten Jackets,

PO PR
R R S T 3

Therefore on December £5th the followine ruling
bevomes effective;

"pPriees on less than 10 juckets F,0.B.
factory., On 10 or more Jackets prices
gre F,0,B, fectory with full freight
pllowed" (Com. £x., 227).

4 few devs leter, on December 14, 1937, Nr. Tulloch edvised
licensees with regard to the same subjecty

This 18 to advise that developments alince pube
lication of eliminetion of frelght ellowence on
less then 10 jeckets indicete the necescsity for

rescinding this ruling.,

Will you therefore disrecard the memo of December
Pthh on this subject.

It hes been extremely difficult to find & common
ground on which to solve this problem., It is
obvious thet ellowance of frelght on these small

lots 18 expensive.

T would like wour considerstion of & penersl
revision of Renge Boller Jacket prices, sufficient
to teke cere of edvancing costs, to be made ef«
fective sometime after the first of the yesr

(Com. Ex, 228).
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The respondent sublicensees who did not perticipete Ly the
orgenizetion of the licensing syster could not heve remeined
Lgnorent of the fect that the merchandiesling plen waes belng
gdministered wpon the besls of cooperstion, epreement, end
understending between end among the sublicensees gnd the
1icencor, The numercus comrunicetions from Kr. Tulloch ¥o
21l his licensees elone meke this plain, without reference
to other negotisetions end meetings,

PLRAGRAPE TEN: (&) Respondent Norristown owns s pebtent
releting to range boller jeckets used principelly for ifnsule
wting household hot water tenks., Under this petent such
juckets are wade Iin flexitble form, thus conserving shipping
spece end substentielly reducing shippinge costs as conpered
with rigid jeckets., In 1935 Norristown licensed Cerey under
this petent but did rot include eny price~control provision
in the license, In 1954 it llcensed Johns-Menville end Sell
Mountelin under this petent, with provisions for price control.
During the time Mr, Tulloch wes sctively negotieting srreange-
ments for licensing under the Toohey prtent, Forristovn supe
gested to him thet be also hendle licenses under the Norrigtown
patent, On June 26, 1834, Norristown wrote MWr., Tullosh in psart:

Ye had ¢ conversstion some time ago with relference
to your hendlin® the Licence Agreements In cone-
nection with our flexible boller jJjacket., Ve now
holda such #greement with Cerey snd J-¥, send, while
none of thew wre very profiteble enc we are not
expecting thew to be, we bellieve thset by such co-
operstion far better results cen be obtelned (Con.
Ex, 95).

On December 4, 19385, Norristown wrote Nr., Tullochy

Vhet rrogress heve you mede since we heve bturned
over to you the License Agresment on Flexible
Jeckets?

There cre ¢ number of menufecturers such es
Netionel RAsbestos, Stenderd Ahsbestos et Chicero,
ete,, who we thinli should be brought into line,

in expression from vou will be epprecicsted by
(Com, Ex. 104).

The leck of & price-control feature in the license tc ferey
wes & hindrence to Norrlistown snd Tulloch In securing licenseecs
under the flexible jechet petent, end unsuccessful efforts were
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made to persuvuade Cerey to eccept & price-«control rrovision in
For exemple, Norristown wrote Cerey on lovember

ite

license,

Dw 40

9, L9534, In pert:

Seversl days ego I was telking to Roy Hoff of the
J-¥ Compeny end he told me thet while in youy
company some time ego he mentioned the flexible
Jeeket and the errengement they have with ue
and the fect thet he believed that a leck of
covperstion on the pert of some of the manue
focturers was penelizing the profits thet wipght
be derived from the sele of these Jackets., X
heve hed this metter up with both Nr. Steffens
end Wr, Moore from time to time and I want to
give you en exect rlcture of our working ey
rengements et the present time,

You were the [1rest manufecturer to cooperete

with us ancd sign e License Aprreement for the
meking of the flexible jscket., At thet time we
1d not incorporsted (sic) & price control,
believing thet we could work the metter out withe
out such provision., Leater the J-¥ Company sipgned
an figreement and in this we incorporsted the price
control snd heve found thet 1t works very satise
fectorily, They naturelly went the seme co-
operetion from other menulecturers who gre under
g License Ahgreement,

T reelize thet you are meking seversl types of
jeckets end thet for this resson you ere not as
much interested in the hendling of this msetter

ort ¢ price besils ss othere might be but the fect
thet we have not been able to reech a setlsfactory
working errengement with you on this pert of the
LAereement Is the ceuse for our not being sble to
heve severel other msnufecturers ccnsent to hendle
the Llcense fgreement for the present st leesst,
Thie morning Keesbey & Mettison expressed thelr
willingness to worx wlth us on such an fgreement,

4>
ot
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szein with the proviso thet everybody of lwmportence

would do the ssme thing, T am, therefore, writiap

you and gekirn, whether 1t would be possible to heve

you ezree to such en errencement (Com. Ex. 84).

The negotistions continued in & cesultory menner during the

remeinder of 1934 and sll of 1935, HNr, Tulloch wmede some

efforts to secure licensees under the Noryistown patent,
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from time to time durding this period verious metters were
teken up with him concerning operetions under the Worristown

petent, Por exsemple, on Key 28, 1935, Norristown wrote Wr.
Pullochs

some tiwme ago [ ssked you to conflrm the fect thet
K & M are not guoting our publlished prices on
flexible jackets., Contrery to what you assuwme,
they still heve prices with some of the utilities
that show & greeat reduction.

I wish you would check this very closely snd if
they do not intend pleying bell we shell serve &
leged notice on them to dlscentlnue the meking
of this type meterial, We feel this is necessery
to protect our Interests es well as the other
Licensees (Cow, Ex, 100),

On Jenusry B, 19355, Johns«¥enville wrote Noriyistown in psrt:

Ve vscume you will keep us wdvised periodicelly

rezerding your negotiations with Keasby &

Mettlson end other rence boller cover menufecturcrs

in regerd to thelr accepting & license under your

petent, es 1t would seem that this wlll heve to be

eccomplished 1f we ere ever to reslize stebilization

of prices in this field (Com. Ex. 91).

In writing Mr, Tulloch on Jenuery 16, 1936, concerning price
eutting on boller jeckets in Detroit, Norristown stetzd in

peyt
s+ % As you probebly know, Fmplre and Nationel

sre both selling boller jeckets todsy et ten
peyv cent legs then we sre gquoting., This is the
resson I heve thought 1t importent thet you
proceed without further delesy on the jacket
proposition beceuse 1t is coming (sic) serious

in thet esree (Com. Ex. 141).

Sometime during 1936 the idee of bringing flexible boiller
jeckets uncer the Toohey petent wes advanced snd interest In
gecuring licensees under the Norrlstown petent cessed, On
July 23, 1936, Wr, Tulloch sddrecssed & memorsndum to his

licensees reading:

I heve g recommendetion from one member of the
Industry to the eflfect thet Rence Boller Jeckets
whieh should be, and probebly ere belinzg medes out
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of patented meteriels, should be Included In the
schedules which I publish,

Tr order to get gqulek comments on the sbove, I
erm sttaching, hereto, recommendetions for both
the rigld type end flexible type Jjackets,

T would appreclate your consideretion of both of
these, and your comments thereon (Com, Ex, 209«4).

(b) 4After extended consultetions with and emong ilcensees
end after verious revisions, KNr. Tulloch in the spring: of 1937
published and put intc effect under the Toohey petent Schedule
VT, which contrelled the pricing end merchsndlsing of flexible
renge boller jsckets mede from meterials produced undsr the
Toohey petent, This product hed not theretofore been inclu
in the merchendising plen. The schedule published wes slmi
in scope, cherecter, snd dezree of pertlculerity to ovther
schedules previously described. After the incorporetion of
flexible boller Jeckets in the Tulloch merchendlsing plen,
rworristown cecged publishing ite own individuel price schedules
for this product end sdopted the schedule published by Mr,
Tullock under the Toohey petent, ss did 1ts licensees end
those of ¥r, Tulloch who produced such jeckets,

ed
B

o)
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PLELOKRATH ELEVEN: (&) It was the poliey end practice
of respondent Tulloch to include in esch subilcense only those
of the producte clelmed to be subject to the pstent eas were
produced by the pertlculer concern to which the sublicense
wes prented, The licensesz to respondents Bennett, Clerk,
¢illen-Cole, and Nott covered only low-pressure pipe covering,
sheets and blocks., Those issued to respondents Acme Asbestos,
Asbestos Asphelt, Emplre Asbestos, L. A. Rubber, and mecirihur
ineluded only low-pressure plipe covering, sheets snd blocks,
snd corrugsted ssbestog peper. Those to Pecific fsbestos snd
Plent Rubber inecluded low-pressure plpe covering, sheets and
vlocks, corrugeted esbestos peper, end high-pressure leminsted
ripe covering, sheets and blocks., Thet to Atlantic Lsbestos |
inecluded low-preccsure pipe covering, sheets end blocks, cor-
rugebed ecsbestors peper, snd asbestos psper end rellbosrd,
Those to respondents Cerev, Johns~¥enville, Fessbey & WMeitlson,
Norristown, Fuberoid, Sell Mountsin, end Stenderd Asbestbos
included loww-pressure pipe covering, sheets snd bloclis, core
rugsted esbestos peper, higheprescure lemineted pipe covering,
sheets and blocks, sponce felt peper, wool felt peper, end
asbestos perer snd rollboard.

(b)) The prices end merchandising plens esteblished by
respondent Tulloch epplied only to the first szgle of & licensed
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product by & licensee, except when the purchesesr wes slso &
Licensee, Those respondents desipneted ms winders or cone
verters did not produce paper and necesserily bousht their
supplies thereol from others., The guestion of purchesss by
one licensee from snother ceme up early in the nistory of
the licensing plen., On Januery 21, 1936, Mr, Tulloch ad-
vised sll licensees thatg

It i gquite definite thet purchesing licensees wust
respect wmy selling schedules and pey royelties cn
metericls they buy end sell, &s well ss mebterisls
they mekse and sell # & % (Com., Ex., 308).

Althoupgh the gublicenses esteblished mivnimun prices end come
pletely controlled the wmerchendising of &1l of the products
mentioned in (&) sbove, end elso flexible boiler Jsckets, Lr,
Tulloch did not require or collect roveltles from licensees
on wnv of the licensed products except plye coverinog, sheets
snd blocks.

(c) A& heretofore steted, the sgublicencses provided for
diguideted demages when & licensee violeted the merchendising
plan, Under this provision Mr. Tulioch from time to time
essecssed and collected demeges from licencees for infrections
of the merchandlsing schedules.

(d) The emount peid Yo Johns-ienville by Mr., Tulloch
for the exclusive license, $1,250 per yeszr, st most could no
more than relwmburse Johns-Menville for the development cost
of the pstent, When considered in connection with the fect
thet Johne-Wenville wes obligeted to pay s royelty of onee
fourth of one percent on all the licensed pipe covering,
sheets, end blocks sold or used by 1t (end it produced no
other kind), the finencial returrn to Johns-Menville from the
ownership of the petent wee Insignificant, Johnsebenyille
contends thet 1t hoped to beneflt from the licensing of
vthers under the Toohey pstent throuzh the eresetion of e
brosder merket for the licensed meterisls Iin which 1t would
be sble to hold Its reletive position., As e matter of fect,
however, the other corporete recpondents did little or nothing
to promote end creste demend for 1icensed products as egeinst
unlicensed., It 1= slso evident from the record thet insule
flelent consumer demend for licensed products developed to
meice 1t necessery, ac e business policy, for responcents to
remein in g poesition to suprly licensed products to jurchesers,

PIRACFALPE TWELVE: The Comrission hes given conslideration

to the vontention by some of the respondents thast the verious
negotistions which preceded the grenting ol the esxclasive
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License to Kr. Tulloch represented no more then his efforts
to gscertaln whether 1t would be & profiteble business venture
for him to assume the obllgetions lmposed by the exclusive
license, and to the further contentlon thet the negotistions
soncerning chengeg in or edditions to the merchandising plens
represented no wmore then the efforts of an Intelligent busie.
tess man, not himsel! sngeged In the menufacture and gele ol
arry of the licensed products, to inform himself of the cone
ditions which existed in the manufecture end ssele of such
products to the snd that he wmight properly sdminister the
licgenses, In view of the fects end clrcumstances shown in
the wecord, however, the Commlssion concludes thet these wcon-
tentiong are without merit,

PLRAGRAPH TEIRTEEN: (&) "The sublicenses pgranted by
respondent Tulloch did not prohitit the sele by licensees of
insuleting meteriels mede without utilizing the Toohey patent.
Although sublicenses were accepted by some 25 concerns, ine
cluding ell the wore importent ones, there were some producers
of pipe coverin-e end other Insuletinge meteriels who did not
gcecept sublicenses from kKr, Tulloch., Competition from thess
wnlicensed concerns resulted In meny sublicengees selling plpe
soverings end other insuletinz meteriels not produced under
license et prices less than those specified in the Tulloch
schedules for licensed meterlels., Apperently Johns-Menville
wes the only sublicensee who did not meet such competition
in thie manner, Cerey followed & pollcy of regulerly selling
In conformity with the Tulloch schedules except when & com-
petltor olffered lower prices on unlicensed meteriels, I
Cavey met such lower prices, 1t furnished unlicensed meteriels
in £filllinz such orders., The record shows & limlted number of
suses where wnlicensed Insulasting waterisls were sold in ac-
cordance with the prices, terms, and condltions of the Tulloch
werchandising plem. The price lists, conditions, snd terms
of sele 1ssued by respondents to thelr customers were in sccord
with the Tulloch plan: they did not heve two price lists or
two wmerchsndl sing plens, one for petented and the other for
unpebtented products. It is pleln from the record thet g number
of the festures of the Tulloch plen were frecuently, if not
rogularly, used by respondents In the ssle of unlicensed
meteriels, Thege fnclude metters such as terms of sele other
then price, seles of certeln types of products on & deliverede
price besls snd of other types on & frelghteequelization baslis,
differences resulting from the use of the geogrephicel zones,
snd other feetures of the merchendlsing plen. Responcdents 4did
not meintein and concurrently use two different merchendising
plang for products which were slike except for the wax treat-
went, and gs & prectical metter it would hsve been &iIficult
to do so.
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(b} Certein unpatented meterisls are sold with pipe
covering, These include canves covers made & part of the
ripe covering sand sccompenying sccessories such ess stiples,
metal bends, and wsterproof Jackets, The price for boiler
Jackets slso Included unpetented erticles such as bands,
ptaples, and ssbestos cement, and differentiels for extra
bends were specified. By esteblishing price differentiuals
en the sewe plpe coverlng when different welghts of cenvas
were wsed, when different kinds or varying numbers of bands
were supplled, end when weterproof Jackets were furnished,
py well ss for wpstented articles used with boller jzckets,
the sublicenses lssued by Mr, Tulloch effectively fixsd the
prices for these unpetented artlicles when sold with pipe
coverinzs or boller Jeckets, as they usuelly are,

PARAGRAPE FOURTEEN: (&) During the period the pstent-
Aicensing plan wes being negotlated, prices of products
covered by 1te clalms were st e low level, When the licensing
plen becswe operative, the prices of such products 1liczensed
under the Toohey patent were lncreesed while similer products
not mede under thet petent continued et the previous price
levels until about the end of 1936, At thet time a gsnerel
upwerd trend begen end continued untll some indefinits time
sbout 1940, when the condition known es a "seller's msrket”
in such products was reached, It 1s common knowledge thet
in e seller'e merket sellers have little occasion for the
use of or for Interest In v price-~steblllization progrsm such
gs thet provided by the Tulloch licensing plan heretofore
described,

(b) The record shows thet those respondents who dig-
continued the use ol the Toohey patent cessed paying royalties
to Mr. Tulloch on or ebout the following detess

Pacific Asbestos
‘No S o Nott

Plent Rubber

L., &, FRubber
Ltlentiec Asbestos
Glllen«Cole

Clark Asbestos
Stsndsrd Asbestos

September 1957
Merch 1938
August 1938
September 1958
Qctober 1958
December 1938
December 1938
March 1939

Keasbey & Mattison Mey 1939
Norristown June 1939
Empire Asbestos June 1939

fome Asbestos
cpall Mounteln

October 1939
Januery 1940

Ruberoid Mey 1940

Bermett July 1940
MecArthur ¥earch 1941
Asbestos Asphelt Lpril 1941
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Johmgw¥anville end Carey heve continued to utilitze the sube
1fcenses which they hold and to produce snd sell produicts
sovered by the Toohey petent,

(¢} ‘The sublicenses provided thet they wight be cenceled
on December 31 of any yeer by elther perty gilving the other
written riotice 90 deys in advence of thet dete., Some of the
respondents heve cenceled thelr llcenses in the menner proe
ylded; some heve not done thlg, but heave simply cesssd
utilizing the rights grented them by the sublicensges end
therefore stopped peying royelties to Mr, Tulloch; snd es to
some, the record does not show whether or not cenceleilions
in gccordance with the terms set out in the sublicenses heve
been made,

PLREAGRLYH FIFPTEEN: ‘The Comrdsslion concludes fror: the
evidence of record, sn¢ therefore finds, thet the licenses
from Johns«Kenville to Kr., Tulloch wes grented and the petent-
1icensing end merchendising plen heretofore described wes
esteblished ss & pert of end &s & means of effectueting the
combinetion snd conspilrecy entered into end meinteined by
the respondents herein Iin the manner sforeselid., It further
finds that the cepecity, tendency, snd effect of segid com-
binstion and consplrecy and the scts end prectices performed
thereundey and in connection therewith by seid respondents
as set out herein hes been, end is, to lessen, vestreln, snd
suppress competition In the sele snd distribution of pipe
covering and other insuleting meteriels as described hereln
in, emong, end between the seversal Ststes of the United
Statesy to fix end melntein prices, terms, and condit.ons
of sele for such materials and to deprive purchesers of such
wmateriels of benefits of competition in price; to collectively
determine snd estsblish clessificetions of eustomers for
rricing purposes, end fix end determine price dlfferentiels
gs emong sguch clesses; to creete substantlel wniformity in
contrects of sele and In terms end conditions specified
thereln; to determine end meintein uniform delivered orices
on certein insuleting meteriels; Lo determine and meintsin
wnd form delivered costs to perticulsr purchecers throush e
frefght-eguellzetion plan besed wpon specified equalizetion
points; to determine and meintein geogrephlicsl zones within

which prices of certeln dinsuleting meterisls were mads unilorm,

gnd using guch zones so esteblished for pricing purposes; to
gateblieh stendsrd constructliorn, size, end thickness specle
ficetions of products to feciliteate price fixing therzon; snd

otherwise to promote end meinteln thelr price~fixing combinetion

£

gnd conspirecy and obstruct, lessen, snd defeet eny Lorm of
competitlion whieh threstened the meintensnce snd purpsse of
gald combinetion ana conspirecy.
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CONCLUSTION

The eforeseld combinetion sand concplrecy, snd the ecte
gnd prectices of respondents pursvent thereto enc in connection
therewith as hereinebove found, under the conditions end cir-
cumstences set forth, constitute unfalir methods of competition
in commerce within the intent end meening of Section & ol the

Foderel Trede Commission Act.
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By the Commisgslion,

Deted thie 27th dey of
April, A, D. 1944,
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