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FOREWORD

Bulletin No, 1 of the Le§a1 Series, presented to the
members of Air Hygilene ¥oundation of America, Inc,, a survey

of existing stxtutes and court decisions relating to the rights
of employees for compensation for ipjuries caumed by occupational

diseaseg suffered during the course of their employment. This

survey analyzed the Workmen's Compensation Acts and Occupatilonal

- Disesse Acts of the various States, with respect to their provis-

ions for compensation of occupational disease injuries and re=

' viewed the State decisions dealing with the rigbts 0@ enployees
to maintsin zctions at common law agaiost their employers for
such injuries gso sustained in the course of employmant, Bulletin
No. 1 Supplement No. 1 of the Legal Series, was pyblished Karch 1,
1937, for the purpose of supplementing and bringing down to date
the originsl Bulletin No. 1.

Bulletin No. 2 of the Legal Series, presented "A Critical
S8tudy of Provisions For Occupational Disease Legisiation”, deal-
ing with common isw rights of action by an employee for occupa~

tional diseames injuries sustained, arising out ot;‘or in the

D e A e

course of, employment and desling with specifioc provisione to
be the subject of consideration in accupational disease legislation,

Bulletin No, 3 of the Lesgal Series, presented the subject of

M

e oot "Compensation iegiﬁlttion, A Critical Review’, dealing with

mpacific matters that were the smsubjeot of existing legislation,

with charts sunmarizipg the occupstional disesse gcots then

effactive,

The purpose 0! the present Pulletin As t0 analyze, in

t -1la
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suamary form, the axisting laws of tbe several States relsting
to the paeﬁnoccniones and to discuss, in some detail, certain of
the sudjects spd problems tbat are peculiar to these laws,

It will de soted that subseguent to the Natiopal Silicosis
Conferepce, the procesdings of which hxve heretofore been published .
by the United States Department of Labor, Division of Labor Stand-
ards, there has been a great volume of legislation dealing with the
matter of compensation for the pneumoconiomes,. partisularly the
disesase of siliéosis. This disease bas become the wogt important
of the pqeunoeoniqses. troﬁ the standpoint of legislative activity,
put 1t will be noted, in the enclosed Bulletin, that many States
pave incressed their oocupationzl disease coverage to provide .
compepsation for the pneumcconiscges.

The views herein expressed, do not purport ko be the views
of the Foundation, or the views of its members with resyect to
matters therein contained. Due to current interest in legislative
davelopments, dealing with the pneumoconioses, the Board of Trustees
has requested ¥r. Waters, Chairman of the Legal Committee of the
Foundation, to prepare the enclosed Bulletin to the e¢nd that member-
companjies may be properly advised of the status of the lxw in tboce
States whesyein they operate,

Tne pase of the Poundation has now been changed to
Industrial Hygiene Poundsntion of America, Ine., which the Board of
Trustees beliesves is better descriptive of its sctivities.

B, H. Schrenk,

Managing Director
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PREFACE
The purpose of the present Bullatan is to set forth

legislative chanpes in the aeveraz)l States dealing vith compen-
sation for the poeumoconiomses, During the past deczde, there
have been important legislative changes in the several States to
which reference will be made. Attention is also called to the
charts contained at the end of the present Bulletin, which may
serve & useful purpose for reference with respect to the status
of perticular legisiative provisions 4in the different States, The
legislative picture has been copnsistently changing with respect
to thege provisiont and the date of June 30, 1962, has been
seiectod a& & cut-off date to which the present Bulletin refers,
0f necesgity, there may be further legislative changes during the
year 1862 and future yexrs. Therefore, in order to procure the exsct
current information, with rempect to the legislation in oy given
Stite, the resder must refer to the latest legislative amendmenta
applicable in the State that is the subject of inquiry,

A Of 21l of the pneumoconiosesn, the disesse of silicoris.
has beeh theé matter Of greatest copcern to legislative bodies. 1In
1936, Honorable Francis ¥, Perkive, United Stateus Secrettr; ot
Labor ¢alled together & group represeniing Labor, Industry, the
Public, Iasurance Carriers sad prominent nembers of the Medicaxl
Engineering and Legal Professions, to exploxe the subject in a
preliminary mapner and te determine the nature of the studiex to
be made with respect to what had become a national problem. There~

gfter, the Secretary ;p§ointod four Coamitteer xs follows:

- 3 -
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1, Committee On Prevention Of B8ilicosis Through
Nedical Contrxol,

2, Committee On The Prevent;on 0f Silicosig Through
Engineering Control,

3, Comnittee On The Economie, Legal And Ingurance
Phapes Of The Silicasis Problem,

4. Qonmittee On The Regulatory Abd Administrative
Phaces Of The 8ilicosis Problenm.

The reports of these Committees, together with & gumeary
report to the Secretxxy of Lahor by these Conterencé Comnitteas,
was submitted to the Secretary 0f Labor on February 3, 1937, and
may be found iz publications of the National sxlicOsis‘confoience,
published by the United States Department of Labor,l

Pursuani to thaese reports, various State legislatures
enacted wmendnents to their compensation lawe which were originsily
directed te spocitic provisions for compensmation of &llicesis,
Thereafter, a5 will be seen from the presentsation of this Bulletin,
numerous States enacted so-called "General Coverage Laws™, which
made 211l pneunoconiosss compensable,

The problems presented to legislztive committecs mud
State aduinistrative agepcies dealing with compsnsation for the
poeusoconioses sre many and varied, These will be discussed ir
the course of this Bulletin. Practically all of the ppeumoconioses
are ingidious, slow of development, difficult of medical deternln-'
ation, with varying sequalae inmofar z3 disability 4s concerned,
This reason has given rise to certzin protective legislative pro-
visionz applicable to conpenpation for these diseases, 1t will be
noted, me bereinsfter set forth, that most of the industrial

States of the United States, now provide compensation for the

-4 -
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J’ pneunoconioges; in others, provision for compensxtion x8 such,
1 iz mot provided,
! kulletin No, 1, of the Legal Series, presented to members
i of the Air Hyriene Foundation of America, Inc., z corporate pre-
E deceggor to the Industrial Bygieve Ponndat;on of Americs, 1Inc,,
) dealt with a &urvey of the then existing statutes, dealing with
the pnoumcoonioses; this was published April 1, 1936, Bulletin
No, 1, Supplement No, 1 of the Legal Series, was published March 1, -
: 1937, for the purpose of supplementing and bringing down to date ![ ,;. A T I
. ' the ongnm. Bulletin No, 1, Bulletin No. Z of the Legal Serios, ' i '

publiahed January 2, 1937, presented "A Critical Study of Provisions

For Occupational Disease Legislation™, Bulletin No, 3 of the .

4 , Legal Series, Published December 27, 1937, presented "Compensation :
' Legislation, A Critical Review". The objective of the present

s Bulletin is to bring this information vto date as of June 30, 1963,

in the hope and expectation that it will be 0f interest and service
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Theodore C. Waters,

Attorney-at-~1aw
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DEFINITION OF '""PNEUNMOCONIOSES" AND LECAL REMEDIES m tg

TCO EXPLOYEES SUSTAINING SAME i

The term "Pneqnoconiqsis” has besn the subject of various n

definitions and the tollowing definition expresses the most modern 5

and nedic¢ally accepted conecept ot‘that tern: ‘ gi

"Preumoconiosis is a broad generic tern used to gescride af

all forme of pulmonary reaction to dust lodging within the lungs, Ev

with no 1ﬁglicntion as to the character, severity or the effect on ap

tunction, tg;

- At the time of the presentation of the panel discussion on fo.
the subject of "Emphysema, Pneumoconioges and Compensation™, on

October 26, 1860, st & Joint semsion of the Modical and Legal Com- de:

mittees of thig Foundstion, Dra. 0. A. Sander, Arthur J. Vorwald re:

and Geoxge W, wrighf defined the ters as follows: at

“Pneunoconiosia simply means that inhaled particles 0f less
than ten microns iun size have been trapped in the lungs. There the
should be no implication in the term of fibrous tissue reaction %o tex
. the retained particulate matter. A3 & matter of fact, we 2l1) have aus
. pneuncconiosis of varying degrees ever asince the first dust particle PXo
was picked up by a pbagocyte or dust cell and retained in the lunga,
Residents living in highly polluted atmospheres of coal amoke, for
exanple, always have blacker lungm than do those exposed ta little

-air pollutioa, Even though such retention of carbon particles from tio
coal snoke cannot be vigualfzed by X-ray, it still is & pneumoconiosis
pathologically., The radiologist; of course, cannot make a disgnosis con
of pneumoconiosis until he pees evidence of a sufficlent retention
of radiopague dusts or the davalopment of small fibrous nodules due law
to fibrogenic dusts. The definition of pneumoconiogis, therefores, is .
qQuite different for the pathologist than it is for the radiologist.” , nreg:

AN
"Pneumoconiosis L& w generic term vhich connotes a pulwmonary exp<

condition provided by the presence of inmorganic dust in the lung.

1
- Accordingly the term %8 an all inclusive one and bears no reference : the
' to clinical manifestations in terms of bealth and disease, :
|88y
"This definition 1S not in accord with all views throughout :
the world, as for example im Great Britain, The National Insursnce genc
. ' ment
- s -
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Act 0f 1946 defines pneumoconiosis 33 a fibroais of the lungs due
to siliea dust, asbestos dust or other dust and includes the condi-
tion known as dust reticulatiom,”

“In recent years, a8 more and more individuals become

interested in the general problem of environmental pulmonary disease,

the term pneumoconiosis hags become progressively less specific in
meaning, As commonly used, it is obvioualy a term that embraces an
extremely wide range of conditions in the lung which bhave oaly one
thing in common, namely that they are attributed to the inhalation
of particulate material] of an inanimate or non-living character.
Even in this regard, there is some question because some individuals
appear €0 use the vord to embrace all of thoke pulmonary conditions

that conceivably might have an cccupational or industrial origin even

though a living particulate might bg the cause of the disease as,
for example, in bagansosis, ¢ ¢ & !

’ Illustrative of the problems incident to the attempted
definition of the term is the following atatement appeaded to the
resolution pasged &t the National Conference on the pneumocanioases
at Sydney, Aumstralia, 1950,

"the Conference deprecates further extension of termsg beyond
thoge already in common use and muggests that for the future the
terminology of 'Pneumocnnioses’ should tzxke the fora of namiog the
dugt to which the worker is exposed or alternatively the industry or
process concerned,.”

Bullotinm Nom, 1, 2, 3, heretofore published by the Founds-

tion, dealt with the right of employees having sustained the pneumo-

. conionea to recover, oither in legal sctions or under compensation

law sctions. The comean law actions were based upon x?e alleged
negligence of the employer for injuries sustained by employees
exposed to the hazards of various types of dust. 1In such actions,
the employer retained his coomon law defenses; (1) the employees
assumption of risg (2) employees contribdutory negligence (3) negli-
gence of employees fellow servants, By the enactment of amend-

menta to the compensation statuts of the various States, making

-7 -
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poeunoconioses compensable, the employsr becsame an ingurer of the &g eighteen Etates, as above set

pealth of the employese againat these diserses, the employers common
law 1iability being abolished, Furthermore, an employee becane
timited to the benefits established by the Workmen's Conpenaagion Law.
The result sccomplisbed prompt payment of benefits to the ipjured
amployee, the elimination of Jury trials, the abolishment of technical
legal procedure and the transfer of such zctions to administrative
agencies established by the Workmen's Compensation acts of the several
States. Al)l of the States of the tnited States have enacted Workzen's
Compensation .Laws éng only the States of Miesigsippl and Wyoring have
failed 10 extend the bepefits of these lawa for the payment of compan-~
sation for occupational disesses. Howaver, twenty-eight Sttteas. the
Digtrict of Columbia and all Federal jurisdictions, under tbe Long-
shorenen and Harbor Workers Compensatiop Acte provide so=-called general
coverage which makes compensable any and 811 oecupatioznal diseases,
including the disease of pneumoconiosis.

" Specifically the States of Alsbana, Louisimnz, Ksine and New
Hampshire scheduled prneumoconioses as being compensable. The diseases
ofxsilicosia and agbestozis are conpnnsablelin seven States,’ The
diseases of silicosis, ssbestoxis and anthracogis are compansgable in
Oklahoma; the disease of silicosis is scheduled to be compensablé in .
fdaho, Iowa, Kapmams, Maine and Nontana; the dimeases of'siltcosis and
brucellosis are compensable ip South Dakots, Ip summary, this meszns
that some forms of the pneunorconioses are compenszable An all Stl‘l:!:S,'s
except Mississippi and Wyoming, the District of Columbia and nll
Federal jurisdictions under the Federal Exployees' Compenaation Act
and the Longsboreman and Harbor Workers' Act. Specifically forms of

the preumoconioses limited to named diseases are compensable in

. e®
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there are special legislative provisions applicable solely to
the disease of silicomis, which will be the subject of explanation
in the charts bereto ancexed.

Concepts 0f Injury

In order to determine the exact definition of the term
“injury” in any given jurimdiction, referenmce should be made to
the statute of the particular State in guestion or to judicial

decisions defininp that term. Hovever, the rollowing definitions

of the tera "injury” are available:

3,

\“'Dmge ox burt done or guffered; detriwent to, or violation
o1, person, character, feelings, rights, property, or interests,
or the value of a thing,” (Wehster's New Colleglate Dictionary),

“Any wrong or danage done to aootber, either in hig person,
rights, reputation, or propexty. An act which damages, barms, or
nurts,” (Black's Lav Dictionary).

The Zollowing citation from Black's Law Dictionary (Fourth
Edition) relates to the term “Personal injury™ as used in compensa-
tion acte:

*in Workmen's Coxmpensation Actg, ‘personal injury' mesns
any barm or damage to the health of an enployee, however czused,
whether by accident, dimesse, or otherwise, which arises in the
course of and out_of hia employment, and incapacitates him in
whole Or in part. A diseame of nind or body which arises in the
course of employmant with nothing more, is not within the Nasgachu-
sotts act, but it must coms from or by an injury, although that
ingury need not be a single definite zct, but may extend over a
continuous period of time.l0 4 ‘persensl injury' as tbat term is
used in the Workmen's Compensation Ast, refers not to pome bramk
in mome part of the body, or some wouhdd thereon, or the like, but
rather ta the consequence or disability that results therefrom.” 11

Cconcepts of Dimability

The objective of the enactment ©f the workmen's compensation

statutes of the various States wag to avard monetary benefits for
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T 3 disability resulting from Anjuries arising out of and in the course
of employment. It will be noted that the benefits so paysble are

o1 a disemme or condition. Taere is z distimction between the
diagnosis o0f the diseame of pacumocouniosis =nd disability arising
theretron.12 One copmon feature of sll compensation statutas is
to provide for the payment of compensation based upon a2 percentage
of the elaimant's average weakly wsge determined at the time the
injury oocurs, Gemerally, thera i= some wometary limitation of
1iability expressed in dollars payadble per week, provision being

- nade so th(t‘eonyencatlon 18 paid at the rate of 66-~2/3% of the

tigure, Therefore, the principle was establighed that compensstion
was to provide payment of mohetary béuetlte in lieu of wages that
the clainant wap losing due to dimability resulting from the given
injury.

It 45 interesting to consider the various concepts of the
ters ”disability”, The ocommon law thedry was that the term repre-

| sonted "injury to the beody". BRefersnce is here made to the follovwe

-y

ing defipitions of the ters "disebility" that have zgsumed genoral

popular wsage:

"State of being disabled; abaence of competent physical,
intellectual or moral power, fitness or the 1ike; alsc the instance
of suck lack," (Webster's New Collegiate Dictionarr). -

¥ithout making reference to the ooncept of the term used
in compensation statutes, Black's Law Dictionary (Fourth Edition)

! defines the term “disability” as follows:

- 1D -

" for disabilities resulting from ipjuries and not from the dipgnosis -

-

i raee e a—

avaragé vook1§~vage 0f the claimant, not to exceed a certain mopetary

- aan -
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“Absence of competent physical, intellectual or moral
power; iapairment of earning capacity; loss of physical function-
ing that reduces efficiency; inability to work.”

Since we are dealing with the concept of the term as used
in the oteupational disease provisions of workmen's compensation
statutes of the various States, examination of these statutes shows ;
s variaty of definitions, ¥Where the term is not defined in the !
langusge of the statute itmelf, such definition is left to adminis-
trative or judicial interpretation, and to that end a review of the
inportant decisions iz neocessary to define the term in any given
State where it is not defined by statute. Occupational digease
compensation statutesm have adopted three distinct ooncepts of the
~

term, aAs follows:
The firat concept 1is found under the law of the Btate of

- .

New York:1S

“Whenever used in this Article; ... 'Dieability' means :
the mtate of being disabled from earning full wages at the work I’
at which tbe employee was last employed,"

Thip definition is followed mubstantially in the l=aws of
the Btates of Iowa, Michigsn, Minnegota, North Csrolina mnd Rhode
Island. % It 15 to be Doted that this definition presupposes wage
loss in order for the claimant to receive digsability benefits,
Assuzing that ac emplovee bas the disezse of pneumoconiosig but
has pustained no wage loms under this theory the olaimant would

not have sz hasim for compensation. Definitions of this type appar-

ently give effect to the purpowe and objective of the enactment of
compensation statutes, namely to substitute monetary benefits during
the period when the injured employee has sustained a wage logg.

The second concept of the term "disability" is found in
15

the law of the -State of Arizonam:
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" ‘Digablement' meant physical iscapacitly by rezson of any
occupationsl disesxse, as defined in thig chapter, o perfors any
work for remuneration or profit,”

This concept is followed substantially in the laws of the

States of Georgia, Idzho, M¥ontana, Nevads, New Kaxico, South Carolina,

and Utan, i€

The third concept 02 the ters is found in the law of the
State of Kansss:17

"Bxcept &s bereinxfter otherwise provided in this chapter
'disablenent’ means the aveut of sn eamployee's besoming sctually
and totally incapacitated, because of an occupational disesxse, ZIrom
performing bis work in the last occupation in which injuriously
exposed to the bazards of such disense.”

© Tnizdefinition ic substantislly followed in the laws of the

States of Maryland and Soutk Dakots,18

Examination of the language set fortk i» the statutory
references above iud:catea that the New York statute presents the
fairest concept of this term t0 both the employer and the ewployee,
providing that disability is dependent upon loss of wage, The
second consept Set forth in the Arizona statute seems Te dbe too
extreme and unfair to injured employees, Compensxtion would be
dependent upon the fact that the employee was perpsnently mnd
totally disabled and unadle to do avy work for profit in any other
trade or occupation., The third concept, referred to ip the statute
of Kansas, will present prublems for the administrative agencsies,
ft is poasible for an emplioyee to be adjudged as permacently and
totxlly disabled from pnoumoconiosis on the theory that he should
not be returned ¢0 work in a dusty trade. Be oAy be xble to pro-
cure some employment in other trades or occupations where he has

not sustained sny wage 1058 and where, as s matter of Iact, he may

- 12 -
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of any procure wages in excass of those received in the employwent where
et r! eis injury occurred, In the event the claimant's pneumoconiogis
af the : is complicated b& an active tuberculosis infection it would seen
n Carolina, © proper to provide that he should receive an zward of permanent
s total disability, In such cases, it would be desirable to remove , o
? the ! the employee from the continuing expomsure to dust and also 26 : .
¢lininate the pomsibility ol the exposure of fellow employees to ”
apter : tubercle bac1lli,
;:}liro, ! The writer wishes to cxzll zttentiom t¢ the fact that for
asly ; the actuxl determinrtion ©f the technical definition of the tera $1s phvee gt AYr
4g of the g referance should be made to compensation statutes or judicial H . l ..
decisions within the Btate that is the subject of inguiry. As f .l o ‘
Ty indicated, there is lack of uniformity in thim concept which will %
« the inevitably give rise to differentials in administration of the co
ployee, ' various State laws, h
he . Methods 0f Compensating The Pneuwmoconioses ‘. .
<00 1o fourteen States!® and the District of Columbix, together ;f .ﬁ
be . with Federal jurisdictions, the method of coxpensating the pneumo- gi .
4 - conioses does not dilfer from legislative provisiopns applicable to E-iﬁg
other other occupational dismeages, In thirty-four States® tbere are ?
statute A legislative provisions restrictive as to certain of the pneumoconw )
EICTR iogep respecting compensation payable for the pneunoconio?es. With i
and respoct to this compengation, the following summary review will be i -
sould : of interest. ' ,
— : (1) Degignaticn Of State Legislation To Provide Nedical - r
- Boards Oy HedIcal Examinars 1o ABBict The Kdmihistrative Agencles :
has TE Their Deternination 0¥ YThe Glaima, .
.6 may Assuming that a given claim for pneumoconiosis is contested,

the principal queptions presented for decision by the 2dministrative

‘l%dlD . S~ 13 .
%
!
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sgency axe medical questions, namely, the determination of the
following imsues:

Whather or not the claimant ha3 suatained an occupational
disoase compensable under the statute, and -~ the nature and extent

of daisability.

The following States make provision for the xppointment of
medical boards, panels or consultants to resclve theste Guegtions °
or to serve in ao advisory capacity to the industrial commimsion:
Arizona, Colorado, Georgia, ldaho, lowa, Maine, Maryland, Montans,
Nevada, New York, North Carolina, Ohio, Orxrsgon, Rhode Ieland, Bouth
Carolina, South Dakota, Texas, Utah and ¥est Virginia, The uwe of
medical boards or speclal medical examinerg bas been the subject of
cniticiéiuon the theory that it ig practically imposzibls to procure
totally impartial, unprejudiced medical opinion; furthermwore, that
the litigants have the vight to present their own medical testimony
and that tbe uame of medical boarda and panels or mediczl examiners
belittles the honest opinion expressed by medical witnesses that

may differ from the decisions of such bosrds or exsniners, The

purpose of the enactmant of compensation statutes was to zvoid

the expresa hazard and uncertainty of technical legsl trials in
the determination of the ifsues presented during the course of

the bezring by tbhe least expensive method that is possible. It
=may be that any gutlified doctor pssigned to x panel or as a
consulvant to the sdministrative agency for the purpose of resoiv-
ing the medica) ismsues in a given case¢ may have 3 background of
professional employsent that tends to sake him partial eitber to
one side or the other, The fact remains tbat in & given case, bis

opinion would be independent o2 any allied interest in the litiga-

- 14 -

-
o LE g
i,
B
Lol ..
R R,
. .
. - ESY
-
e eV
s v
1
IRARRYN 4N
DEC 15

*84 12:32

——c— e

’

t4on :hd would, tt

deternmination of t
of medioal consult
leginiative provte‘
should dbe made to
the powers, duties
congultants, Frox
Justice, it would
Ll

should have availz
involved in the ca
inations, higtory
extent of suchk exp
ment recoxd, Inde
eack party should
testimony as it de
its case.

It must be
panels would vary
conditions in any
activity within tb
of Utah would not
In those States t:
panels tbheir aper
a2fort should be x
plpelc to the epad
the particular dis

made available to

412 268 £945 PAGE.B!1?



DEC-15-84 THU 14:37

reo Yo e

g
13

-

I

¢

-

-

s ‘-,'

3
ac

HELLON INST, LIBRARY/CHU

FAX NO. 412 268 8945

)
*

P.18

21 the

apational

and extent

ntment of
eations
miasion:
Montana,
and, South
he uwe of
supject of

to procure
ore, that

testimony
sxsminers
28 that

The

void

1s in

e of

. It

resolv-
ad of

ner to

23e, his

litiga-

tion and would, therefore, serve the ends of justice for the

detormination of tbese issues,
of medical consultants or boards, there is no uniformity as to the

legislative provisions involvinog their appointments and reference

¥ith respect to the sppointment

should be made to tbe statute of soy given State to agcertain

the powers, duties and effect of the opinion of medical boards or

consultants.,

Justice, it would seem desirable that.the panel or medicaxl bozrd
should bave xyailable 10 it al) of the germane medical testimony
involved in the cxse, including all medical report=, x-ray exsm-
inations, history of the case, nature of exposure to dust, and the
extept of smuch exposure, together with Full details of the empley-

ment record, Independent of the opinion of the board, Qr panel,

Fromx the standpoint of proper administration of

sach party should bave ths privilege of oifering such medical

toptimony am it deens necessary for the proper pregentation of

its case,

It must be further borne in mind that the use of boards or

panely would vary from State ta State, depending upon the indumtrixl

conditions in any given State and the location of indumtrial

activity within that State,
of Utab would not necessarily bs suitable for the Etate of New York,
In those Btates that have employad the uss of medical boarda oxr
panels their opefations have generally been succeasful,
effort should be made to avoid political appointsents to boards or
panels to the end that the bast medical opinion with respect to

the particular dipempe that iz the subjéct of complaint could be

Woat might be suitsble Zor the State

Bvery

made availabls to the aRdministrative agency.

-
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{2) Time Linitations For ‘The Filing 02 Claims. wish to terminate hi,

Thig subjsct brs presevted one of the most troudlesome until he is actually

the vosult of the dis

legislative provisionrs incorporated in any of the State laws,

and again thexe 18 no uniformity among State lavx, All lzwg

pou.nd.d ig anonug ¢the
o include a period of limitation within which claims mugt be filed.

the pneumoconiomes,
Examples of thease provisions are: tion, the use of phys
. & fixed period of time after injury.

L : A fixed time after disablement,

¢f the chest to demon

corniogiy should be ex

R A fixed time after the employee knew or. shoukd have known

and upon termimation «
of the existence of the digeame or dimabillity.

would not only serve 1

A fixed time after the first manifeostmtson of the disease.

exployee to be advisec
A fixed time mfter last exposure.
\

the time limitations ¢

A fixed time after the last payment of compenBatioa,

. the writer recommends

4 fixed tiwme ufier disablement which must occur within a
fixed number of years zfter last exposure,

of filing ‘ claing simi)

A 2ixed time after exporure witbin swhich disablempent must

of Rew Jersey, to wit:
oceur,

asnt of compensation, .
¥ith respect to the pneurcconioses, it must be remembered

bave known of the ¢xim

ation of tive years aft
tion over an extended pericd of time with no attendaut disability,

(

! that a given c¢laimant may have demonstradble svidence ol the condi~
I
{ of this type vere enact

! discoafort in performing his noramal duties, and without his having )
employer or insursnce ¢
] sustained a wsge 108B. Query:; From what date ashould the tine .
i ; 3 within & fixed periocd o
d limitation Tup in cases of this type? It is known that frequently G
A ¢ ninable fact. On their
disebility does not occur until many years xfter the terwmtoation -
trade would have the be
of employment or exposure, On thelr part, the empleoyer or insurance
termination of expomure

carrier desire to determine 1imbility during the ysar when the

B 1. Or not they had pneumoc:
snjury ocecurs or within a linited time thereafter, From the stand-

for, within the time f1)
point of the employee who haz zustained puneumoconiosis, he may not
‘ pPasumoconionis 1s medic:

- 16 - N




ip0WR

seape,

nuat

ared
ndi-
Jity,

ving

ntly
on

urance

:ande v

not *

wish to terminxte bhis employment or make claim for compensation
until he 458 actuslly dissbled or bas sustzined 2 loss of wages as
the result of the disease. The answer to the question just pro~
pounded ig smong the imponderables of legislation &en.i:lne with

the pneumcconicses, Witk enlightened labor leadership and coopers-
tion, the use of physical examinstiong, including roemtgenograns

of the chest to demonstrate whether or not the claimant has pneumo=
conionis ahould he extended {0 pre-smployment, during employment,
and upon termination of employment., Well plamned medical programs
would not only serve to protect the ezmployer iut enzhle the
suployee to b; tdvme& of his coadition, After carelul study of
the time limitatione of the various statutes above referred to,

the writer recommends & provision with respect to the time limitation
0 filing elsinw sinmidlar to that contained in the laws of the State

of New Jersey, to wit: 7Two years after last exposure or last pay~

.ment of compensation, or one year after employee knev or mhould

heve kmown of the existence of the disease, with ax overall limit-
ation of five years after lsst exposﬁre.” Assuning that g provision
ol this type were enacted in the State compensaticn 1law, {de
employer or inmuzance carrier would be gble to terminate liability
within a fixed period of time after 1last exposure waich 15 » deter-
sinable fact. On their part, the employees engaged in a dusty

trade would have the bemefit of a roentgen examination upon the
termination of exposure snd be advised at that time as to whether

©r pot they had pucumocounioesie, entblxﬁe then to filie clzims there-
Kox, witbhin the time 2ixed by the strtute. The existence of

preumoconicain ia medically determipable upon the termination of

“ 17 ~
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expogure to dust and it is submitted that no prejudice would arise
by the a.ppncnti.én af this rule.
{(3) Time Limitatione Relating To Death Benafitm,

¥ith respect to legislative provigions dealing witk this
subject, there are again numsrous differestials asong the statutory
provisions of the several States, but the basic problem is some-
what simpler because of the certainty of death and the fact that
it 4is proper to0 require the filing of a Claim within = Yezsonable
period of time after death oceurs, Exanples of the proviziona of
1he various statutes relating to time limitations fox the filing
of claim after death include the following:

A fixed per(od of time after death.

Death occurring within a fixed period of time after lasmt
axposure or following continuous disadblemeant.

A fixed period of time after injury.

In 11 of the States, the reguirements e¢xist that poeumoe
coniopis iaust be the cause 0f derth in order 2or death to be
compenBable.

‘ ‘Upon death, autopsies would disclose the eximtence of the
disease of pneunoconiosis and whether or nmot it was a causstive
factor of death., In certzin instances, however, an employee with
pneunoconiogis may die years after the termination of employsent,
This irequently happens and in many instances employars and
dnsurers ars copfronted with the problems of the loss ¢f their
recorde, inadegquate records, or the change ol inpurance carrier,

Furthermore, the plder the individual becomen the more coatributing

- 18 =
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factors may enter inteo the caupe of death, making it difficult
to determine the relationship between the employee's pneumoconiosis
and death.
Legislstive provisions reguiring that death must ocour
within a fixed period of time after last exposure or following
continuous disablement, appear to be the fairest method to employee
and employer, The date of last injurious expéaure is a datermine.
able date.

ment, the evidence of duet in that employment, mnd whether or not

Proof is available to show the asture of the employ-
it would be potentially hazardous. Apsuzming that the employes
has suffered ocontinuous, permanent disability as the result of
pusumoconiosis, the employer or insurance carrier is apprised of
that fact and pays compengation for tbat disablement, Therefore,

it would meem to be proper to extend the time for filing 2 clain for
death benefits untll & Iixed period after death following continuous
digablement .

The provision relating to s fixed period of time after the
date of injury opens the case to potential argument and disagree~
ment about the time the injury oceurred, Many of the pneumoconioses
are benign, while others may progress over ac extended period of
years with complications of tuberculosis or other pulmonary diseases,
A given employee may properly testify that he did not know that he
had the disenso becaume he expsrienced no disability in performing
his normal duties nor did he suffer any wape loss, Our Commigsions
and Courts have tended to construe provisions of this tfpa to give

the employee the benefit of the doubt and to permit hinm to Iile a

claim when he "knew or should have known he bhad the disease", This
.—19-
o T N Ko e s ad e

FAX NO. 412 268 6945

e NWs e S e mar s

b M taee b

412 268 65345 PAGE.B22



VSN

DEC-15-84 THU 14:40

“from State to Btate.

MELLON INST. LIBRARY/CHU FAX NO.

412 268 6945

\
’

P.23

presents an indeterminable time and is highly objectionable to
exployers of their carriers who wish to tersfinate their liability

in p given cage.
(4) Provisions For Medical And Bospital Care,

The popumoconioses assume an aspect separate snd distinct
Irom otber types of occupational diseasez, primarily because no
medichl cure for these diseases haz been found and the basic pro-
tection of employees is dependent upon the installation of dust '
control =nd other engineering equipment that would péevent the
incidence of disease rather than to effect its cure, The most
numerous examplies of the pneumoconioses are silicosis with ite
variations and asﬁestosis. whbich may produce dimsbility or death.Zl
There doeg not geem to be the need for extanded medical care unless
the pneumonconiosis progrezses to the state where it iz complicated

by tuberculosis or cor pulmonale, 4szuming that the claimant has

compensable pneunoconiosiz mnd neods medical care or hospital

treatment these should be provided and the claimant should receive

- adeguate wmedical attertion.

Legislative provisions dealing with this subject differ
‘ Exawnples 9f these proviaione‘src the follow-
ing:

Sawe provisior for accidental injuries,

A monetary maxioum,

Time limitation generally expressed iz a number of xmonths
of treatment,

Twanty=gix St;toszﬁ and Feders) Jurisdictionss provide
#ul) benefits with no limitation to the amount that is pxyadble,
Twenty~two Ststoszs have limited benefits which may be readily

- 20 -~
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ascertained by reference to the State statutes. Two States

(¥issizsippl and Wyomiag) make Do allowance for medical or hospital
benefita,
the benefity 20r medical care and hospitalization,

Unfortunztely, with respect t0 the pneuxoconiosen, we’
are dealing with whet to date has been an inmoluble medical problem
in 0 far xs hospital care and cure are oconcerned. It is IO be
boped that medical sciente may ultimately provide z more =satis-
factory answer to this question,

(5) Compensation For Partial And Tota)l Disahility,

.

\ Upon statutory amendmsents naking the pneumoconioses compen-
s:plo.Sn our various States, indumstry anéd insurance carriers were
concéerned with the impact of poteatial 1liability for compensation
fron exposure to dust that bed beenexperienced by employees prior
to the enmctment of the compensating statute, The phrase "accrued
liwbility” entered into discussion of this provlem, 7The lisbility
was not sccrued but potential, because upon the enzctment of the
compensation statute sn employer becawe an insurer of the health
of the enmployee from the digeases made compensable under the
etatute, An attempted anewer was the enactment of legislative pro-
vislons denying compensation for partial disability and only award-
ing compensation for permaneat total disability. There v;s
legislative resistance ip many States vith‘respect to compenaation
for the pneunoconioeea, with the nasration of jpdustries having
dugt hazards from the States whers theao diBeases were made CONpED =
sable to some other State., Allied to this phage of the problex

was the fact that in most ingtances the extent of partial dimability

-~ 2] -

The statutes of esch State must be examined to determine
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was not medically determinable until a given employee was unable

to eonciﬁue his employment ©or hed sustained some wege loss s the

result of the diseasse,

pheunoconiosis, freguently accompanied by active tuberculorim, the
medical profession had ne difficulty 4n determining tbis fact and
reconnended that such cases should be compensated for on the basis

of permanent total disahXIity. The medical profession wag reluctapt

Aszuming that the employee had disabling

to recommend that a given employee should be removed from the

hzzards of exposure to dust in the employment where he had worked
all hig lifetime and Beek employment in some other trada, Thisz iz

certainly undorstanﬁ’ble. In sowe cases legislative provigions wera

enacted enabling a claiment to transfer from his employment where

he would bs exposed to the inhalation of injurious dust into other
trades or occupations where dust buzards did not exist with compen-

sation to be paid fox the injury that he had Iuat&ined.z‘ Howaver,

the number of .cases ip most of the Btates where this practice weg

tollowed bzs been Bomewhat limited, primarily because of the reluct-

ance of long-térm employees to give up the jobs with which they

were familinr and seekx employment in other trades,

Again, there

i no uniformity with respect to this legislation and refersnce

must be made to the statutes of the differeut States o determine
the exact statuas of the rights of the clzimant or the liability of
the exployer or inmsurer,

econonic recesglon, claims may be filed for partial disability even

It is probable that in the event of an

though ho actual disability exists, where x-ray svidence shows

increased hilar markings =8 a result of gsome dust exposure, This

- 22 -
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factor is an incentive to retain legislative provisione denying
compensatior for partial dimability. Twenty States25 deny con-
pensation for partial disability, wberess twenty-eight Btates?®
and Federal jnrisdictionse pary some conpengation for partiel dis-

ability.

(6) Monetary Limitations For Liability.

1t is practically impossible tc be gpecific with respect -

to statutory provigiong establishing monetary liability for the
pneunoconioses and the laws of each State mupt be exmwined to

determine the benefits that are paysble thereunder. As stated

aAbova, industry and insurance exrrierg are concerned about the

inpac;‘of the passage ¢f laws making the prneuwoconioses compennnbl?

due to the potential 1iability for injuries that had been zn;urred

Py the inbalation of dust prior to the effective date of the Act.

To exse the impact of this burden there was enacted what became

Xhowtt as egcalator clauses, wbereby a fixed awmount becowes payable B
the first month the Act becomes effective with progreasive increases

at a fixed rate per montk until the whole bemefit of the law is

reached, Many of these laws have =mince been amended to oliminate
the escalator clauseg, although sone kave been retained, In &
nustber of Btstes maximuw benefits are fixed by law while in =mome
States a part of the burden of compensability is shared by-special
disability fund= or by contribution= from the Btate.

Undoubtedly, the esmcalator Clauses above referred to merved
A useful purpose when 2irst epacted becmume of the limitation of
uonet:ri 1igbility iaposed ypon the emplioyer., Howevar, tbe number )
o1 claims of silicosis after the enactment of the statutes was not
a8 great as had been anticipated and gradually State legismlatures bave

- 23 -
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seen fit to Aimpenwe with this metbod of limitation of liability.
The law now effective in New York State27 provides compen=
sation for the ppeumoconiopes only in the event of total dimeability
or deatb and further makes provision for the payment of coupensation
in the event that the claimant is totally disabled by dust disease
and imposes repponsibility for the payment o6f such compensation
upon the ewmployer for the first 260 weeks; the eaplgyor continues
the ﬁayﬂent ol compensation thereaftexr during the claismnt's
permanent dipability, but will have the right to be reimburmed fron
the Special Disability Fund created under this law. This method

pay well provide the answer to TAis nost {roublesome problem,

7). Stntuior Regquirements Pox Exposure ¥ithin The State
: Yhere Compensition 18 Sought, i

Most of the State statutes contzin legislative proviwions

of a Bpecific term of residence and exposure to dust in the State

Again, there iz no
uniformity ‘in provisions of this typs, The purpose of the require-

vherein application for compenmation is nade.

nent 4im to avoid the poasibility of a claimant baving had exposure
in one industrisl State going to snothsr State where the benefits
under the eonpensatton act were more liberal, or from procuring
compensation in the sesond State unless he meets the statutory
reqQuirements with respect to exposure in that State, The term of
years for exposure within a given Stxte vary as well and refermnce
sust be made to individual Btate laws to ascertain the aasver to
the compengability of a ¢laim in any given jurisdiction, The =zame
rules are applicable to death benefits requiring an adeguate term
of exposure in the given Stzte where compensation iz sought belore

a clzim would be componsabdle,

> 24 =
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@@ (8) Legislation Applicable To Second Injury Funds or
eoiR B Ty Funds.

¥hen oareful oonsideration is given to compensation for
the pneumoconioses, the nmatural question ariges as to what method
could dbe exployed to ansvei the questions above preaented, Poten~ . .

tially, the answer may be found in legislation creating Second

e

“Injury Funds or Special Disadbility Funds in tke various States of

‘the Union, These Punds are administered iu comnnection with the

-Workmen ‘s Compenastion Laws of the several States and have as tbeir

objective the incentive to employ handicapped workers who sustained e R
a previous njury and who later apply for employment and may sustain g"'g:.f_
* uub;equent injury on the job to which they arse assigned, The -
objective of these Pundz iz to énadble the disabled anploye§s to
raceive full compensation Zor disability that may result from coo-
tinuing employment, while the liability of the employer is limited
to the benefits due to the mecond injury; the Second Injury Fund

or Special Disability Fund being respongible for permanent total

diatﬁilxty representing the differentisl between the secoad injury

and previous injury, Eaployeer who contract the dimease of pneumo- o J R
coniosig generally 2ind it difficult to obtain eaployment in those
trades where dust bazards exist and where they represant the

potential of l4adility ip the event their pneunoconiosis becomes’

)

permanently disablivg. These laws were given impetus to insure

' returning war vetersng the opportunity for employment if they had
suffered some type of permanent injury, msuch as the loss of 2 leg,
azm or other member of the body, as the result of war casualty. Yhy
caonot this concept be extended to provide conpannutién for disabling
Puneunoconiodis progremging to disability after re-employrment in a oo AATT I S A

dusty trade wherein the employes ix exposed to the continuing hazard

"gigb - 28 -
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o? baxrmful dust? With respect to legislation dealing with thins
satter, there is no uniformity in the gtatutes of the several
States, Second injury laws are now effective in all but four
stgtes.zs As of June 30, 1862, only sixteen states2? and Federal
Jurisdiction:5 have broad coverage. In the reuiining States the
coverage is 80 nerrow that the Punda apparently do not serve the
purpose for which they were designed and would not provide compen—
sation for disability from tbe poneumoconiocses in the event of
permanent &isability, Why should not coverage zfforded by this
legiclation be extended to prospective applicasts for employmant
in dusty tradég who have had previous exposure to sust with demon-
strabletevldence of pneumoconiosis? Should thege people be rele~
gated to the human serap haap and be classed as uneaploysble? ¥ould
not the extension of the Second Injury Fund laws to cover this
situation be the answer to what is perhaps one of the most trouble-
some problems in the field of occupational disease legislation?

It 48 x fact that today applicants for new employment who
Eive a history of previous exposure to dust are genexally submitted

to x-ray examinations of their chests and Aif thesns exasinations

. disclose potential pneumocdnioses and a dust hazard exiszs in the

particular plast ¢y operation where they are to bs masigned to work
they will bhe denied. employment in order to protect the prospective"
enployer from a coupensation clain for total disability, which may
be exceadingly costly under the statute, By extending the Second
Injury Fund legisliation to cover the pneumosonioses, the prospective
oaployer would have his 14ability limited to s fixed amount for the
second ipjury and the Fund would pick up the liability 1oz.tﬁe
difference between the second injury and total dimability vhiuh

bad resulted froe the accumulation of dust throughout the entire

- 26 =
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It i= probably improper to

pariod of the employee's employment.

desipnste thesge Funds as "Second Injury Funds” and the nrme should
be changed to "Specisl Disadbility Laws'"; New York State kas so
designated its Pnnd.27 The difficulty presented is the actuarixl
determination o2 compensatiod costs. The question arises ¢ éb '
whether or not the administrxtiog ©of the law will lead to the o
imposition of excesnive burdens upon the Pund after it has been

crexted, ¥Witk that in mind, it may be dezrirable to place some

.
o

)

.

nonetary limitation of lisbility upon the Fuad in the f£irst instance N

> yor
ar
3
L)

-

1

.

which may later Pe increased, dependent upon experience in the .
sdminjstration of the law, Sunch a method would be protective of
the jnterests of the amployers and insurers and aszure the paymeat
of reasonable compensition to the eaployee or his dependents in
the event of death,

Congideration should be given to the legislative provisions o
of the compensation statutes of Arkangag, Minnesota, Noxrth Carolina,

Ohio, South Dakotr, Texas and Yigconsin,30 whick have endeavored to

solve the problem of the xeplacement of employees who have demon- B
strable non~disabling pasumoconiosiy in employment where they would

not be subject to the countinuing exposure to hazardous dust,

! Under the Workmen's Compenaation Lav of Wisconein,3? in the

event an employee has a noo-digabling silicogis and ig dischbarged *
{rom employnent in which he is engaged or when he ceases biz employ~

sent and it is in fact inadvisable foy him to contimue an account

0f the dizease and be suffers a wiage loas Dy reason ¢f such discharge
or cessztion of employment, the Commission Ray allov such com-
penaation on account therec! as it may deeam just, not exceedting

- 27 -
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pbysicians 1o be appointed by the Industrial Commission apd the

The statute provides for zx examiuation Dy a pbysician or

exployer and eaployee may have the opportunity of a hesring before
the order im passed.. Refuszal of the employee to submit to exasina~
tion would bar bis right to compensation mnd the payment of compensa-
tion as ordered by the Commigsion estops the claimant from any
further recovery.

These p}tns referred t0 may de bheneficial or detrimental to
the employee and to the employsr, ¥ith respect to the exployee, he
is removed from the coatinuing hazard of exposure to dust, On the
other band, bé may be deprived of comtinuing in a trsde or occupa-
tion with which be ix fawiliar md become expert and thereby required
to change to.:bu othex occupaticn free Irom the exposure of dust
where be may vot be able to comand the wage scale that had previ-
ously been his, From the standpoint of the employer, there is
inposed upon hin immediately the finaneial cost of compenmation, Onr
the other hand he if relisved of the potential of the claiw becoming
one nf permanent total disabhility,

Neither of these nsthods peon to bd =3 equitadble as a pystex
providing compensation by way of s Special Disability Fund,

Incident to legisixtion dealing with tbe Second Injury Funds
“or Special Disability Funds is tbe metbod by which theme Funds should
ba financed. Two Btates, Califorpia aud Pennsylvania, wholly finance
their Punds with appropristions, Twa other States, Xaosam and
®yoning, originally financed their ?unds in thisz manner but both
nov require payment to thée Fund by carriers or self-insurers in
death cases where there are no dependents, The State of Xpssachusetts
provided & Second Injury Pund for war veterans, appropristing funds

- 28 -
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for that purpose and specifying that when the Fund became exbausted
the Btate Treasurer should pay the benc¢fits from a geperal fund withe-
out specific appropriation. As & practical political matter the
acconplishmwent for the financing of these funds by public appropria-
tion poves many difficulties, Llegislatures generally would be
reluctant to appropriate public funds for injuries that occur in
industry, Therefore, it seems proper that the burden of financing
these funds should rest uypon contributions to be made by employers,
gelf-insurers, or insuranee carriere, Tge meéthods prescribed for
such Iinancing differ under the laws of many of the States, bhut
generzlly speakxing provide for contributions either in desth cases
where thers are no dependents or a percentage of the premium paid
to insuranct carriers, The underlying difficulty is the lack o2
actuarial dats that would provide a sound basis for deternznation
of the cost. Assuming that the law provided for limitations of
wonetary 1iability for totally disabling pneumoconiosis, the iwpact
of the cost upon employers and CEITLETS would be ensed; Denefits
could be {ncreased dependent upon the cost of compensation as
revealed by experiemce over a number of yearm,:

It would seen dexirable to have a Specisl Dieability Fund
entirely separate and distinct from the Second Xnjury Funds presently
effective in the various States, The reason for thia suggestion
ia that the problems of compeamating fLor the ppeunacenicees ae above
set forth diitor from other types of injuries. Assuming that it
would e desirable to place some limitation of liability upon the
enployuxr, the amount of coppensation payable could be incremsed £rom
time to time, The basic problex of the evaluation of digability
Irom the prneumoconioses ies one which muet be resolved by medical
research before p satisfactory legislative answer can de found

- 29 o

412 288

2,
rr e

1T
T

PRI

£345 PAGE.B32

Te X
RS L e
Pt .

¥z
e,
. =




s

[

DEC-15-8¢ THU 14:47

945
WELLON INST. L1BRARY/CHU FAX NO, 412 26% B

tor compensation for partial disability. Much has besn accompe Jes of the phbysic
1lished in the medical fLield with respect to the determination

exployed in & du

of disability Yut much rema2ins to be accomplisbed, The problems

% her employer 1o a
presented by the pneumoconiczes are unigue apd undoubtedly digtinet 2

) :
- xgtd., Therefore, §

fron those of other osccupational disezses, BE .o puspose of ¢
3
S the pusumoconinses

)

{9) ¥aivers 02 Compenssation,

Another legislative provigion occurzring in the laws of 5§ .

3. D} digability thet the
) st ; 33
aumber of ates relates to the permitting of waiverz for disabled - N

« o

nge of . employment, *
silicotice, 1In tbe original epactment of legisistion making aloyee $1though & BOu

preundconiosis compensable, some of the States 'pernitted banadi. atutes of Arkansas, 3

capped workers, particularly those who bad served is dusty trades, as and wigconsm.ao
to waive their »igbts to benefitg for sn injury that bhad been

—

caused or contributed to by a previous disability. The objective The sbove prese

w25 to assure the continuance in employment of those who bhad he compemsation for th
demogutrable evidence of the disease of pheumocopiosis and to avoid :

their release Irom employment. Six statesd? perait watverg by

zffirmative legislative provisions, Sixteen gratesdd permit waivers

ggtnluttve changes, A
upon thbe approvel of the workmen'm compenzation agencieg, In twenty~ ;

i ucist relaten to the ext
six States34 and Federal jurisdictionus waivers are not permitted, )
Assumipg that a given applicant for ewployment Ras demongtrable
evidence of the disease of pneumocsniosis, he may be unable to

obtaln employment in Some otbaer Andustry where he would be exposed Prospectivaly, ti

to the ctoutinuing hazard of dust. Representatives of labor, most i medical and engineering ¢

insurance ¢éxrriexe snd most employers bhave refused to resort to v im industry, It mey well

the waiver systea although it is available Zor legal nse ag adove some method for the cure

set forth., While thare bas not been uniform agreezent among event occurs, legislation

ecployers, employees, administrative sgencios and insurance carriers pensztion for those who 2

with respect to the use ©f waivers, they certainly do not solve the
- 30 -
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oRp~ % problem of the physically bhandicapped worker who bas previously DU
on E been employed in s dusty trade and seeks further employment with
lems another employer in s trade similar to that in which he bas been
stinct eopaged, Therefore, it may be stated that the use of waivers defeats
the basic purpose of the compensation law, Certainly, with respect
to tbhe pneumdconioses aund the inability to evaluate the percemtage .
of a of dimability thet the employse has sustained st the time of his )
sabled , change of employment, waiver provisions appesr to be unfair to the -
i exployee 2lthough a modification of this Tule may be found in the
di- stxtutes of Arkansas, Mionesota, North Carolina, Ohio, South Dakota, .-
rades, Texas and Wisconsin. o' g%fg;"‘.~
n N ’
atdve The shove presentation indicates the problems incident to
the compenmation for the pneumoconioses. The law is being continu-
o avoid ally éhangnd in sn effort to solve these problems, Over the period
i 4 of the next seversl years, there will undoubtedly be furtber
waivers legislative shangen, 4 possible answer to the wany problems that
1 twenty— exist relates to the extension 0f the Hecond Injury Funds or tke )
Ltted, 8Special Disability Fuuds as sbove set forth, From the standpoint . i :};:1:.u.
sle of the employer and the employes, this method s¢ems to be tbe most
i equitable that is available, ‘
‘poaed Progpectively, the ultimate answer must be found in effective
nost | medical and engipeering control of potential hazards that exist
to g in industry. It may well be tbat the medicml profession will find
bove ; some method f0r the cure of these disexses. Until that bappy i
i event occursg, legislation must be adjusted 1o provide adequate com- R
arriers § panzation for thome who are the victiams of our industrial process,
ve tbe
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CHART 1

) {:cs In Which There .
sennstion For The D!

b

A. 3tates Providing Geueral Coverage Compensation For The e
Pusumoconioses.

Alasks, Arkansad, California, Connecticut, Delsware, Florias, abans, Arigooa, Arkat

Eawaii, Illincis, Indiasa, Kentucky, Ksryland, Massachusetts,

Nichigan, Minnegots, Mimsouri, Nebraukn, New Jersey, New York,

North Dakote, Obic, Oregon, Pennesylvania, Rhode Island, South ! E New E

Cerolina, Utah, Waghington, Wemt Virginiwm, Wisconsin, NGO LRDIR Nevadr, New Hs

ato, Yows, Xansas, Ke

B, Scheduled Compensation For The Paeunoconioses, , Eacuth anf_gl., Texss, Ut
Alabame (permits an election for coverags), ldaho, Yows,

Kpaeas, Louisiana, Montana, Nevada, New Hampshire, New Mexico,
Oklghioms, South Dakota, Texas,

C, Stxtes Yith Specific Provisions With Coapensaticn Payable For
The Digesses of Silicosis and Agbestogis.

Arirzonx, Colorado, Georgia, Maine, North Carolins, Tennegsee
(employer may elect general coverage), Vermont, virginia
(enp&oyer\ nsy elect scheduled coverage).

. State Yith Specific Compenmation For Coverage of the Digeasges
o2 Billicogis, Asbestosig and Brucellosis,

New. Mexico,

" E, State With Specific Provislons For the Conpensation of Silicosis,
Asbestosis and Anthracagis,

Oklahomsa,

r. States ¥With Specific Provisions For theé Compensation of the
Digesage of 8ilicosis,

Idaho, Iows, Eansag, Mains, Montans.

2]

State ¥ith Specific Provimion For the Compensation of Silicosis
and PBrucellosis,

Bouth Dakota,

- 32 ~
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CHART II

States In ﬂiich There Are Bpecizl Lsgislative P i
Compensatics ¥or The Disease OBf Ss.ngosw.iv Fovisiens of

Alabama, Arizona, Arksnsas, Colorado, Delaware, Florida, Georgia, -
Idsho, lows, Xansas, Eentucky, Maine, Maryland, Michigan, Ninsesots,

Montans, Nevada, New Raupshirs, New Nexico, New York, ¥ortbt Carolins,

South Dakota, Texzs, Utsh, Vermont, West Virginix, ¥Wiagonsin,

B,
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CHART IXI
The Following Statet Provide Compensation For Partial Disability
For Silicosls, :
Alabama, Alaska, Arkansas (compensated if 33-1/3% or more),
California, Conunecticut, Rawaii, Illinoie, Indiana, Kentucky,
ﬁassnhnsotts, Mispouri, Nebraska, New Jersey, New Mexicc, North
caroltnA; North Dakote, Dhio, Oregon, Rhode Igland, qennessee,

Texas, Utah, Vvirginia, Wasbhington, West Virginia, Wisconsin,

- 34 -
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c

A. States Providing Full Bene:

Alagks
Arizona®

Arkansas®
CaliZornia
Connecticut

Delaware
Florida
Hawait”
Idaho

Illinois*

Indiang
! Mmine¥
: Maryland

Baceschusetts

Hichigan

¥ingesota

Hisasouri

*Full benefits are not payabl
Arizona or Utah, or for silic
Il1inois, Mxzine, Nevada, Noxt

In Coloxrade the 6 mopths limi
diseases. At to wonetary ben
autborize up to $500, additio
worker's comdition will be ma
sllicorsis or asbestosds (up t

ized by the Commission after

materially .dmprove the worker

Kanssg: In extreme cases, th

to furaish care for & longer
itional peried is limited to

Eentucky: The Board may orde

and showing o6f need,
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A. States Providing Pull Bemelits For Medical Care.
y
AdsEka Neduraska
Arizona¥ Nevada®
Arksnmaz® Xew Bacpshire .
California New Jersey
Connecticut Kew York
Delaware North Carolina® oo
kS Florida North Dakota
Bawaii Ohio
Idaho Oklahoxa
Il Linois* Oregon
Indizna Pennsylvenia
Maines Rhode Island Wi e
Maryland South Carelins et e Jedaten T
N ¥assechusetts Toxas® e
; v MRichigsn Utahs®
i \.. Minnesota Washington E
: Miasouri ¥iasconsin
1

) *Full benefits are not paysble for occupational diseases in
, Arizon: or Utah, or for silicosis and ssbestosis in Arkansas,
Ill4noig, Maine, Xevada, Koxrth Cemrolina, or Texas.

Io Colorado the € montbs limitation doses not xpply to oceupational
aigeaces, Ag to monetary benefits, the Industrixl Commission may
authorize up to $500. additional for ococupstiona) disexses &f the
worker's conditior will be materially improved. Benefits for
silicosis or asbestosis (up to $2,000,) xre payable only if suthor-
ized by the Commission after determination that such care will
materially improve the worker's condition.

Kangas: In extreme cases, the Commissioner may require the employer
t0 furnish care for s longer pariod. In case of gilicosis, such add-
itional period is limited to B0 dmys. -

Keontucky: The Board nmay order an asdditional 81,000, on application
snd showing o need,

Montana: In cases of total diesbility where the $2,500, ig insuffi-
gien§ to :eet all hospitslization expenses, additional benefits may
¢ allowed,

————————

New Mexico: Additional monetary benefits up to 315,000, (including
the first $1,500,) may be authorized in cages 0f pccidantal snjuries.
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South Dakota; The Industrial Commimssion may order an sdditicnal
$1,000. for medical, surgical, and bogpital service upon proof of
necegsity therefor,

Versont: Maximun for smilicosis and asbestosiz set st $500, paysble
during a 3 year period. R

Virginia: May be extended for 2 years, inclunding the first 60 days.

west virginia: An additional $800, may be authorized by the
Comnissioner with the approval of the employer, No medical benefite
in case of $ilicosis.

8. States Providing Linited Benefits For Medical Care, 1 2.

, Alabamy
Colorado
Georgisa
lows ' 3
Kansas . .
Eentucky N
Louisiana
Nontana )
New Mexico
South Pakota
Tenneseee . ,
Yermont

W Sl

. oekad e . L. .
A= L g P AR i AL Mg R Pensre = Phimen, 73 = b SO LIS TN, o -3 A
S o,
- L]

Yirginia 4.

Yeat Virginiz

10

3 .-

<
3

H
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v

1. National suicosii Cot

Sumnary Report subr
1937, by Conferenct
Final Report to the
through Medical G«
Fingli Report to th«
through Enginestd
Final Report to the
Pbages of Silicos
¥4inal Report to th.
Phages of Silicot
publighed by the

Standards.

"The Pneumoconiosis P
publisked by Charl
Dr, L. U. Gardoer
in a Joursal of tb

See Archives of Envir
pr, O, A, Sander,
Marquette Universi
D2, George W. Wrig
St. Luke's Hospit:
Dr. Axrtbhur J. VYorey
Industrial Medicir
Detroit 7, Nickig

Industrial Medicine t
Marewether, publi:

See Chart 1.
U, S. Code Anunotated

Arizona, Colorado, G
Yermont,

See Chart I,

Hines v, Norwalk lLoe
Horn & Hardart Bs
AL,R. 963; Eanso
824,

In re Il.g.elat, 228 W
Taylor v, Swift &
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‘ip{,' , REYERENCES
1, National Silicosis Conference:

Summary Report subaitted to Secretary of Labor, February 3,
1937, by Conference Committes, Bulletin No, 12, 1837,

rinal Report to the Committes On the Prevention of 8ilicosis
through Medical Contrel, Bulletin No. 21, 18938, Part I, .
24inal Report to the Committee on the Prevention of Silicosis
through Engineering Control, Bulletin Yo, 21, 18938, Part II.
rinal Report to the Committee on Economie Legal and Insurance
Phases of Silicosis Problem, Bulletin No, .21, 1938, Part IIf.
rinal Report to the Committee on Regulxtory and Administrative
Phases of Silicotic Problems, Bulletin No. 21, 1938, Part IV,
pubnnb:d by the U.S. Department of Laboxr, Divigion of Labor
Standards,

2. “The Pueuncconliosip Prodlen”, pg. 13, by Dr, Rugene P. Pendergrass,
published by Charles C., Thomas, 1958, ¥Xrom an article by
. Dr, L.-U, Oardner on the "Ftiology of Pneumoconiosis” appearing
., in 2 Jonrnal of tbe AM,A., 111:1925-1936, 1938,

3. See Arcbives 0f Environmental Health, Vol,2, No. 3, pg, 30P, 1061
Pr. O, A. Bander, Azpociate Clinical Professor of Kedicine, ‘ .
Marquette University, Milwaukee 3, Wisconsin,
Dr. George ¥, Wright, Bead, Medical Research Department,
8t, Luke'm Hospital, 11311 Shsker Boulevard, Cleveland 4, Ohio,
Dr. Arthur J, Vorwald, Profesgor and Chairmsn, Departmwent of
industrial Medicine and Bygiene, Wayne State University,
Detroit 7, Mickigan. {

4, Industrisl Medicine and Hygieme, Yol. 3, page 6, 1956, E.R.A, -
Merawether, published by Butterworth and Co, Lt

5. Bee Chart I, !'.::A:-_:f';'.s -1 BN STIEE I
8. Y., 8, Code Annotated, Title 33, Chapter 18,

7. Arizons, Colorado, Georgia, North Carolina, Tennessea, Texas,
Yermont, .

8, See Chart II.

9, Hines v, Norwalk Lock Co., 100 Comn. 538, 124 A, 17, 20; Lsne v,

Horn & Hardart Baking Coc,, 261 Pa, 325, 104 A., 615, 616, 13

Aég.a. 963; Hanson v, Dickinson, 188 Jowa, 728, 176 N,¥, 823, .o
' 824, .

! 10, In re Magelet, 228 Mass, 57, 116 N.E. 972, 873, L.R,A, 1918F, B6é4;
Taylor v, Swift & Co,, 114 Xan, 431}, 219, p, 51&, 3519,
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$178,662; Wisconmin, :

11. Indian Creek Coal & Mining Co., V. Calvert, 68 Ind, App. 474,
‘ 118 N.E, 519, 525, 25, Arixzons, Colorado, Flordis
o 3 v ) land, Nich
12, See Chapter I "Poeumoconiopes” by Dr. A. J. Lanza, published b Maine, Mary ’
o Grune-Stratton Inc., 1962, ) %o”\::zh;:;étz.,'vzgﬁ:lt‘
. 13, Compensation Laws of New York, Chapter 67, as smended, Article ‘in stooe or minersl i
B 8 15%, 28, Alabana, Alsska, Arkansas
. 14, Iowa, Code of 1958, ans amended, §85A,4 Michigan, Compiled Laws Conpecticut, Delaware
of 1948, ss mmepded to date, Part VI, 417,1, §1(a); Minoesota, Louisiana, “;”wh‘we
8 Statutes of 1357, as awended to date, §176.86(1); North Carolisna, New Mexico, North Cax
. General Statutes of 1943, Chapter 97, as amended, §57-54; Rhode 1sland,”Tennegsae (pe:
Inland, General Laws of 1958, as smended, §28-34-1(a). Utak, Virgisia, Washi
; 15, Arizona, Rev. Statutes of 1956, Chapter 7, =zs amended to date 27. Chapter 816 of the Laws .
, §23-11-1, Subsection 5. ) ‘ ' g::;:;t;g zz 2::»8:;'
" 16, Georpia Code, 1933, as awended, §114-802; Idaho Code, 1947, £15, Subdivision 8, P
= 28 amended to date, §72-1205; Montana General Statutes, as So
- wmmended (Cceupational Disease Act), §92-1303(5); Nevada Article 3, Seotiop 35
Revised Statutes, 1956, $617.060; New Mexico Statutes Annotated, be payable for partial
1953, a= amended, $58-11~4(a); South Csrolina Code of Laws, dust dimssase™,
. 1952, 872-252; Title 35, Chapter 2, Utak Code Annotated, as s
g amanded, B35-2-12(a). 28, Georgia, Louiamiana, Neva:
17, General Statutes of Kangas, a5 smendad, §44-5204. 29, “‘2’1:.:.‘.’:%:‘°§’£§:;..5‘:"";
13 H
18, Maryland, Article 101, Angotated Code, xs smended, §67(15); Utah, Rashington, Wey
Scuth Dukota, Chapter 64,08, Title €4, Code 1939, as mmended, 30. Bee revised Statutes, ae
§64,0804(b).- Azxansas, §14-(5); ¥u
19, Alaska, Califorria, Copnecticut, Delaware, Eawali, Louisiana , A8 amended, §97,.6
: Massachusetts, Micsouri, Nebraska, North Dakota, Ohio, Rhode 426, as amended, $64,(
' " Island, Yirgimia, Washiagton, _ 1957, as amended, §10!
. 20. Nev Jersey, Rev. Statutes, 1937, Title 34, Chapter 15, 1940, 3L. Wisconsin, Statutes, 19%
; dne 34:15~34,
\ Annotated Supplement, with amendments to date, § 4 32, Conmwcticut, Illimois, I
: 21, The Pneumoconiosis Problem, By ¥ugene P, Pendergrass, M,D,
Published by Charles C. Thomes, 1958, Page H San ! 33, Ark;gg:g»‘ °§ﬁ:§:‘8;,2:::‘.
13
| 22, Alaska, California, Connecticut, Delaware, Floridx, Eawali, Idabo," Tennessee, Texaz, Ver
| Indiana, Maryland, Massachusetts; Michigan, Minnesota, Missouri,
I Nebraska, New Rampshire, New Jersey, New York, North Dakota, 34. Alabama, Alaska, Arizona
. Ohio, Oklaboms, Oregon, Pennsylvsails, Rbode Island, South Kentucky, W“*;hnl, ]
“ Carolina, Washington, Yiseconkin, ::?3“::&2:' 0;:2::12
Al ) »
23. Alabama, Arizooa, Arkansas, Colerado, Georgia, Illincis, Iowa, ¥ashington, West Virg
Kaneas, Kentucky, Louisimng, Maine, Moatana, Nevada, New Mexico, ’
North Carolina, South Daketa, Tennessee, Texas, Utah, Vermont,
f Virginia, Wept Yirginia,
: 24, Norin Carolinm, General Ntatutes of 1943, Chapter 87, as ancnded,
§ $61,1-61,6; Xinnescta Oogenl Statutes, 19857, as amwended,
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§176,662; Wisconsin, Statutes, 1857, xs amended, §102,825(1)-(3).

Arizooa, Colorado, Florida, Georgim, ldako, Iowa, Kanezs,
Naine, Maryland, Michigmn, Ninnesota, MNontana, Nevada, New
Hawpshire, New York, Oklaboma, Pennsylvania, South Caralina,
South Dakota, Yermont (Nomne for employeeg who bsgan omployment
iz stone or mineral industry prior to Jwsnuary 1, 1959),

Alabama, Alasks, Arkansas (3f 33-1/3% more), California, ;
Connecticut, Delaware, Hawall, Xllinois, Indiana, Kentucky,
Louigiana, Masaachusetts, Miss~uri, Nebraska, New Jersey,

New Mexico, North Carolina, North Dakota, Obxipo, Oregon, Rhode
Island, Tennessee (pearmitted upen election of employer), Texas,
Utah, Vixgisia, Washingtou, West Virginia, Wisconsin,

Chapter 818 of the Laws of Kew York, 1913, as asended and
re=enacted by Chapter 41 of the Lawas of 1914, constituting
Chapter 67 of the Consolidated Laws &3 amended, Article 2,
§15, Subdivision 8, Paragrapld ee,

Article 3, Section 39, provides "That compenstation shall not
be. payable for partial dimability due to 8llicosis or otbher
dust disease’.

S

Georgis, Louisiana, Nevada, Virginia.

Alaska, Californis, Connecticut, Delmware, Florida, Hawaii,
Minpesota, Miggouri, New Jersey, New Mexico, New York, Oregon,
Utah, Washington, ¥West Virginia, Wiscensin,

Beo ravised Statutes, ss smended, of the following States:
Arkangas, $14-(5); Minnesota, §176.662; North Carolina, Chapter
87, az amended, §97.816; Ohio, §4123,57; South Dakota, Chapter
426, 28 smended, $64.0818; Texus, §8(e); VWisconsin Statutes,
1857, me mmended, $102,525(1)-(5).

Wisconsin, Statutes, 1557, a5 amepded, $102,525(1)-(5),
Copnecticut, Illinois, Xowa, Maine, Maryland, Massachusettis.

Arkansas, Coloradv, Georgia, JIdaho, Indianpa, Kansas, Minnesots,
Nevada, North Carolina, Oklahoma, fouth Carolina, South Dakote,
Tenpessee, Texas, Vermont, Virginia, .

Alabama, Alaska, Arizons, Californix, Delaware, Florida, Hawail,
Kentucky, Louigliana, Michigan, Mississippi, Migeouri, Montana,
Nebraska, New Hawpahire, New Jerpey, New Mexico, New York,
North Dakota, Oregon, Pennsylvania, Rbode Igland, Utsah,
¥ashington, ¥West Virginia, Wyoming,
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