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DEPARTMENT OF LABOR

Occupational Safety and Health
Administration ,

20CFRPart 1903 -0 .
[Docket No. W=300) - ‘'«
Use of Personal Sampling Devices
During inspection

] .
Agency: Occupational Safety and
Health Administration {QOSHA);
Department of Labor,- g
ACTION: Notice of proposed rulemaking.

SUMMARY: In today's Fedaral Register,
QOSHA revises 28 CFR 1903.7{b} by
adding an interpretative nots to make
clear that the term “employ other
reasonable investigative techniques” as
used in the regulation includes but is not
limited to the attachment of personal
sampling devices to employees in order
to monitor their exposures. In this
document, OSHA proposes to amend
§ 1903.7 by issuing a legislative rule to
e)fcgmaly authorize {ts compliance
officers to use personal sampling
devices and to attach such ces to
employees during the conduct of
workplace inspections, The proposed
rule would remove any questions
concerning the agency’s anthority to use
" personal sampling devices as an aid in
its wotkplace inspections. - -
DATES: Comments on the issues raised
by the use of personal sampling devices
must be postmarked by Aprl 13, 1982,

ADDRESS: Comments are to be sent to:
Docket Officer, Docket No. W-300, U8,
Department of Labor, 200 Constitution
Avenue, NW., Room 5-8212,
Washington. D.C. 20210.

FOR FURTHER INFORMATION CONTACT:
James Foster, Office of Information, U.S.
Department of Labor, 200 Constitution
Avenue NW.,, Room N-3637, -
Washington, D.C. 20210 {202-523-8151).
SUPPLEMENTARY INFORMATION: The
discussion in the interpretative and
procedural rule of Part I of today's
Federal Register sets forth the history of
29 CFR 1903.7{b) and the reasons for the
issuance of the imterpretative and
procedural rule which appears therein,
In this document, the agency announces
its intention to amend the regulation to
expressly authorize compliance officers
to monitor employees’ exposures by
attaching personal sampling devices to
their persons during OSHA inspections.
The public i8 invited to submit
comments on the issues involved in the
use of such devices, and particularly on
the issue of whether the placement of
the device on an employee may under

ceriain circumstances constitute an .
inherent hazard which subjects the
employes to potential accident and

:I;{nry. ith respect to the sefety issue,
all courts:

that have considered the issue

"have concluded that the attachment of a
‘persond] sampler to an employee isa -

reasonsable investigative tecknique that

. gn::nu ‘minimal risk, if any, Indeed, the

tary Is unaware of any accldent or

“Injury caused by the use of such devices

during the more than ten-year
‘enforcement history of the Act, * .
encompassing widespread use of =
personal samplers by many smployers
,xwdlon:hy;he!ilometmuqu?
e use nal sampling devices s
cuna!dnmf:;‘t)he Secretary 10 be at
least as safe as other sampling -
techniques of equivalent efficiency.
Interested persons are invited to
submit written data, views and ‘
arguments with respect to this proposal

“and all issues involved therein. These

comments must be postnarked on or
before April 13, 1082, and submitted in
quadruplicate to: Docket Officer, Docket
No. W-300, Room 8-8212, 200 ,
Conatitution Avenue NW., Washington,
D._c- m& o - .

.'The data, views and argements that
are submitted will be available for
public tion and copying at the
above address. All mely written
submissiona received wii; be made part
of the record of this proceeding and will
br:l:omidered in formulating the final

Regulatory Impact Analysis

" ‘The economic analysis under
Executive Order 12201, which appears in
connection with the interpretative and
procedural rule in Part I of today's
Federal Register is equally applicable to
this proposal and is incorporated herein.
Adaditionally, in accordance with the -
Regulatory Flexibility Act of 1680 (Pub.
L. 96-353, 84 Stat. 1164 (5 U.S.C. 601 et
seq.)), OSHA has carefully assessed the
impact of the amendment upon small
entities. Initially, the agency notes that
fo the extent that any costs occur. they
would directly relate to the number of
workers sempled. As proportionately
more workers would be sampled in
larger establishments, the costs per unit
of output of the amendment are
expected to be the same for both smaller
and larger egtablishments. Moreover, no
additional costs result from the
amendment since it has always been
and continues to be OSHA practice to
use personal sampling devices
whenever possible and whenever there
is no judicial ruling to the contrary.
Accordingly, OSHA hereby certifies that

~ potential reduction in employee

this proposed rule does ot have-a-4
cant economic impact 00 & - 3y
substantial number of small entitidl,.-
| The Regulatary Impact As -
has identified several benefits which iire
tealized as a result of the promulguien
of the amendment. As has been noted B
gpnnection with the interpretative tind -

-procedurs] role, the use of personal

sampling devices attached to employel
not only increases the effectiveness of ~

OSHA inspections but also minimises
productivity. The use of personal ..
sampling devices attached to amployess
In thetalore the most cost effective - -
means of promoting occupational safely
and health, ko

Authority: This document was propersd. -+

.under the direction of Thorne G. Auchter, ...

Assistant Secretary of Labor for "
Safety and Hoalth, 200 Constitution Aventie
NW., Washington, D.C. 20210. Wi

;
PART 1903—INSPECTIONS, i)
CITATIONS, AND PROPOSED /|
PENALTIES

Accordingly, pursuant to section 8 -
and 8(g}{2) of the Occupational Safety .
and Health Act of 1870, 28 U.S.C. n):
and 657(g)(2), and the Secretary of >~ s’
Labor's Order 8-76, 41 FR 25058, {tis ;. .
pm‘gond to amend part 1903 of Title 48 **
of the Code of Federal Regulations as.. - _;

_ set forth below.

It is proposed to revise 20 CFR
1803.7(b) to read as follows:

§1908.7 Conduct of inspections.

- L] » 1 .

(b} Compliance Safety and Health .
Officers shall have authority to take
environmental samples and to take o
obtain photographs related to the -
purpose of the inspection, employ othee -
reasonable investigative techniques, and’ .
question privately any employer, owner,
operatot, agent or employeeof an ™~ -
establishment. (See §1903.9on trade -
secrets.) As used herein, the term o7
“employ other reasonable investigative - -
techniques” includes, but is not limited
to, the use of devices to measure -
employee exposures and the attachment
of parsonal sampling equipment suches .
dosimeters, pumps, budges and other "
similar devices to employees in ordertp .. -
monitor their exposures. Tyl
{20 U.S.C. a57(a), 657(g); 5 U.S.C. 5563) :

Signed at Washington, D.C. this 4th day of
February 1982.

Thorne G. Auchter,

Assistant Secratary of Lobor.
{FR Doc. $3-3000 Filed 2-13-82; 145 am]
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