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CLEAN AIR ACT -~ ENVIRONMENTALISTS' CITIZEN SUIT
TO FORCE REGULATION OF BENZENE UNDER SECTION 112

The EDF and NRDC have served notice upon EPA that
if the Agency does not promulgate four proposed emission
standards for benzene and does not propose a fifth standard,
they will initiate a citizens' suit to compel the Agency

to take such action.

In 1977 EPA added benzene to the list of hazardous
air pollutants under Section 112 of the Clean Air Act: 1In
1980 and 1981, the Agency proposed four separate emission
standards for benzene emitted from:

1. maleic anhydride plants;
2. ethylbenzene styrene plants;

3. storage vessels with a capacity greater
than four cubic metexs; and

4. fugitive emission sources in petroleum
refining and chemical manufacturing

industries.

None of these has ever been promulgated. Nor has EPA proposed
a standard for emissions from gasocline marketing. These groups
are threatening to initiate a citizens' suit unless EPA takes
action within 60 days, as prescribed in the Clean Air Act

Citizen Suit provisions (Section 304).

We have heard informally that EPA intends to
promulgate the four final benzene regulations around the
end of February 1983, but we have not heard when EPA in-
tends to propose the standard for benzene emissions from

gasoline marketing.

A copy of EDF's and NRDC's letter is attached
for your information.

DAVID T. MODI

DTM:scl
Att. SAL 000019950
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ENVIRONMENTAL DEFENSE FUND

December 23, 1982

Anhc M. éorsuch, Administrator
BEnvironmental Protection Agency
Washington, D.C. 20460 - -

Deazr Mrs. Gorsuch: ' _ < .

Section 304(a)(2) of the Clean Air Act, as anended
(hereinafier "the Act®) authorizes citizens to commence civil
actions "against the Administrator where there is alleged a
failure of the Administrator to pecform any act or duty under
this Act which is not discretionary with the Administrator.®
Section 304(b)(2) provides that citizens actions may not be
conmenced “prior to 60 days after the plaintiff has given notice
of such action to the Administration.®

Pursuant to, and in accordance with, Sectioa 304(b)(2) of
the Act and 40 C.P.R. §§ 54.2(a) and 54.3(a), the Environzental
Defense Pund (EDP) and the Natural Resources Defense Council
(NRDC) are hereby providing you with prior notice of iantent to
£ile suit to compel you to perform a non-discretionary duty
under Section 112(b)(a)(B) of the Act. The duty which you have
failed to perform is to take action on the haZardous pollutant
benzene within the time period specified in that Section.

Oon April 14, 1977, EDP petitioned the EZnvironmental
Protection Ageacy- (ZPA) to add benzene to the list of hazardous
aiz pollutants r;gula:cd gnd.: s.ctiog 1%%131 the Act.:

In a Pederal R ster notice on June 8, s EZPA stated: °*This
notice adds benzene to the list of pollutants determined to be
hazardous as defined under Section 112 of the Clean Air Act, as
amended. It is based on scientific reports which strongly
suggest an increased incidence of leukenia in humans exposed to
benzene.” 42 Ped. Reg. 29337,

The Administrator subsequently stated, based on °®numerocus’
occupaticnal studies® and other evidence, that:
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*(B]enzene exposure is causally related to a
nunber of blood disorders, ‘including
leskefiIa . ., . the Administrator has 'made a
generic deternination that, in view of the

. ezisting state of scientific knowledge,
prudent public health policy requires that
cartcinogens be considered for regulatory
purposes to pose some finite risk of cancer
at any exposure level above zZero.' (44 FR
58646). Because of the widespread use of
benzene, benzene enissions in the ambient
air have been determined to result in
significant hunan exposure. Por these
Leasons, exposure to benzene emissions may
reasonably be anticipated to result in one
or more serious effects that can be expected
to lead to an increase in mortality or an
increase in serious, irreversible or
incapacitating, reversible illness.
Therefore, the Administrator concluded that
benzene satisfies the definition of -
-bazardous air pollutant under Section Y12 of
the Clean air Act.® -46 Ped, Reg. 1167
(Januazy S, 1981).

Four regulatory proposals have been issued by the
Adninistrator ia the wake of the above findings anad
conclusions. The proposals would set national emissiocn
standards for benzene emitted from: (1) maleic anhydride
plants, 45 Ped. Reg. 26660 (April 18, 1988); (2) ehtyldbenzene
styzene plants, Fed. Reg. 83448 (December 18, 198G); (3)
storage vessels with a capacity greater than four cubic meters,
45 Ped, Req. 83952 (December 19, 1980); and (4) fugitive
enisalon sources in petroleum refining and chemical
manufacturing industries, 46 PFed. ggg. 1165 (January S, 1981).
A £ifth draft proposal, gasoline marketing was never issued.

- Section 112 of the Clean Airz Act fequires standards to be
proposed with 180 days of the listing of a pollutant. Pinal
standards are to be promulgated 180 days after the propased
standards are published. EPA's failure to propose a standard
for gasoline marketing and to promulgate final standards for the
other four categories is clearly a violation of a
nondiscretionary duty under Section 1ll2. .

This “letter is to provide you with priscr nmotice that. EpP and
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ERDC will file a citizens action to compel you to prescribe such
standards unless your voluntary compliance is forthcoming with
-60-days.. - - . .. .

PES .. - - . . - _ .

Sincerely,

Wpufint R _
tistine L. Hall

Counsel for the Environmental
Defense Fund

Nyt D Doror

Counsel for the Natural Rescurces
Defense Council .
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