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‘ / This letter constitutes o formal objectigp to the Comnissioner's order in
- 7L ( ths Matter of Pnint Containing Lead, 37 F.R. 5229, March 11, 1972, These

‘objactions 2xe legel objeciions only a&nd do not constitute & request for a

- hearing, Our decision not to requsst & hearing, however, should in no

s w2y be construsd &s &

vaiver of our right to participate &nd to present

‘evidence and legal srgurent should 2 heuring Yo granied on th: objecilons,

+  legally sufficient to

Justify the relief sought, of any other person.

I. _V_E ARE FFRSONS ADVERSELY AFFECTED BY TES ORDER o

"&. Joscph A. Page is an aesociate professor of law 'a.t Goorgatewn

[y University law Center. He teaches & course entitled "Regulation of
Hazardous Products" and & seminar entitled "Lzwyering im ths Public

‘Interest Seninar,"

In this latter role he was the principle proponant

) . of the Pzge proposal (36 F.R. 20986) which czlled for a ben (eseept for
- xinuts traces which no reasonzdle manufacturer could precludo from his

product) of lecad

in p2int packaged or intonded for houschold usc,

- He 4s edversely offected by the Commissioner's order inasmuch es
the Pego propostl vas denied and substituted &n its place was an oxdor .
hich only paxrtizlly offectuztes the mandate of tha Federzl Haccadous

I\Q’%—‘

of jJustico.

- b, Anthony L. Young is a second-yzar law student at Gsorgetown

M { - Substences Act (hercinafter rcferred to as the FHSA) in that it
! V’“ ‘obviates the intent of Section 15 of ihat Act and is thercfore contrary
. ‘to the public intsrost., He objects as & public citizen vho has
consistently domo'xstrawd aninterest in the proper adm_nistra.tion

M«?
o A

University law Csnter end wes & fellow potitioner with Joserh A,
- Fage (35 F.R., 20986). He objects for the samo rcasons es Joseph 4, Fage
R . end additionzly is thc owner of onc can of paint intcnded and packaged
-+ . 4n a form suitable for uee in the household which he subaits, upon

: T ornation and bslicf, conteins lead coapounds of which tha Jezd content
<. - %calculatcd as tho metel) 4s 4in excess of 0.06 percent of the total

L weight of th® contzined solids or dried pain{ film, HNe objects on
tehalf of all persons simlilarly situated, (/2,4.4 P B

c. Mary-¥in O'Brien s & third-year lew studcnt at the Ceorgotoim
Univercity Law Conter and wes & fellew petitioner with Joseph A, Page

. ~ (36 F.R. 20986),

She is adversely affecied for the saze reasons es

Joseph A, Poge and additionally it the owner of a bieyele which is &n
-, © . article Sntcnded for use by childran which she subrits, upon infor-

. - gation end btelief, bears paint ‘containing lead compounds of which the
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~ _ lead contsnt (ezlculzted &s the motal) 45 4in excess of 0,06 percent
v of the total weight of the dried mint filn. She objects on behalf of j, _,4_,
.- ®11 persons similarly situa.ted. .

- d, Judith D, Fried is the nother of and legal gua.rdi..n of Carrie” “y u.oJ[’ ’G&L
Susan Fried, zge two, and Matthsw Evan Fried, age four months,. ":(.1//

. Carrie Susen Fried end Matthew Evan Fried arc the possessors of nurerous

. toys and otler axticles intended for use by children vhich their mother
o« o subaits, upon information and belief, bear print or othesr surfaeo-"-
.~ coating materizls containing lead compounds of which ths load content

*- (calculated &8 the matal) 48 4in oxcéss of 0,06 ‘porcent of the total
. ‘weight of ths dried pzint filn. Shs objscts on tehalf of 211 others
similarly situzted. :

1. PROVISIO]'S OF THE 0..DL‘P DEENED OBJFC'I‘IOLAELu

. zé) 'fm; %rgvision dcnominzted in the final oxder-as. Scc. 191.9 (a)
- o » 1) (b
' ' l(aé) %‘he)p:(:o;ision denoninzted in the f£in2l oxder as Sac, 191.9 “(a)
11) (b
¢. The phrase in Secc. 191.9 (2) (6) (1) [6Y) rcaﬂ.ing "Is shipped in’
interstate commerce aftor Decenmboxr 31, 1973, and",
4., The phrase 4&n Sce, 191.9 (=) (6) (18) (=) rezding “Is shippsd tn
o dnterstnte commzree after Decenbor 31, 1973, and",
- e. In order to ensure clarity, an ordei which the tmdersignod would not
- . deecn objectionudble would read as follows: .
- - (6) (1) &ny paint or othsr similar surfece-coating rateriel intended,
“or packaged 4n 2 form suitable, for use in or around the housshold
thet contains lead compounds of which the lead content (caleuleted
' es-the kelal) is in excess of 0,06 percont of the total weight of ths
*- . containzd solids or dried paint filmy. T,
: (41) Any toy-or other article intended for use by.children that
- - . bears any pzint or other similar surface coating matorial contzining
S load ccmpouncs of vhich the lozd content (c2leulzated os the metzl)
- 48 4n cxcess of 0,06 percent of the total uaight of the con‘tainod
solids or o.ried paint £iln, )

IIT. GROUNDS FOR OBJECTION - . IR .

The Commissiorer hos found that the health hagzaxd from le2d in peint for
household use will not be effectively limited by cautionary labeling
yequiremsnis, Ho hos determined that 0,06 porcent lecd is the maximun
1evel that will provide & margin of safety for children, He has detemlnod
. that ceriorior as vell as intexrior paints and surfeco-coatings must

. provided for, By procceding under the provisions of Sec. 2( bgl)(n) of the ?,,
FHSA he has sutomatically triggered the provisions of Soe, 2(g)(1)(4).

© Finally, the Coumissioner has comctly concludsd that ths FHSA makes no

exception for econonic hardship on’ the uffocted industry. l'lth thusoe
findings wo have no quc.rrol. . .

-

. A. The Commissioner Hz.s Disrcgarded Section 1 15 of the I-"H%

. Section 15 of thefHSA providss for. the :epwchase of tannsd hazardous articles or
substancss, The final ordsr of the COmnissioner is sxritten in such 2 yvay
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- 85 {0 obviate the thrust of that provision and is therefore contrary to the
dntent of the Congress. The plain import of tho order is that repurchase
would only apply to those banncd hazardous substances “shipped in interstats
comneres afiexr” the dates provided., This means that consurers, such as
those objecting herein, are denicd their right to refund under Ssction 15
(a.)(3) of the FHSA, _

The prcfaco "Is shippsd in intorstate commerce™ is unnecessary to the er
operation of the FHSA. Section 4#(a) and (c) aro autoratically opsrative § M"ﬂm

" upon completion of the rule making, Shipment of & tanned hazardous substance
after an order has becoms effective s p.mishablo &s & misdemsanor under
Saction 5(a) of the FHSA,

_-Tho Commissioner bas found that pzints and othsr sm'face-coatinb mterials

@o not present e&n immincnt hagzard to the public hoalth," Vhen 29 percont

. of the children tested in the Disirict of Colunbia in 1971 were found to

have elevated bdlood-lead levols and vhen thoso blood-lead levels can be

comelated directly to the ingestion of pecling and flaking paint in housing,

the Conrissioner's finding is, at bsst, questionrble, DPerheps ths rother

- of a young child who.is now permanently institution:lized in & rental hospital
could shed sone reality on the situation, Szction 15 of the FLHSA, howsver,
mkes no distinction between benned hazerdous substences which are proceedsd
against under Sseifon 2(q)(2) and those proceceded agoinst under Szction
2(q)(1).. The Comuissioner's mistaken f£inding of 2 lack of izninent hagard

45 therefore 1r:oleva.nt to the matter &t issue,

8=étion 15 of the FHSA provides the consurex, the docaler &nd the distri'butor
* & means by vhich he can dispose of benned hazardous articles or substaznces.
The statute spscifically grants the right of refund for an article or subsunce
which has been tanned vhothor or not it yes such at th: tims of its sale,
The Food and Drug Administration has consistently naae ciforts to obfuscato
Ssction 15 of the FlISA, The prime example of the commitrent to obfuscate
. 48 the priority which the Burcau of Product Safety hag givon to publishing - To.
implerznting rogulations under Sezetion 15, Another example is Falcolm .
Jensen, paraphrased 4n Fortuns, February 1972, 2t 146, cs vanting repurchase
to apply only if the consumer purchascd ths toy after Novemder, 1969, when
that ssction of the Act was passed, This interpretation is plainly oontmy .
4o the clcar languzge of the statute, Finally, Burcau of Product Safety's
nevs release, HEW News Release #72-16, on proposed reguletions concerning
garnents containing asbestos fitres, indicates xecall of the offensive
garxents is not anticimeted, No mention is made of the right.granted to the
consunsy by Section 15 of the FHSA, and in that latter case alone the
potentit.l loss to consumers is epproximatoly 24_{111.11_3:1 dollars,
4
It is quite epparent that either legal error has bYsen nado in 1nterproting
a difference botween imminently banned hazardous subsizpnces end banned
hegardous substances, or thexe is concexrn over threats of protracied litigation,”
or, that sorzone—has engrafied upon the FiSA a perverted policy of protecting

em2]l business at the expense of the natfon's children, The industry at
$ssue herc, hovever has a poor track xecord to recelve favored treatment by
the Food and Drug Administration for’any reason, This industry is pcrha.ps
socond only to the pharreceutical industry in wrecking havoc on Anerica's
young. Tho bumcn cost does mot eppsar on their books, but Af ope looks =
closcly 1t is apparent that there 1- Blood on their balance shoets,
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¥illiam Hart, mayor of East Orange, Nsw Jersey, pinpointed the problem
in doclsion-raking vhen he testified befére the Sznate Subcommittes on
Health on exionsion of ths Icad-Bascd Paint Poisoning Prevention Acts
After listening to the lead Industrics Association poormouth ths findings °

~of the American Academy of Padiatrics, ths Environmental Protectlion Agency,

- . predoninantly, Black,

the Bureau of Cozmmunity 2nd Environmental Managursnt, &nd tho DHEW Ad Hog
Committee (of which Associate Commissioner for Science Lloyd Tepper wns

& msmbsr) and beroan the impict on the paint industry of & 0.06 percent .
lsad lsvol, Mayor -Hart notsd that there was a manufeciurcer of soup in his
conmunity that placed several poisonous cans of soup into interstate
commerce, resulting in tho dsath and injury of two persons, That company
was tankrupted dve to the Food and Drug Administrations aggressive
enforcenent policies against adulterated food, But Mayor Hart's main
point was this; Bon Vivant's soups were primarily consumsd by the wealthy,
the poor did not buy it. He then noted that the children vho have died
fron lead:zbased paint poisoning have almost universally been poor and

Tt ’

‘Ve submit that the time hes come for the peint industry to pey the pipsr.

The FDA dic not hesitate to btankrupt Bon-Vivant,or to destroy the swordfish
industry in the United Stxtes, There was little hesitation with cyclamatss,
SO, or Fanultz; (these lantter cases in ths face of tremendous political
pressure). But 4n the erea of product safety, the Food and Drug Admim.str"tmn

- seens to sec its mandate as ono of protecting industry. See disregirded ‘

moporandun dated November 25, 1969, from Rearing Examiner William E, Brennan A
to Commissioner ley, In the }u-’cter of Carbdon Tctra chloride; Docket No, - .
FDC-FS-1, , .

Ye c:mnot sit icily by and watch the pudblic trust abused, Thcre can be no
more carbon tetrachloride fiascos. Ths FHSA requires ropurchase of tanncd
hazardous articles or substances, That mandate must bte oxccuted, In an .

.-opinion dealing with the lack of implementation of the National

Environmental Policy Act by the Atomic Encrgy Comaission, Judge J. Skelly
¥right pinpointed the problem at issue here, "It seems an unfortunate
affliction of large organizations to resist nev procedures and ¢o envision
sassive roadblocks to their adoption.” (Calvert CLifis' Coord. Com. V.
United States A.E.C., 449 F.2d 1109, 1121 (D.cC. Cir. 1971).

B, . The Staggering of the Effcctive Date of the Ordnr Yy tho Commissionsr
Is Arbitrary and Capriciou.. end Based Upon Irrclexant Considexations

. There is no section of the ¥iSA glving the Commissioner d.iscrotion as to

the effective date of the regulation tosed upon grounds of a2lleged
tachnical incapacity or economic hexdship on small businessran, Nor could

‘the Commissionex grant an extension of time as to the effective date

: of the order in order to allow retailers time to dispose by salo of

- existing inventories of the hazardous products at issus, Congress provided
- anply for tho retailer with Section 15 of the FHSA, The retailer is fully

p:otected from economic injury by the slatutory achom. : .

Boctions 2(1'). (0)(2) and (q)(2) of thc FHSA and Ssctions 701(e), (f) and

(g) of the Fedorzl Food, Drug and Cosmoiic Act provide procedures for
effectuating the tan of 2 household substance, Soction 701 (e) gives

the Commissioner discretion as to the effcctive dato of the regulations
issuzd under that section, Discretion mey be excrcised, however, only within
tho standards dictated 'by the substantivo statutory grant,
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The degreo of the hazard from load in paint 4s great. Assuming, arpuepdo,
that paints marketed todzy do not have as high & load content as paints
marketcd before 1960, the dsgree of the hazard remeins the sams due to the
presence of olevated blood-lead levels in a substantial portion of the
population at risk, Eight percent of the children tested in Boston have
blood~lead concentrations above 50 microzrems per 100 ml, of dlood, Ths
figure is much higher in New York City. In the District of Columbia,

29 percent of ths surveyed children had elevated blood-lead lovels, This
means that any additicnal environmental insult from lcad that is added »
can btring the child closcr to a m=dical emergency end permanont train T(> 5 .
damage, Ve will assume ths risk 13 not so great in Potomac, Hn.ryl::.nd >

The nmatws of the bazard is that of an insi¢ious poison, Onco the pa.i.nt is

on the wall or ths toy, warning labsls become irrelevant. A latel on the

can of paint is no longer efficacious after applica.tion; o labal on & toy °
can't bs rezd by the porulation at rigk. - .

quantities grcater than 0,06 percent is toxie, It 4s reasonzdly forcsecoadble
that children with pica (50 percent of the nation's children) will ingest
‘chips or flakes of paint, If that paini conteins lead in an emount greater
than 0,06 percent it may cause substantial porsonal injury or substantial
1llness as a result of reasonadbly foresccable continued ingestion by = |
children, This lattor factor. is esp2cially truo if the child ingesting. .
ths paint is already suffering from 2n elsvated blood-lead level dus to ‘
othcr environmental insulis from lead, &s many children are,

‘I‘ho above is & c:omplete recitation of the considerations relcvant to the

ten of a hazardous houschold article or substance. Tho Commissioner, however,

has added a new conuideration; “each manufacturer, prior to marketing

consumer products, must take steps to determine that any Hubstitute for -
le2d has been adequately tested for safety and shown:-to bo' safe.™ Wo v
concur in that statement as 2 moral principle, It is ths lecast that one
would ask of &n industry that has been responsidle for ths deaths of so

-yany children. We would submit, howsvem; thai thls statoment is being

utilized as a doige to give the paint indusiry time to comply with the

. yegulation and to give retailers of toys end paints time to dispose of

existing stocks of hazardous articlcs or substances, The effective dates =«
of the reguletion have beon staggered in order to protect the paints,

coetings and toy industrics from econonlo insult, a consequonce which the
FHSA, by 4ts clear torms, does not call into consideration, In so doing

the Commissioner has disrcgarded the environmontal insult that 4s endangering
the lives and well being of the natiors children by the continued prcsence

.on the mrketpl:.eo of hagardous articles end substances,

Bven if, hovever, economic considerations are brought into play, and we
make no concession in that regard, ths comments of the affected industry
clearly indicate that & substantial portion of existing inventory mects the
0,06 percent standard, The Enterpriso Paint Manufacturing Co. in a letter
¢o the FDA dated February 17, 1972,. indicates that 76 porcent of its
interior and 73 percent of its exterior paints meet that standaxd, The
Shervin-¥illians Company in a Februsry 17, 1972, letter indicates 87 percent
of its interior paints and 40 percent ©f its oxterior paints meet the
standard. DoSoto, Iuc. in a lotter dated Folruary 16, 1972, indicates
that 91.8 percont of its interior paints and 77.5 of its extorior paints
mcot the etandard ¥e would submit that the staggering of the effective
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" datosf the rcgulations protects those companies which, under the troad
«  classification of calling themselves small businessmen at risk, axe’ the
conmanics that have taken the loast interest in the welfarc of children
&nd heve in fact bdeon responsible for a subtstantial part of the decath and .

We

- destxruction that lead in paint has m:ou,ht. . ..

elso believe the Commissioner is maive to think that the 1ndmtry affectsd

by his order will test replacements for lcad for safety. This indusiry

- ) $s

concerned that replacements for lead will be less offective and less

dirable. Ses Conchemco Coatings lctter to the Hearing Clerk dated January

3

1972, This is the generzal theme that pervades most of industry's

. -comments to the regulations, " Ona commznt cven goss so far es to allege

*"thet the chrome yellow paint on pencils has boen ecton and enjoyed
* by soveral gencrations of school children as thay merrily chewed tho

* Wright yellow lacquer off their wooden ysllow pencils., Seo Essex Chemical
Corp. letter to the Hearing Clerk dated Docemtexr 28, 1971, (Empl-.a.si.s added),

To

allow the nz.rketing of paint contalning 0.5 percent l¢ed for one more’

year is a gross abuse of discretion,  Tho dafizrence between that standaxd,

. 4f

it czn t» so called, and the 0,06 percent standard is 833 perecnt,

Only on> purpose is scrvsd by the one ycar interim standard; 4ndvstry is-
51ven time to reformulete their products in order to ensure thoir quality.

- Ve

Rev‘rifirg the Rerulation 50 23 to Effcctuate ~sction _j_ of the Federal

" Hazardous Substances Act is ot BMLond the Scop2 of the Reculations

_ Proposed 2t 36 F.R, 20986—Ziiov»m’ber 2, 1971) .
note that tho COEmissionar has recently concluded 4n several final orders

that commentis reised on proposed regulations “go boyond the scopz of the

posal”, We would like to note that the Poge proposal, by &invoking ~

oA yrocedures under Seciion 2(q)(1)(B) of the FHSA, autonmatically trought
- "Section 15 of the statute into play., The l.atio*xal Pzints end COa.tings i

- Associetion acknoxledged this provision in a lettsr to the Commissioner

. dated Fedbruary 16, 1972. The Toy Mznufacturer's Association, the Kational .-
Associefion of Chilcrcn'’s Home Playground lianufacturers, Inc., the Nationzl
Association of Doll Manufacturcrs end the Siuffed Toy Menufaecturcr's

.Association 2lso acknoyledged this provision and its opcxration in & letter
dated Karch 2, 1972, In the lattior joint commant, Mr. A2ron Locker, 8ounzel
for the above made the following sta.temnt; "Retroactivity would reise
scrious issuce of proced ~and violation of other constitutional

industry and government.® Bocause the Comnissioner found that it was
-pecessary for him to proceed vith “voluntary" rcgulation of the cosmetic

%’s&feg\aﬁs end vould undoubtedly Joad to protracted 1itigation betvcon

. dndustry dus to & sinilar potcntial of lengthy litigztion, thus erroneously
- & making the threat of litigation a consideration 4n rule making, we believe
: —1t is necessary to make the follouing observations onlr. Locker's threat:

. &« Fallure to make Section 15 of the FHSA operative in tho rule making

at issue yould raise gravo qucstions of r.dministrativo abdicz.tion. :
and moral tnkruptey. .

b. V¥hile we do not bsliove t.ha.t thore hes been any violation of
constitutional safeguards in the md paking ot issue, we would point
out that ths Commissionor's duty is to effoctuato the mandain of the.

Congress., In any event, there is no criminal sanction for fuun,
'tg repurchase under the mandate of the statute,
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« Ssction 15 of the FHSA onvisions civil remedics only, end there is no
_ yrohibition of retrozctive civil obligations or penalties, The regulation
T do:s not make on action done before its effective date crimin2l, The .
/ rogulation does not eggravato & crims, or make it greater than it was
uh~n conmitted. The frepulation\docs not change the punishment, and inflict
T punishment, thzn the law enncxed to & crime vhém committed, Ths .
M hu does not alier the rules of evidence which th2 law required at the oo
tine of ths counmission of ths offense, in order to convict thc offenderx,
¥Mr. Justice Chase made tho following obscrvatiom "Every ex post facto
dayw must necessarily bs reirospective; but overy rotrospoctive law is not
an ex post facto laws the former only arc prohibited, Every law that takes
a.wa.y or impajrs rigbts viested, agresable to exicting laws, is ratrospzctive,
. end is generally unjust, and mry be oppressive; and it is a good rule, that
" & 1ow should have no retrospecti but there are cuses in which lavs may
‘Justly, and for the boncfit of the community, and 2lso of individuals, -relats
_ %o a time antecedent to their commencement; es sintutes of oblivion or
" pardon,” Calder v, Bull, 2 U.S, (D2llas) 385, 390 (1798) The Federal
Hezardous Substznczs Act 4s such a case,

e; The courts axre opsn to everyone, Yhen edninistrators atdicate, the
pzople will 1litigate.. ] . ]

Objoctions filed,

- X S " Joseph A. Pago , ) .
Anthony L, Young - -
. o .. ¥axy-¥in O'Brien g .

Judith D, Fried
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