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D!PARMNTOF LABOR

Occupoﬁoml Safety and Hunh
Administration

29 CFR Part 1903

Use of Personal Sampling Devices
During inspection

Aaency: Occupational Safety and
Health Administration (OSHA); Labor.

ACTION: Issuance of interpretative and
procedural rule.

SUMMARY: This interpretation of 20 CFR . pum

1903.7(b) clarifies the existing regulation
concerning sampling of employee
exposures during inspection and
investigation of workplaces subject to
the Occupational Sajety and Health Act
of 1970. Specifically, the mterpretatxon
makes clear that the term "employ other
reasonable investigative techniques”
includes the attachment of personal
sampling devices to employees in order
to monitor their exposures. [n addition,
in today's Federal Register, OSHA is
proposing and inviting public comment
on-an amendment.to § 1803.7(b} which
‘would adopt this interpretationas a
legislative rule. See Notics of
Rulemaking, Docket No. W-300, which
appears in Pu'tn of today's!odenl
Register.
DATES: This interpretatmn is. effecﬁve
February 12, 1982.
FOR FURTHER INFORMATION CONTACT:
James Foster, Office of Information, U.S.
Department of Labor, 200 Constitution
Avenue NW., Room N-36837,
Washington, D.C. 20210, (202-523-8151). -
SUPPLEMENTARY lMAﬂOﬂ: .
1. Introduction T e e
- - The Occmpational Safety and Health .
Adminjstration ("OSHA" qr “the-
agency”) has been u personal
umpuns devices as an aid in workpheo
inspections throughout its enforcement
history. The most common personal
sampling devices presently in use are
the noise dosimeter and air sampling
pump. The dosimeter is designed to
measure sound levels in thcworkplau
to- determirme co with the -
criteria established in the Secretary’s
onal noise exposure standard at ~
29 CFR 1910.95. The davice is
approximately the size of a pack of

" cigarettes and weighs approximately 9

-ounces. It

has a small wire extending
from the main unit tb the microphone- -
which is about the size of a quarter. The
main unit may be attached to the -

- employee's.belt or pocket, and the

microphone to the shirt lapel. The
connecting wire may be attached tightly
to the q!ployn by running it across

and/or pianing, taping or clipping it to
his clothing: :
A pervonal air sampling device h a’
small—about the size of two packs of
cigarettes—=battery operated pump
which monitors the exposurs to air .
contaminants of the individual wearing
it. As with the dosimeter; the main part
of the unit, which is a vacuum pump, is
attached to the belt aiid connected by a
flexible hdse running along the subject’s.
clotfiing to & silver-dollar-size cassette,
im r or charcoal tube, depending on
the to be monitored. The
weis‘l,n ly Frtnted
approximately 31 ounces.
As discussed below in detail,

questions have recently been raised

regarding the suthority of the Secrstary .
of Labor (Secretary) to use these
devices. Acc y. this lntsrputaﬁon
is published to @ clear that the
authority conferred by the regulation at
29 CFR 1903.7{b) includes the
attachment of personal sampling
devices to employees in order to monitor
their exposures. Of course, as with all
regulations that confer authority,

. implicit in the regulation is the

tion, consistent withs
his upder Marshall v. Bariow’s,
Inc., 438 U.S: 302 (1978). to p-t-t-ib

take 0 action te impede the

granted authority.-

IL Background ,

A. Propmiigation of 29 CFR 190%7. The
Occupational Safety and Health Act of
1970, 20 U.S.C. 851 ¢f seq. (the Act) was
enacted "to aswure so far as possilsle

every werking man and woman in ths
Nlﬂnanbandhodthﬁxlworkh(
mdlllullndwpnmourh—:
ssaverces” Inarder to carry out thave
purposes, section 8{a) of the Act, 20
u&cmummg:um

apm

mdmﬂchm&cm.om or

~ {1} To enter without d.hnand -’

reasonable times any factory, plant,. .
sstablishment. construction site, or sther

- srea, workplace or environment whsre woek
hpuhmdbrmmlpynofn* . .
~ ervireamental samples” and to employ_

(z;'l‘cl-poctundmupudm
nghllrwukluhmumdatothn .
reasonable times, and within reasonable

" limits and in a reasanable manner, say such

place of employment and all pertinent . -
condidoas. siruchires, machines, & s,
devioes, equipment and materials in,
and ts question privatsly any such-employss.
owner, operstor, agent ot smployen

MActwupundonDeMﬁ

: Mndhmcoffocﬂvoonhpdlz&

197%. One week later, the Secretary

propesed, pursuant to humhn-hng -

aathority under section 8(g)(2) of the
Act, 29 US.C. 657(g)(2), to-add a new

. Part 1903 to Title 29 of the Code of

Federal Reguiations whose purpose was
“to provide procedures and policies for
the inspection; investigation * * *
provisiona of the Act.” 38 FR 8376 et seq.
Included among these “procedures and
policies” was a provision (proposed

§ 1903.5(b)) authorizing Compliance
OffScers “to take photographs and
samples, [and] employ other reasonable
imvestigative techniques * * *" during
s inspection. 36 FR 8378.

-After the close of the comment period,
the “Conduct of Inspactions” provision
(renumbered § 1903.7) was adopted with
seme changes and made effective
immediately upon its publication in the
PFoderal Registar on September 4, 1871,
38 FR 17880, 17851, Specifically, § 1903.7
provided in pertinent part:

§19008.7 Conduct of Inspections.

(b} Compliance Safety and Health
Officers shall have authority to take
eavirommental samples and to take or
cbtain photographs related to the
parposs of the inspection, employ other

question privately any employer, owner,
eperator, agent or smployee of an

\"mblllhlmnt. [Sn!lm.aon trade

sscrets.) -
(c)In taking phommphtand
Compliance Safety and Health
Officers shall take reasonable
precautions to insure that such actions
with flash, spark-producing, or other
equipment would not be hazardous.
Complilnu Safety and Health Officers
ly with all employer safety
and hul  rules and practices at the

. establishment being inspected, and they

shall wear and use appropriate
protective clothing and equipment.
(d) The conduct of inspections shall .

» - besuch as to preclude unreasonable
‘ quutinchm . -
: N -ployer'l uublllhmeut.

disruption of the operations of the

Thus. tho m&ulgmd reguhtion
spacifically authorized OSHA
compliianice officers “to take-
“ssasonable investigative techniques”
the conduct of inspections.

B. The Secretary’s interpretation of 29 -

CFR 1903.7(b}. Shortly after Part 1903
wag adopted, the Secretary issued his-
fiest OSHA liance Operations -
Manus! (COM), « manual of guidelines
te assure effective and uniforny

implssantation of the Act. Chapter xm .

of the COM, entitled *Industrial H
and Oceupational Health.” contained:
htrncﬁm ugudlng sampling methétls
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-sxposure to hazardous airborne
‘contaminants. That section provided

that air samples must relate directly to
the exposure of one J

the samples ere to be of use in the
compliance and that the most
satisfactory method of meeting this -
requirement is to use of a personal

" sampler with the sampling head as close

as is conveniently possible to the-
employee’s head. COM at XIII-1Z The

employee or more if

e Sy polcyandprcioe
monitoring employee-exposures. In
the preamble to his standard regulating
exposure to coke oven emissions (29
CFR 1910.1029}, the Secretary stated

that “[i]t is OSHA policy t
mt:rnv llby policy to
umphowfmc ble. Area

llﬂpl“lfft mnotudincu
measure 0 exposure
p«oondht:mn.mumplu * 41 FR
46788 (October 22, 1076). Several health

section also provided that ares samples = standards to measure
are useful as an index of general employese exposure by taking personal
_ contemination but cautioned that they unpht.&czlm mo.amcm)mi)
umﬂymonlymotdyulundtotho- {coke oven emissions}); 28
- actaal exposure of the . Id. . 1910.1028(d)(1)(! HI]MNCFR
: Onlﬂytw&mwmc 1910.1018(e)(1)iii) (arsemic): The -
COMwidnthNdOpmdolinul _ asbestos standard sampies to
(FOM). Department of Labor, OSHA. be collected from the breathing
Fleld Operations Manual 1074). sone of employees. 20 CFR
Section N of Chapter XIII of the FOM - 1910.1001(f)(2){1). Other standards state
. was identical to its section  that bres one shouldbe
in the COM and, despite other clianges ums«zommxumpendun
to the FOM:. has been essentially (Nm\)m (naybnimlt);
retained in every subsequent version of B(N)(A 1) (1.2-
th-mnml.incln&n;thccumt - ). T
version. " Foderal statements and
OnAumus.mrhSomtarys * standards te that the-
first Industrial Hygiens Fisld Operations:  Secretary has always considered the use
Manual (IHFOM) effactive. In of personal sampling devices to be
addition to detailing various standard authorized and appropriate. In addition, -
methods which utilize- tho!omnry’sw ctice of
equipment, that manual using personel ll-plinmmdthc
before citations for viola dﬂpnmr Wdhﬂmﬂum
~mdudt{ammum:nd" various edministrative and
1010.1001) and the noise mndlrd'(B mmmwuou
CFR 1910.86) {ssus, “(a]n exposure toanr  that using those devioes is-included
emp‘l;yn must ocour. This the  within the authorization of § 1903.7 to .
use of personal sampling ues.” "tumblﬂnvuﬁ'lﬁvc
m..m.mmal. m _
[HFOM effective June 4, 1979 also ]ndicialdncm’mmamﬁw -
s that personsal sampling is the § 1903:7 and the Secretary’s authantyta
standard method for ngair - use pervonal devices. 1.
ganumntn.lﬂl"oultx-t.udthu thorkdodammﬂrnmuo
teathing zone are required to address issues concerning the
determine with air quality Wuuhadtytonqtﬂnthcm
standards. /b/d. at II-1. The current sampling devices during
version provides that with inspections was Plum Creek
airquality standards be Lumber Co: v. Hutton, 452 P. Supp. 575
by - (D Mont. 1978}, off°d, 608 F. 2d 1283 (th
‘within the bresthing zone and states * Cir. 1979} In that case, OSHA attempted
that “OSHA defines the zone  on January 17, 1078 to an
to be a sphere approximistely 2 feet i of Plunr Creek's fiber board
the-bead.” [HFOM _ plant, sawmill and plywood plant in-
atl-E R LAt Falls, Montana. The agency
Thus, there can be no doubt that since  Informed the company that employees
theradoptionof 28 CFK 1808.7, which : be requested to-wear
authorized the taking of enviroamental - - sampling devices during the inspection.
samples and thewsw of reasoneble - - When the respondaed that its
{echniques, the kas- . employees would be forbidden to wear
cansistently end - the testing devices, OSHA left the
ini that pravision to allow and workplace and unknpocﬁon
Infact. the use of warrant from a United States
sampling devices during Magistrate. A second was
ot ary’ Poli wd Mdm!oma.%t:u&.m
Secre! s cy pmctia company o comply 1
in moni warrent. OSHA then obtained a second
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", prohibi

'_polwnmlﬂbi

" abeent a regulation or law
their use, the Secretary is aﬁ%t

-~

“air sampling and noise level lnﬁm in a
reasonable manner and to a reasdnable
extent.”

On February 13, 1978, following a
series of court proceedings, OS|
began the inspection of Plum Crcﬂ:'
facilities. At that time, the agency
observed a February 10, 1978 notiie o

- employees which stated that the

wearing of noise and air samp

devices was against company poli:y.
When OSHA requested twenty-tvrp
employees to wear the devices, siktepn

- refused. Of the six who agreed, thiee

changed work shifts and only three
actually wore the samplers. As a iwsulf,
the inspection produced inconclugive
results. OSHA then asked the district
court to enjoin Plum Creek from

the on through its
policy prohibiting employee coopération
in sampling.

As a result, a hearing was held ¢n the
two seperats questions involved: {1) The
Secretary’s authority to conduct
sampling by attaching personal
sampling devices to workers and ;2) the
district court's authority to order thie
rescission af the company's policy
employee cooperation with
mdnunp . The district court upheld

the Secretary’s authority to conduct
personal sampling if the :_mgloyem
agreed to cooperate, 452 upp. at 476,
and the United States Court of A
for the Ninth Circuit, on appeal,
the district court’s order and j
008 P. 2t-at 1290. The district

jeht,
M also

. held that it had no power to order

rescission of the com 'iany policy.ml?
Supp. at 577; the Nin

specifically addressed this ium cn .
appeal and with the lower court,
608 . 2d at 1280-00. Thus, the Plum ~ .
Creek courts held that, although & court
could not order rescission of a cospany
employees from
sampling devices

conduct such: sampling md
that the use of those devices is a |
“ressonable” investigative tochnj
2 Subsequent court decisions. {
court of appeals has refused to follo
the Ninth Circuit’s hoiding in Plum

M’

" Creek that the court is without authority

to order an employer to permit its .
cmﬂoymto wear personal samiling
trary to the employcr’ L
In re Eatablishman'r
Impocmm Keokuk Steel Casti)
Divisiont of Kast Metals, 638 F. iz. 46
(ath Cir. 1981). aff’s 483 P. Supp. 82 '

Circuit’s decision and have conclnd

. (S.D. lowa 1980). Several district io
also have declined to follow the mzﬁ'

that personal sampling is a reasonabie

gy —— T
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which thos-cnnry can required by 5 US.C, 353, slndﬁully
In re Establishment the rule interprets the term “employ
Inspection of Cleveland Electric other ressanable investigative :

IHumination Co., No. M80~2118 (ND. .
Ohio), appea/ dockstéd, Neo. 81-3159 (6L
Cir. March 20, 1981} Afarshafl v.
Rochester Shoe Treé Ca.. Inc, Mis. No..
308 (N.D. N.Y. 1981} Marshall v. Miller
Tube Corp., 1978 CCH OSHD 123.212u ‘
28,059 (ED. N.Y. 1978).

However, on August 3, 1981 a divn.ded
panal of the United States Court of -

for the Sevanth C!muitmnchn}

adi ut resuit. [n re Estohlishment
Inspection of Matro-East Mfg. Ca. and.
ia re Establishmant Inspection of
Cantury Casting Carp., 653 F. 2d 808 [7th.
Cir. 1981). The Court, a.'lid tbct the use

11903.7 did not give emplnyu-: ~fair

warning” of what is required or
prohibited becausae it failed to specify
the use of personal samplers as a
“reasonable investigative technique.”
655 F. 2d at 810~12. The Court therefore
laffinmu:l two dutncft court ovders. .
imiting the terms o! impecﬂunm
80 as to precinde the use of personal
sampling devices un smployees, even if
the cmplg:- agreed to wearthe .

uL h-om for Inuueo of an
Interpeststive Rule
As discnssed above, the Secretary bes

always interpreted § 1903.7 to permit

attachment of personal sampling
devices to employees as an aid in
workplace inspections. Indeed, the: -

usedh&smﬂmmﬁtcm' [
any doubt on this matter, this o

inturpmmﬁon published to- ~

make clear that the term mployodnr

smmmeuﬁm-mmum _

expo-r—. .
Sin&bnhbum:_ir
and a relo of agency’procsdureand . -
practice, genenal noties of proposed
rulemaking, public participation thersin
anddehy mdf-cﬁndmmut

techniques” as it is used in 20 CFR -
1903.7(b} in arder to clarify a provision
believed by the Seventh Circuit Court of
Appeals {0 be ambiguous. The rule also
makes explicit a Jongstanding and
cousistently sppited agency ce.and
procedure which is used in oours:hci:f
an inspection or investigetisn. Thus, this
interpratation: doss not sffsct & change .
in the substantive rights of eny person.
p:vmm since thi
WEOSsRTY 'y
rule does st have « substantiel impact
on: the parsoms regulated under the Act.
Foroxd-.ﬁtthm&n
alweys.weud personsl samplers as an
aid ke QBHA there can be

'no justifiable reliance on a contrary

prior practice. Furthermore, there is no
peior interpretation of § 1903.7(b) which
womid preciude the use of personal
samplers, and the Seventh Circuit did
not adopt a contrary interpretation.
Addi , this rule does not alter the
criteria 'dh making the ultimate
dacision is OSBHA enforcement actions, -
u..mtwny has violated the
Act.

therein lnd dolly in
elfective date.
Moreover, notice and comment
ia instance would create

" agengy’s sbillty to comxdust personal
. sampliag i the Ninthk Cirouit has been-
- snvasely restricted: Thus. in these
circsita, and padhaps sisewhere, the
efibgtion conduet of vieteally all OSHA
The :ﬁd.lhut
cassequent to. -.
eon-that sesults from OSHA's
to affectively monilor their
 alr coataminants

- ‘e

-
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]umﬂu the immaedisats effective dam of
this rule.

IV. Regulatory Impact Analysis

In accordance with Exacutive Order
12291 (46 FR 13183, February 17, 1981).
OSHA has carefully assessed the
potential impact of the interpretatior of
29 CFR 1903.7(b). Based on the
guidelines of the Executive Order,
OSHA has concluded that the
interpratation is not a “major” action
which would necessitate further
economic impact evaluation and the -
preparation of a regulatory impact
analysis.. This comclusion is predicatsd:
on several factors. First, as noted abiove;
it has always been-the Secretary's -
practice to use personal sampling
devices on employees whenever
possibie. The Secretary’s experience
indicates that :hese devices are
compac!, take minimal time to attach ta .
ihe omployee, and neither hinder nor
obstruct the employee’s performance of
his job. Thus, there are no substamtiire
adverse labor productivity effects
Second. since OSHA is required to
provide the pereonal sampleu for use hly
its compliance officers, empioyers

. not required to pay for these devi
.'I‘hh'd.theSecretsyismwr;of ny

factors strongly indicate that this
amendment woeld not increase s to
empioyers and would have little

on the economy.

Finally: OSHA finds that the
provisions of the Regulatory Flexibility
Act of 198G, 5 U.S.C. 801 et seq., which
require an assessment of the impaci of
certain regulatory actions upon small
entitiss, are inapplicable to this
interpretative and procadural rule.

V. Antbhority

Thudnamn.twupnpucdundn
the direction of Thame G. Auchter.’

- -Assistant Secretary of Laber for

Occupational Salsty and Health, 200
Coonstitation Avenus NW., Washingiou.
D.C. 20210. This interpretation is isfaed
pursuant to section 8(g)(2) of the-
Occupational Safety and Health Agt of
1970, 29:U.S.C. 657(g)(2) and Secratiry of
Labor's Order No. 8-78 (41 FR 2505} in
implementation of the general inspéction
and investigation authority conferrid by
section 8(a) of the Act, 29 usc 83fa}.
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PART 1903—INSPECTIONS, - .- oL S -
CITATIONS AND PROPOSED ‘ T -

In accordence with sbove. 20 CFR : - - -
1908.7 is hereby amended by adding the - : )
foﬂawmginterpretauvcmhu theend -
of § 1908.7(b} T - - *

EWONMMuMhemn.tb ) SR T - -
term “amploy other reasonable ivestigative - : ’ .

use of devices to measure employes - o T -

sampling equipment such as dosimeters. N

pumpe. badgee and other similar devices tn :
emphmhomrnmme\r ~

exposares. L - e

(28 U.S.C. 657(a). &57[g): 5 U'S.C. 553) oL N -

ss;neda:wwmu.c.uud-yd : - T
!-‘ebru.rytw. — o L ’
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