: 3]
t . [ \‘,

St ahe wtan doe \p‘,l)d!- Tk manuf.ctt.rmli 6{ yCcM and ‘.
. N .\ t

L v ok

}+ € und to fabricators of PVC bu\‘. Lxcludes those mprely handlmg or

using ﬂlc..dyvfabrlcated produdts. 29 C.F.R., §1910. 93q (a)(2), .

i

(2) In place of the potentially obscure 'no detectable level"

amx.dard. a,_,p_mesmble exposure_limit not greater than 1 ppm averaged

over sn eight hour penod ia set, but allows for peakq of VCM _’ ' :
exposure up to 5 ppm dur{ng penods. not exceeding 15 minutes. 29
C.F.R! smo 93q(¢): |
(3) All e.mploye::ﬂ‘ are required to conduct an mitial prograrr
of monitor;ng and meaauremegt of exposure levels, but need not
continué ‘;'nonitpx;ing if initial .levein‘are below the so-called "action
level" of QS 'Eplm averaged over the eigl';t-hour work day, 29 (';._F.R.

- §1910.93q (d).

"_l(“'x). iThe Bgandard requires that '"feasible engineering and
work practice cox.‘:tréla" be employed to reduce exposure below the
permissible exposure wherever possible or to the lowest practic;able
level if not possible, supplemented bf respiratory protection. 29
C.F.R, § 1910.93q(f)(2). |

(5) Where respiratory protection is required u;'lder the standard,
suitahle'equpment. as indicated by a ¢hlart in the standard, shall be
provided, and use s};all he requi;'ed of employees unless the VCM
levei is’ below 25 ppm measured over any 15 minute period, in which
case the use of respiratory equipment is optional with the employee
until January 1, 1976, 29 C.F.R, §1910,93q(g)(l).

(6) Employees working in certain hazardous operations,

especially those involved in physically cleaning the interiors of PVC

manufacturing rcactors, shall be provided protective garments and

.
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ernployras exposed toa VOM anu excuss wi the M.L.\:‘ .
29 G,F.R, §1910.93 q (k). S
- (8) F’inally. in addition to certain reco'rd;keepi‘ng require-
. LN : .

meuia, .:ﬂl entra.nces,' work-areas, and containers relatéd to 'V(:JM
or PVC manufacture and PVC fabrication are required to bp labelled

with the warning legend:. “"Cancer-Suspect Agent', 29 C.F.R. §1910. 924(1).

t H . . -

L]

o Iv.

© PETITIONERS' CONTENTIONS - o

\ ' . i,
(a) ' : ‘ ‘d"

Petitioner's initial claim is that the available scientific and

- .
'

meadical evidence does not establish that the | ppm exposure level
adopted- by the Secretary is required by health or safety consideration.s.
They claim that no proof exists in the record to justify such a low
stahdard, since all of the medical witnesses testified that no ane c’:an

g2y whether exposure to VCM at low levels was safe or unsafe.

Further, they point to studies of employee health by Dow Chemical over a ’
number of years which concluded that exposure to VCM below 200 ppm

did not lead to any adverse effect, : : ‘ A
; , | We find, however, that th(‘g- evidence is quite sufficient to -

|
warrant the Secretary's choice, First, it must be rermnembered that w

are dealing here with human lives, !'(and the record reveals that 1l rnanu'-.

e
-

facturing plant workers and two falicication plant workers have already

died from the effecta of this poterf chfl'_n'_i_gg_l. Moreover, the animal
exposure study, sponsored by MC i, the industry's own trade association,
14.

il b d.. s e h.a o ""I oo LN
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:Qertaiqu.. thcn;e, is Httle margin for aaiety AR
p.-response can be expected at a level below - .’_- ‘ R
Cieay s ‘XSOanarte per’ million which in truth {s now only - LJ‘:"( e
AL "~ “’ a ftfty~£old safety fictor in 'terms of the' propoud ! L
' , :utanda?d. According to foxicological princijples, .“&‘ i

g h ;weve this compound a non-carcinogen, then to. OV s

ey Qatahhph & tolevance or safe level, there wauld: * *." ;-
LV have ta, be a'103 to ! margin of safety {n terms “.«-‘_.“ o
v e z*of a pg- -effect level, and from the exparimental . -7,
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19 i ‘luowabte level at a osmall fractiop of a given *’,"r'} L
! ». afmdagd ,-, of the given ltandard.

u,
O

«
.

- re bpme ¥ g ow D
e - L 3

a0
e

s S e
-~

L] !1 e
Lo - !
..
-

, RS K
*"An 1': Lﬂdustriai Union Dgpa.rtment AFL C‘IO -.y. Hodgson.

l ’
roeoa ) . 2 { .”":_;-
ny upra, tho ultimate Iacta here in dupute are Yon the f:.-ontiera ot BN

A\‘

: ) . ' kr "
. ‘l ” 'I
. aclentiftc ,cnowle:dge"- and though the fa;tunl ﬂnge
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ue(‘tom;‘y. in extrapolaﬂng the MCA a;udy'a ﬁnding trom mouse to man

o

hw chnnan to reduqe t.‘ne parminible leVel to tho loweut detectabla one,
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(b))
Failmg in thu contention ‘pelitioners strong ly urge that

K

the Sccretary bxeached his atatutory mandate to insure 1hat the

atandarq-gelevctecll is a "t‘eaalble“ on‘e.!-1 Relying on the ao-caned

Bnell Report, -/-5-7 lpetiéiopera claim that VCM and I?VC.manufacmrers

will never'.bgz abl‘e‘ to reduce levéls of exposure to 1 ppm through

. -
t 1

engine ering‘m'eans.' They point to the conclusion reached by the
Snell Report that:
The costs of compliance increase rapidly with
» decreasing VCM target levels and represent .
) algnificant engmeermg uncertainty or infeasibility
' ' beyond 10 ppm ceiling and 2-5 ppm TWA for -the

VCM indugtry and 15-25 ppm ceiling and 1013
pprn TWA for the PVC industry.

According to the report, "[bJased on the industry surveys and Snell's
indepcndcni assessments of the state-c:t‘—the-art of the technology,"
the nta:xdérd price of VCM would only rise from 7,4l¢.1b, at present
to 7.69¢)1b.' at a target level of 2-5 ppm TWA, but would supposedly
poar o 12. 71¢/1b, at the '"no-detectable' level,

In his statement of reasons in support of the standard, the
Aspsistant Se;:retary acknowledged the industry contention and the Snell
conclusion about the infeasibility of the 1 ppm level, but noted that:
"Labor union spokesmen and the Health Research Group. Inc., however,

S ——

have suggasted that such a level is attainable.” The Assistant Secretary

e e,

went on to say:
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Since the:'e is no actua} evidepce that lny
/L of thc, VG or PVC manufacturcra have already .
. attained a } ppm level or in fact instituted all avail-
e.bh- engineermg and work pracﬂce controls, any
eam'x:..ta ag to the lowest feasible level attainable S,
inust necessarily involve subjective judgment, ‘
Likewise, the projections of industry, labor, and L ‘
"athers concerning feasibility are essentially
cmuaclural Indeed, as Firestone has suggested,
. ".« it is not posaible jto accurately predxct the degree
.of iraprovement "to be obtained from engineering
. c'hang,ca until spuch changes are actually unplemented

who,
v

..'

. -

s

~ 'We agree that the PVC and VC eatablilhmenta :

will not be able to atfain a | ppm TWA level for all «. e
job clagsifications in the near future. We do beliave, .‘ o
" however, that they will, in time, be able .to attain . ’
" levels of | ppm TWA for most job classifications

most of the time. It is apparent that reaching such

lawvels may require some new technology and work -~ ° -
practicas, [t may also be ncceasary to utilize S
tuvlirology presently used in other industries., In
© puy event the VC and PVC industries have already

mad: great strides in reducing exposure levels.

{(S¢e teatimony of Dow Chemical Co,, TR 973),

For example, B, F. Goodrich testified (TR 1120)

that it has reduce average exposure levels in

several PVC plants from 35-40 ppm early this year

to 12-13 ppm at the time of the hearing, We are

confident that industry will continue to do so,

[39 Fed. Reg. at 35892,]

»
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We «annot agrp w:tb p(.htioneu that the atandard is so

. +
SR X A .
Y C N .

clcarly impou:bla af attainmont., It,appeara tnat they simply need more

ldf('\."‘ ¥,

- LI
fanh in theiy own technological potentmhties, since the record reveals

,.1 [

daspite.nimil,ar‘predzctions of impossfbuity regardmg the ‘

amcrgency JO ppvfp atandard vast improvementa wéré made in ‘a matter

Al

‘of weeks, a.nd a vartﬂty of useful engineering ‘and work practice contro'

hava yet to be mstituted

In the area of sat’ety. we wish to emphasize, .

o . * ] 1 . * . . R .
. \ the Secretary is not rentrfctod by the astatus quo,  He may raise

standards ‘which require imprbvements in exicting technologies or

_."_._.:.....--——'

which require I‘the‘development of new technology, and he ‘is not limited
et - B - i
to iscuing standards based solely on devices already fully developed. i
_..--"'-"3'-_"

Ct. Chryﬂer Corp. v. Dept. of Transportation, 472 F, 2d 659. 673
v, E.P.A. .

(Gih Clr. 19?2); Natugal Resourcee Defense Council, Inc,

¢ 469 ¥, u 190, 401 (Sth Cir. 1971).

“Thers is much testimony in the recOtd. especially in the

‘ ’

‘ _Bnell Report, indicating that VCM concentration can be easily pinpolnéeé

,".‘and largely corrected,

For example.‘ many of the companies gngageci in
PVC inanhfacture still perform the cleaning of batch rea'ctors'b-y openizg

the vcsael and having the worker physically enter it, In chipping off

the accretion {rom the walls of the vessel, the worker is thus exposed’

.to a high concentration of VCM, Yet other, less hazardous methods are

.curx.'ently available and in use, in which the vessels are cleaned by

machinery, emulsions or simply water under bigh pressure. Other

sources of exposure are encountered in filling tank cars, measuring,
‘testing and repairing pipe joints or other connections. The Snell Report

indicates that much of this may be alleviated.

T

UCC 092788



feasible, but. more xmporfantly, he requires t,bat, in addition, respiratory
protection b uamd lf engincering means cannot bring‘the VCM level
down to th permiﬁhible limit,

J To'ble sure, respirators have their drawbacks, .These problems
were detailed at the hearings and recognized by the Assistant Secretary.

Self-contained and air-hose type breathing equipment is bulky, expensive,

and infeasible for full-time use, as well as potentially hazardqus in

»

N

4
terma of tripping. restricted mobility, and over-exhauation of woi'kerl.' T 1’

_But the fact remains that they effectively eliminate expoaure to VCM ' 3-. "" ‘

N -.‘*If ¥y

,»-(a !.n

and they are alrezdy being used by some PVC companies in the cleanlng
procees and at other points in production with good success.

Like the ‘!udunny't claima about the impassibility of achieving
éomy;liax:ca through technelogical means, petiticners' claims of dire
conroguences from the requirement of reapira:ory protection are
exagyerated. It does not appear that full-time use of respirators is
necessary, and the Snell Report points this aut, Furthermore,' lightw iéht. -
inexpensive cartri&ge or cannister-type respirators, which can effectively
filter out VCM at low levels, are now available and acceptable, ’Contrary
to petitioners’ asserfiona. the Snell Report incicates that a‘ varfety of ',
respirators are reasonably available.

c.
We find that the Secretary's direc:ions are clear, definite,
and certain and that they are also entirely feasible, since the goal of

the loweat detectable level can definitely be attained through the

-

N . Y ‘
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w

combination of te‘plmologicnl means and reepiratore, Our conelusion
in this 'regar:ﬂ is buttressed by the fact that only seme 6,500 of the
workers‘ c;o.;nif:g under the standard --. those in *%e VCM and PVC

mm‘&‘acmrié; field -- are potentially exposed to high or constan-:

VCI4 ¢oncenirations, and orly a small percentage of them are sctual’y

gsubjiect to excessive concentratioms of the chemicz! during manufacture,
The vemainizg hundreds o‘t; thovuaands of workera are in the fabﬁcat!o:sr .
. v
fleld where exposure is already ao low that eome of the petitioners o
clainy thet the fAhricatars s.hould not even be under the standdrd;
thasa, of coursa, have Hean included because of -heir work with PV
resin which in final form containa residual amounis of VCM, and the ; o
record shows that two deaths have in fact occurre2 among fabricarors.
If. in Eha future, the monitoring under the standzrd indisz-=» N
that {he VC.{ level ameng fabricators is sufficien'ly low and zhat' Be
sporadic, uroredictable exposure of these workers ‘o residual VCM =: 4 ‘.
been controllsd, the fabricators might well be exc'uded or included ‘= - .
a separate, .esg rigorous standard, Certainly if 2VG prnduc'ers werz o
able to elimirate all residual VCM f[rom the resin Lefore it is dellvered.
to ‘e fabricizor, there would seem to be na reas:a for their ineltnli-=, «

Baut this would be for the Secretary to decide on :izpropriate applicarizn

or on his 0wz motion. and, 25 the revord present.. stands, their

inclusicn i3 _roply justified.

In apy eveat, comptlance '3 Yima-phases and, if the petin<rers ¢

s

find that thev cennot cemaly for reasons heyand "cir contrel, O3HA

permits the smendment of stanaapds. Sce 9 U, 2, 0, T656MHYGHA),

Upon applicarien and safficient =roof «f .uch @ sit:ation, we feel cerszin

-20.
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that mc.petitioi\cu would obtain relief at the hands of the Sccx'-‘etary.

Wiy

m———

This is 'espcciélly true. of the "cancer suspcct agent” labelling

- .
]

requirements which petitioners urge are beyond statutory contemplation.

'

We think that 'the Secretary.is simply '"fighting fire with fire” and using

the labele to bring the danger of vinyl chloride forcibly to the attention

of the workers. Cf,  Synthetic Organic_Chemical Mfrs, Agsn. V.

Drennan, 503 F. 2d 155 (34 Cir. 1974). They deserve no less

treatment, We have also considered the other arguments of the -

L]

petitionars and Lo " tsnable.

\'8S

It is our conclusion that the challenged agpects of the:

Secretary's vinyl chloride standard are supported by aubstanﬁ'al
evidence in the record and that the petitions for review must be deni d.
Taking into account the delay occasioned by these petitions, we think ‘
that a reasonable 'lead time'" is appropriate and therefore order that
the Seéfetary'a regulations, rather than being effective January 1, 1975,

shall become effective sixty days after the date of this order and that

" the time requirement as to respiratory protection contained in 29 C.F.R.

§1910. 93q(g)(1) is re-scheduled accordingly,




