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A Town, a River and DDT

By Kathryn Streever

Special to The National Lawjournal

FOR THE citizens of Triana, Ala.,
most of them poor blacks, Indian
Creek was a kind of lifeline. Until 1978
the creek was not only a gathering spot
for the community and a minor tourist
attraction but, most important of all,
the source of the fish that were the
mainstay of the Triana residents' diet.

Then, in December 1978, an
anonymous phone call alerted Mayor
Clyde Foster that the fish in Indian
Creek contained more than 40 times
the federally determined safety limits
of DDT.

From that one phone call has
sprung litigation involving more than
1,000 different plaintiffs seeking more
than $1 billion in damages. Itis among
the largest pending litigations involv-
ing hazardous waste sites around the
country, and the town recently was
listed by the federal government as
one of the most hazardous waste sites
in the U.S.

Mayor Foster says he began "as-
sociating things” right after he
received the call:

"We knew wildlife was scarce.
Birds had disappeared from the area.
We remembered times when the river

would just be full of dead fish. We've
caught fish with sores and thrown

ON THE MARCH: Residents of Triana, Ala., protesting the health risks posed by
the high levels of DDT found In the fish that they ate. The protest earlier this year
also sought to draw attention to their suit against the Olln Corp., producer of the

DDT. Sign atrightreads, ‘Why us, OIlin?”

them back.. Plus, we had a lot of
sickness. Things made more sense

when we finally found out about the
DDT.” I

When Mayor Foster began in-

vestigating the situation, he learned
that more than 837 tons of DDT were on
the bottom of Huntsville Spring
Branch a few miles upriver from
Continued on page 10
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amerals, they can add up different ways.
}ng, for example. Many lllinois teenagers
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bmpany's ears ringing.
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Callifornia
give aspiring
lawyers 50 percent more time to
answer some essay questions and will
likely boost the lagging pass rates of

bar examination will

page 19

the last decade.

The change in. the February and
July tests came about after a recently
released report showed that some 800
applicants averaged four points more
per question when they were given the
extra time for certain questions on the

July 1980 examination.
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nia's Committee of Bar Examiners.

Only about half the 12,000 appli-
cants in each of the last few years have
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FIRM NOTES. Jackson, Lewis, Schnitzler & Krupman, a
labor relations law firm engaged exclusively in the
representation of management, will open an office in
White Plains, N.Y. The 80-lawyer firm is based in New
York City and has offices in San Francisco, Los Angeles,
Atlanta and Baltimore. The new White Plains office,
staffed by eight attorneys, will cover the suburbs north
of New York City as well as southern New England . . .
John J. O’Connor IIlI, U.S. Supreme Court Justice
Sandra Day O’Conhor’s husband and a senior partner of
Phoenix, Ariz.’s Fennemore, Craig, von Ammon &
Udall, will join the Washington, D.C., firm of Miller &
Chevalier on Jan. 1. He had reportedly been looking for a
position in the nation’s capital ever since his wife's con-

eptember as the first woman on the court.

““My guess is that we could expect a
10 to 15 percent increase in the number
of people who will pass next year,”
said Jane Peterson, director for ex-
aminations of the State Bar of Califor-

applicants will have 90 minutes "Br-
each of four essay questions and the

standard 60 minutes for the remaining

five questions. The extra time will

make the total examination, which in-

eludes the multiple-choice Multistate
Bar Examination, a three-day affair.

It has been 2*4 days long.

“‘Our research indicates that if the
four-point spread held for all nine
questions [a 36-point increase], about
25 percent more applicants would
pass,” Ms. Peterson said.

Empirical Effort

The 28-page report is the first of a
series expected to come out in the next
year detailing" the findings from ex-
periments run during the July 1980

. test.

"California is the only state doing a
major empirical effort, major
Continued on page 25

State Investigating
Law Firm’s Fees

i
CHICAGO — A special lllinois
legislative committee has been formed
to investigate the propriety of state
legal contracts with Winston & Strawn,
a large firm here that once employed
Gov. James R. Thompson and where
Mr. Thompson’s former chief of staff
is now a partner. -

Specifically, the committee — an-
nounced by Democratic House Leader
Michael J. Madigan — will look into
$272,000 paid to the law firm for three
months’ work in drafting a public trans-
portation funding package that
Governor Thompson never submitted
to the legislature.

Since the disclosure of that pay-
ment earlier this month, published
reports have also disclosed that the
firm received $308,000 for legal work
for another state agency.
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HEALTH FOOD: Triana residents Marvalene Freeman and her son in their garden last summer. Garden was planted to
replace locally caught fish as the mainstay of their diet. The fish had been found to contain high levels of DDT.

Triana’s War Against DDT

Continued from page 1

Triana. The DDT was waste left by an
Olin Corp. plant that had produced the
insecticide about six miles upriver
from 1947 until 1971.

Mayor Foster’s next step was to
call the federal Center for Disease
Control in Atlanta, which responded by
sending Dr. Kathleen Kreiss to study
the medical effects of the DDT.

“We expected to find higher-than-
average levels of DDT because levels
tend to be higher in rural black pop-
ulations,” said Dr. Kreiss. “But
Triana levels are higher even than
levels in workers who are covered with
DDT every day. This was a total sur-
prise. The levels are extraordinarily
high."

In fact, Dr. Kreiss' studies showed
that one Triana resident had DDT
levels twice as high as any previously
reported in medical literature, and 11
others had levels comparable to those
in the most heavily exposed workers
involved in DDT manufacture.

“There are some physical effects in
the sense that people with high DDT
levels have higher blood pressure and
liver-enzyme readings and higher
cholesterol. These findings might be
correlated with higher disease rates
for long-term DDT exposure. But we
really hadn't even begun to address
that question before leaving Triana,”
Dr. Kreiss said. “We do know that the
exposure to DDT in Triana is from
eating the fish and that age and
agricultural work experience make
very little difference.”

High Levels of Cancer

Triana residents are disquieted by
the silent presence of the DDT within
them, even those who have no unusual
physical problems.

“All we know right now is that men-
tally speaking, most of the people in
this town are sick. We know we have
high levels of cancer. But we can't af-
ford to go out and spend 5100 on a
physical,"” says Marvalene Freeman,
a Triana resident and one of the plain-
tiffs in the suits against Olin.

"l can tell you that | lost three
sisters in the last three years. The
oldest was 37 and the youngest was 27.
I'm 36 myself and | don't think you can

reaiiv under3t2.nd
live here.”

Although Dr. Kreiss herself admits
that her studies are inconclusive,
Triana residents are unhappy about
her finding that DDT levels in the resi-
dents studied were not associated with
prevalence of disease in the preceding
year, the use of medication or medical
care, or a history of heart disease,
hypertension or diabetes. '

Mayor Foster, for one, will not ac-
cept that finding as evidence that DDT
has not harmed the townspeople:

“You know what they asked us?
They asked us whether we went to a
doctor in the past year, whether we
lost time from our normal activities
-and whether we had cancer, diabetes,
high blood pressure and some other
diseases.

drcdd unless you-

"L»ur whoie prOoiGm IS theft we
don’t have any money to go to the doc-
tor,” he says. “We don’t know if
anything’s the matter with us. Even if
we are sick, we aren’t the kind of peo-
ple who can just take off from work.
We just do the best we can. We’ve had
seven people die of cancer in the past
year. There are possibly three other
active cases of cancer right now.
These are just themnes we know about
informally, without any monitoring or
health checks. 1 don’t know how many
there are that we' just haven't found
out about." .

The mayor’s cancer death tally,
even assuming a rather generous pop-
ulation of 1,000 residents estimate for
Triana, puts the town's cancer death
rate at 0.7 percent, almost four times
the national rate of 0.18 percent.
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According to a U.S. Environmental
Protection Agency official in Atlanta,
no one really knows much about the
long-term effects of DDT. “It does
have an effect on the central nervous
system,” he said. ““At least that's how
it Kills bugs.”

Case Management

The difficulties of pinning down
medical evidence are more than
matched by the complications of case
management with such an unwieldy
number of plaintiffs and such a wide
range of claims. .

The largest group of plaintiffs,
more than 800 mostly indigent resi-
dents of Triana, is represented by
Robert Shields and A. Stephens Clay,
both partners in Atlanta’s Kilpatrick &
Cody. The lawyers have decided not to
seek class action status, although
many of the cases against Olin have
been consolidated for discovery in U.S.
District Court in Birmingham, Ala.
Cloud v. Olin Corp., CV-79-M-5128-NE.

The case has already generated
well over 100,000 pieces of paper, and
answers to the defendant’s inter-
rogatories have not yet been filed. Mr.
Shields estimates that individual
answers to the interrogatories could
take approximately 3,600 hours of
lawyer time and could create 50,000
pages to be filed with the court.

For this reason, Messrs. Shields
and Clay and the other plaintiffs’
lawyers involved in the consolidated
cases are trying to hammer out a case
management proposal that would al-
low the trial of a sample number of
plaintiffs and limit discovery accor-
dingly.

“We want to break up the case,
either separating trials for liability
and damages or just trying some test
cases before we go to all the expense of
answering interrogatories in every
case,” Mr. Shields said.

One possibility is trying a range of
cases, from that of a child with high
levels of DDT but no apparent medical
effects to an older person with life-long
exposure and high blood pressure, Mr.
Clay said.

These suggestions, incorporated in
the plaintiffs’ first case management
proposal, resulted in the defendant’s
attorneys accusing the plaintiffs of
trying to “pick their most pathetic
members in the hope of prejudicing the
jury on the interrogatory answers.”

Plaintiffs’ attorneys say that’s not
it at all. “We’d like to try some test
cases before getting into discovery on
every single plaintiff. We’d even be
willing to try a case where the
Continued on following page

THE SOURCE: Olin Corp.’s DDT plant at Redstone Arsenal, Ala., shortly before it ceased production in 1971, leaving
behind 837 tons of the insecticide on the bottom of a waterway a few miles upriver from Triana.

Photos by Robert Dunnavant Jr.
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Publications Battle New York Times,
Say Its Abstracts Infringe Copyrights

By David Laltkr

National 1,awJournal Stall'Reporter

FOUR YEARS AGO, the New York
Times Co., charging infringement of
copyright, sought an injunction
against the owner of a data bank who
had the temerity to publish a recasted
version of the New York Times Index.

But times have changed. Now the
newspaper owns its own data bank, the
New York Times Information Service,
and the publishers of small circulation
newsletters are claiming infringement
of their copyrights.

The dispute, which may become a
suit before the year is out, poses a
delicate question of copyright law:
where to draw the line between facts,
which are not protected by copyright
law, and the expression of facts, which
the law does protect. The line has
become steadily more important in re-
cent years as computer technology has
allowed companies to expand indexes
far beyond simple listings of dates and
subject matter.

In the earlier case, New York
Times v. Roxbury Data Interface, 434
F. Supp. 217 (1977), the Times lost
when it tried to stop another company
from taking the New York Times
Index from several past years and
recombining the index items into
multi-year subject matter lists. The
court held that while a compilation of
facts, such as a telephone book, cannot
be copied verbatim without infringe-
ment, the facts in a compilation can be

Judge Confirms
Fund’s Existence

DETROIT — Federal court officials
confirmed here last week that
refrigerators, televisions and other
items were purchased from an un-
authorized fund created under the
stewardship of a former U.S. District
Court clerk from copying fees that
should have been turned over to the
U.S. Treasury.

At a rare news conference in his
. chambers, U.S. District Chief Judge
John W. Feikens and executive clerk
John Mayer confirmed the existence
of the fund, which was first disclosed
by The National Law Journal. (NLJ,
Nov. 16.)

They said television sets as well as
“a couple of refrigerators” had been
purchased for use in both the juror
lounge and the court employees' lunch
room.

"I'm sure they were purchased
from that fund,” Mr. Mayer said.

The National Law Journal reported
that an alleged "slush fund” created
from fees paid for copying documents
had aroused the interest of the
Federal Bureau of Investigation and
other officials looking into charges of
on-the-job sex, drunkenness and cor-
ruption at the U.S. Bankruptcy Court
here.

Sources told the Law Journal that
the alleged slush fund violated 18
U.S.C. Sec. 649, which creates a crime
of "embezzlement” for a custodian of
U.S. funds who fails to deposit the
money with the U.S. Treasury.

Mr. Mayer said that when he as-
sumed the clerk's job after the depar-
ture of Henry R. Hanssen in 1978,
there was still about $2,700 in the fund.

Mr. Mayer said he began
depositing the funds as required "by
the book” in April 1979.

Judge Feikens said at the news

Continued on puye 26

freely taken, recombined, repackaged
and resold.

The current dispute involves the
“key issues tracking” portion of the
New York Times Information Service,
a system that provides citations and
brief three-line abstracts of articles
from more than 30 newspapers,
magazines and newsletters.

For newspaper and magazine
publishers, that sort of abstract causes
no problems, but for many brief
newsletter articles, "it's difficult to
compress them further,” said Grant
Stockdale, associate publisher of the
Energy Daily in Washington, D.C., one
of the complaining newsletters. Many
of the Times' abstracts are ““just lifts”
from his pages, Mr. Stockdale
charged.

Times attorney Truman Eustis con-

ceded that "the line gets very fine
when you’re dealing with newslet-
ters,"” but, he maintained, the Times
stays on the correct side of the line.
“There is no expression copied,” Mr.
Eustis said.

Copyright law experts agree that
the dispute hinges on exactly how
much of the newsletter's material ap-
pears in the abstract. "You've really
got to compare virtually with a fine-
tooth comb,” said New York Univer-
sity Law Prof. Alan Latman.

Whether an abstract violates a
copyright "depends on how abstract it
is,” said UCLA Prof. Melville Nim-
mer. Newsletter publishers may find,
Mr. Nimmer suggested, that as they
pare their items down to "just the
facts,” they pare away their legal
protections.
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Does your balance sheet understate
your assets? Sell some property to Prudential.

if the numbers on your balance sheet

aren't telling the true story of the
value of your real estate holdings,

you ought to consider selling some

of that real estate to Prudential.

We're always looking to buy valuable

income-producing properties. And

right now, with real estate command-
ing premium prices, you could very
well generate some useful capital by

selling property to us.

The Prudential Insurance Company of America.

When you sell to Prudential,
you're selling to the largest real
estate investor in the United States.
Our 70 regional offices are staffed
with real estate professionals who
can move quickly to close your deal,
making capital available when your
balance sheet might need it most.
Prudential is in a position to become
the sole owner of your property
and, unlike other buyers, who might

Ifyou have a piece of property to sell, sell your piece to the Rock.

be interested in short-term profit.
Prudential is buying for the long term.

If you have a property you think

we'd be interested in, call your

local Prudential Real Estate Invest-
ment Office. Or contact Brian Strum,
20 Prudential Plaza, Newark,

New Jersey 07101, (201) 877-7530.
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IN A BIND: ‘Our whole problem,
says Triana Mayor Clyde Foster, ‘is
that we don’t have any money to go to
the doctor. We don’t know if
anything’s the matter with us.’

Continued from preceding page

damages were minimal. For instance,
one of our plaintiffs is only claiming
damages due to the emotional distress
she feels over having high levels of
DDT in her system," said Mr. Clay,
who was added to the plaintiffs’ team
specifically because of his experience
with complex litigation, both in the
course of representing all retail
grocery stores in the Eastern United
States in a nationwide class action
known as the Eastern Sugar Litiga-
tion, and as special representative to
President Carter for mediation of In-
dian land claims in Maine and Mas-
sachusetts.

Closer to Agreement

An Oct. 6 hearing may have brought
the parties closer to agreement, at
least on discovery issues.

At that hearing, Chief U.S. District
Judge Frank McFadden indicated that
a plan should be adopted that would al-
low the trial of several specially
selected individual claims sometime in
the next four to six months, Mr. Clay
said.

“The next step is some kind of joint
case management proposal that wiill
combine the maximum number of is-
sues that can be adjudicated in a single
trial,” Mr. Shields added. “The main
thing is to avoid having the selection of
the test plaintiffs become so com-
plicated that you might as well have
done three or four years of discovery.”

In addition to the Triana residents,

about 40 commercial fishermen’s
claims are among the cases being con-
solidated for discovery. They are
claiming damages based on both loss
of income and health problems. (The
U.S. Food and Drug Administration
has banned the sale of fish caught
along a large stretch of the river, and
Triana residents stopped eating local
fish soon after the DDT publicity
began, i

Most recently, about 100 residents
of the surrounding “‘contaminated
area" have filed their own suit against
Olin in an Alabama state court — and
that suit, Charest v. Olin, CU-81-434-P
(Morgan County), may be just a
prelude to many more. Their claims,
$75 million for mental anguish based

THE NATIONAL LAW JOURNAL

on knowing or suspecting that they
have high body levels of DDT, are
based on a recent Alabama decision,
Taylor v. Baptist Medical Center, 400
So. 2d 369 (1981), which for the first
time allowed recovery in Alabama for
emotional damages without proof of
actual physical harm.
Cleaning Up

Beyond recovering damages, resi-
dents of the surrounding area face
another serious problem: how to clean
it up. A recently completed Army
report indicates that just monitoring

the money it has already spent to clean
up the river, restock the fish and
wildlife, investigate the damage and
file the suit.

“Total government expenses
amounted to in excess of $3% million in
December 1980," says Kenneth Reich,
a Justice Department lawyer who han-
dles only environmental cases. "l real-
ly have no idea what they are now.”

Mr. Reich added that the govern-
ment has recently added a claim under
Superfund legislation to its suit.

Mayor Foster, meanwhile, has been

the DDT for leaching will cost at least*"Vtryin& to get Triana designated a dis-

$300,000 a year. The clean-up problem
has prompted speculation about the
possible application of President
Carter’s Superfund legislation.

The most recent Superfund action
came Oct. 23, when the EPA released a
list of the most hazardous waste sites
in the country — including Triana. The
list rated dumps on the basis of their
potential danger to health and drinking
water supplies.

Among the suits consolidated in the
Cloud r. Olin litigation is the federal
government’s claim for recovery of

Federal Procedure, L Ed isthe
only set which offers an expertly

ptxlic treatment ofall

federal procedure.
Whetheryou're

extensively

involved in federal prac-

tice or deal with itonly on
an occasional basis, you need Federal

Procedure, L EKL

Federal Procedure, L Ed is the only set that
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Because other sets omit administrative

aster area, with no success. “The State
of Alabama just refuses to recognize
DDT as harmful to humans," he says.
“One government doctor even told me
that he sprinkles it on his cereal every
morning. We have no educational
program going on, no health monitor-
ing, no nothing. It just doesn’t make
sense.”

Mrs. Freeman, a storekeeper in
Triana, says she "just can’t believe
that they never told us about the DDT.
The way we first heard about this was
because the government was doing

Now there's k2

11

tests on animals, fish and rabbits.
They were more interested in animals
than in us. | keep wondering if the
dumping was deliberate because they
knew we were poor and black and
couldn’t do anything about it.”

Asked whether Olin made any ef-
fort to warn Triana residents of poten-
tial DDT hazards, company
spokesman Charles Dana said, "The
plant closing was in the national and
local media. We made no efforts to in-
form individuals.

“The purpose of the plant was to
produce DDT. It wouldn’t make sense
to just dump it. We followed the accep-
table clean-up procedures at the
time.”

Far From Spotless Record

Olin Corp.’s past environmental
record is far from spotless. Its answers
to interrogatories reveal a 1979 New
York conviction for violation of the
Water Pollution Control Act, for which
it was fined $70,000. And from 1973 to
1975, Olin listed at least 10 other indict-
ments, all resulting in fines, on
charges of air pollution, water pollu-
tion and dumping. N
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