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RECEIVED APR 1 4 1977

Mr. Thomas H. Smith

Director of Distribution

B. F. Goodrich Chemical Company
6100 Oak Tree Boulevard
Cleveland, OH 44131

Re: Standard For Exposure To
Vinyl Chloride, Container
Marking Requirements

Dear Tom:

Pursuant to your instructions, we have gone forwarded
and submitted to the Occupational Safety & Health Adminis-
tration of the Department of Labor notification of the neces-
sary change in the labeling of vinyl chloride in tank cars due
to the change in the DOT placarding requirements. A copy of
our letter to the Occupational Safety & Health Administration
is enclosed herewith. We will additionally forward a similar
notice to the State of California, Department of Industrial
Relations, with respect to that agency's requirement for the
labeling of vinyl chloride. It is our present intent, subject
to your further instructions, to defer forwarding this infor-
mation to the California officials until the middle or latter
part of May in order to avoid potentially injecting a new
issue into hearings presently being conducted with respect to
California's recent law concerning the regulation of carcino-
genic ‘hazards in the workplace environment.

For the information of you and the other members of the
industry receiving copies of this letter, let me simply note
that Bob Wilson of Stauffer Chemical has advised the Materials
Transportation Bureau of the Department of Transportation of
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the intent to locate the label required by OSHA in the vici-
nity of the manway housing. This request seeks confirmation,
already provided verbally, that so labeling VCM tank cars will
not be construed to be inconsistent with the DOT hazard label
and thus in violation of DOT regulations.

Let us further take this opportunity to advise you of a
recent decision by the Occupational Safety & Health Review
Commission concerning the application of the vinyl chloride
standard to low residual monomer content resins. This de-
cision, a copy of which is also associated with this letter,
vacates a citation for failure to moniter where the employer
defended on the basis that the amount of VCM released during
processing was far below the appropriate threshold limits for
further action under the regulation. This decision appears to
be clearly analogous with respect to the labeling requirement;
however, it 1is distinguisable inasmuch as the citation oc-
curred under the emergency temporary standard, rather than the
final standard, and further in that the decision does not
reach the issue of whether such low residual monomer resin may
be considered to be a fabricated product.

With respect to the VCM tank car labeling, inasmuch as
we have requested neither approval nor acknowledgement from
OSHA, I do not contemplate any further follow-up on this
matter, barring the agency objecting to the contemplated
labeling approach. 1In the event there is further activity on
this matter we will, of course, keep you fully advised. 1In the
meantime, should there be any further questions or comments on
the part of you or those receiving copies of this letter,
please let us hear from you.

c lly yours,
* «
\ uiw\ | ‘A

cc: PVC/VCM Ad Hoc Study Group X

\
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WESTERN ELECTRIC, INC.
Review Commission Decision

SECRETARY OF LABOR. Complain-
ant v. WESTERN ELECTRIC. INC.. Re-
spondent. OSAHRC Docket No. 8902,
Junuary 24,1977,

Eupene F. DcSharo, Kansas City, Mo.,
for complainant.

Laurel J. McKee. Western Electric, New
York. N.Y.. for respondent.

Review Commission Judge Paul E. Dixon.

Before Barnako. Chairman; Moran and
Cleary, Commissioners.

CARCINQGENS
Vinyl Chloride—Monitoring Require-

ment »220.04
Employer’s decision not to monitor op-

1 ; eration in which solution containing poly-
. vinyl chloride (PVC) was utilized to coat
i wire coils did not violate monitoring re-
o quirement of emergency temporary stan-
k> dard for vinyl chloride. 29 CFR 1910.93g
3 {c)X1). because decision was based on dis-

covery that only negligible amount of vinyl
chloride (VC) was released in another op-
eration which emplover thought was likelv
to result in higher concentration of VC
than coil coating and on emplover’s under-
standing of process by which VC is released
from PVC.

Full Text of Decision
BARNAKOQ, Chairman:

The issue in this case is whether Respon-
dent (Western Elcctric) violated the moni-
toring requircment of the emergency
temporary standard for vinyl chloride.!
Western Electric was cited lor allegediy fail-
ing 1o monitor an opceration in which a so-
lution containing polvwvinyl chloride was
utilized 1o encapsulate wire coils at its plant
in Lee’s Summit, Missouri. It detended on
the basis that (1) VC was not “released™
during the encapsulation process within

"Tre iemporary standard was promulgated en Apni
5.1875. and was eoditied a1 29 CF.R. Sev. 191091,
39 F.R. 12243 (April 30 1VTd it was supenseded on
Januan 1, 1973 by a prrmimnent standard. now asdificd
at 29 C.F.R. Sec. 1910.1017. 39 F.R. 338D (0.1 4.
1974). The emporary standard established an exposure
limit of 80 party per million (ppm). The monuoring
prosision states as tolkma:

0.94ic) Monitormg. A1) duitnal monitormg. As

soon as pussibie. but not later than April 22, 1974,

every emplover of an cmplosee working i an area

or operation in which vt chlonde is manutactured,
reacicd, handivd. proceswd, relvased. repacked, or
siored sholi in pamtning te ambwnt air of the
area to determiine b tie it contaims vinad chionde
U SUNCERITAtIONS 1N e s of M) e,
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the meaning of the standard: and (2) ke
PVC solution was a “fabricated produc.
and theretore excluded froms the standard-
Judge Paul E. Dixon rejected boih arvu-
ments and atfirmed the citation. For the
rcasons which fellow, we reverse his dear-
sion.

Vinsl chloride (VC) is a gas at room
temperature.  Inhalation ol excessive
amounts can result in angiosarcoma. a rure
form of liver cancer. The discovery of VC's
carcinogenic property led to the promulga-
tion of first the temporary standard, and
later the permanent standard. Sec general-
Iy, Society of the Plastics Indusiry. nc. v,
U.S. Department of Labor, 309 F.2d 1301
{2 OSHC 1496] (2d Cir. 1975). curt. denied,
421 U.S. 992 [3 OSHC 1195} (1975).

Polyvinyl chloride (PVC) is muanufac-
tured from VC. Af room temperature. PVC
is a plastic found in many common pro-
ducts. PVC itsclf presents no inhalation
hazard. When PVC is manutaciured, how-
ever, a certain amount of V'C gas becomes
trapped inside the soltd maweriai, Some of
this gas escapes at rovm temperaiure. The
rate of escape accelerates as PV'C is heated.
The application of heat. however, does nat
cause PVC molecules to change into VC.
Thus, the total amount of VC that can be
released from a mass of PVC iy limited to
the amount trapped inside when the PVC
was manufactured.

Western Electric utilizes PVYC in a pro-
cess whereby wire coils are coated with a
layer of insulation. A rcctangular tank.
approximately 18 by 24 inches in area,
contains one to two gallons of a liquid
designated Hvsol CG7-4331. The liquid
consists of 553% line particles of PVC sus-
pended in a plasticizer. A number of wire
coils, shaped like doughnuts and approxi-
mately one inch in diameter, are heated in
an oven to 360°F. They arc then immiersed
in the tank tor 20 seconds. Afier they are
removed from the tank. they are heated in
the oven for five minutes and then allowed
to cool. The tank is covercd except when
the coils are in it. The coating operation is
performed approximately once per month.

Western Electric emiplovs approximately
4700 persons at its Lee’s Summit plant.
Among these are twe tull-ume industrial
hygicnists. At the time the emergency
temporary standard was promulgated,
Wesiern Elecuiic had already instituted a
company-wide program to  determine

3y
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West rn Eiectric, Inc

whether VC presented a hazard to any of
its employees. 1t also developed a sophisti-
cated analyuical method 10 measure the air-
borue concentration of VC.*

Onc of Western Electric’s industrial hy-
gienius, Widner, thought that the emergency
temporary standard applied only to opera-
tions which used VC as a raw material, or
used PVC resin to manufacture products
of PVC. He concluded that, although
Western Electric utilized PVC products
in several areas of its plant. it was not sub-
ject to the standard because it used no raw
PVC resin. Neverthcless. he did monitor
onc operation in the plant to determine the
amount of VC released. The opcration
monitored was one in which sheets of PVC
are welded together to make exhaust ducts.
Widner thought that. of all the operations
in the plant utilizing PVC, this would re-
sult in the release of the greatest amount
of VC. The concentration of VC measured
was in the range of several pars per bil-
lion.* This result reinforced Widner's con-
clusion that the levels of VC in all areas
of the plant were weil below the level of 50
ppm specified in the standard. Accord-
ingly, he decided it was unnecessarv to
monitor the other operations in which PVC
is used.

On May 31, 1974, the plant was inspected
by Complainant’s industrial hvgicnist, who
sampled the coil coating operation for VC.
Thercafter, Western Elcctric also took VC
samples around the tank. Much of the evi-
dentiary record is devoted to the analytical
proccdures used to analyze these samples,
and to the results obtained. Both parties
challenge the results obtained by the other
on various grounds. For our prcsent pur-
poses, howcver, the exact concentration is
unimportant. It is sufficient to observe that
the highest concentration measured by
Complainant was 1.7 ppm. or approxi-
matcly one-thirtieth of the S0 ppm limit
established by the standard.®

Complainant contends that because some
amount of VC, however small is “released.”
Western Electric violated the standard by

3\Western Elcctric’s technique used a mass spectrome-
ter in conjunction with a gas chromatograph. Com-
plainant’s chemist testified that this was fur superior to
the method he employed, which utilized only a gas
chromatograph.

4One pan per billion is 1/1000 of a pan per miliion.
Thus. the level of SO ppm specified in the standard
would equal 50.000 pans per biliion.

"fWe alse note, however, that this concentrat: 'n was
measured instde the lip of the tank. Complainant’s
breathing sone sample vielded no measurabie concen-
tration when analvzed with a technique sensitve to
0.3 ppm. We 2abw note that Sec. 1910.93qicad) re-
quires that the monitoring procedure only be sensitive
to 5 ppm.

failing to menitor the coil coating opera-
tion. In Complainant’s view. it v unir-
portant how much VC is in tact releascd.
because this is the very intormation soucht
1o be obtained by the monitoning reqguire-
ment. He argues that this interpretation of
the standard is sugueested by our decision
in GAF Corporation., Docket No. 3203,
BNA 3 OSHC 1686, CCH OSHD pure.
20.163 (1975), pet. for review filed, No.
76-1028 (D.C. Cir.. san. 13, 1976).

Western Electric points out that arny
operation involving PVC, even those in
which the PVC is at room temperaturc.
results in the “relcase’ of at least a fuow
molecules of VC. It contends that the stan-
dard was obviously not intended to require
monitoring when only a negligible amount
of VC is released in a process utilizing
PVC. Western Electric argues tha.. since
the standard spccifics a sensitivity require-
ment of S ppm for the analytical process.
it should only be rcad to apply to coucen-
trations in excess of 5 ppm.

We do not entirely agree with either
party’s suggested interpretation of tae stan-
dard. Complainant would have us read the
standard to require monitoring of every
operation where VC is released without ro-
gard to whether there is any reclistic possi-
bility that the 30 ppm limit of the stardard
may be appreached. The express purpaose
of the monitoring requirement. however, is
“to determinc whether (the ambient air)
contzins vinyl chloride in excess of 30
ppm.” If it can be reliably predicted from
the physical circumstances that the con-
centration of VC will be well below &
ppm, then formal! monitoring would be o
useless act, and it is unreasonablc to in-
terpret the standard to require such an act.

Furthermore, Complainant’s interpreia-
tion would give a greater scope to the
emergency temporary standard than was
intended when the standard was prorul-
gated. At that time. Complainant stated in
the preamble to the standard:

... It has been decided to promulgat> «

standard containing only those essertia!

provisions which are deemed necescary
to provide protection to emplovecs from
grave dunger until a regular rulemaking
proceeding in accordance with scctions

6(b) and (c) of the Act can be con-

cluded. . . . 39 F.R. 12342 (April 5.

1974). (Emghasis supplied).®

®Pursuant 10 29 U.S.C. Sec. 658(c). an emergence
temporary standard to protect em;lovces from “grave
danaer” may he promuicated without resont to rule-
masing provecdmnrs. Upon promulzation o) such &
temporans standard. a reqular rulemaking procecc.n

feacing to the promulcation of a permanen sian
must de commenced

& n
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This statement of the purpose of the
standard is_inconsistent with an interpreta-
tion which applies the standard to eveny
emplovment situation utilizing PVC in any
maaner except as a “fubricated produet”.
The standard was iniended to protect em-
pioices. not to require monitoring tor s
own sake.

On the other hand. it would also be un-
reasonable to have the monitoring require-
ment depend on the existence of a particu-
lar minimum level of VC, as Western Elec-
tric urges. We cannot use hindsight to say
that monitoring was not required simply
because. after monitoring, the concentra-
tion proves to be below a certain level.

The record shows, however, that Western
Electric's decision not to monitor the coil
coating process was based, not on hind-
sight, but on foresight. It had monitored
one operation which it thought was likely to
result in a higher concentration of VC
than the coil coating operation. lt discov-
ered that only a negligible amount of VC
was released in the wejding operation. This
result. coupled with Western Electric’s
understanding of the process by which VC
is released tfrom PVC. strongly sugpgested
that the amount of VC released in the

. coil coating operation would also be
negligible compared to 50 ppm. Nothing
in the record casts doubt on the validity of
this judgment. or on the good faith with
which it was made. Under these circum-
stances. we cannot conclude that Western
Electric violated a standard intendcd only
to protect employees from grave danger.

A contrarv result is not suggested by our
decision in GAF Corporation, supra. That
casc involved the interpretation of a stan-
dard which required thar medical exami-
nations be provided 10 “‘emplovees who are
engaged in occupations exposed to airborne
concentrations of asbestos fibers.” We
rejecied the argument that the standard
only required medical examinations for
employees exposed to concentrations of
asbestos exceeding the limits provided in
the asbestos standard.

QOur decision in this case is consistent
with that in GAF. In both cases. we have
rejected the argument that the require-
ments of the respective standards only
become opcrative when a particular
minimum value of the air contaminant is
shown to exist. Furthermore. GAF did not

, involve the situation in this case. where
the concentration of the air contaminant
is negligible compared to the limit estab-
lished by the standard.

Western Electric  alternatively  argues
that the Hysol liquid it used was a “fabri-

cated product”. and theretore exemipt from
the standard. The emeryency temporary

‘standard contains no definition of “‘fabri-

caied product.” The permanent standard
does. however. contain such a definition.”
Western Electric contends that. under this
delinition, the Hysol liquid is a fabricoted
procuct, Complainant would have us read
the sume delinition and reach the opposite
conclusion.

Since we have concluded that Western
Electric did not violate the standard. it is
not necessary to rcach the issuc of whether
the Hyvsol liquid is a fabricated product.
We note. however, that it would be
anomalous to apply a definition to the
emergency temporary standard which was
not operative until the temporary standard
was superseded. Whether the Hysol tiquid
is a “fabricated product” within the detini-
tion in the permuncnt standard can only
appropriately be determined in a case aris-
ing undcer that standard.

Accordingly. the Judge's decision is re-
versed and the citation is vacated.

Concurring Opinion

MORAN, Commissioner. concurring:

1 agree with the lead opinion except that
I disassociate myself from its discussion of
Secretury v. GAF Corporation, OSAHRC
Docket No. 3203 [3 OSHC 1686]. Novem-
ber 14, 1975,

Dissenting Opinion

CLEARY, Commissioner, dissenting:

The majority's interpretation of the stan-
dard at issuc in this case is contrary to its
clear meaning. Morcover, in reaching their
erroncous reading of the standard my col-
leagucs have ignored precedent limiting
this Commission’s role in the interpretation
of an occupational safety and health stan-
dard.

In pertinent part, the initial monitoring
requirement of the emergency icmporary
standard for vinyl chloride is as follows:

Scc. 1910.93q Vinyl chloride.

* s

(¢} Monitoring. (1) Initial monitoring.
As soon as possible, but not later
than April 22, 1974, every employ-

’.’Q C.F.R. Sec. 1910.10]1 7(b) provides:

Fabricated product means a product made wholly
or partiv trom polninyl chiende. and which does
Not FCQuiTT tUMDPCT processing ar emperatures and
for timvs, suthicient o cause man melting of the
polwvimy] chloride resulting in the release of vinyi
chionde.

DY .
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Western Electric, i,

er of an cmployce working in an
area or operation in which vinyl
chloride is . . . relcased . . . shall
begin monitoring the ambient air
of the arca to determine whether it
contains vinyi chloride in concen-
trations in excess of S0 ppm.
By its terms the standurd requires monitor-
ing of employee exposure levels in every
opcration tn which any vinyl chloride is
released.

The majority, however, rcads diller-
ently this unequivocal language. My col-
leagues would not require monitoring even
if vinyl chloride is released “[ijl it can be
reliably predicted from the physical cir-
cumstances that the concentration of VC
will be well below 30 ppm. . . .” This is in
error.

1 submit that this monitoring standard
is by its very nature intended to supplant
“rehiable  predictions.” No matter  how
meticulously it is performed a “reliable
prediction’ cannot be considered as an ac-
cepiable aliernative 1o physically monitor-
ing ambicnt air levels in arcas where vinyl
chloride is released. Simiple logic does not
support the majority’s action. Moreover,
the wording of the standard itselt is not
amenable to the strained “interpretation”
announced in the lead opinion.

Vinyl chloride poses an extremely
grave health hazard to thousands of work-
ers. Inhalation of vinyl chloride has becn
linked to angiosarcoma of the liver. an ex-
tremely rare and irreversible cancer. So-
ciery of Plastics Industries, Inc.v. 0.5 . H.A..
309 F.2d 1301, 1306 [2 OSHC 1496] (2d
Cir. 1973), cert. denied. 421 U.S. 992 {3
OSHC 1193] (1975). The deleterious con-
scquences of empiovee exposure to vinyl
chloride mandate the need for rcliable
measures of exposure levels in operations
where vinyl chloride is relcased.

The Secreiary of Labor plainly recog-
nized this fact when he adopied a standard
that required monitoring of work environ-
ments where anv vinyl chloride gas is re-
leased.®! Nevertheless, the majority has

*in auempting 1o reject complainant’s reading of
the standard the lead opimion sugeests that complain-
ans’s interpretation would give preaier scope 10 the
standard than was originally iatended. Cited in suppon
of this proposition is language trom the standard’s pre-
amble noting the standard’s intent to protect emplovers
from “grave danger.” The Chairman appurently is
reading the phrase “grave danger” as some form of
fimitavon upon the monitoring requircment. This is
error in my opinion.

The Sceretary™s use of the phrase “grave danger”™
should be considered only in the manner it was in-
tended. namely as a simple rolcrence 1o the prave
comseguences of vindd chiovride eaposure. 3t was noswer

intended as himizing the duty to physialiy menier

ignored the Secretary's approach 1o this
grave problem and hkas. in etfect, <absi-
tuted s own monitoring standard. By
doing so my collcagues are plainiv ques-
tioning the wisdom ol the sandard.” This
Conunission has consistenily held that i
lacks the requisite authoriiy to guevion
the wisCom of standards. Van Raalte Co.,
Inc.. 4 BNA OSHC 1121, 197370 CCH
OSHD paru. 20.633 (No. 5007, 1470) and
authoritics cited therein. '

Finally, even if | were to assume that the
unequivocal language of the standard per-
mits the latitude of inierpretation presumod
in the lead opinion, the majority ¢rrs when
it rejects the Sccreiany’s interpreiation. As
the adopting agency. the Secretary’s inter-
pretation is entitled to great weight. Indecd.
as noted by the Fitth Circuit

“[Tihe promuizaior's interprotutinon is

controlling as long as it is one of several

reasonuable interpretations, althoush it

may not appear as rcasonable as somie

other.
Brennan v. Southern Contruciurs Service.
492 F.2d 495, 301 {1 OSHC 1o64dy; (3th
Cir. 1974) (cites omitted). In my orinion
the interpreiation urged by the Sserctary
is the unly reasonable interpretation of the
standard at issue in this case. The muiority
errs when it rejects the reasonable inteipre-
tation of the standard urged by the Scere-
tary. | would adopt the Secreiany’s reading
which would require initial monitoring in
work environmenis where ary amount of
vinyl chloride is relcased. My colleagucs’
reading of the standurd is contrary w0 it
terms and relegates determinations ot eni-
plovee exposure to this extremely harmiul
substance to educaled guesswork.

Further. it Western Electric beiicves that
its technigues are superior to those ol the
standard it has recourse to the variance

only those situations where exposure levels well broow
80 ppm cannat be Urefiabiy predicted frum tne phyacal

_eircumstanves.”

9The tead opinion sugeests that the Seerciary’s verion
of the standard pught require tormal mwonit ¢
might later prove 10 be a “useless act.™ | osubnut
torma! momitoring that discloses statisticalhy inaiz
cant eaposure levels cannot properiy be cons
“useless act” i 1t supplants 2 “redable prodirion
that o in grror mught lead to a uxcless doath of an
alfected employer.

Ontoreoser. 1 submit that the praciieat oftest of e
majority’s holding s 1o undermine and ec;
natons made by the Secretary a0 prow
siandard in question as an emergency rempo.
dard under the teems of 29 LU.S.C. Sev. b,
such, mv colicagues zre implicitly guess N
deternunations ... 1A that emplotces are eposed
grave daiuer from cxposure 10 subsiunces of o
doternined 1o be tenic or piysicaii: harmit
new hazards, wnd (B) that wuch emeruencs
nECEsNTY to protect eniplnees trom sweoh

L.S.CoSa
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Merrini-Meridian Corporation

4 OSHC 2025

procedurss under the Act published in 29
CFR Purt 1963 in order to obtain partic-
ularized relicf. The majority’s action makes
unnecessary the use of this avenue by pro-
viding gereral relief under a general test of
reasonableness that has possible harmful
impilications far bevond the contours of
this case.

In sum, there was no dispute that some
quantity of vinvi chloride was released into
the work cnvironment during respondent’s
coating operation. Inasmuch as the evi-
dence showed that respondent had not
monitored thc ambient air“in accordance
with the standard’s requirements, a failure
to complv with 29 CFR Sec. 1910.93q(c)(1)
was shown. 1 would not. theretore, disturb
Judge Dixon’s decision aftirming the cita-
ton. Rather, I would adopt his disposition
of the issue noted above and all other issues
in the direction for review.

MERRITT-MERIDIAN CORPORA-
TION

Review Commission Decision

SECRETARY OF LABOR, Complain-
an' v. MERRITT-MERIDIAN COR-
PORATION, Respondent., OSAHRC
Docket No, 76-2467. January 21, 1977,

Francis V. LaRuffa. Regional Solicitor,
New York, N.Y., for complainant.

Dennis Paise, Construction Emplovees of
the Hudson Valley. Newburgh. N.Y., for
respondent.

Review Commission Judge Abraham M.
Gold.

Before Barnako, Chairman; Moran and
Cleary. Commissioners.

NOTICE OF CONTEST
Timeliaess—Excuse for Delay »55.101

Employer's filing of written notice of
contest 17 days after expiration of statutory
contest period is not excused by “*clerical
errer,” and. despite fact that emplover
gave timelv oral netification of intent 10
contest citation, such untimely notice of
contest must be dismissed.

Fuil Text of Decision

CLEARY'. Commissioner:

On July 21, 1976, Judge Gold granted

. the Secrctary of Lubor’s motion to dismiss

respondent emplover’s notice of contest for

no* being timely filed. The case is before us

on orders for review by the Chairman and
Commussioner Moran,

Respondent was cited for five safety vio-
lations under the Occupational Safety and
Health Act while engaged on schoul con-
struction in  Wallkill, New York. The
Secretary proposed a total penalty of $103
for the violations. A signed return receipt
of the notice of proposed penalty was post-
marked on April 24, 1976.

Respondent had an informal conference
in the Secretary's area office on May 11,
1976. At the confercncc respondent orallv
informed the Secretary's representative of
its intent to contest. This oral notice was
within the fifteen working-day period per-

mitted by section 10(a) of the Act' for

giving notice of a contest. However. be-
cause of clerical error respondent’s written
notice of contest was not {iled until June 1,
1976. The June 1 date is bevond the 13
working-day period permitted by section
10(a) of the Act for giving notice of contest.

The issue before us is whether the oral
notice to the Secretary’s representative on
May 11 is sufficient to meet the statutory
requirement for a notice of contest.

A divided Commission has reversed the
precedent represented by American Air-
lines, Inc., 13 OSAHRC 99, 2 BNA OSHC
1320, CCH OSHD para. 18,908 (No. 4532,
1974) and held that a timely oral notice of
contest may be permissible of section 10(a)
under limited circumstances. In Wood
Products Co.. 4 BNA OSHC 1688, 1689,
CCH 1976-77 OSHD para. 21.097, p.
25.396 (No. 9206, 1976), the Commission
by divided vote held that an oral notice of

“contest ‘for an emplover appearing pro se

was permissible when the emplover had
been confused by the events involved and
misunderstanding resulting from communi-
cations with the Secretany’s area director.
In P& M Sales, Inc., 4 BNA OSHC 1138,
CCH 1975-76 OSHD para. 20,673 (No.
3443. 1976), the Commission again by
divided vote held that a filing of a written
notice of contest as to the penalty and an
oral notice of contest concerning the cita-
tion was sufficient notice concerning the
citation under the facts of the case.

Section 1003 reads as fulbws:

... the Secrviany dssucs a cuatir . . Y shalt

. notih the emplover by centitied mal ot the
aha

penalts, af anv, proposed 10 be wseswed L
that the emplover tas fiftern working davs wi
which to notty the Secretary that be wishes to
test the crration or prepescd assesseient of po
It wathin fitteen working davs from the resept of
the notice wued by the Secretary the empliner taily
t notty the Secrctary that he intends o contest
the vHation or rn-p-l\rd assessment of penales |
the cteatton and the avsessment, as promned, shall be
eemet @ finad order of the Commnaon and not
subiect to review S any Court ©F Jpchas .
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Dr. Eula Bingham

Assistant Secretary of Labor

Occupational Safety & Health
Administration

U.S. Department of Labor

3rd & Constitution Avenue, N.W.

Room S-2315

Washington, D. C. 20210

Re: Standard For Exposure To Vinyl
Chloride, Container Marking
Reguirements~-Vinyl Chloride
Tank Cars

Dear Dr. Bingham:

The purpose of this letter is to advise you of a change
in the 1labeling program implemented to comply with Section
1910.1017(1) (5) of the regulations of the Occupational Safety
& Health Administration, as that program concerns vinyl chlo-
ride being transported in tank cars. This notification, on
behalf of the Committee on Distribution of the Society of the
Plastics Industry, Inc., will serve to follow-up on prior cor-
respondence with the Occupational Safety and Health Adminis-
tration concerning the requisite 1labeling, both for your
records and for such dissemination to the field staff as may
be appropriate.

Responsive to the adoption by the Occupational Safety &
Health Administration of its Standard For Exposure To Vinyl
Chloride */, the SPI Committee on Distribution developzd a
labeling program for use by its vinyl chloride and polyvinyl
chloride producer members for implementation of the container

*/. 39 Fed. Reg. 35890 (1974).
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- Dr. Eula Binghan
April 5, 1977
Page Two

labeling reguirements set forth in the Standard as those re-
quirements pertained to the transportation of said materials.
The labeling program, and the basis for its development, were
described in a letter from the undersigned addressed to
Assistant Secretary of Labor Stender dated March 31, 1975. 1In
a response dated April 28, 1975 Assistant Secretary Stender
advised that the labeling program would satisfy the require-
ments of the Standard.

As set forth in our letter of March 31, 1975, with the
concurrence of the Federal Railrocad Administration of the
Department of Transportation, the "“Cancer-Suspect Agent"
legend was placed on the "DANGEROUS" placard mandated by the
regulations of DOT. By wvirtue of rule changes recently
adopted by the Materials Transportation Bureau of the Depart-
ment of Transportation, effective July 1, 1977 the placard to
be employed for tank car shipments of vinyl chloride will be
changed to bear the 1legend "FLAMMABLE GAS" in lieu of
"DANGEROUS". **/ Due to this change in the DOT placarding
requirements, it will no longer be feasible or permissible to
utilize the DOT placard for the placement of the OSHi-required
legend.

It is generally the position of the vinyl chloride
shippers that the preferred replacement location for the OSHA
required label is the manway protective housing. Thus, the
label will be placed in the vicinity of the liguid line con-
nections, the point of potential contact with the material in
the tank car. An Exhibit showing the 1label and 1locations
generally contemplated by the industry is associated with this
letter.

As heretofore noted, the use of the new "FLAMMABLE GAS"
Placard required by the Department of Transportation becomes
mandatory on July 1, 1977. Accordingly, we understand that
members of the industry have begqun marking their tank cars in

** /' pepartment of Transportation Dockets HM-103 and HM-112,
4T Fed. Reg. 15993 and 41 Fed. Reg 38179 (1976).
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Dr. Eula Bingham
April 5, 1977
Page Three

accordance with the foregoing approach in order to assure com-
pliance with both the DOT and OSHA regulations when the new
Placarding requirement becomes effective.

Should there be any questions or requirement for
further information concerning the foregoing matter, please
feel free to communicate with the undersigned.

Very truly yours, )

. ~Z o
A ol x\ AP

Assistant General Counsel
THE SOCIETY OF THE PLASTICS
I§DUSTRY, INC.

SPI-07999
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