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MEMORANDUM OF LAW IN SUPPORT OF MOTION IN LIMINE OF
DEFENDANT UNITED STATES GYPSUM COMPANY TO EXCLUDE
EVIDENCE AND ARGUMENT RELATING TO THE CLAIMS
OF OTHER COMPANIES' EMPLOYEES

Defendant United States Gypsum Company (“U.S. Gypsum™) hereby submits this
memorandum of law in support of its motion in limine for an order excluding any evidence or
argument relating to claims of asbestos-related disease made by employees of other companies. U.S.
Gypsum anticipates that plaintiff will attempt to introduce at tnal documents and testimony
regarding claims that two former employees of the National Asbestos Manufacturing Company
(“National Asbestos™)" developed asbestos-related disease as a result of working for that company.
Neither of the individuals ever worked for U.S. Gyvpsum.

Both individuals worked as employees of National Asbestos at its manufacturing facility in
Jersev City. New Jersey. The only “nexus.” if it can even be called that, between the two individuals

and U.S. Gypsum is that, after both individuals stopped working at the plant. U.S. Gypsum

iK; There was never any corporate relationship between National Asbestos and U.S Gypsum.




purchased the Jersey City facility from National Asbestos in 1936. Moreover. as part of an ongoing
process of assessing health and safety issues in its plants. U.S. Gvpsum. immediately upon acquiring
the plant. retained a noted expert in dust and disease. Dr. LeRoy Gardner, to survey the plant and
make any necessary recommendations regarding health and safetv. Dr. Gardner found that the
conditions under which National Asbestos had operated the plant were extremelv dusty. and made
a number of recommendations. each of which was implemented by U.S. Gypsum. Thus, the
conditions under which the two National Asbestos employees apparently became sick were rectified
by U.S. Gvpsum. which operated the plant in an entirely different manner. U.S. Gypsum never
received any asbestos-related claims from any of its Jersey City plant employees during the thirty-
nine vears 1t owned that plant.

One of the individuals in question was a bookkeeper for National Asbestos. Certain
correspondence suggests that he later filed a claim alleging asbestosis against National Asbestos.
As clearly demonstrated by Dr. Gardner’s report on the Jersey City plant and other documents
relating to his employment. the bookkeeper was exposed to the extremely high dust levels created
by the handling of raw asbestos. Thus, his exposure does not in any way constitute, as plaintiff may
suggest. evidence of disease from “non-occupational” or “‘bystander” exposure. See, ¢.g., Sealover
v. Carev Canada, 793 F. Supp. 569, 578-79 (M.D. Pa. 1992) (Exhibit A) (“evidence that U.S.
Gyvpsum was on notice that a bookkeeper in one of its [sic] manufacturing plants contracted
asbestosis dges not equate 1o knowledge that construction bystanders. such as [plaintiff]. were

equally at risk™): School District of the Ciry of Independence, Missouri, No. 30 v. United States

* -
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Gypsum Co.. 750 S.W.2d 442. 448 (Mo. App. 1988) (Exhibit B) (no error in excluding documents
regarding bookkeeper because they related only to U.S. Gypsum'’s “general knowledge of the hazards

of asbestos exposure™.
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The same is true of the second individual. The evidence regarding his exposure consists of
an angry letter written to U.S. Gypsum in 1950. The author. a Ben Miriello, claimed that his father
had worked in the Jersey City plant. and had later died of asbestosis as a result of the conditions
there. The letter is little more than a diatribe by a bitter. grieving son lamenting the loss of his father.
The letter suggests that the death of the writer's mother 1s imminent as well. and pleads with U.S.
Gypsum “for the sake of God and humanity” to clean up the Jersey City plant. U.S. Gypsum had,
of course. already done so when it acquired the plant from National Asbestos almost 15 years earlier.
A U.S. Gypsum investigation conducted upon receipt of the letter revealed that Mr. Minielio’s father
had never worked for U.S. Gypsum, but rather. that he had worked for National Asbestos under the
deplorable conditions that mar_ked its ownership of the facility. The Minello letter has been
excluded by numerous courts. See Counry of Anderson v. United States Gypsum Co., No. CIV-3-83-
511, Tr. at 1324-25 (E.D. Tenn. Feb. 26, 1985) (Exhibit C) (Minello letter lacked probative value
due to extreme levels of exposure suggested by document), defense verdict aff’d sub nom. Anderson
Counrv Bd. of Educ. v. National Gvpsum Co.. 821 F.2d 1230 (6th Cir. 1987); Jacobs v. Owens-
Corning Fiberglas Corp., No. 97-4-13222, Tr. at 23 (Tex. Dist., Calhoun Cty. Feb. §, 2000) (Exhibit
D). Durham v. Able Supply, Inc., Cause No. 98-758-B (Tex. Dist., Gregg Cty. Feb. 2000). Rugani
v. Asbestos Defendants, No. 302355, Tr. at 2 (Cal. Super., S.F. Cty. Feb. 16, 2000) (Exhibit E): State
of Marvland v. Keene Corp., No. 1108600, Tr. at 6016 (Md. Cir. Anne Arundel Cty., Jan. 8. 1991)
(Exhibit F)."

In addition to the fact that thev are utterly irrelevant to U.S. Gypsum or any of its conduct,

-
&1

the two purported claims by National Asbestos emplovees are beset with other evidentiary problems.

Y The documents aiso tack foundation. and are cumulauve to other evidence regarding conditions at the Jersey City
plunt. U.S Gypsum reserves these objections. but does not present them fully herein.

23
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Both are based upon decades-old correspondence directed to U.S. Gypsum. There is little. if any.
wav to verify any of the facts relating to the individuals in question. their work histonies at National
Asbestos or elsewhere. or the nature or cause of their medical conditions. The letters contain
multiple lavers of hearsay, repeating statements and allegations purportedly made by persons other
than the authors, who cannot be cross-examined.

The letters also contain characterizations. or more properly mischaracterizations. of U.S.
Gyvpsum and its conduct. Merely because the claims were directed to U.S. Gypsum in letters written
decades ago does not make them true. In some cases they are demonstrably untrue, such as the
suggestion U.S. Gypsum had, by 1937. confronted asbestos-related claims from its own employees,
or that the semor Miriello work;ad for U.S. Gypsum. Therg is no independent evidence for either
assertion, both of which are flatly contradicted by other documents. These statements should not be
placed before the jury in a manner which can only mislead and confuse them.

Finally. presentation to the jury of the claims of other companies’ employees threatens U.S.
Gypsum with unfair prejudice far outweighing any conceivable probative value the evidence may
have. In particular, the Minello letter is fraught with sarcastic, angry language. The only purpose
for introducing such evidence is to try to persuade the jury that U.S. Gypsum was a “"bad company”
because, decades before any alleged exposure of plaintiff to any U.S. Gypsum product, U.S. Gypsum
purchased a plant that the former owner operated under extremely dusty conditions. Any such
misuse of the documents would prejudice U.S. Gypsum by allowing plaintiff to suggest to the jury
an ymproper basis upon which to render a verdict against U.S. Gypsum.

Moreover, evidence relating to the purponedf.:yl‘aiims of other companies’ emplovees can only
confuse and muisiead the jury by suggesting that this case somehow involves exposures resembling
the conditions which existed in National Asbestos™ Jersey City plant. There is no evidence that any

_4.
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exposure alleged by plantiff to any U.S. Gypsum product involved such conditions. Presentation
of evidence relating to the emplovees of other companies working in dissimilar conditions more than
60 years ago. and the need for U.S. Gypsum to respond to such issues. can only add to the length and
complexity of the trial by injecting tangential 1ssues and evidence. See County of Anderson, supra.
Tr. at 1325-26 (“any probative value . . . this letter has 1s substamially outweighed by the danger of
prejudice and confusion of the issues here and is therefore misleading to the jury”): State of
Marviand, supra (Minello letter would unfairly prejudice jury): Wesley Theological Seminary of the
United Methodist Church v. United States Gyvpsum Company, 876 F.2d 119, 123 (D.D.C. 1989)

(Exhibit G) (affirming exclusion of Jersey City document as unduly prejudicial) cert. denied, 494

U.S. 1003 (1990).
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Accordingly. U.S. Gypsum respectfully requests the Court exclude any evidence or argument

relating to the claims of disease in individuals emploved at National Asbestos’ manufacturing

facility.

Respectfully submitted,

POWERS & FROST, L.L.P.

James H. Powers

Texas State Bar No. 16217400
Sharla I. Frost

Texas State Bar No. 07491100
Gwendolyn S. Frost

Texas State Bar No. 07488750
2600 Two Houston Center
909 Fannin

Houston, Texas 77010
Telephone: (713) 767-1555
Facsimile: (713) 767-1799

ATTORNEYS FOR DEFENDANT UNITED
STATES GYPSUM COMPANY

CERTIFICATE OF SERVICE

I hereby certify that a true and correct of Defendant United States Gypsum Company's
Memorandum of Law in Support of Motion in Limine has been forwarded to Plaintiffs’ counsel of
record either by first class mail, return receipt requested, delivery or facsimile on this the | s day

of '«;,M-'J\M' ] ., 2001.
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Exhibits ‘for:

Memorandum of Law in Support of
Motion In Limine of Defendant
United States Gypsum Company to
Exclude Evidence and Argurent
Relating to the Claims of Other
Companies’ Employees
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793 F.Supp. 569
Prod.Liab.Rep. (CCH) P 13,210
(Cite as: 793 F.Supp. 569)

Alma M. SEALOVER, individually, and in her
capacity as Administratrix of the
Estate of Donald Sealover, deceased, PlaintifY,
v.

CAREY CANADA, et al., Defendants.
No. CV-88-0643.

United States District Court,
M.D. Pennsyivania.

April 3, 1992.

Widow of deceased construction worker brought
products liability action, both individually and as
administrarrix of her husband's estate, seeking to
recover damages from asbestos manufacturers. On
mapufacturers’ motions for summary judgment on
widow's punitive damages claim, the District Court,
McClure, J., held that: (1) to recover punitive
damages from asbestos manufacturers, widow had
burden of showing thst manufacturers had actual
knowledge, prior to worker's exposure, of the
serious bealth risks posed by their products, and (2)
manufacturers’ knowledge that asbestos fibers might
cause cancer in laboratory animals exposed 1w
massive quantities of asbestos could not be equated
with knowledge that comstruction workers would
suffer same ill effects to same degree.

Motion granted.

(1] DAMAGES ¢= 91(1)

115k91(1)

To recover punitive damages from asbestos

manufacturers, widow of deceased constuction

worker bad burden of showing thar manufacrurers

had acrual knowledge, prior to time of construction
- worker's exposure, of the serious health risks posed

by their products.

2] DAMAGES &= 91(1)

115k91(1)

Widow of deceased construction worker failed to
show that asbestos manufacturers had acrual and not
Jjust consructive knowledge of health risks posed by
their products, so that manufacrurers were not liable
for punitive damages, where only evidence of causal
ccnnection berwees asbestos and cancer involved
laboratory mice and manufacruring or mining
employees, each of whom was exposed to asbestos

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works
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dust in far greater quantities than typical
construction worker,

(3] DAMAGES ¢= 179

115k179

Evidence regarding asbestos manufacrurer's
knowledge of dangers associated with their products
at dme subsequent to consmuction worker's
exposure thereto was inadmissible, as irrelevant to
punitive damages issue and as tw whether
magufacturers had actual knowledge of dangers
associated with their product at time of worker's
exposure. '

{4] DAMAGES &> 94

115k94

Any limitation on extent of asbestos manufacturer's
liability for punitive damages, in order to preserve
fund for payment of subsequent compensatory
asbestos claims, was matter more properly addressed
to legislarure than to district court.

*569 John McN. Broaddus, Deborah K. Hines,
Shepard A. Hoffman, Connerton, Ray & Simon,
Washington, D.C., for plaintiff.

Robert B. Lawier, Beth Evans Valocchi,
Wilbraham & Coleman, Philadelphia, Pa., for
defendant U.S. Gypsum Co.

James P. Gannon, Barnard and Gannon, Media,
Pa., for defeadamt W.R. Grace & Co.

MEMORANDUM
McCLURE, District Judge.
BACKGROUND

Plaintiffs Alma M. Sealover and Donald E.
Sealover filed this products liability action *570
against defendanrs W.R. Grace Company, ("W.R.
Grace®), United States Gypsum Company ("U.S.
Gypsum®) (FN1] among others. Plaintiffs alleged
that as a result of Donald Sealover's exposure to
asbestos during his sojourn in the Merchant Marines
and during his forty-year career as a carpenter, he
contracted mesothelioma, [FN2] asbestosis and other
asbestos-related diseases which ultimarely led to his
death on May 2, 1988. Alma Sealover, acting both
individually and as Adminisratrix of her busband’s

il




=33 F Supp. 569
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esae. sought to recover for her husband’s illness
a=2 for tus death.

FNI. US. Gypsum is part of a group of
defeodanrs, affiliaed for purposes of defeading
scoons such as this, which are known as the Center
for Claims Resoluton Defendans or °CCR
defendanis.” The other defendants which are pant
of that group are: (a) GAF Corporagon (b) Natonal
Gypsum Company and (c) Turner & Newall Of the
four, plainniff seeics punitive damages only against
US. Gypsum. (Record Documem No. 232, filed
Sept. 11, 1991)

FN2. Mesothelioms is a3 terminal cancer of the
lining of the lung.

The tia} was bifurcated with the first phase on
smat liability only. The first phase of the wial
concluded with the jury awarding compensatory
damages of $400,000 to the estate and $210,000 to
Alma Sealover. The negligence and punitive
damage claims have yet to be mied. Defendants
W.R. Grace and U.S. Gypsum have moved to defer
indefinitely trial of plaintiff's punitive damage

Before the court are: (1) a motion (Record
Document No. 234, filed October 29, 1991) by
U.S. Gypsum to bar plaintiffs from proceeding with
their punitive damage claim or, in the altzrnative, to
defer indefinitely the wial on punitive damages; (2)
a2 motion (Record Document No. 238, filed
November 15, 1991) by W.R. Grace for summary
judgment on the punitive damage claim; (3) and a
motion by U.S. Gypsum to exclude evidence on
punitive damages. {FN3] For the reasons set forth
below, the court will grant all three motions and
direct enatry of summary judgment in defendants’
favor on the punitive damage claims. [FN4]

FN3. Also ousanding are plaintff's motion for
delay damages: defendanns’ mouons for 2 new gial
or j.n.o.v.; plaintff's motion o sever the case
against GAF; and defendanss’ motions o treat
Johns-Manville as a sealed defendant and mold the
verdict. These motons will be addressed in a
separace memorandum,

FN4. The partes have agreed thar the court should
weat the mouons filed by W.R. Grace and U.S.

Gypsum as motions for summary judgment oa

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works
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plaingff's punigve damage claims.
DISCUSSION

Summary judgment standard

The parties have agreed that the court should treat
the motions 1o bar plaintiff from gying the punitive
damage claim as a motion for pardal summary
judgment. We will, therefore, apply the summary
judgment standard in determining the sufficiency of
plaintiff’s evidence.

Summary judgment is appropriate if the
“pleadings, depositions, aswers o intetrogatories,
and admissions on file, together with the affidavits,
if any, show that there is no genuine issue as to any
marerial fact and that the moving party is entitled to
judgment 2s 2 manter of law.® Fed.R.Civ.P. 56(c)
. [T]he plain language of Rule 56(c) mandares
the enry of summary judgment, after adequate
time for discovery and upon motion, against a
party who fails to make a showing sufficient o
establish the existence of an element essenrial to
thar party's case, an on which that party will bear
the burden of proof at trial. In such a simarion,
there can be 'no genuine issue as to agy material
fact,’ since a complete failure of proof concerning
an essential element of the nonmoving party’s case
pecessarily renders all other facts immaterial. The
moving party is "entitied to judgment as 2 maner
of law’ because the nonmoving party has failed to
make a sufficient showing on an essential element
of her case with respect to which she has the
burden of proof.

Celotex v. Catrert, 477 U.S. 317, 323-24, 106 S.CL.
2548, 2553, 91 L.Ed.2d 265 (1986).

*571 The moving party bears the migal
responsibility of stating the basis for its motions and
identifying those portions of the record which
demonstrate the abseacs of a gemuine issue of
marerial fact. He or she can discharge that burden
by °“showing ... that there is an absence of evidence
to support the.nonmoving party’s case.” Celotex,
supra, 477 U.S. at 323 and 325, 106 S.Cx. at 2553-
54,

Issues of fact are “genuine only if a reasonable
jury. considering the evidence presented, could find
for the non-moving party.® Childers v. Joseph, 842

il
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F.2d 689, 694 (3d Cir.1988), citing Andsrson v.
Liberty Lobby, Inc.. 477 U.S. 242, 249, 106 §.Cx.
2508, 2510, 91 L.Ed.2d 202 (1986). Material facts
are those which will affect the outcome of the trial
under governing law. Anderson, supra, 477 U.S. at
248, 106 5.Cv. x 2510. In derermining whether an
issue of material fact exists, the court must consider
all evidence in the light most favorable to the non-
moving party. White v. Westinghouse Electric
Company, 862 F.2d 56, 59 (3d Cir.1988).

Evidenriary issues

Defendants contend that: (1) plaintff will be
. unable to meet the high smndard of proof
Pennsylvania law requires for an award of punitive
damages; (2) plaintiffs in personal injury asbestos
actions have in the past been unable to muster such
evidence and the Pennsylvania courts [FNS] have
consistently preciuded plaintiffs from proceeding to
trial on punitive damage claims; and (3) the
plaintiff in this case has offered no new evidence
which would warrane this court reaching a different
conclusion.

FNS. All partes agree that Peansyivania law
applies under Erie R.R. v. Tompkins, 304 U.S. 64,
58 S.Cu 817, 82 L.Ed 1188 (1938) and its
progeay.

In Martin v. Johns-Manville Corp., 508 Pa. 154,
494 A.2d 1088, 1096 (198S), the Pennsylvania
Supreme Court beld that to recover punitive
damages, a plaintiff must show, by a preponderance
of the evidence, [FNG] that the defendant’s conduct
met the requirements of Section 908(2) of the
Restatement (Second) of Torts:

FN6. Although some cours require a higher
sandard of proof, the Pennsylvanis cowss have
rejected that approach and require plaindiff m prove
eatidement to punitive damages by a preponderance
of the evidence only.- -Martn, supra, 454 A.24 at
1098 n 14 ("We believe the goal of limiting
punitive damage awards in the coatext of products
liabiliry litigatiog is best served by focusing on the
namure of the defendamt’s conduct insiead of
increasing the plaintiff's burdea of persuasion. )

(2) Punitive damages may be awarded for conduct
thar is outrageous, because of the defendant's evil
motive or his reckless indifference to the rights of

Copr. © West 1958 No Claim to Orig. U.S. Govt. Works
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others. In assessing punitive damages, the trier of
fact can properly comsider the character of the
defendant’s act, the narure and extent of the harm
to the plaindff thar the defendant caused or
intended to cause and the wealth of the defendant.
The court's bolding was stated in a pluraliry opinion
written by Justice Hutchinson. Justice Hutchinson
rejected a constructive knowledge (i.e. reasonable
man) standard in favor of a standard requiring actual
knowledge of the hazard on the part of the
defendant. Although a majority of the other justices

joined in the result, they did not specifically adopt

the actual imowledge stndard endorsed by
Hutchinson, generating confusion as to the
appropriate sandard.

In Burke v. Maasen, 904 F.2d 178, 181 (3d
Cir.1990), the Third Circuit analyzed in
considerable detail the starte of Pennsylvania law on
punitive damages:

... [the plurality in Martin ] held that 2 jury may

award punitive damages only where the evidence

shows the defendant knows, or has reason to
know, of facts which create a high degree of risk
of pbysical harm to another, and deliberately
proceeds to act in comscious disregard of, or
indifference to, that risk.... (Ciration omired.)

... [T}t is not sufficient to show that a reasonable

person in the defendant’s position would have

realized or appreciated the high degree of risk
from his actions ... (Ciation omimed.) ... The

Martin plurality opinion rejects Restatement §

500's general definition of 'reckless disregard of

safety’ as the standard for imposition of punitive

damages. *572 That section states, ‘In order that
an actor's conduct may be reckless, it is not
pecessary that be himself recognize it 2s being
extremely dangerous.... It is emough that he
kpows or has reason to kmow of circumstances
which would bring home 10 the realizarion of the
ordinary reasonable man the highly dangerous
character of his conduct.’ ... Restatement § 500,
comment ¢. Instead, Martin requires the more
culpable mental state of conscious indifference to
another's safety as the test for mental sware of
conscious “indifference to another's safery as the
test for ‘reckless indifference’ under Restatement

§ 908. There must be some evidence that the

person actually realized the risk and acted in

conscious disregard or indifference w0 it....

(Citation omitted.) ...

The opinion announcing the judgmeat of the court

l
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in Martin is not clearly the law of Pennsylvania on
this issue. Ounly Justices Hutchinson and Flaberty
joined in the reasoning of the pluraliry opiniog....
Thus, 2 majority of the Supreme Court has not
decided whether punitive damages may be
awarded only where there is proof of conscious
disregard of a2 known risk, or whether disregard of
a risk that would be obvious to a reasonable
person would suffice.... [T)n subsequenmt cases,
Pennsylvania's Superior Court has zot applied 2
‘reasonable man' standard, but followed the lead
of Justices Hutchinson and Flaberty, adopting and
applying the ‘conscious disregard” formulation....
(Citations omitted.).... [T]he rule of the opinion
announcing the judgment of the court in Martin
furthers the purpose of punitive damages, which is
to punish and deter ‘conduct involving some
element of outrage similar to that usually found in
crime.’ ....In sum, we predict the Peansylvania
Stxmeomtwouldadoptmgmdardmm
in the Martin plurality opinion were it to confront
the issue today.

Burke, supra, 904 F.2d at 181 (Emphasis original).

Accord: Villari v. Terminix International, Inc., 663

F.Supp. 727, 734 (E.D.Pa.1987).

The only post-Martin Pennsyivania Supreme
Court decision on this issue is SHV Coal, Inc. v
Continental Grain Co., 526 Pa. 489, 493, 587 A.2d
702, 704-05 (1990). There, the Court excerpted the
pordcn of the Hutchinson opinion in Martin, supra,
which adopts the actia] knpowledge standard. SHV
Coal, coupled with the Tkird Circuit's analysis in
Burke, supra, leave no doubt that the actual
knowledge standard applies to this case. See aiso:
Tunis Brothers Company, Inc. v. Ford Motor
Company, 952 F.2d 715, 740 (3d Cir.1951).

{1] Thus, to recover, Sealover must prove that
W.R. Grace and U.S. Gypsumm were aware, prior to
Donald Sealover's exposure, that the exposure of
construction workers to asbestos released during the
installarion of their products was a health hazard and
failed to warn of that risk.

In Smith v. Celotex Corp., 387 Pa.Super. 340,
564 A.2d 209, 211-13 (1989), the Pennsylvania
Superior Court discussed the quantum of evidence
pecessary to prove such knowledge. Using Martin
as the foundation for its analysis, the court stated:

The evidence deemed insufficient in Martin was

testimony by two doctors coscerning whar the

Page 4

medical profession knew of the risks posed o
appliers of finished asbestos products and whea
they kmew it.... Justice Hutchinson
emphasized that plaintff had not produced
sufficient evidence of the awarepess of the
defendants of the specific risks associated with
application of finished asbestos products, as
opposed 0 risks associated with the manufacture
of asbestos products..  Justice Hutchinson
distinguished those cases where the plaintiffs were
employees of manufacturers of asbestos products
and produced evidence of the specific kmowledge
of the defendants as to the risks posed to
manufacturing employees such as the plaintiffs
long before the defendants ok any measures to
protect the employees. See, e.§. Neal v. Carey
Canadian Mines, Inc., 662 F.Supp. 64, 70-71
(E.D.Pa.1987).
*573 Smith, supra, 564 A.2d ar 21] (Emphasis
supplied.) Finding such evidence lacking, the
Superior Court reversed the jury's award of punitive
damages, stating:
[hlere, the evidence submirted ... did not establish
cither that the management of appellant knew or
had reason to kmow of facts indicating that
appellant's conduct posed & substantial risk of
pbysical harm to s applier of finished products
like plaintiff.... There is no [medical] testimony
specifically relaring to knowledge by the medical
profession as to the risks posed by finished
asbestos products to those who installed or applied
them. We, therefore, conclude that Dr. Sturgis
offered po testimony in amy way probative of
outrageous conduct by appellant vis-a-vis
plaintiff.
Smith, supra, 564 A.2d = 211. (Emphasis
supplied.) The court dismissed as immarterial
evidence of workmen's compensation claims filed
against the manufacturer, explaining that:
[tlhe existence of those claims alone, with no
evidence demonstrating anything relaring to how
they were ultimately resolved, does not indicate
anything regarding appellants knowiedge of the
risks posed to appliers of asbestos products for
fumerous reasons. Most importantly, we note
that the claimants were manufacturing employees
-and not appliers. Thus we do not ses how the
mere fact that these workers’ compensarion claims
were made is relevanr to plaintiff's punitive
damages claim.
Smith, supra, 564 A.2d a 212 (Emphasis
supplied.).  See also: Carasaugua Area School

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works
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District v. Raymark Indusmies. Inc., 662 F.Supp.
64, 70-71 (E.D.Pa1987) (evidence of punitive
darnages insufficient where plainnff failed 1o
demonstrate  defendant's awaremess of  risks
associated specifically with the installarion of
finished asbestos products in schools).

In Moran v. G. & W.H. Corson, Inc., 402
Pa.Super. 101, 586 A.2d 416, 422-26 (1991), the
outcome was the same. The Peansylvania Superior
Court overrurned 3 verdict assessing punitive
damages against Corson, finding insufficient
evidence that Corson, an asbesios supplier, was
aware of the hazard asbestos posed to construction
workers prior to the exposure of plaintiff"s husband.
There was, the court stated, “no support in the
record for the assertion that officials or managerial
employees of G. & W.H. Corson were sware in the
mid 60's thar exposure to asbestos fibers could
result in cancer.® Plaintiff had anempted o prove
such knowledge through: (1) testimony from G. &
W.H. Corson Vice President John Evans about
general discussions be had, prior to 1969, with
business colleagues about the hazards of asbestos;
(2) Evans's testimony that he took no action to relay
this information to his customers or warn' them of
the potential danger, but relied instead on the
manufactrer, Baldwin Hill, 1o take such acdon; (3)
Evans’s testimony that he had pever discussed the
issue of asbestos with Baldwin Hill; and (4) articles
about the bazards of asbestos published in medical
and wade journals circulated in Europe and the
United States since the tun-of-the-century. Noting,
among other things, the absence of any proof that
“anyone & Corson knew or had reason to know of
these articles or any medical research studies on the
risks involved in the use of insularion marerials
coptaining asbestos®, the Superior Court found that
such evidence did not prove knowledge on the part
of Corson that asbestos exposure posed a threat to
Moran. Moran, supra, 586 A.2d at 425.

Pennsylvania is pot umique in adhering to the
“actual knowledge” standard. - Missouri follows the
same standard and its courts have likewise rejected
punitive damage claims against asbestos suppliers
and manufacturers in cases in which there was
insufficient evidence that the defendant actually
knew that even exposure to relarively moderate
levels of asbestos posed a serious health risk. In
Apgormi v, Celotex Corp., 812 S.W.2d 742
(Mo.Ct.App.1991), the Missouri Court of Appeals
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found insufficient evidence that Celotex acrually
knew, at the time of plaintiff's exposure, of the
hazard asbestos posed (o construction workers,
stating:
....The record here shows that information in
regard 1o the harmful effect of *574 asbestos was
still developing, but it does not establish that, at
the relevant tmes .. there was already
information available to show that Philip Carey's
finished products were actually known to present 2
bealth bazard t0 insulators. In other words, the
record does pot reflect thar scientific knowledge
even existed, at the relevant times [from 1951
through 1973] ... to eswblish legal causarion
sufficient to submit punitive damages against
Celotex for the injuries of William Angotti as a
result of his exposure, as an insulator, to
Celotex's products. Without even a showing of
scientific knowledge sufficient to establish legal
causation, Ceiotex can not be held to have bad
actual knowledge of the danger to William
Angoui on the basis of the record in this case.
Angorti, supra, 812 S.W.2d at 74647, See also:
School District of the City of Independence v. U.S.
Gypsum, 750 s.w.2d 442, 446-48
(Mo.Ct.App.1988), (Court found insufficient
evidence that U.S. Gypsum had acrual knowledge at
the tdme of sale that the ceiling tles sold for
installation in schools would release asbestos fibers
if abraded [rubbed against or scraped], thereby
posing 2 health risk to school employess and
studeats).

Evidence proffered by Sealover

Plaintff’'s principal witmess on Sealover's
exposure to defendants’ asbestos products was
Martic Brehm. Brehm was Sealover's brother-in-
law and, like Sealover, worked as a carpenter in the
Harrisburg, Pennsylvania area. Brehm and Sealover
workad on the same construction projects on several
occasions during the late 1950°s and early 1960°'s.
It was during that time that Sealover was exposed to
defendanes’ asbestos products. Brehm testified that
Sealover was exposed to (1) Zonolite, 2 W.R. Grace
fireproofing spray, [FN7] during construction of the
Cumberland Counry Courthouse in Carlisle,
Pennsylvania in 1960-61; [FN8) (2) Red Top
plaster, 2 U.S. Gypsum product, and to Zonolite,
during coastruction of the Archives Building in
Harrisburg, Pennsylvania in 1961-62; [FN9] and (3)
Red Top plaster, during construction of the William
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Penn Museum [FN10] in Harrisburg, Pennsylvania
in 1962-61. [FN11} As a carpenter, Donald
Sealover was not involved in the actual installation
of asbestos products, but worked near locarons
where such products were used.

FN7. W.R. Grace acquired the asses of the
Zooolite Company in April, 1963 and argues that
punitive damages should oot be assessed against it
because it was Dot a mania:mrer of asbestos
producs prior o 1963. [ausff argues W.R.
Grace is liable as a successor corporation W
Zonolite, Our ruling on the sufficiency of the
evidence disposes of plaintiff’s claim and eliminaces
the need o consider this issue.

FNS. N.T., July 8. 1991, pp. 23-3] and &4
(Brehm, M.).

FN9. N.T., July 8, 1991, pp. 32-35, 38-39 (Brehm,
M.).

FN10. N.T., July 8, 1991, pp. 3641, (Brekm, M.).

FN1l. Brehm testfied that Sealover was aiso
exposed o Gold Bond producs manuficawed by
Nasonal Gypsum on the three construction projects:
the Cumberiand County Courthouse, the Aschives
Buiding in Harrisburg, and the Willam Pem
Museum. PlaiorifY is not seeking punitive damages
against National Gypsum.

To recover on ber punitive damage claim, the
plaintiff must prove that W.R. Grace and U.S.
Gypsum had acrual knowledge, before 1960 and
1961 respectively, that the installation of their
products presented a serious health risk to
constuction bystanders and failed to wamn of the
-danger.

Plaintiff bases ber case against U.S. Gypsum on
informarion derived from two sources: [FN12] (1)
experiments performed on animals ar Lake Saranac
laboratory in New York during the 1930's by Dr.
Leroy Gardner and the reports generated by those
experiments (the “Lake Sarznac” evidence); and (2)
a suit filed by a bookkeeper formerly employed in
one of its plants who alleged that he had contracted
asbestosis as a result of working in an asbestos
plart. [FN13)

FNI2, We assume, withour deciding, that for
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purposes of ruling on defendants’ modons. that ajl
evidence which plainiff proffers would be
admissible at mial.

FN13. The bookkeeper worked ar an asbeswos
faccory owned by the Nadonal Asbesws
Mamifacturing Co.. and the suir was filed against
that company. U.S. Gypsum planr acquired the
factory in 1936.

*575 Plainriff bases her case against W.R. Grace
on the Lake Saranac evidence as well as on other
information allegedly available to it through its
acquisidon of two companies in the 1950's and
1960's. W.R. Grace did not become involved in
manufacmring  asbestos-containing  products until
December, 1954 when jt acquired the Dewey and
Almy Chemical Company ("Dewey and Almy*®).
(FN14] Dewey and Almy had been involved in
manufacturing products which incorporated asbestos
since the 1930's when its acquired Multibestos, a
the 1930’s, Multibestos plant employees exhibited
symptoms of asbestosis and their conditions and
symptoms were reported in two articles published in
medical journals. .

FN14. Because we find the evidence proffered by
plaintiff legally insufficient, we need pot address
W.R. Grace's contention that it cannot be held
liable for punitive damages as a successor
corporation to Zouolite, the corporadon which
muoufictred  the asbestos products o which
Sealover was exposed.

In April of 1963, W.R. Grace acquired a second
company involved with asbestos products, the
Zonolite Company (*Zonolite™). Zonolite operated
a vermiculite mine in Libby, Montana, 2 vermiculite
mine in South Carolina, and several processing
plants at which the ores mined at Libby were used to
manufacture  fireproof  plaster, among other
products.

The vermiculite ore mined at Libby was
contaminated  with  asbestos, and Zonolite
employees® bad exhibited problems stemming from
their exposure to asbestos during mining and
processing operations. Zogpolite was aware of such
problems since at least the early 1950's, when it
implemented regulations requiring Libby employees
10 wear respiraiors. Despite  precautionary
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measures, such as the use of respirators, x-rays of
L5y employees taken in the late 195Qs revealed a
t.g- incidence of abnormal lung conditions. The
cocditions observed included pleurdl thickening,
intesutial fibrosis and pneumonocosis or possible
asbestosis. Troubling dust conditions in the Libby
muze were noted and reported by public health
officials. For example, a report generated during a
1956 inspection of the Libby mine by the Montana
Board of Health found “the asbestos dust in the air®
to be “of considerable toxicity.*

Saranac Lake experiments

[2] The Saranac Lake experiments are the
corperstone of plaintff°s case against U.S. Gypsum.
The experiments were performed in.the late 1930's
and the early 1940's by Dr. Leroy Gardner. Dr.
Gardner exposed to mice, rabbits, cats and other
animals (0 asbestos dust and other types of dust and
documented the effect on their lungs. His initial
intent was to study whether the animals exposed o
asbestos developed asbestosis, the conditions under
which it developed, etc. He was surprised when the
results in mice revealed a high incidence of lung
tumors which he believed to be cancerouis. The
popularion of mice exposed to the asbestos dust was
small, numbering only eleven.

The significance of certain aspects of Dr.
Gardner's experiments is vigorously disputed, but
one point is clear. The experiments did not
esublish a definite causal relationship between
asbestos exposure at levels comparable © those
experienced by construction bystanders and cancer.
Dr. Gardner found only a possible relationship
berween exposure to massive amounts of asbestos
and malignant tumors of the lung in white mice. He
himself stated thar the implications were unclear and
that the marter required further study before any
clear conclusions could be drawn.

Further, possible flaws in the methodology were
identified by Dr. Gardner and by others who later
reviewed the results. Among the flaws was the fact
that the strain of white mice studied was thought to
be pamicularly susceptible to lung mmors. In
February of 1943, Dr. Gardner released an *Outline
of Proposed Monograph on Asbestosis®, in which he
characterized the significance of his findings as
follows:

Tbese observations are suggestive but not
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conclusive evidence of 2 cancer stimularing action
by asbestos dust. They are open to several
criticisms. The swain of mice was not the same in
the *S76 asbestos experiment as in many of the
other cited:  apparently, the former were
umusually susceptible.  Not enough amimals
survived in the dust for longer than the 15 months
apparently necessary to produce many mumors.
There were 50 unexposed cootrols of the same
strain and age, and no similar controls exposed to
other dusm. It is hoped thar this experiment can
be repeated under properly coatrolled conditions
0o deizrmine whether asbestos actually favors
cancer of the lung.

(Record Document No. 245, filed December 11,

1991, p. 19 referencing plaintiff's exhibit USG-152

at 126-66-(7) through 126-66<(8) (emphasis

- supplied)). See geperally: Angowi, supra, 812

S.W.24 a 74649 (Responding to the alleged
significance of a prediction by a physicizn working
for the company that someday  ‘even the minor use
of asbestos may ... be considered ... dangerous to
the geumeral populace’ °, the court stated: ‘A
forecast of what may be determined in the furure
does not establish present. knowledge thar a health
hazard existed for those working as insulators. *)

In a letter and report to Johns-Manville dated
February 24, 1943, Dr. Gardoer again described the
results as inconclusive and noted the need for further
study on the question of a possible link to cancer:

The question of cancer susceptibility now seems

more significant than | previcusly imagined. 1

believe 1 can obtiin support for repeating it trom

the cancer research group. As it will take two or
three years to complete such a study, I believe it
would be better 1o be omifted from the present
report. If it should become possible to make this
study, I hope I any {sic} count on some of your
members 1o supply me with enough pure, long
fiber asbestos for the purpose ...

(Record Document No. 245, filed December 11,

1991, p. 23, referencing plaindff's exhibit USG-152

at 126-66-(7) through 126-66~(8)).

Plaintff argues that the results of the Saramac
Lake research-were more definite than this and, as
support for thar assertion, points 1o a statement in a
letter dated August 13, 1936 from W.L. Keady, a
U.S. Gypsum executive. Keady summarizes the
contents of 2 report by Dr. Gardner on conditions at
a Jersey Ciry plant which U.S. Gypsum had

WESTLAW



793 F.Supp. 569
(Cite as: 793 F.Supp. 569, *576)

purchased from another asbestos manufacrurer. Dr.
Keady stes at one point that “thers was no safe
level of exposure to asbestos.” Plaintiff argues that,
by this, he meant that exposure to ay zmount of
asbestos, bowever minute, posed a harzard.
Plaintiff's interpretarion is incoasistent with the rest
of the passage. The entire passage reads:
Dr. Gardner points owt that various authorities
have tepratively suggested a concentrarion of five
million particles of free silica per cubic foot of air
as limirs above which a silicosis hazard might
exist, and this value has met with some
recognidon. There is no standard for safe
concenrration of asbestos dust comparable to the
value just given for free silica dust,
(Record Document No. 245, filed December 11,
1991, Exhibit °N°®).

We are not the first court to consider the import of
the Keady lener. The Court of Appeais for the
District of Columbia Circuit considered the leter in
Wesley Theological Seminary v. U.S. Gypsum Co.,
876 F.2d 119, 123 (D.C.Cir.1989), and rejected
plaindff’'s proposed interpretation. .. The court
explained:

Dr. Gardner concluded that a serious asbéstos dust

hazard existed in the plant. He discussed other

studies which proposed a maxirmum safe level of

-*five million particles of free silica per cubic foot

of air." He distinguished silica duct from asbestos
dust, however, and concluded that this standard
was not necessarily applicable o asbestos dust.
Wesley seeks to treat as a smoking gun the letter’s
observation that ‘ftjhere is no standard for safe
concentration of asbestos dust comparable to the
value just givea for free silica dust.’ In context,
however, this is simply a statement that, due to
the absence of enough research, no one could yet
identify the safe level for occupational exposure.
Similarly, the lenter’s discussion of an °*S77
asbestos dust study which found a 10% asbestosis
rate among workers exposed to five million
particles per cubic foot of cdust was of remote
relevance at best. While it suggests that U.S.
Gypsum was on notice that the safe level for
occupational exposure 1o asbestos dust on a full-
tme basis was less than five million particles per
cubic foot of air, it does almost pothing to
establish Wesley’s central thesis—thar the
defendant was aware that asbestos-containing
ceiling tiles, once installed, created hazardous
conceatrations.
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Wesley Theological, supra, 876 F.2d at 123
(Ecmphasis supplied.)

We are gware of the congoversy conceming the
alleged anempts of the Saranac study sponsors, a
group of asbestos manufacturers which included
U.S. Gypsum, o conceal the suspected link to
cancer revealed by Dr. Gardoer's study. It is pot
clear from the documents we have reviewed that
US. Gypsum knowingly participated in any
conspiracy to conceal the results by pressuring Dr.
Gardner or his successors to omit any mention of
cancer from the published reports of the study. This
distinguishes its position from that of other asbestos
manufacturers, such as Johns-Manville, with respect
w which there is clear direct evidence of knowing
participation in efforts to block publication of results
linking asbestos-exposure In amimals to cancer.
Moreover, the Peansylvania courts have found even
such knowing participation an insufficient basis for
imposing punitive damages. See: Martin, supra,
and Angotti, supra, 812 5.W.2d &t 746-49 (Efforts
0 keep a medical advisor's “observations and
evaluation confidential does not show acmal
knowledge of a health hazard to am individual
working as an insulator.”) Cf. Neal v. Carey
Canadian Mines, Ltd., 548 F.Supp. 357, 365
(E.D.Pa.1982). :

Plaintiff has not pointed to any evidence that U.S.
Gypsum was directly or kmowingly involved in
antemnpts t conceal Dr. Gardner’s finding of a
suspected cancer link or to curtail publication of his
findings. The Lake Sarmnac experiments were
sponsored by a group of asbestos manufacrurers
which included U.S. Gypsum. [FN15] Dr. Gardner
was in contact with officers of Johns-Manville and
Raybestos-Manhattan  about his experiments, and
such evidence, as well as antempts by the principals
of those companies to suppress the study results, has
been the basis for an award of punitive damages
against them in 2 oumber of cases. Plaintiff has not,
however, directed our artention to any evidence
similarly linking U.S. Gypsum to efforts to conceal
the results or o pressure Dr. Gardner or his
successors to-Hmit publication of their findings.
Without such direct evidence, U.S. Gypsum cannot
be tarred with the same brush as Raybestos or Johns-
Manvilie.

FNLIS. W.R. Grace was not one of the spogsors.
Al the tme the experiments were conducted, it was

————————
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not imvolved in the miming or processing of
asbestos. Lt did not acquire asbesws-related
industies untl the 1950's. .

Further, without the underpinnings of evidence
establishing actual knowledge of the hazard asbestos
posed to those who even indirectly came into conract
with their products, plaintiff's evidence of alleged
anempts to conceal the Saranac Lake experiments, as
well as its alleged failure © use aiternatives 0
asbestos has po probative value. Such evideoce
alone does not establish culpable conduct.

U.S. Gypsum employee

The other evidence on which plaintiff relies to
establish acrual knowledge on the part of U.S.
Gypsum is evidence that in the 1930's a bookkeeper
employed at one of its manufacruring plants in
Jersey City, New Jersey contracted asbestosis a3 a
result of his employment. Plaintiff argues that this
proves U.S. Gypsum knew that exposure to even
relatively moderate levels of asbestos posed a
significant health bazard. Such evidence does not
equate to knowledge that constructon bystanders
were a2 risk, As the court pointed owt i Angor,
supra, asbestos-plant workers were exposed to far
greater quantities of asbestos dust than the average
construction  worker, because their work
processes generated enormous *S78 quantities of
dust. Day-after-day, each worker labored in the
same location and was exposed to the same,
extremely dusty conditions.  Ventilation was
ofrtimes non-existent during the early manufacturing
days, and the worker had no reprieve from the
repetiive  accumulation of  asbestos  dust.
Knowledge thar workers laboring under such
conditions suffered from a cumulative exposure to
-asbestos cannot be equated with kmowledge that
construction workers, presurnably laboring under
less disagreeable conditions and less dusty
conditons [FN16] would suffer the same ill-effects
1o the same degree. In Angoai. supra. the court
commented:

FNI6. See, e.3.. Record Document No. 245, filed
December 11, 1991, referencing plainsifT's exhibit
USG-16 arp. 2.

. While thers was evidence thar sawing of
asbestos products by insulators produced dust in
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varying degrees, dependiog on the type of
material and the size of the cut, there was no
evidence to show that the exposure of the plant
employees with asbestosis was to the same degree
as the exposure of an insulator. There are many
products and euvironmental conditions that are
koown 1o create a health hazard to individuals
exposed o a given degree which do not create a
hazard to ope exposed to a lesser degree....
... [T]he fact that workers ar the Philip Carey
plant exposed to high volumes of asbestos dust
within the mapufacruring process contracted
asbestosis does not show actual kmowledge by
Philip Carey that a health hazard existed from the
exposure of an insulator, who did not work in the
manufacruring process and within the confines of
its plant, but who worked with its finished
products. The evideoce did pot establish that
Philip Carey had actual knowledge that insularors
were exposed to a dangerous level of asbestos
fibers by use of their products or that Philip Carey
was put on notice and consciously chose to ignore
information that showed its products were actually
known to be harmful to insulators.
Angotti, supra, 812 S.W.2d at 747-748 (Emphasis
supplied.). See also: Martin, supra, 494 A.2d at
1099 n. 15 (noting the distinction between articles
mining and manufacruring raw asbestos and the risks
associated with installing or applying asbestos-
containing products), and Smith, supra, 564 A.2d at
212. Clearly, then, evidence that U.S. Gypsum was
on mnotice that 2 bookkeeper i ope of its
manufacruring plants contracted asbestosis does not
equate to knowledge that construction bystanders,
such as Donald Sealover, were equally at risk.

Libby mine workers

Of all of the evidence which plaindff proffers
against W.R. Grace, that which brings her closest to
proving actual knowiedge of the hazard asbestos
posed to consuction workers is proof that the
workers who  experienced problems were,
purportedly, exposed o only relatively small
amounts of asbestos copuined in the vermiculite.
Plaintiff arguts that this served as notice that even

casual or indirect exposure to relatively small

amounts of asbestos can cause serious lung
problems. Ske conteads that this also distinguishes
this case from others decided by the Pennsylvania
courts in which the courts refused 1o equare long-

il
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sanding kpowledge of lung problems in plant
workers with knowledge that asbestos would have
an equally devastting effet op consmuction
workers exposed to lesser quantities and lower
concentrations.. [FN17]  See, e.g., Neal v. Carey
Cacadian Mioes and Martin, supra. The conclusion
which plaintiff seeks to draw from the problems
experienced by the Libby mine and plant workers
does not follow. Knowledge of their health
problems does not equate under Pennsylvania law to
actual knowledge that construction bystanders would
suffer like problems from exposure on construction
sites to asbestos-containing products. It stands to
reason that exposure during the manufacturing
process and during mining, when asbestos-
containing *579 raw materials were being crushed,
sorted, and otherwise mamipulated, would pose a
greater risk of more extensive exposure than would
the installaton of the manufactured product. See,
e.g. Angom, supra, 812 S.W.2d xt 74649
("[A]micles from medical literarure relating to the
‘hazards of asbestos exposure in industrial
employmesnt, and to the surrounding population.’
.... and warnings by a medical advisor.of "possible
liability to persons other than employees’ does ot
establish actual knowledge and it does not establish
tha information was available to show thar ...
[defendant's] products were actually known to
constitute 2 health hazard to insulators.”) Further,
the reports upon which plaintiff relies indicate that
workers and miners were exposed to a large volume
of dust. For example, a 1956 report from the
Montana Board of Health states: “dust vibrates
_ almost continuously off the rafters which have
become loaded and are contisyously loaded with
dust generating from many sources.® (Record
Docurmnent No. 248, filed December 11, 1991 at p.
22, referencing W.R. Grace Exhibit 2). A letter
wrintea in 1961 by a Zonolite official expresses
similar concerns, stating: “There is a reladvely
large amount of asbestos dust present in our mill and
this is difficult to control.”® (Record Document No.
248, filed December 11, 1991 at p. 23). Thus, even
though the dust workers were exposed to may bave
contined only wace amounts of asbestos, the fact
that it was generared conrinuously and allowed to
accumulate day after day distinguishes their situation
from that of construction workers, where one would
reasonably expect the volume of dust 1o be less.
Onee installation was completed installers move to a
new location, so that one would assume that there is
not the same opportuniry for dust to accumulate day
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after day in the same locarion and endanger the
health of bystanders. Cf. Wammock v. Celotex
Corp., 835 F.2d 818, 822 (11th Cir.1988) (punitive
damages award against National Gypsum upheld
based, inter alia on evidence thar National Gypsum
was aware of hazards asbestos exposure posed to
miners, plant workers and others exposed to high
concentrations of the dust and could be found to be
“consciously indifferent” to the threat posed 10
construction workers by failing to act on that
information to protect such workers from exposure).

FNI7. (See: Record Document No. 248, filed
December 11, 1991 at p. 17. Emphasis supplied.)

Post-1961-1962 evidence

{3] Plaingff’s relisnce om post-1961-1962
evidence is misplaced. Evidence that W.R. Grace
and U.S. Gypsum learned of the hazards of asbestos
sometime after Sealover's exposure is in n:o way
probative of what they acrually knew prior to
Sealover’s exposure. Although such evidence is
relevant in some cases, depending upon the claims
raised, it is not relevant to the issues before this
court. Cf. Rowan County Board of Education v.
U.S. Gypsum, 103 N.C.App. 288, 407 S.E.2d 860
(1991) (post-exposure evideace relevant to refute
defendant’s assertions that asbestos ceiling tiles it
marketed were suitable for installation in schools)
and Eagle-Picher Ipductries, Inc. v. Balbos, 84
Md.App. 10, 578 A.2d 228, 249-50 (1990) (post-
exposure evidence relevant to prove a duty to alert
plaintiff after exposure and avent possibility of him
worsening his condition by continuing to smoke
cigarettes and/or to prompt the persons exposed to
seek treatment earlier and thereby perhaps prolong
their lives).

Cases cited by plaintiff

Plaintiff urges the court to follow Ivins v. Celotex
Corporation, 115 F.R.D. 159 (E.D.Pa.1986), in
which Judge Newcomer found the Saranac
documents sufficient to support a claim for punitive
damages againstOweas-[llinois and Owens Corning
Fiberglas. lvins is inzpposite, because the court did
not follow what we now know to be the
Peansylvania standard for tmposing punitive
damages. Although the court stated that liability
had been established under both Martin and the line
of cases which precedsd it (cases which did not
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require the plaintiff to prove actual knowledge), its
holding was framed ip terms of what the defendants
should have or could have inferred from the Saranac
findings, not in terms of what they actually kpew
#580 about the effect of asbesws on construction
workers. The court stated:
[Tlhe Saranac documents could indicate that
Owens-fllinois and OCF had kmowiedge of the
danger somedme between 1948 and 1958. Second
... testimony with respect to OCF's familiaricy
with asbestos and the contemplated publication of
the ‘asbestos file” may support the inference that
OCF was aware of the bhazards of asbestos in
mining and factory settings. Such evidence could
also show that OCF knew or should have known
of such facts as would cause a reasonable person
to realize the existence of a serious danger. Since
plaintiffs’ proofs may support the inference that
defendant OCF-~long before it took ameliorative
action—(1) knew of the risks associated - with
asbestos or (2) knew or should have kmown of
facts which would cause a reasonable person to
realize that exposure to asbestos caused significant
health risks, it would be inappropriate w0 dismiss
plaintiff's claim for punitive damages 2s a maner
of law, )
fvins, supra, 115 F.R.D. 2t 166.

City of Greeaville v. W.R. Grace & Co., 827
F.2d 975, 981-83 (4th Cir.1987) is distinguishable
on its facts. The City of Greenville, South Carolina
sued W.R. Grace o recover the cost of removing a
fireproofing product called Monokote from the
Greenville City Hall. The city was awarded
compensatory and punitive damages on its
pegligence and breach of wamanty claims. On
appeal, the award was upheld by the Fourth Circuit
Court of Appeals. Unlike the case before us, W.R.
Grace sold the asbestos-containing Monokote to
Greenville in 1971 to 1972, at 2 ime when it was
fully aware of the hazards associated with asbestos
products, knew that the asbestos-containing
Monokote was not suitable for the purposes for
which it was sold because of its tendency not 1o
bond 0 the surfaces 10 which it was applied, and,
acting in response to well-publicized concerns about
the health risks associated with asbestos exposure,
bad developed and was marketing commercially a
non-asbestos Monokote preduct.

Repeated punitive damage awards
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Defendants raise several policy reasons for not
permining punirive damages in this case, which we
will address briefly. Defendants cite: (1) the
compensatory and punitive damage judgments
assessed against them in prior cases; (2) pending
asbestos claims; [FN18] (3) the dire financial strairs
of other asbestos manufacturers as reasons for
disaliowing punitive damages in this case; and the
fact that plaintiff has been fully compensated for her
injuries. They argué under the circumstances,
subjectiuy them to punitive damages would serve no
purpoie . “unreasonably endanger furure litigants'
chances t recovery compensatory damages® by
further draining defendanrs’ limited financial
resources. If their coffers are further depleted by
large punitive damage awards in cases such as this,
they argue, the injuries of future claims will go
uncompensated. Other injured parties, having an
equal right to receive full compensation for their
losses, will receive nothing. By allowing plaintiffs
10 proceed to trial on the punitive damage issue,
defendants argue, the court would be sanctioning a
practice contrary to the imterests of other injured
parties.

FNI18. Uniold mumbers of asbestos personmal ijury
acgons have already been litigated w conclusion
and statistcs indicate that the stream of litigation is
far from waning. Court records indicate that
‘presexdy in the federal system nearly two pew
asbestos actions are being filed for every action
terminated, and that at the current rate, there will be
more than 48,000 actions pending in the federal
courts at the end of three years.” In re: Asbesws
Products Liability Litigadion (No. VII), 771 F.Supp.
415, 418 (J.P.M.L.1991) (cking Report of the
Judicial Confereace Ad Hoc Commiee on
Asbesws Litigadon, 8 (1991)).

The Third Circuit Court of Appeals has
recognized the legiimacy of the concerns which
defendants raise. In In Re School Asbestos
Litigation, 789 F.2d 996, 1003-04 (34 Cir.1586),
the court commented op the inappropriateness of
punitive damages in mass tort litigation, stating:

In the era when most tont suits were "one-againsi-

ope’ contests, a single act triggered a single

punishment. The increasingly ®581 prevalent
mass o situarion, however, exposes a defendant
to repedtious punishment for the same culpable
conduct. The parallels berween the assessment of
exemplary damages and a fine levied in criminal
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cours have led 1o suggestions that the concepts of
aoubie jeopardy and excessive punishment should
ve wvoked in the civil field as well.... (Citations
ocutted.)....

Sumular concerns have prompted highly respectad
judges 10 comment on the possibility that the due
process clause might conmin some constitutional
lizutarion on the amount of exemplary damages to
be awarded. “Unlimited muitiple punishment for
the same act determined in & succession of
indsvidual lawsuits and bearing no relatios to the
defeadants’ culpability or the acrual injuries
suffered by victims, would violate the sense of
“fundamental fairness® that is essental 1o
consuntional due process.” In re Federal
Skywalk Cases, 680 F.2d 1175, 1188 (8th
Cir.1982) (Heaney, J. dissenting). ‘There must,
therefore, be some limit, either as a mamer of
policy or as a matter of due process, to the amount
of rimes defendants may be punished for a single
tansaction.' In re 'Agenst Orange’ Product
Liability Litigation, 100 F.R.D. 718, 728 (1983).
In addition to a possible federal constitutional
Limitation, state substantive tort law could place
restraints on repetitive punitive dzmage awards....

Thus powerful arguments have been made that, as
a maner of constitutional law or of substantive tort
law, the courts shoulder some respoansibility for
preventing repeated awards of punirive damages
for the same acts or series of acws.

... {TThe tens of thousands of personal injury suits
in which punitive damage verdicts have been and
conticue to be assessed ... are sarisfied from the
same pool of assets to which the school districts
pow look. If a limit is ever placed on the total
punitive damages to be imposed on the asbestos
defendants, then that limit probably would apply
to all claims whether they arise in property
damage or personal injury suits. )

... [D]espite strong argumenrs favoring limitations
on punitive damages and the increasing number of
bankruptcies, the 'business as usual' amtitude still
prevails.... (Ciations omitted.)

School Asbestos Litigation, supra, 789 F.2d at.

1003-05 and 1007. Although the Third Circuit
recognized the need for contols, it has not thus far
adopted 2 rule limiting the number of punitive
damage recoveries against a single defendant for a
single product or course of action. The United

-—
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States Supreme Court has also acknowledged thar
there are Fourteenth Amendment due process
constraints op punitive damage awards. Pacific
Murual Life Insurance Co. v. Haslip, 499 U.S. 1,
111 S.Cx. 1032, 113 L.E4.24 1 (1991).

Defendants further argue that allowing plaintiff to
proceed with ber punitive damage claim would be
inconsistent with the order of the Judicial Pane! on
Mult-District Litigation (the “Panel®) dated July
30. 1991 consolidating the pre-trial proceedings of
all federal personal injury and wrongful death
asbestos cases. In its decision to consolidate, the
Panel made reference to concerns along these lines
expressed in the March 1991 report of the Judicial
Conference Ad Hoc Committee on Asbestos
Litigation:

The ... five years [since 1985] have seen ...

increased filings, larger backlogs, higher costs,

more bankruptcies ad poorer prospects that
judgments~if ever obtained—can be collected.

The most objectionable aspects of asbestos
litigarion can be briefly summarized ... exhaustion
of assets threatens and distorts the process; and
future claimants may lose altogether.

" In re:  Asbestos Products Liability Litigation (No.

VD)., 771 F.Supp. 415, #18-19 (J.P.M.L.1991)
{(quoting Report of the Judicial Conference Ad Hoc
Committee on Asbestos Litigation, 1-3, 9 (1991)).

[4]) *582 Although the defendants raise legitimate
concerns, this court is not the proper forum for
redress. [FN19] If restrictions are to be imposed on
the number of punitive damage awards which may
be assessed against a single defendant for the same
product or course of action, they must be established
by the Pennsylvania legislature or "a higher judicial
authority®, but not by this court. See: Glasscock v.
Armstrong Cork Co., 546 F.2d 1088, 1096-97 (5th
Cir.1991) (°If there is to be further conmol of
repeated punitive damage awards, the solution must
be found through legisiation.”); King v. Armstrong
World Industries, Inc., 906 F.2d 1022, 1031-33
(5th Cir.1990), cert. demied, 500 U.S. 942, 111
S.Cr. 2236, 114 L.Ed.2d 478 (1991); McCQleary v.
Armstrong Werld Industries, Inc., 913 F.2d 257,
260-61 (5th Cir.1990). Cf. Juzwin v. Amtorg
Trading Corp., 718 F.Supp. 1233, 123§
(D.NJ.1989) (°[T)his court does not have the
power or the authority to probibit subsequent
[punitive damage] awards in other courns
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notwithstanding its opinjon that such subsequeat
awards violate the due process rights of the
defendants against whom such verdicts are entered.
Until there is uniformiry either through Supreme
Count decision or narional legisiation, this court is
powerless to fashion a remedy which will protect the
due process rights of this defendant or other
defendants similarty simated. *) and Gogol v. Johns-
Manville Sales Corp., 595 F.Supp. 971, 975-76
(D.N.J.1984).

FN19. Commennmrs have recognized the
legitimacy of these concerns, tut have also urged a
legislative solugon. See: Robert E. Scom. Ur.,
Punitive Damages: Conscmsonaliry, Elemears and
Defense—The Defense Perspective, 387 PLI 425
(March 1, 1990). Commenttors have urged the
need for a resmaint on the mumber of pumitive
damage awards that may be impased on any one
company for injuries arising from a single product
or lie of products. See: Jack B. Weinstein and
Eileea B. Hershenov, The Effect of Equity on Mass
Tort Law, 1991 U.DLL Rev. 269 (199!).

ORDER
For the reasons stated in the accompanying
memorandum, IT IS ORDERED THAT:

- 1. The motions [FN1] (Record Document No.
234, filed October 29, 1991 and Record Document
Nos. 245 and 246, filed December 11, 1991) by
U.S. Gypsum to bar plaintiffs from proceeding with
their punitive damage claim and to exclude evidence
of punitive dammages are granted,

FNI. Also ousanding are plaintff's modon for
delay damages; defendans’ motions for 3 new trial
or ja.o.v.. plandfTs motion o sever the case
against GAF; and defendans’ modon o freat
Johns-Manville as 2 sealed defendant and mold the
verdict. These modons will be addressed i 2
separaee memorandum and order.

2. The motion (Record Document No. 238, filed
November 15, 1991) by W.R. Grace for summary
judgment on plaindff's punitive damage claim is
granted,

3. The parties having agresd that the court should
Teat the above motions filed by W.R. Grace and
U.S. Gypsum as motions for summary judgment on

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works
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plainiff's punitive damage claim, summary
judgment is graoted in defendants’ favor on thar
claim.

4. The Clerk is directed to defer enary of final
judgment until further order of court.

END OF DOCUMENT

al
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SCHOOL DISTRICT OF the CITY OF
INDEPENDENCE, MISSOURI, NO. 30,
Appellant,

'l

U.S. GYPSUM COMPANY, Respondent.
No. WD 3913S.

Missouri Court of Appeals,
Western Districe.

March 1, 1988,

As Modified May 3, 1988.
Motion for Rehearing and/or Transfer to Supreme
Court Denied May 3, 1988.
Applicarion to Transfer Deaied June 14, 1988.

School district sued manufacturer of ceiling plaster
containing asbestos for cost of removing and
replacing ceiling plaster and asbestos-contaminated
furnishings. After & jury verdict in favor of school
district, the Circuit Court, Jacksom County, H.
Micbael Cobumn, J., emtered judgment in favor of
school district on claim for actual damages, but
granted manufacturer’s modonm for judgment
potwithstanding the verdict as to punitive damage
award. Both parties appealed. The Court of
Appeals, Covington, J., held thar: (1) school
district could not recover punitive damages from
manufacrurer whea no evidence was produced to
show that mapufacrurer was aware of ceiling
mazerial’'s propensity to release asbestos fibers af
ime of installstion; (2) trial court properly
admirted evidence pertaining to school custodian’s
exposure to asbestos-containing products and
physical condition; (3) jury's verdict in favor of
school diswict on actual damages claim was not
tainted by evidence admitted oa punitive damages
claim which was later dismissed by judge: (4) trial
court properly adminted documents and expert
testimony as to hazards of other asbestos-containing
products and hazards of asbestos in general: and (5)
school district could maintain acrion in tort for cost
of replacing defective product and personal property
contaminated by asbestos.

Affirmed.

1] JUDGMENT &= 1993.9)
228k199(3.9)

A motion for judgment p.o.v. represeats same
question as motion for directed verdict at close cf all
evidence: whether plaintiff made a submissible
case; defendant’s motion for judgment n.o.v. is
properly granted if motion identifies one or more
elements of plaintiff's case that is oot supported by
evidence. :

[2] DAMAGES &= 91(1)

115k91(1)

School district was pot entitled to award of punitive
damages against manufactyrer of ceiling marerial
containing asbestos, as school district produced no
evidegce that at time manufacturer sold ceiling
material 1o school district, manufacturer had acrual
knowledge of product’s propemsity to release
asbestos fibers into amosphere.

{31 APPEAL AND ERROR & 1056.1(1)
30k1056.1(1)

Refusal to admit evidence does not constitute
reversible error unless admission of evidence would
have changed resuit reached.

[4] APPEAL AND ERROR &= 1056.1(7)
30k1056.1(7)

In products liability action brought by school district
against manufacturer of ceiling material costaining
asbestos, exclusion of intermal correspondence of
manufsacturer  concerning employee who had
allegedly conmracted silicosis or asbestosis was not
reversible error insofar as school district’s claim for
punitive damages was concerned; excluded
documents related only to manufacturer’s general
knowledge of hazards of asbestos exposure, oot to
manufacturer’s knowledge of ceiling material's
propensity to release asbestos fibers into atmosphere
which was necessary to prove punitive damages
claim.

[5] PRODUCTS LIABILITY &= 81.1

313Ak81.1

Formerly 313Ak81

Evidence concerning school custodian’s disabling
respiratory ailments, which were allegedly caused or
aggravated by exposure to asbestos-containing
products, was admissible in school district’s
products liability action against manufacturer of
ceiling materjial ccotaining asbestos;  medical
testimony confirmed that custodian's lung condirion
was aggravated or caused by exposure to asbestos
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dust during period of ‘ime when custodian worked
in schools containing ceiling material.

{6] APPEAL AND ERROR &= 1062.1
30k1062.1

Trial court properly determined that improper
submission of punitive damages issue to jury had oot
tainted underlying verdict rendered in favor of
school district on acrual damages claim in its
products liability suit against manufacrurer of
asbestos ceiling material; amount of actual damages
awarded by jury was less than school district sought.

{71 EVIDENCE &= 519

157519

In products liability action brought by school dismict
against mamufacturer of asbestos ceiling material,
trial court properly admined documents and expent
testimony peruining to hazards of other asbestos-
cootaining products and of hazards of asbestos in
general; cermain of evidence was relevant to
demonstrate feasibility of warning ~concerning
dangers of asbestos, and remaining evidence was
relevant tw show manufacturer’s kmowledge of
asbestos health hazards,

[7]1 PRODUCTS LIABILITY ¢ 81.1

313AKk81.1

Formerly 313AkS81

In products liabiliry action brought by school district
against manufacrurer of asbestos ceiling material,
trial court properly admitted documeats and expert
testimony pertaining to hazards of other asbestos-
copuining products and of hazards of asbestos in
geoeral; certain of evidence was relevant to
demonsuate feasibility of warning concerning
dangers of asbestos, and remaining evidence was
relevant 10 show manufacrurer’s knowledge of
asbestos health hazards.

[8] EVIDENCE &= 519

157k519

In products liability action brought by school district
against manufacturer of asbestos ceiling matenial,
expert witness was properly permitted to testify as to
his opinion that friable asbestos-containing ceiling
materials are unreasonably dangerous; jury was not
likely to be conversant with dangers of friable
asbestos-containing ceiling marerials, and since issue
of unreasonable danger was to be left to jury without
further definition, opinion of expert was likely to
aid in jury's understanding.

Page 2

[9] TRIAL &= 45(2)

388k45(2)

In order to present and preserve an offer of proof,
proper procedure is (o .propound questions to
witness who is preseat and who has taken stand:
although narrative offer of proof may occasionally
be found w be adequate, it must be presented with
cerainty and detail sufficient to demonstrate its
quality as relevant, material and probative evidence.

[91 TRIAL &= 45(3)

388k45(3)

In order to present and preserve an offer o jiroof,
proper procedure is to propound questions to
witness who is present and who has taken stand:
aithough narrarive offer of proof may occasionally
be found to be adequate, it must be presented with
cerainty and detail sufficient w demonstrate its
quality as relevant, material and probative evidenoce.

[10] APPEAL AND ERROR ¢= 205

30k205

In products liability action brought by school district
against manufacturer of asbestos ceiling material,
manufacturer did ot preserve for appellate review
issue of exciusion of “comparative risk assessment®
testimony by trial court; manufacturer made
conclusory narrative offer of proof as to testimony
to be given by expert.

{11] PRODUCTS LIABILITY &> 53

313AKk83

In school district’s products liability action against
manufacturer of ceiling material containing asbestos,
evidence was sufficient to suppornt finding in that
ceiling marerial was unreasonably dangerous;
school district was not required to quantify level or
threshold at which exposure to asbestos in ceiling
material acrually became health hazard, as school
district was not seeking damages for future injuries,
but was seeking damages for present injury to
property incurred as result of replacement of ceiling
marerial and other contaminated property.

{12] PRODUCTS LIABILITY ¢=17.1
313Ak17.1

Formerly 313Ak17

School dismrict was entitled to bring action against
manufacturer in tort for cost of replacing asbestos
ceiling product and other items of personal property
contaminated by asbestos-laden ceiling material.
*444 Humphrey, Farrington & McClain, P.C..
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Norman Humphrey, Jr.. Kenneth B. McClain,
Steven P. Callahan, Independence, for appellant.

Deaxcy & Deaxcy, Spencer J. Brown, Kansas City,
Morgan, Lewis & Bockius, James D. Pagliaro,
Amelia C. Bemon, Philadelphia, Pa, for
respondent.

Before PRITCHARD, J., Presiding, and GAITAN
and COVINGTON, JJ.

COVINGTON, Judge.

This case presents cross appeals from an action for
damages based on strict products liability. Plaintiff,
the School District of the City of Independence,
Missouri, No. 30 (School District), sought recovery
for ipjury to property arising out of the use of
Audicote, a ceiling plaster containing asbestos, in
seven of its schools. Plaintiff brought suir against
defendant United States Gypsum Company (USG),
the manufacturer of Audicote, to recover the costs of
removing Audicote and certain  asbestos-
contaminated furnishings from the seven school
buildings. Plaintiff alleged that at the tme the
Audicote was sold and insulled by defendant in
plaindiff's school buildings, the Audicote was in a
defective condition and unreasonably dangerous.
The sole defect alleged was that Audicote released
asbestos ino the ammosphere of the buildings,
contaminared the buildings and furnishings, and
thereby exposed occupants of the buildings to 2
conrinuing health hazard. The School District also
alleged strict liability for failure to warn of the
danger.

In addirion w0 the strict Lability claims for actual
damages, the School Dismict sought punitive
damages on the theory that USG knew of the defect
and danger of Audicote when it sold the product to
plaintiff, and that USG thereby showed complete
*445 indifference to, or conscious disregard for, the
safety of others.

The jury awarded the School District $650,000.00
in acrual damages ($61,000.00 less than requested)
and $400,000.00 in punitive damages. The tial
court granted defendant’s modon for judgment
norwithstanding the verdict as to the punitive
damage award, but sustained the award of actual
damages. The School District appeals from the
judgment n.0.v., seeking reinstatement of the jury’s

Page 3

punitive award. USG cross-appeals from the
adverse judgment. Affirmed.

Asbestos is the genmeric name for a2 class of
naturally-occurring fibrous minerals. There are four
major varieties of asbestos: chrysatile, crocidalite,
wemolite, and anthopbyllite. Each type of asbestos
has unique physical properties. Asbestos has been
commonly used as 2 component of various building
materials such as insulation, fireproofing, and
acoustical ceiling tiles and plasters. Prior to 1972,
USG manufactured an acoustical ceiling plaster,
Audicote, which contained 10 to 12 percent
chrysotile asbestos and 3 to 5 percent tremolite or
anthophyilite asbestos. Between the years 1957-
1969, USG sold Audicote to the School District for
instailation as s ceiling material in seven schools
being constructed by the School District.

Since 1982, the United States Eavironmental
Protection Agency (EPA) has required school
districts o inspect w0 determine whether their
buildings contained asbestos materials. At the time
of the trial of this case, however, the EPA had not
established guidelines for determining the existence
of 2 hazard sufficient to justify removal or
abatement.

In 1979, Independence school administrators, in
respouse 0 recommendations promuigated by the
EPA, undertook an inspection of the Independence
schools in order to determine whether any of the
building materials used in the schools conrained
asbestos. As a result of this inspection and
subsequent testing of materials, the School Dismict
determined that Audicote had been installed in seven
of its schools, and that Audicote contained asbestos.

Because Audicote was comsidered a “friable®
material (i.e., a material capable of being crumbied,
pulverized or powdered in the hand), and because
School District officials had become aware, through
consultation with the E.P.A., thar friable asbestos-
containing ceiling materials presented some potential
for release of asbestos, the School District
undestogk 2 program of ‘“encapsularing” the
Audicote ceilings in its schools in order to minimize
the possibility of asbestos release. Encapsulation
consisted of painting the ceilings with a heavy paint,
recommended by the E.P.A., in order to entrap and
prevent release of asbestos fibers.
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The encapsulation was considered a short-term
solution to the probiem. Because the heavy paint
used to encapsulate Audicote ceilings allowed water
to build up behind the painted surfaces, leaks which
eventually developed were more serious than bad
previously been experienced, sometimes causing
dropouts of Audicote marerial. The School District
also experienced conrinuing damage to ceilings from
vandalion and accidenral impacts and received
numerous reports of dustung. The School Board
became increasingly concerned about the hazards of
asbestar exposure, and in 1984 voted w remove
asbests-ontaining materials, including Audicote,
from the schools.

THE SCHOOL DISTRICT'S APPEAL

In its first point of error, the School Districe alleges
thar the wial court erred in granting judgment
potwithstanding the verdict on the issue of punitive
damages. The School District argues that the jury's
$400,000 punitive damage award was supported by
substantial and competent evidence that USG knew
its product Audicote was unreasonably dangerous
and defective, and that USG, by selling Audicote to
the School District with such knowledge, and
without adequare warning, demonsmated complete
indifference to, or conscious disregard for, the
safety of others.

[1] A motion for judgment n.o.v. presents the same
question as 2 motion for ®446 directed verdict at the
close of all the evidence; i.e., whether the plainniff
made a submissible case. Anderson v. Childers,
686 S.W.2d 33, 39 (Mo.App.1985); Dockery v.
Mamnisi, 636 S.W.2d 372, 376 (Mo.App.1982). A
defendant’s motion for judgment n.o.v. is properly
granted if the motion identifies one or more
elements of the plaintiff's case which are not
supported by the evidence. Stegeman v. First Mo.
Bank of Gascopade Cry., 722 S.W.2d 349, 352
(Mo.App.1987). In reviewing the trial court’s
ruling, the appellare court must conosider the
evidence in a light most favorable to the plaintff
and acceprt such evidence as true, giving plainfY the
benefit of all favorable inferences thar may
reasonably be drawn from that evideace, and
disregarding defendant’s evidence except as it 2ids
the plaintiff's case. Dockery v. Mannisi, 636
S.W.2d at 376. (The School District argues
extensively that the standard for submissibility
applied by the ial court was improper; however,
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because the reviewing court determines whether a
submissible case is made, it is unnecessary o
evaluate the School District's argument in this
regard.)

[2] Punitive damages were submitted fo the jury by
an instruction based on MAI 10.04, under which
punirive damages in a product liability action may
be awarded if the jury finds thar the defeadant knew
of the defect and danger of the product ar the time it
sold the product, and thar the defendant thereby
showed complete indifference w0 or conscious
disregard for the safery of others. Relying upon the
Committee’s Comments 0 MAI 10.04, the court in
Lawis v. Envirotech Corp., 674 S.W.2d 105, 114
(Mo.App.1984) defines "knowledge® in this conrext
as actual knowledge.

No Missouri case has permined submission of a
punitive damage claim in a strict products liabiliry
case on the theory that the defeudant should have
known of 2 dangerous defect in its product. See,
e.g., Bhagvandoss v. Beiersdorf, Inc., 723 S.W.24
392, 397-98 (Mo. barc 1987); Love v. Deere and
Co., 684 5.W.2d 70, 77 (Mo.App.1985); Sparks v.
Consolidated Aluminurm Co., 679 S.W.2d 348, 354
(Mo.App.1984); Racer v. Unerman, 629 S.W.2d
387, 397 (Mo.App.1981), all requiring acrual
kmowledge of product defect. See also, Laney v.
Coleman Co., Inc., 758 F.2d 1299, 1304-05 (8t
Cir.1985), (*Missouri law does not permit
submission of a punitive damage claim on a theory
of constuctive knowledge of product defect”).

The School District’s allegarion of defect in the
product Audicots was that Audicote released
asbestos fibers into the ammosphere. To make a
submissible case for punitive damages, the School
District was required to produce evidence that USG
had acrual kmowledge of the product Audicote's
propensity to release asbestos fibers. The record is
devoid of evidence to support a finding of acrual
knowledge.

The School District’s evidence established thar
Audicote would release asbestos fibers if abraded
(rubbed_against, scraped) and thar asbestos fibers
had been’ released from the Audicote ceilings in the
School District’s schools. The School District
produced no evidence, however, thar, at the time
USG sold Audicote to the School Distriet, USG had
knowledge of these facts, The School District's
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only facrual allegarions relaring to USG's knowledge
of the properties of Audicote were mere suggestions
that USG received reports of water damage to
Audicote ceilings, which would release asbestos.
The School District’s allegations are not supported
by evidence. While the School District did produce
evidence of water damage to Audicore ceilings, it
did not show that USG was aware of the problem.
USG's quality assurance manager, John Heman,
who bhad observed flar-roofed schools confaining
Audicote i the 1960°s, conceded on cross-
examination that “the potential for leaking is greater
with a fiat roof than a pirched roof.” Contrary to
the School District's assertions, however, Heman
did not testify that he was aware of the problems
water damage caused to Audicote ceilings at that
time. There is no evidence in the record to suppart
the School District’s claim that USG knew, at the
relevant time, that water damage o Audicote
ceilings would release asbestos into the air.

*447 The School Dismict also reiies on the
testimony of Dr. Gerritt Schepers, an expert in lung
diseases, to establish'USG's actual knowledge of the
defect and danger of Audicote. In 1955, Dr.
Schepers, acting on his own and without funding
from USG, performed experimenms in which he
exposed laboratory animals to combinations of
asbestos and gypsum. During that year he showed
the experiments to Edward Beuthine, USG's then
safety manager. Dr. Schepers described the "bad
results® obuined from combining asbestos in
various compounds, the “bad results” being
asbestosis, emphysema, aod proliferation of
epithelial tissues in the lungs. Later, having learned
from an advertisement that USG was marketing a
new product which combined gypsum and asbestos,
Dr. Schepers wrote to USG protesting the “folly” of
adding asbestos to gypsum, noting bis experiments.

Accepting Dr. Schepers’ testimony as true, the
evideoce shows that USG was informed of Dr.
Schepers’ experiments and opinions concerning the
potential danger of incorporaring asbestos into
gypsum products during 1955. There is no evidence
in the record, however, of the validity of Dr.
Schepers’ experiments, nor of the methods by which
the experiments were conducted. There is no
evidence in the record ro show any similarity
between Dr. Schepers' experimental conditions and
the conditions existing in the buildings with
Audicote ceilings. There is po evidence of the
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gypsum/asbestos ratio or length of exposure
required to produce “bad results®. There is ao

ewdencemmerecordmatanyofthedm
supporting Dr. Schepers’ experiments was
communicated to Mr. Beuthine or any other agent of
USG. Dr. Schepers’ testimony, even when viewed
most favorably to the School District, does nothing
to establish USG's actual knowledge of Audicote's
propeasity (o release asbestos into the ammosphere.

The School District’s own characterization of its
evidence, as argued, fails far short of demonstrating
USG's actual knowledge of a defect in Audicote—~its
propensity to release asbestos fibers. The School
District argues that the company’s acrual knowiedge
of the dangerously defective character of Audicote
may be discerned from USG's longstanding
knowledge of the hazards of asbestos when used a
its own planzs, the burgeoning medical knowledge
of the hazards of asbestos exposure in non-
occupational sertings, and conrinued reports of water
damage 10 Audicote ceilings, which would release
components of the product into the air. The School
District argues that these facts, at a minimum, are
sufficient to place a reasonably pruden: person ‘on
actual notice of the danger of Audicote.

The School District cites Hale v. Firestone Tire &
Rubber Co., 756 F.2d 1322 (8th Cir.1985), for the
proposition that actual knowledge can be inferred
from a defendant’s geoveralized knowledge of
hazards, including bazards associated with brands or
designs other than those directly at issue. While
Hale does show that acmal kmowledge may be
proven by circumstantial evidence (i.e.. evidence
which would allow the jury to infer that defendant
had acrual knowledge of a danger), Hale was not a
case in which the plaindff merely alleged facts from
which the defendant could have or should have
inferred a danger. In Hale, the plaintff adduced
evidence from which the jury could infer that
Firestone had actual knowledge of the danger of
explosive separations of its RHS truck wheel rim. A
1952 Firestone memorandum requesting a list of
complainrs regarding the RHS rim, including those
complaints involving explosive separations, sxongly
supported the finding of actual knowledge. The
School.- -District has not produced evidence of
knowledge comparable to the evidence in Hale.

The School Disuict cites Lamke v. Lynn, 680
S.W.2d 285 (Mo.App.1984), for the proposition

Westlay



750 S.W.2d 442
(Cite as: 750 S.W.2d 442, *347)

that a person may be charged with actual knowledge
if e knows of the hazard or has sufficient
knowledge 10 deduce it. Lamke is inapposite. It
concerns the actual notice requirement in 2 starutory
lien, got the requirement of actual knowledge of
defect in 2 swict products liability punitive damages
claim.

*448 The School District's evidence fails to sarisfy
the strict requirements for a submissible case of
punitive damages under Missouri law.

Because the School District failed to produce
evidence that USG had actual knowledge of a defect
or danger in Audicote, it is unpecessary further to
address the sufficiency of the School District's
evidence regarding USG's alleged complete
indifference to, or conscious disregard of, the safety
of others.

In its second and final point, the Schoot District
claims that the court erred m excluding four
exhibits, each being internal correspoadence of USG
from the late 193Q"s, concerning a USG employee
who allegedly contracted silicosis or asbestosis. The
School District asserts that the exhibis were
admissible to prove USG's knowledge of asbestos
hazards at low levels of exposure. Noting that the
ial court's judgment n.0.v. was based upon
insufficiency of the evidence, the School District
complains that the trial court itseif exacerbated the
alleged insufficiency by excluding the exhibits.

(31[4] “Refusal to admir evidence does not
constitute reversible error unless it would have
changed the result reached.” Green v. Stanfill, 64!
S.W.2d 490, 492 (Mo.App.1982). Unless
admission of the excluded exhibits would have cured
the insufficiency of the evidence on punitive
damages, error, if any, is not reversible.

To make a submissible case on its claim for
punitive damages with respect to the element of
knowledge, the School District was required to
produce evidence that USG bad actual knowiedge of
a defect in its product Audicote. The excluded
documents related only to USG’s general knowiedge
of the hazards of asbestos exposure. As such, they
had po tendency to prove USG's imowledge of
Audicote’s propeasity to release asbestos fibers into
the ammosphere. Consequently, the excluded
documents would not save cured the insufficiency of
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the evidence on the School District's punitive

damage claim.

It is not necessary to consider whether the evidenca
was admissible as against USG because, assuming
that its exclusion was error, it was harmless error
since no submissible case would have been made
against USG. Rule 84.13(b); see Chaney by
Chagey v. Creten, 638 S.W.2d 891, 8§93
(Mo.App.1983).

UNITED STATES GYPSUM COMPANY'S
APPEAL

{5} In its first point, USG contends that the trial
court erred in admitting evideace relating to Wayne
Fleming’s exposure to asbestos-conraining products
and his physical condition. Wayne Fleming was a
school custodian in the Independence Schools. His
disabling respiratory ailments were allegedly caused
or aggravated by exposure to asbestos-containing
products in the Independence schools. USG argues
that the Fleming evidence was irrelevant because it
was pever linked to the product Audicote, and that
the evidence was highly inflammatory and therefore

Evidence is relevant, and therefore admissible, if
the fact it tends to establish tends in rum to prove or
disprove a fact in issue. Charles'F. Curry & Co. v.
Hedrick, 378 S.W.2d 522, 536 (Mo.1964). A
central factual issue in the case was whether or not
asbestos released from the product Audicote posed a
health hazard to Dduilding occupants in the
Independenace Schools. The School District’s factual
theory was that asbestos could cause a variety of
lung diseases, that these discases were extremely
serious, that there was no known threshold for
exposure to asbestos below which disease could not
be expected to occur, and that any product which
increased the asbestos burden within the school
buildings counstiruted an unreasonable danger. The
Schoot District inoduced other evidence to
establish thar Audicote released asbestos into the
school environments. The Fleming evidence was
relevant to show the namre and severity of the harm
being caused by the presence of breathable asbestos
in the Independence schools.

Wiyne Fleming, retired custodian, had been
employed by the School District for *449 more than
thirteen years. From 1966 until 1971, Mr. Fleming
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swept and dusted in Truman High School during the
school year and worked on special crews in other
schools during summers. After 1971, Mr. Fleming
worked erclusively at Truman High School.
Truman High Schoo! contained asbestos fireproofing
products (mamufactured by W.R. Grace, an original
defendant in this case). The other schools in which
Mr. Fleming worked on summer crews contained
both Audicote, manufactured by USG, and other
asbestos products sot manufactured by USG.

At the time of gial Mr. Fleming suffered from a
lung disorder as well as from other medical
problems. He testified regarding his employment
history with the School District and his working
conditions. He aiso described his physical condition
as he understood it.

Following Mr. Fleming’'s testimony, Dr. Gerrint
Schepers, plaindff’s expert in lung diseases, testified
regarding the conmmiburion of asbestos t Mr.
Fleming's lung condition dased upon Dr. Schepers'
examinarion of Fleming's medical records and a
copy of an X-ray. According to Dr. Schepers,
cerain  small irregular focal opacities in Mr.
Fleming's lungs were caused by inhalation of
asbestos dust. In response to a hypothetical which
outlined Fieming's occupational exposure to
asbestos, Dr. Schepers gave his opinion that the
inhalation exposure to asbestos which resulted from
those occupations contributed to Mr. Fleming's lung

USG complains that there was no evideace that the
dust to which Mr. Fleming was exposed contained
asbestos from Audicote, and that, therefore, Mr.
Fleming's lung condition was irrelevant to the issue
of whether Audicote was uasreasonably dangerous.
Even assuming there was no such linking evidence,
the Fleming evidence was admissible. The School
District was not called upon to prove that dust from
Audicote had caused personal injury. The Fleming
evidence was inmoduced to show the narure and
seriousness of the harm posed by asbestos
contaminarion in the Independence schools.
Together with evidence establishing Audicote as a
source of asbestos conraminadon, the Fleming
evidence tanded to0 prove ot only that Audicote was
dangerous, but also that the danger was an
unreasonable one.

Moreover, assuming, arguendo, that the jury drew
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the inference that Audicote had contributed 1o
Fleming's lung condition. such an infereace cannot
be said to be wholly unwarranted. Dr. Schepers’
testimony supported the inference thar Audicote dust
was a factor contributing to Fleming's condition.
Dr. Schepers stated thar asbestosis can be caused by
heavy exposure to asbestos for a short time, if there
is a3 long latency period, or by linle exposure -
(around five million particles per cubic foot or less)
for a long period of time.

Dr. Peter Tuteur, a physician specializing in
internal medicine with emphasis on pulmonary
disease, testified that the typical latency period for
asbestosis is sbout fifieen years. Fleming began
working in schools containing Audicote in 1968.
The inference that asbestos-laden dust from
Audicote contributed to Mr. Fleming's lung
condition is pot unreasonable znd is not unrelated to
the issue of an asbestos health hazard in the
[ndependence schools.

The testimomy of James Hubbard, a marerials
scientist and microscopist, provided additional bases
on which reasonably to infer that Wayne Fleming
was exposed to dust from the product Audicote.
Mr. Hubbard, based on his observation and tests of
Audicote in the Independence schools, suated that
Audicote bhad released asbestos fibers into those
school eavironmenrs, Mr. Fleming had been
exposed to dust while sweeping floors and cleaning
desks and air registers in the seven Independence
schools involved in this case. Although there was no
direct evidence that the dust to which Mr. Fleming
was exposed conrained asbestos fibers from
Audicote, the following evidence substantiates a
reasonable inference to that effect:  Audicote
coptains asbestos; Audicote is soft and friable (can
be powdered in the hands); asbestos fibers are
released upon even minor disturbances; Audicote
cetlings were frequently gouged, cut, and subjected
1o water damage; there *450 were dropouts of large
sectons of Audicote from water-damaged ceilings in
Ou school: dust came from the ceilings; dust on
light fixtures was lighter in color than dust onm
floors: schools with Audicote were dustier than
those 'Withour; and dusting ceased once the
Audicote was removed.

The trial court’s derermination of whether proffered
evideace is relevant will be upheld on appeal absent
a showing of abuse of discredon. Counts v.
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Thompson, 359 Mo. 485, 222 S.W.2d 487, 493
(1949); Moreland v. State Farm Fire and Casualty
Co., 662 S.W.2d 556, 565 (Mo.App.1983). It was
proper for the wial court to allow the jury to
consider a broad specqum of facts and
circumstances bearing upon the issue of
unreasonable danger. See Nesselrode v. Executive
Beecheraft, Inc., 707 S.W.2d 371, 378 (Mo. banc
1986). USG had ample opportunity w impeach the
credibility of Dr. Schepers and to counter the
evidence of Mr. Fleming's asbestosis with testimony
of its own experts. The weight to be given the
evidence was for the jury to consider.

USG asserts that, even if the evideace is relevant,
its inflammartory, prejudicial pamure outweighs its
probative value, citing Stapleton v. Griewe, 602
S.W.2d 810 (Mo.App.1980), for four oegative
factors to be considered. A full discussion on the
merits of this claim is unwarranted. Briefly, a
review of the entire record indicates a very slight
possibility that facts of Fleming'’s illness could have
unduly aroused the jury’s emotions, slight
probability that the evidence creazted 2 side issue
which wouid have unduly distracted the jury from
the main issues in the case, and no likelihood that
the evidence and counterproof consumed an undue
amount of time. Moreover, it is notable that USG's
argument that there was no logical basis for
concluding that Audicote had caused or contributed
to Mr. Fleming's lung disease tends to defeat USG's

Whether the possibility of prejudice ourweighed the

probative value of the evidence was a maner for the
mial court’s sound discretion. The Fleming
evidence cannot be said to have introduced
noumerous new controversial points and a confusion
of issues, nor can it be said o have conmstituted
unfair surprise or undue prejudice disproportionate
to the usefulness of the evidence. Douglas v.
Twenter, 364 Mo. 71, 79, 259 S.W.2d 353, 357
(Mo0.1953)., The wial court did not abuse its
discretion in admining this evidence,

{6] USG's second point asserts that the erroneous
interjection of punitive damages evidence and
argument prejudiced the jury and influenced its
verdict for the School Dismrict and against USG.

As to questions of fact and mamers affecting
determinarion of issues of fact, the decision whether

Copr. © West 2000 No Claim 0 Orig. U.S. Govt. Works

Page 8

10 afford or deny a pew trial is for the trial court's
sound exercise of discretion. Cook v. Cox, 478
S.W.2d 678, 682 (M0.1972). The trial court has a
unique opportunity to view and evaluate the actual
presentation of evidence and judge the many trial
intangibles not discernable from the mere record.
Niccoli v. Thompson, 713 S.W.2d 5§79, 581
(Mo.App.1986). Appellate review is limited to the
determination of whether or not the trial court has
abused its discretion. Here, the trial court found
that submission of the issue of punitive damages to
the jury was erroneous. In irs finding, the wrial
court specifically stated that the submission did not
taint the jury's verdict as to acrual damages. The
trial court noted that the amount of actual damages
awarded by the jury was less than the School
District claimed.

USG relies upon Love v. Deere & Co., 684
S.W.2d 70 (Mo.App.1985). In Love, the mial
court determined specifically that the improper
submission of the punmitive damage instruction had
the grant of a pew trial noting that the trial court
was emphatic in expressing its opinion thar the
award for actual damages was irrevocably tainted by
the evidence and argument relative 10 punitive
damages. Id. at 77. Although this court observed
that the amount of actual damages gwarded was pot
excessive, this court gave deference to the trial
court’s discretion. Further, the plaindff *451 made
no argument for reinstatement of its acmal damage
award but coptinued to claim entitlement to punitive
damages. This court concluded that the new trial
order must therefore be affirmed. Love,

consequently, is distinguishable from the present
case

.

In essence, USG argues that the actual damage
verdict was excessive, and that the jury was
prejudiced by the improperly admitted evidence as
t0 punitive damages. If supported by the record,
this claim can be cured only by a new trial. Cignemi
v. Camel, 692 S.W.2d 329, 336 (Mo.App.1985).
To prevail on appeal, USG must show: first, that
the evidence, whea viewed in the light most
favorable to the verdict, does not warramt such a
verdicy;, and, second, that there was error sufficient
to cause prejudice. Id. The evidence, when viewed
in the light most favorable to the verdict, warrants
the verdict for acmal damages. The School
District's evidence showed that the actual costs
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aaributable t0  removal of Audicote totaled -

$711,487.22. Less than §74,000 of the total
amount was seriously disputed by USG as being not
properly anributable to the removal. The jury could
reasopably have awarded $650,000 in actual
damages. See Fowler v. Park Corporation, 673
S.W.2d 749, 758 (Mo. banc 1984).

As w0 Cigneni’s second requirement, there is go
error sufficient to cause prejudice. The acrual
damages in this case were clearly segregated &in)
the punitive damages. There i3 po extriusic
indication of passion or prejudice in the award of
actual damages’ There is no inference thar the
award of actmmal damages included any punitive
effect. The amount of the punitive damage award,
$400,000, represeated .04 percent of USG's net
worth.

USG claims that the School District’s staemeants
during closing argument in support of the punitive
damage award were inflammatory. The
determination of prejudicial effect of final argument
is another issue within the trial court’s discretion.
Pleffer v. Kemr, 693 S.W.2d 296, 305
(Mo.App.1985). This assignment of error has been
considered, ooting, specifically, the School
District’s recommendation thaz an award of one
million dollars in punirive damages would be 2 mere
slap on the wrist in light of USG's net worth of 2
billion dollars, and cousidering the School District's
suggestion that the jury teach USG a lesson and send
it 2 message. The trial court did pot abuse its
discredon.

[7]1 USG’s third point alleges thar the trial court
erred in admiming documents and expert testimony
of the hazards of other asbestos-containing products,
and of the hazards of asbestos in general, without
foundation evidence linking those hazards to
Audicote.

USG alleges the trial court erred in admiming the
following: documenrs conmining application
warnings for SprayDon, a mineral-wool based,
spray- applied fireproofing material containing
asbestos and manufactured by USG; documents
concerning experiments on laboratory animals
exposed 10 high concentrations of asbestos fibers;
documents copcernming removal or handling of
asbestos-conuining products in USG's own plants;
and testimony from rwo of the School District's
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experts, Dr. Peter Twteur and Dr. Kave Kilbum.,
tegarding asbestos-related diseases.

If evidence is admissible for one valid purpose, i;
cannot properly be excluded.  Boehmer
Boggiano, 412 S.W.2d 103, 110 (Mo.1967). The
SprayDon documents were relevant to demonstrate
both the feasibility of wamming, and USG's
knowledge of asbestos hazards in general. The
remaining documents complained of were admissible
to show USG's knowledge of asbestos health
bazards.  lssues of waming and of USG's
knowledge were in the case. USG requested mno
limiting instructions with regard to the documents.
The wial court's ruling as 1o these documents was
not errot.

Dr. Tuteur testified at length regarding the
physiological effects of asbestos on the human lung,
and the characteristics of asbestosis and asbestos-
related lung cancers. He aiso gave specdotal
testimopy regarding two of his patients who
exhibited differenr degrees of susceptbility to
asbestosis, and he rendered his opinion that friable

ining ceiling marerials are *452
unressonably dangerous. USG made specific
objections ar trial, and 3lso moved to strike Dr.
Tuteur’s opinion on the ultimate issue.

[8] Dr. Tuteur's general testimony regarding the
discases caused by inhalarion of asbestos was
relevant to show that inhalarion of asbestos could
cause disezse. This was a material issue in the case.
The School Dismict's theory was thar USG's
Audicote was defective and dangerous because it
released asbestos fibers, which, if inhaled, could
canse various lung diseases. Expert testimony
regarding the nature, variety and seriousness of
these diseases was likely to be helpful to the jury,
and was therefore admissible. Parlow v. Dan
Hamm Drayage Co., 391 S.W.2d 315, 326
(Mo.1965); Randolph v. USF & G Companies, 626
S.W.24 418, 421 (Mo.App.1981).

The testimony regarding varying levels of
susceptibility o asbestos- related disease was also
relevant* and marerial., The jury, in determining
whether the asbestos inhalarion bazard posed by
Audicote was unreasonable, was eatitled to consider
the heightened susceptibility of children to asbestos-
related disease. Dr. Tuteur’s testimony illustraring
differing levels of susceptibility in two of bis
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parients laid the foundation for his later opinion. to
which USG did not object, that children are more
susceprible to asbestos-related disease than adults.

Dr. Tuteur's opinion on the ultimate issue is
likewise unobjectionable. It is not a valid objection
1o the introduction of expert testimony thar it points
to an ulrimate issue in the case if the subject is such
that the jurors are not likely o be conversant with it
and the opinion would aid in their understanding.
Wessar v. John Chezik Motors, Inc., 623 S.W.2d
599, 602 (Mo.App.1981). The jury was not likely
t0 be conversant with the dangers of friable
asbestos-conraining ceiling materials, and, since the
issue of unreasonmable danger was to be left to the
jury without further definition, Nesselrode, 707
S.W.2d at 378, the opinion of an expert was likely
to aid in their understanding. See Siebermn v.
Missouri-lllinois Tractor & Equipment Co., 711
S.W.2d 935, 93840 (Mo.App.1986).

Because the testimony of Dr. Tuteur was admissible
for other valid purposes, it was mot subject to
exclusion merely on'the ground that it did not relate
directly to the product Audicote. Boehmer, 412
S.W.2d ar 110.

USG complains thar testimony of Dr. Kaye
Kilbum, concerning two studies he conducted in the
Los Angeles area, should have been excluded for
lack of foundation. The first study measured the
incidence of asbestos-related disease in shipyard
workers exposed directly to asbestos. This study
also measured disease in the workers' family
members, who were exposed to asbestos only
through the workers’ clothing brought into the
household after having been womn on the job. The
.second study measured the incidesce of asbestos-
related disease in maintenance and custodial workers
exposed to asbestos-containing products in the Los
Angeles School Diswict. USG coatends that,
because these studies involved dissimilar exposure
levels, fiber rypes and circumstmces of exposure,
they were irrelevant to demonstraze any defect in
Audicote or any danger arising out of its use.

The Kilburn studies were admissible for legitimare
purposes other than to show directly that Audicote
was unreasopably dangerous. The shipyard study
showed that incidental, non-occupational exposures
could cause disease. The school study showed thar
asbestos-containing building materials could present
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significant health threats. The school study was part
of the basis for Dr. Kilburn's opinion as to the rypes
of disease which would be caused by exposure o
asbestos. It was also foundational for his opinion
that asbestos in any site where it can be abraded and
released into the air is dangerous. The studies were
proper subjects of expert testimony in that they were
likely o 2id the jury’s understanding of the dangers
of exposure o asbestos. They ware, therefore,
relevant and admissible for 2 valid purpose asd were
not subject t0 exclusion merely because *453 they
did ot involve exposures to Audicote. Boehmer,
412S.W.2d x 110.

USG contends that the Kilbum smudies must meet
set forth in Blevins v. Cushman Motors, 551
S.W.2d 602, 610 (Mo. banc 1977). The Kilbum
studies, however, were not experiments conducted
out of court for the purpose of re-creating the
conditions in the Independence schools. The studies
were conducted for the purpose of obtaining
from the wint of interest or bias that might
accompany the usual experimental evidence, if is
appropriate to give greater laritude when reviewing
allegasions of error in their admission. See 29
Am.Jur.2d Evidence § 819; McCommick oa
Evidence § 202 at 603-04 (3d ed.). The trial court’s
ruling on the Tuteur and Kilburn evidence was not
error.

USG's next point, which contends that exclusion of

“comparative risk assessment” testimony was error,
has not been preserved for appellate review. Prior to
trial, USG proposed t offer comparative risk
evidence through the expert testimony of Dr.
Kenneth Crump. The School District filed 2 motion
in limine to preclude all testimony and
demonstrative evideace concerning comparative risk
assessment.  Both parries filed suggestions in
support of their posidons oa the motion. USG's
memorandum described comparative risk assessment
in general terms and advanced legal arguments in
favor of admissibility on the issue of unreasonable
danger. The School District argued thar the
proposed evidence was calculated to confuse the jury
and would introduce collareral matters, thereby
diverting anteation from the ceatral inquiry.

The motion was argued during pre-trial conferencs
and was sustained on the grounds advanced by the
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School District. The judge indicated. however, that
he would defer final judgment on the marer until
Dr. Crump could be examined as to the exact aarure
of his testimony. The School District noted that,
during the taking of his depesition, Dr. Crump had
beent unabie to say whar comparisons he planned to
make at mial. School District requested an
opportunity for further discovery, noting that
withour advance knowledge of the comparisons Dr.
Crump would make, the School Dismict would have
no effective means of cross- examining him.

USG did nor produce Dr. Crump at trial, but
instead made the following zarrative offer of proof:
We would like o offer evidence on the issue of
comparative risk assessment. We believe that, as
we argued in our precial, that this is 8 useful way
to enable the jury to make some comparison
between the risk anendant upon exposure to very
smail quantities of asbestos and other day-to- day
things, and we think that's helpful for them to
come 10 some reasonable conclysion about what an
unreasonably dangerous or unreasopably bazardous
product is, and we think it goes to the evideace of
strict liability and we would like to offer evidence
on that.

School District objected on the same grounds
advanced in its motion in limine.

The court inquired, “This is the comparisons to
peanut butter and diet soda?” USG replied:

It's comparisons with other materials that people
come into contact with on a day-to-day basis which
may conmin very small amounts of harmful
marerial, and it gives the jury some basis to assess
the extent or quantification of the risk involved in
this case.

{9){10} In order to present and preserve an offer of
proof, the proper procedure is to propound
questions to a wimess who is present and who has
taken the stand. Karashin v. Haggard Hauling &
Rigging, Inc., 653 S.W.2d 203, 205 (Mo. banc
1983); Dunkiz v. Reagon, 710 S.W.2d 498, 499
(Mo.App.1986).  Although a parrative offer of
proof may occasiopally be found to be adequate (see
cases collected in Stapleton v. Griewe, 602 S.W.2d
ar 813), it must be presented “with certainty and
derail sufficient to demonstrate its quality as
relevant, material and probative evidence.” Fletcher
v. City of Independence, 708 S.W.2d 158, 172
(Mo.App.1986). The uffer must be *454 more than
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a mere sutement of the conclusions of counsel.
Karashin, 653 S.W.2d at 205; Kinzel v. WestPark
Investment Corp.. 330 S.W.2d 792, 795-96
(Mo0.1959). These requirements are ot only to
casure that the trial court has a sound basis for
ruling on admissibility, but also to ensure that the
appellate court has an adequate record for review.
Karashin, 653 S.W.2d ar 20S.

USG’s offer of proof did not meet the generax
requirements. The offer was notr in question and
answer form, and it was not specific and definite
enough to demonstrate the relevance, materiality or
probative value of the proffered testimony. The
testimony USG sought to introduce was to be of a
highly technmical namure. Whether aay part of it
would have been reievant or helpful to the jury
cannot be determined without knowing exactly what
comparisons Dr. Crump wouid have made.

Mmoughmmuanmwexcepuanmmcgmﬂl
requirement for a formal offer of proof, the
testimony of Dr. Cmmpwasnotw:hmzhe
exception. The exceprion applies where: 1) all
parties and the trial court compietely understand
what the proffered testimony will be, 2) the
objection is to a category of evidence rather than 10
specific testimony, and 3) the record reveals that the
evidence would have been helpful to the offering
party. Frank v. Environmental Sanitation
Management, 687 S.W.2d 876, 883-84 (Mo. banc
1985); State v. Northeast Building Co., 421
S.W.2d 297, 300-01 (Mo.1967). Where it is
unclear what the excluded testimony would have
been, the exception does nmot apply. Hawkinson
Tread Tire Co. v. Walker, 715 S.W.24 335, 337
(Mo.App.1986). In this case, plaintiff had been
unable to discover the exact namure of Dr. Crump's
testimony, and the tial court heard only the
conclusory statements of counsel. The trial court
bad po sound basis for ruling on admissibility and
the appellate court has no adegquate record for

review,

(11] USG's fifth point alleges that the School
Districr failed to make a submissible case because
there is go evidence in the record thar Audicote
plaster-was unreasonably dangerous. USG argues
thar the School District’s failure to quanrify the risk
of harm to building occupanrs is fatai to the School
District's case. Without a standard for measuring
the degree of risk presented in the schoois by
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Audicote, claims USG, the jury bad no way to
evaluate whether any danger posed by Audicote was
uareasonable.

USG relies upon Bennent v. Mallinckrodt, Inc., 698
5.W.2d 854 (Mo.App.1985), wherein the plaintiffs
sought recovery on the theory that exposure
radiation, which increased their risk as candidates
for cancer, was a present injury. The court found
that the plaintiff's allegation of furure damages,
based upon mere mathemarical probability of
enhanced risk, could not be considered a reasopable
cerainty; the claim of injury based on the theory of
increased risk of contracting cancer was therefore
defective. Gypsum reasons by analogy that the need
for quamtification of future damages in Bennen
requires equivalent quantification of enhanced risk
in this case; if future damages must be based upon
more than mere unquantified mathemarical
probabilities, then, so also should increased risk of
harm from exposure to the product Audicote. USG
reasons that lack of quantification of risk should be
deemed fatal to the School Distict’s case. In other
words, USG contends that, in order to prove
unreasonable danger, the School District must prove
the level or threshold at which exposure to asbestos
in Audicote actually becomes a heaith hazard,

Bennen v. Mallinckrodt and cases from other
jurisdicions on which USG relies are
distinguishable. There, the plaintiffs’ actions are for
future personal ipjuries. Such claims are not
compensable in Missouri because damages based
upon such mere probabilities “significantly under-
compensate those who actually develop cancer and
are a windfall w those who do not.” Bemnen v.
Mallinckrodt ar 866.

The School District, however, states a claim for
present injury to its property. Although the claim of
injury through contamination is related to the
increased risk of future barm to building occupants,

the *455 School District seeks recovery for present
injurymiupmpmy,notforﬁmuepersonal
injuries. There is no question here of remote and
specularive future damages, as in Bemnex. The
School District incurred acrual costs through the
steps taken to abate the bazard posed by Audicote.
The damages are fixed and asceruinable. The real
question posed by USG is whether the jury should
have been required to measure the degree of risk
posed by Audicote against an external standard as a
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basis for its determination of whether Audicote was
unreasonably dangerous.

The Missouri Supreme Court, in Nesselrode, 707
S.W.2d a 377-78, ‘deliberately refrained from
imposing upon the jury an external standard for
determining whether a product is in an unreasonably
dangerous (i.e., defective) condition. Thbe court
explicidy approved the practice of submiming the
issue of unreasomable danger to the jury as an
ultimate issue without further definiion. The
concept of unreasonable danger is given content by
the jury’s “applying their collective intelligence and
experience to the broad evidentiary spectqum of facts
and circumstances presented by the parties.” Id. at
378.

In reviewing the submissibility of the School
District’s case, this court must assess the sufficiency
of the evidence, which must be viewed in the light
most favorable w the School Diswict, and the
School District must be given the benefit of all
favorable inferences which may fairly be drawn
from the evidence. The School District’s evidence
was ample to support a finding that Audicote created
an enhanced risk to the bealth of building occupants.
USG so concedes. Drs. Tuteur and Kilburn each
testified thar, if Audicote released asbestos fibers
into the school enviromment, the children and
personnel were subject to a definite harsrd.  Mr.
Hubbard testified that Audicote bad released
asbestos into the school om prior occasions. Dr.
Keyes, a specialist in air pollution analysis and
control, testified that Audicote was friable, that is,
that it could be powdered in the hands. Dr. Rohl, a
consulting mineralogist/geologist, concurred and
stated that a ope-gram sample of Audicote would
release millions of asbestos fibers upon being
physically disturbed. Dr. Tuteur testified that
childrea are particularly susceptible to asbestos-
related diseases because of the longer latency period
which follows exposure at an early age. For so long
as the Audicote ceilings remained in place, they
were subject to coatinuing damage from foreseeable
vandalism, invasion by cleaning implements used by
maintenance workers, and dropouts caused by
leakipg roofs.

The evidence was sufficient to support the
conclusion that the presence of asbestos-laden
Audicote in the School District's buildings increased
the risk of serious harm to the building occupants
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tarough contamination of the buildings and contents.
The evidence shows that the danger of
contamination could not be adequately controlled by
eacapsulation or any other reasonable maintenance
program.  Whether Audicote was dangerously
defective was a facrual issue for the jwry's
determination. Id. A jury composed of reasonable
men and women, therefore, ‘applying their
collective intelligence and experience to the broad
evideatiary specoum of facts and circumstances
presented,” Id. az 378, was free to infer and
conclude upon the evidence adduced by the School
District that Audicote contained asbestos, which
could, if released, cause a definite health hazard,
thar Audicote did release asbestos into the School
District’s buildings, and that it was, therefore,
unreasonably dangerous.

(12] USG's final point alleges that the School
District failed to prove tortious injury to property
other than the defective product irself, and that its
cause of action, if any, sounded in warraaty for pure
economic loss rather than in tort. The School
District correctly observes that USG's sixth point
fails to comply with Rule 84.04(d) which requires a
stazement of wherein and why the trial court erred.
Considering the fifth and sixth points together,
bowever, USG's essential contentions are clearly
asceriainable. The School District responded to
USG's final point with obvious understanding of
USG's contenrions. Because the issue is
submissibility, it should be reviewed. Charles F.
Curry & Company v. Hedrick, 378 S.W.2d at 531.

Missouri courts have not previously confronted the
special problems of containment *456 or removal of
products countaining asbestos within schools. In
dealing with school boards’ claims against asbestos
manufacturers for the recovery of abatement costs,
most courts have permitted recovery in tort for
damage to the defective product itself; that is, for
the cost of replacing the asbestos. See e.g., Adams-
Arapahoe School District No. 28-J v, Celotex
Corp., 637 F.Supp. 1207 (D.Colo.1986); City of
Manchester v. National Gypsum Company, 637
F.Supp. 646 (D.R.I.1986); Town of Hooksen
School District v. W.R. Grace & Co., 617 F.Supp.
126 (D.N.H.1984); Cinnaminson Township Board
of Educarion v. U.S. Gypsum Co., 552 F.Supp. 855
(D.NJ.1982). In arguing the issue of whether a
plaintiff in Missouri can recover damages in tort or
only in a contract action for breach of warraaty,
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USG iavites this court to examine two leading cases:
Sharp Brothers v. American Hoist and Derrick
Company, 703 S.W.2d 901, 902 (Mo. banc 1986),
and East River Steamship Corporation v.
Transamerica Delaval, 476 U.S. 858, 106 S.Ct
2295, 90 L.Ed.2d 865 (1986).

In Sharp Brothers, the defendant sold 2 crane, the
counterweight of which broke from irs place and
crushed the crane’s cab. There was aeither personal
injury oor other damage. The Missouri Supreme
Court, as a marter of policy, denied recovery on a
theory of strict liability in tort where the only
damage is @ the product sold. Sharp Brodhers, 703
S.W.2d & 903.

In East River Steamship Corporation, the United
States Supreme Court held in admiraity thar damage
to the ship’s turbine caused by a defect in the design
of the rurbine was an economic loss recoverable
only in warranty. There was neither personal injury
nor other damage. Justice Blackmun stated the
issue: *[W]e must decide whether a cause of action
in tort is stated when a defective product purchased
in a commercial transaction malfunctions, injuring
only the product itself and causing purely economic
loss.” 106 S.Ct at 2296. The court heid thar a
manufactarer in a commercial relationship has no
dury in tort to prevent a product from injuring itself.
Id at 2302. The court, however, specifically did
not reach the issue of whether a tort cause of action
can ever be stated in admiralty when the only
damages are economic. Id. at 2302 n. 6. East
River provides that damage w 2 product irself is
most naturaily understood as 2 warranry claim, This
is 50 because “the tort concern with safety is reduced

" wheg ag injury is only to the product itseif.” 1d. at

2302. In conmast to persomal isjury or property
damage siruarions, which commonly generate costs
the consumer is not prepared to meet, losses
incurred when a product injures only itself are
properly characterized as ‘insufficient product
value,* and are adequately addressed by warranty
law, Id. ar 2303. The court noted that economic
loss is best characterized as the failure of the
purchaser to receive the benefit of the bargain. Id.
223020 9.

USG contends thar under the rule in Sharp Brothers
and East River the School District is preciuded from
tort recovery for its damages resulting from the
installarion of Audicote. Each of these decisions,
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however, is largely inapposite to the situarion
presented by the School District. In both Sharp
Brothers and East River, the defective product
ipjured only irself. '

The School District, however, did claim damage t0
property other than the Audicote ceilings. It
claimed that Audicote released  asbestos,
contaminaring the school buildings and their
contents, thereby endangering the lives and health of
building occupants. The verd “copraminaze” is
defined as "an action by something exrernal to an
object which by entering into or by coming in
coptact with the object desmoys its puriry.”
Webster’s Third New Intermational Dictionary,
Unabridged (1966). The School District's evidence
of contamination includes the following: Audicote
was 2 textured acoustical finish coat which was
sprayed or trowelled over a plaster base coat; it
contained 13 to 17 percent asbestos; Audicote
released asbestos fibers spontaneously through
dusting; on more than one occasion the schools
sustained ceiling dropouts from water dxmage,
releasing large oumbers of fibers; the rourne
scraping and impact damage done by students could
release many millions of fibers; the fibers released
were in the *457 building environment, the air,
curtains, rugs, and fumishings. As a part of its
actual damages, the School District claimed am
amount in excess of $100,000 for costs of
replacement of a pordon of the buildings’ contents.

The School District does not allege that Audicote
failed to perform its function as plaster buz that it
contaminated the school buildings and posed a
serious risk of personal injury to those in conmct
with it. The risk here is not the type of risk that is
normally allocated berween the parties to a contract
by agreement such as that contemplated by East
River. The product in this case did ot require
replacement or repair in order to function as it was
intended. The School District’s pecuniary loss does
not arise from deterioration, internal breakage, or
agy other sort of insufficient product value. The
School District is not claiming damages because of
injury to the product itself. There is no claim for
loss of profit arising from a defect in the
performance of the product. Rather, the issue of
damages arises from replacement of a product and
other items of personal property because of a grave
personal safety risk caused by contamination of
buildings and their coatents. Moreover, East River
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specifically did not reach the issue of whether a tort
cause of action ¢an ever be stated in admiralty when
the only damages are economic. East River, 106
S.Ct at 2302, n. 6. Here, the product would nqt be
defective but for the fact that it caused a risk of
injury to others. The tort lies in the exposure of
risk to the students and other building occupants by
an unreasonably dangerous product.

As a maner of policy, Missouri law permits a
finding of liability under Restatement (Second) of
Torts § 402A (1963) when & dangerously defective
product causes personal ipjwwy. Sharp Brothers at
902. In Keener v. Dayton Electric Mfg. Co., 445
S.W.2d 362 (Mo.1969), the court announced that
the rule of suict liability was appropriate to insure
that the cost of injuries from defective products be
borne by manufacturers, not by the injured persons.
It is reasonable that Missouri should extend tort
liability to a manufacrurer whose product threatens a
substantial and unreasonable risk of harm by
releasing toxic substances into the environment, -
thereby causing damage to the property owner who
has placed the harmful product in his building. The
School District should not be prevented from
assetting an action in strict liability simply because
none of the school's occupants has yet developed
disease.  Asbestosis, other asbestos-related lung
diseases, and cancer may pot develop until decades
after exposure. A plaintiff such as the School
District should not be forced to wait until disease
manifests itself before being perminted to maintain
an action in tort against the manufacturer whose
product increases the risk of deadly disease or
serious impairment of health by releasing a harmful
substance into the eavironment. See City of
Greeaville v. W.R. Grace & Company, 827 F.2d
975, 978 (4th Cir.1987).

Review of relevant authority supports the School
District's ability to assert a claim for strict liability
against USG under the facts of this case.

Judgment affirmed.

All concur.

END OF DOCUMENT
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chance t0 listen o is.
TEZ COUPZT: All zigh:s. As I have said,

Mo, Miziello testified his fasher worked az this
plant fx3= *32 to '36,> he believed. And iz azsea:
that the Defeadans, Unized Stazes Gypsuxm, &id =as
acguire the plans vazil Febzuasy 28, 1336. The
deposition I reviewed very carefully, aa:'.‘ it cozzx
some lay opinions; for exazple, thas sénin: Miziell
died cf that - u:ha.t hapoened at this plant was the
cause of his death and alse that his daddy vas’
exposed to asbestas. I thisk Plaintiff's counsel i
probably right. The dqés.‘.:iaa has scme selevansy,
because cne issue heze is the kaeviedqe of Gnited
States Gypsum as to the danger of asbestos prior &
the tima that the ocoduct was sold; that is 1967.
It probably does have some probative value, but I
az faced with the situvation here -- with this .
despondent who is cbviocusly bitter -~ az anguished
gon who bas writtea a very asguished letzer about hl:

fZathes's experieace in the plaat. In my judg=est,

' amy prchbative value this testimeny in this deposizior

and this letter has is substantially ouzweighed EY
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beze ;.zd is =herefore risleadiag %o the jusry,
Therefoze, I sustain the chjessisn ta Miziella's
depasition. All Tighte.

MR. BOYLE: Your Henar, ene cthers masses
that I would like & take up ~—

MR. ROATAND: And thas goes t= the igsus
cf punizive dazages as well? e Couss zuled shas
is in the case, aaf I think that is pesfectly
probative, the issue of punitive damages.

TNE COURT: That's my :ul..ag pe=iod.

MR. HOYIE: Your Honor, in cannection
with the EPA documeants that were intsoduced during —

THE COURT: T want to add scmething to vhat
I just said for the recozd. _ .

I think it's also izmpostant to keep ia =minc
hezs ve have an ccsupational exposure in the depositi
He saild his daddy came home from lunch covesed wizh
white dust and he washed his face and ha:::‘.s. and sat

down at the table. Obvieusly, the Sealer Miziells

was exposed to high levels of .dust,za: eves a peried
of years, and I thiak that's one of the éii!c:en:iall
feazures in what the Junior Miriello said aad what is

in this case. That goes to the probative value of
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issae it. I dida‘t understand that vas vhat they
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- wonld not ~= I would cbjec: thas it come ia on.the

basis of hearszy.

MP, CRAMER: I thiak it has beea adcptmed
asd I think Mr. Arowvn is prepaced to state that.

MR, BOYLE: I thiak i£ you give us a cha
we can shov you whese it was aat.ldaptld.' T would
reguest if Mz, Brown would agree thas it not.hc she
to the jusy uatil we have a chance to fiad thas
rsgulation. - e e e

THE COURT: While we have got Mr. Arzwn o

' the stand, you tall e about it.

THE WITMESS: I am mot.swase Shat it was
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TRIAL COURT CAUSE NUMBER 97-4-13222

JAMES PAUL JACOBS, ET. AL. ) (
vs. . ) (
OWENS-CORNING FIBERGLAS ) (¢

CORPORATION, ET. AL. )«

IN THE DISTRICT COURT

OF

CALHOUN COUNTY, TEXAS

On the 8th day of February, 2000, the

following proceedings came on to be heard in the

above-entitled and numbered cause before the Honorable

Whayland W. Kilgore, Judge of said

Pcrt Lavaca, Calhoun County, Texas.

Court and a jury, held in

Proceedings repcrted by machine shorthand.

STARON MICRI,

RM=




APPEARANCES

FOR THE PLAINTIFFS:

ALLEN M. STEWART, ELIZABETH SCHICX & ALAN B. RICH

11

12

13

14

15

16

17

18

1ls

20

21

22

23

24

25

Baron & Budd, P.C.

The Centrum

3102 Oak Lawn Avenue, Suite 1100
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TODD J. SUDDLESON & TODD D. OGDEN
DeHay & Elliston, L.L.P.
NationsBank Plaza

901 Main Street, Suite 3500
Dallas, TX 75202

BRUCE T. BISHOP

Willcox & Savage, P.C.
1800 NationsBank Center
Norfolk, VA 23510
TELEPHONE: 757-628-5S573
FAX: 757-628-5566

EDWARD F. HOUFF

Church & Houff, P.A.

2 N. Charles Street
Suite 600 - B&0 Building
Baltimore, MD 21201
TELEPHONE: 410-539-3500
FAX: 410-539-3987 '

VIVECA D. PARKER
Morgan, Lewis & Bockius, L.L.P.
1701 Market Street
Philadelphia, PA 19103-2521
TELEPHONE: 215-963-5000
FAX: 215-963-5299
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who subsecuently work around products that come from that
plant that contain the same asbestos, contairn the same
fibers might also bg.similarly in danger of de;eloping the
disease. I believe that, at a minimum, meets our standard
of relevance.

THE COURT: Okay. Motion overruled.. What'’s
your next one? At this time.

MS. PARKER: Thank you, Your Honor. I
appreciate your openpé%s to reconsider.

Our motion regarding the Miriello issue. Mr.
Miriello was a gentleman whose father worked at the plant we
were just discussing. He worked at the plant before my )
client bought that plant. His father died from what Mr.
Miriello claims was an asbestos-related disease. ‘

What they propose to bring in is.a letter that
was written in 1950 by a distraught, grieving son of a man
whose father had‘just died. And he writes a very bitter,
distraught letter to U.S. Gypsum and says my father.worked
at your plant and now he’s died of an asbestos-related
disease.: Mr. Miriello is not a doctor, the letter doesn’t
include the man’s medical records.u;gnd, moreover, it |
appears from the documents that the father who died worked
for the company who owned the plant before we did. So he
didn‘t even work for us. And, again, we’re talking about

massive exposures over a working lifetime.
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TEZ COURT: Okay. What's your...

MR. SIMS: Very similar response to the last
issue, which is we’re here to put -- to show defendants’
knowledge, that they were put on notice. We’re not -- the
statement -- the letter isn’'t being offered to prove the
truth of the matter asserted.

THE COURT: I‘m inclined to grant that
particular motion because if they’re going to concede that
they knew -- but I don’t know -- concede that they knew
about the adverse“effec:s, that’s covered by that letter.

MS. PARKER: Yes. And the letter is 1950.
So, again, we're talkiné...

THE COURT: Well -- but if he worked in the
plant and.they concede that they knew, unless there’s
something else I‘m going to sustain the objection.

MR. SIMS: Your Honor, as I understand,
they’re conceding that massive exposures over a prolonged
period of time causes asbestos.

THE COURT: Well, but isn‘t that the problem
that the guy had in the plant?

MS. PARKER: Yes.

MR. SIMS: No, Your éonor, I don’t believe so.

THE COURT: Well, take another lock at ic,
because I'm inclined to grant that motion about reading that

letter, providing they concede they have -- concede their
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knowledge, which she says they are.

MS. PARXER: Rignt.

MR. SIMS: Of course the add;d issue, Your
Honor, of punitive damages. So beyond the mere burden, we
have to show they had actual knowledge and they acted with
malice or gross negligence, and we believe this letter goes
to that evidence.

THE COURT: Well, the letter is talking about
the grief of somebody and that‘s basically in the nature‘of
hearsay anyway. But if they’'re conceding it, and if they
do, well, then, I'm going to sustain the ocbjection.

MR. RICH: Your Honor, may I make a
suggestion? It seems to me that Your Honor‘s ruling is
based in large part on a concession that U.S. Gypsum is
prepared to make.

THE COURT: Well, if they concede it.

MR. RICH: Right. So can we get a stipulation
on the record now about what the nature of that concession
is so it can be read to the jury.

MS. PARKER: 1It’'s in our discovery responses,
Your Hoﬁor, filed in these cases.

MR. RICH: The same discovery that they don't
want us to be able to use.

MS. PARKER: No, the current discovery

responses.
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EAIGHT, BROWN & BONESTEEL
100 BUSH ST., 27TH# FLOOR
- SAN FRANCISCO, CA 94104-3925




14
15
16
17
pY:]
1s
20
21
22
23
24
25
26
27
28

1
WEDNESDAY, FESRUARY 16, 2000 ASTERNOON SESSION
---000---

PARTIAL PROCEEDINGS

THE COURT: THE NEXT MOTION I'D LIKE TO TAKE IS
THE MOTION TO EXCLUDE TEE EVIDENCE OF ARGUMENT RELATING TO
THE MURIELLO ISSUE. |

ARE YOU FROCEEDING ON THAT LETTER?

MR. EBNLEY: YES YOUR HONOR.

THE COURT: ALL RIGHT.

THERE'S A JUNE 8TH, 1950 LETTER THAT MR. MURIELLO
SENT TO U.S. GYPSUM ASSERTING TEAT HIS PATHER WORKED IN A
U.S. GYPSUM FACILITY, OCCUPATIONALLY EXPOSED TO ASBESTOS
PIBERS AND AS A RESULT DIED OF THIS. U.S. GYPSUM

ACKNOWLEDGES RECEIPT OF THIS LETTER AND THAT'S ABOUT IT.

MR. HANLEY: AND IT SIMPLY GOES TO NOTICE.

THE COURT: OF WHAT? OF A COMPLAINT?

MR. HANLEY: NOTICE OF --

WELL, YEAH. THEY DON'T DISPUTE THAT HE HAD TEE
DISEASE, BUT --

THE COURT: TEEZY DON'T ACCEPT --

SEE, THEY DON'T ACCZFT IT EITHER. IN SO FAR AS A
WRITER KNOWS TEERE HAS BEEN NO OCCUPATIONAL DISEASE MADE FOR
ON ACCOUNT FOR ASBESTOS AGAINST THAT COMPANY IN THAT PLANT.
IN FACT, SINCE JUNE 1539 THERE HA;S BEEN NO ASBZSTOS USED AT
THAT PLANT. "

MR. HANLEY: TEE IDZA IS THAT BEING ON NOTICE THAT
PEOPLE ARE GETTING SICX FROM AS3EZSTOS, THEY SHOULD HAVE BEXN

TESTED. AND THE EVIDENCE WILL BE TRAT THEZY CONDUCTED NO T=ZST

VALERIZ PAPALE, C.S.R. 6899



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

OF TEESEZ PRODUCTS.

THE COURT: COUNSIL, THE ONLY WAY TEAT ARGUMENT
MAKES SENSE IS IT THAT GUY'S FATHER HAD GOTTEN ASSESTOS AND
YOU HAVE EVIDENCE OF THAT.

MR. HANLEY: WELL, WE DO, BUT TEAT'S NOT TEE
POINT. ‘

TES COURT: THAT IS THE POINT.

MR. EANLEY: THERE'S TEE DEATH CERTIFICATE, BUT
IT'S NOT COMING IN FOR THE TRUTH ASSERTED.

THE COURT: THEN IT'S IRRELEVANT.

WEAT'S THE RELEVANCE TO THIS CASE?

MR. HANLEY: THE RELEVANCE?

THE COURT: THE NOTICE THAT SOMEONE'S COMPLAINING
ABOUT SOMETEING? '

MR. HANLEY: YES. YES.

THE COURT: WHAT IF IT TURNS OUT NOT TO BE TRUE?

MR. HANLEY: UNLESS THEY'RE ON NOTICE THAT THERE'S
AN ISSUE AND THERE'S NOTICE TEAT PEOPLE --

THE COURT: IT'S NOT RELEVANT TO THAT POINT
COUNSEL.

MR. EANLEY: ALL RIGHT.

THE COURT: SUSTAINED.

IT'S IRRELEVANT TO ANY ISSUE IN TEIS CASE.

=000~ -~
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Janet LaBella, Esquirs
David Kennedy, Esquire
Shelly Mintz, Esquice

Mary Lucasse, Esquire

On behalf of the Defeandants:

John Laevis, Esquire

‘Rebecca Slaughtsr, Esguire

George Nilsaen, Esguirce
John Singer, Esguire
Thomas F. McDonough, Esquire

Lencx G. céope:, Esguire

Betz & Strouse,

Inc.



10
11
12
i3
14
1s
16
17
18
19
20

21

w
o
(L}
¢

PROCEEDING S

(In open court, Jury present.)

TEEZ COURT: Good norniaq.

MS. LUCASSE: Your Honor, the State
vould call its next vitness, Mr. Edwvard McConnell.
Whereupon -- '

EDWARD MCCONNXELL
a witness, called for exazainatica, having been
first duly svorn, wvas exazined and testified as
follovs: A

THE CLERK: State your nase t§¢
occupation.

THE WITNESS: XMy nanme is Edvard
McConnell. I am director of plant operations at
the University of Baltimore.

DIRECT EXAMINATION

BY MS. LUCASSE:

Q. Hov long have you held that position
at the University of Baltizore? '
A. 16 years.

Q. What ares your duties as plant

ey

Betz & Strouse, Inc.
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building materials® --

TEZ COURT: Witk due respect to your
client, that is not even 2 canplcﬁc sentence.

MR. LEWIS: I kanov, but unless the
State can shov that somecne sav such a letterhead
and relied upecn it, the statement at the bot=ox is
irrelevant. That is my peint.

TEE COURT: I hate to rely upon
something that doesn’t zake any seanss. I .
cverrule =-- I will allov it in. I don’t know wvhat
the State is going to do vith it, but I will allov
it ia.

MS. TRESTMAN: Thank you, yeur Honrar.
I vill take back from the clerk the original feor
the readaction. Thank you.

(Plaintiff’s Exhibit Number P-3556 vas
received in evidence.)

MS. TRESTMAN: The next series of
docunents are P-3423, 342%, 3425, 28 aad.:o.

As to P-3423, 24 and 25, U. S. Gypsuz

Bas stipulated that those are authentic and met

- o
—y
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bearzsay. As to P-3428 and 30, U. §S. Gypsum has
also stipulated that those are auihentic;

MR. LEWIS: I would like tc take thexm
one at a time, your Honor. Let z:e shev you 3423.

MS. TRESTMAN: I have a conpictc set
for your Hener.

THE COURT: All righe.

xi. LEWIS: Your Henor, there is
already in evidence tkis lengthy Saranac repoert on '
the company that United Stataes Gypsuz bought in .
1936 and sent Dr. Gardner im to make a dust
survey, and your Honor may recall that Dr.
Schepers testified about it.

There is absolutely ne gquestion that
United States Gypsuz Cozpany as of the date of
:natizszs dust survey had knovladge that high
concentrations of asbestos dust could causae
asbestosis. Therefare, our cbjection to this
lettar is that its prejudicial iapact odutveighs
the probative value. Thare is no qncsticn'that

prior to the date cf this letier ve had notice of

.-
-
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This is a letter that apparently talks
about several cases, and I don't-knov vhiether they
vare silicosis and, if sc, they vould ne+ be
relevant, or asbestosis. This fellow is wvorried.
about his dad, he is talking about the cld
National Asbestos Company, which, of course, is
net United States Gypsum Company.

It seems to Re the only purpose of
Teally offering that is to sort of inflaze the
jury as tc what happened to this person’s dad.

The underlying argument is that a year
age, and ve concede this, we had notice in 1936
that high levels of concentratiecn will cause
asbestosis. I don’t think it is necessary and if
i€ cozmes in, its enly effect vill be to prejudice
us against the jury.

MS. TRESTMAN: Your Eonor, the State
vould like to offer tiis docuzent in addition to
the information contained already in the a&:i::ed

Nev Jersey study, this letter talks about notice

. -
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0f a case of asbestosis of a bookkeeper whose desk
vas aviy frez the machinery in the factory area.

TEE COURT: Thn intcrénct is that he
got the silicosis. Maybe ha did, maybe he
didn’‘e.

MS. TRESTMAN: If we loock at the next
letter, P-=3424, vhere Gypsuz’s assistant to the
president is responding tc the asbestosis suit.

MR. LEWIS: This i{s at least double
hearsay, that is, there is a suit against somebody
by an assistant bockkeeper vho alleges that he got
sozething vrong vith hia at the old National =-- it
is double hearsay, yocur Eonor, and, as= I say,
clearly ve already have notice of the dangers of
high lcvcls,'and I think any probative value is
outveighed by its p:cjudicial.ingact.

THEZ COURT: Walt a minute, let =e
understand you. As to 3423, you want this in to
shov that -some eaployes éot silicesis or
asbaestosis sitting 200 feet avay fro=m nachiht:y?

MS. TRESTMAN: We wvant it in, your

-
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Honor, for U. S. Gypsuz‘s notice of the claiz
being made with regard tc asbestosis from those
circuastances in an cccupational setting, and with
regard to Mr. Levis’ nov stated challenge toc the
hearsay, I remind counsel that U. S. Gypsuz has
already stipulated that this docuzment is authentic
and not haearsay.

MR. LEWIS: No, there is no questicn,
your Eonor, this was vritten by United Stafcs
Gypsum. I aa saying the point is that it in turn
relates to hearsay. Also, Ms. Trestzan t;lks
about notice. If your Eonor turas to J424, United
States Gypsuzm Coapany quite properly says ve are
glad to cocpearate vith you, but your son’s letter
does not give us sufficient detail.

This is a very, vary unclear letter
containing double hearsay about some unkaowvwn
person at some plant that ve didn’t known.

) MS. TRESTMAN: Th;n, your iogog, it
you go through the series of correspondence wvhick

clarisies scme of the confusion that Mr. Laevis

- et
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appareatly has about the situation by looking at
P=1428 and 30, additional dc:ailsla:c provided.

In particular, im P-31428 the general counsel for
United States Gypsu=z Company to wvhez tihis matter
had been referred in the prior letters is being
told further adoeut vhat the claizs vere, and in
this case it is not admitted for the truth of what
is being said, but with regard to the clains being
nade about the case that wvas instituted conceraing
asbestosis azmong an exzployes of the company that
tiey bad bought concerning somecne who vorked in
the office and not in an industrial setting.

MR. LEWIS: Your Honor, there kas to
be sone limit on this notics point. It seaens to
ne for notice to be relevant, thers has to have
sone specificity, some credibility te it, because
othervise vhat 1s.qoinq toc happen this afternoen
is wvhen the State gets bcath'dewn cn a hearsay
objecticn, then they will say vell, viy don’t ve
try notice, and a letter that is cozing up tiat

soaibedy wrote to U. S. Gypsuzm in 1950 and

»
.-
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said "You killed my father” and bhe is referring
actually te the old National Asbcsfos plant, but
they want that in pot for the trutk, but for
notice, and I a3 saying that cannot be used as a
backdoer to poisen this jusy.

| MS. TRESTMAN: Yeur Honer, if I can
rezain seated?

THEE COURT: Yes, you can :taain'
seated.
| MS. TRESTMAN: I saee nothing secondazy
er in some vay less izmportant in evidence the .
issue of notice as Mzr. Levis apparently dses.
This jury is entitled to hear what U. S. Gypsunm
had notice did or vhat it did in response to
that. There is nething secondary or tainted or
less propes for evidence cozing in for that
purpose.
TEE COURT: All right. The Court will

overrtle the objecticon. The Court will gllev it
for the purpese cf notice. ¥We are talking about

3423, 24 and 2s8.

-
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(Plaintiff’s Exkibits Numbers P-3423,
P=3424¢, and P-3428 vers received in evidence.)

MS. TRESTMAN: There vas also, your
Honor, in the series 25 --

THEE COURT: The entire series you
vanted in?

MS. TRESTMAN: Yes, your Honeor.

HR; LEWIS: I have a separate
problea. ' '

THE COURT: With 257

MR. LEWIS: Yes. It seezs tobna 25 in
addition to the prejudicial impact tkat I wis
talking about earlier, here you have got comments
that have got nothing to do with the case. They
are talking about lavyers and runners for
lavyers. That rea2lly has -~

THE COURT: What notica does this
give?

MS. TRESTMAN: Iéﬁccnplct‘s the series
of correspondence, your Honor. Iz teras of giving

cozplete meaning to the series, who the parties

Betz & Strouse, Iac.
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are for the cozpleteness of the set.

TEE COURT: No, no, I in going o
sustain the objection to tiis. I deon’t thiznk we
need it for the cozpleteness of the documents as
to what I azm talking abeuz, 23, 24 and 28. VWwWha<z
about 3407

MR. LEWIS: 30, your EBonor, my preblen
is wvith :cspoc£ 0 the last tvo paragraphs on the
£irst page. There United States Gypsum Cempany is
talking abosut suits from dﬁs: in gypsu=m
operation. I think it is abundantly clear in this
case that gypsuz has no asbestos in it, it is an
entirely different thing. I think it is
prejudicial to talk about 1937 lavsuits against
the company for a product that had nothing to do
vith asbestos. Beyond that, I bave no objection
to the letter, but I do object to those twe
paragraphs being included.

THE COURT: Ms. Trest:an. '

MS. TRESTMAN: Yes, your Honeor, I anm

lesoking tec the second page.

-
a
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THE COURT: Go ahead.

MS. TRESTMAN: We will vithdrav the
reguest for 3430.

THEE COURT: Very vell.

MS. TRESTMAN: Just to clarify, wvhas
has nov been adzitted is 3423, 24 and 287

THE COORT: That is correct.

MS. TRESTMAN: Thank yeu,

MR. LEWIS: I gather pursuant ﬁo the
guidelines --

TEE COURT: For notice.

¥R. LEWIS: =-- vith some stateaent to
the jury for netice?

TEE COURT: That is correct.

NS. TRESTMAN: For the record, tle
neaxt seriaes of documents is P=3403, 3426, 3427 --

MR. LEWIS: I am sorry, 34-vhat?

MSs. TRESI!Ak: 3426, 3427, 3431, 34136,
3451, :455, 3492. That is it~in that ;cgiq;, your
HEonor. I believe that U. S. Gypsua has p:c§iously

stipulated to the admissibility of all of these

Be%z & Strouse, Inc.
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MR. LEWIS: 3403 no objection. 3426,
ne cbjection. 3427, no objection. 3431, neo
cbjection. 3436, no objectien. 3451, no
cbjection. 3453, no objection. No cbjecticn to
3492.

THEE COURT: Very vell. XMack thez in.

(Plaintiff’s Exhibits Nuzbers P-3403,
P=3426,. P~3427, P~3431, P-3436, P-3451, P=3453,
P=3492 wvere received in evidencs.)

MS. TRESTMAN: Tle n;x: series of
documents, your Honor, is Plaintiff’s Exhibits
P=-3513, 3516 and 3517.

. MR. LEWIS: There are object=ions to
all three, your Honor.

MS. TRESTMAN: I wvill hand up a copy
to your Eonor in one zmozent.

. TEHE coanr:‘ Let ze see thc.docuncnts.
MS. TRESTMAN: Yes, your Henor. TFor
:hi Tecord, U. S. Gypsum has already stipulated

that 31513 and 3517 are authentic and not hearsay.

Betz & Strouse, Inc.
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MR. LEWIS: I would like to focus on
3516 first, your Honor, because this is exactly
the point I wvas making earlier. This is a letter
to United States Gypsu= Conpany in 1950 which in
effect accuses United States Gypsua Company ' of
murdering the auther’s father. It begins by
saying --

rné COURT: Wait a minute, Mr. lLewis,
did you stipulate tec the authenticity of this
docuzent?

MS. TRESTMAN: Neo, your Bonc:;

TEE COQURT: Under wvhat tﬁee:y is i
being admitted?

MR, LEWIS: Notice, I assume, your
Ronor.

-MS., TRESTMAN: Yes, your Honer, it vas
produced from the files of U. S. Gypsuz Company,
responded to by P-3S517 ahd, again, with regazd to

-

notice.

THEZ COURT: We have got a letter froa

someone, I don’t knov from what --

-
"1
.
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MS. TRESTMAN: In the files -- I a=
only dealing with autsenticity :i:st.r This was
produced froaz the files of the United States
Gypsuz Cozpany.

THE COURT: It is obviously hearsay.
What pigeonhole are ve going to put it in te =make
it adzissible?

Hé. TRESTMAN: Notice. It is .
authentic and being cffered for ;o:icc ef the
contents. 3517 is the response by the company to
35186. |

MR. LEWIS: Your Honor, there is neo
question this piece of paper arrived in the mail.
There is no question the United States Gypsunm
Company made a response and pceinted out to the
perscn that the company, United States Gypsu=z
Cozpany, dida‘t own thc_plant vien this person’s
father apparzently contracted asbestosis, but thkis
is just n;ticc going wild. ) '
There is no question that in 1936 Zzaom

the dust surveys ve knev o:_thc dangers cof

Betz & Strouse, Inc.
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asbestosis from high levels. Nov vhat the S:ate
wants to do is put in a letter saying "I wvant %o
congratulate you and your wvonderful products, "
talking adout us being like a cave man era, that
their fazily has never been the sane since dad
died. It is their same business record theory,
your Honer. That is, if a company gets a letter,
they are stuck vith it for the truth of its
contents and if they don’t get it that wvay, they
say ve will try nctice.

Your Honor, this docuxment cries out
for mistrial if it is flocated %o the jury.’

THE COURT: No, I agree. We got 2
letter -- ne, I don’t think this is a basis to
give notice to anybody based upon the letter and
the respcocnse, then, of course, vould be
irrelevang. '

MR. LEWIS: I tkiank the death
certificate for the same reasca, your Eonor, vhich
is the third document.

MS. TRESTMAN: Your Honor, I a=

Betz & Strouse, Inc.
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sorzry. First of all, again, Mr. Levis
mischaracterizes vhat I said. 3516 wvas not ever
offered by the State as 2 business record and then
sonehov recaptured as sczetlhing ealse. We offered
it for notice only. )

THE COURT: No, I’m net going to
accept it for notice. I got a letter and it
doesn’t even talk abeut -- no indicia of even
raliabdility. Autheaticity, I assuxze vhoaver vrote
it is the autdor of it. I azm not going to géccpt
this as notice.

MS. TRESTMAN: Your Honor, with regard
tc the letter, the death certificate itself vhich
is a public recerd and, therefore,
scl:-authnnticatiné and wvhich I rezind U. S.
Gypsum that they have already stipulated that it
is authentic and not hearsay, and as tc 3517 even
assumning that the Court dces not allov 3516, the
State still moves the ad:is:iﬁn of 31513 gnd asi?
vithout 3S516. -

TEFX COURT: I am not going to alloevw

Betz & Strouse, Inc.
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3816, 3517 for the reason I previously indicated.
Now, 1813, that is the death certificate.

MR. LEWIS5: What is the jury going to
do wich that, your Eonor? No guestion Mr.
Mariella diad. 0Of course, the death certificate, .
I agree it is a competant docuzment. I don‘t know
vhether under the lav it then is self-proving to
show cause of death. B3ut vhat is the jury
supposed to do with a deat: certificate?

TEE COURT: Sustain the objection. I
az not goling to recaive it.

MS. TRESTMAN: The next docunent is
P-3439. U. S. Gypsuaz has already stipulated that
this document is avthentic and net hearsay.
Counsel for U. S. Gypsum had cffered te give us
the ccmplete document, and I think wve will
prebably still == thank you. Is this an extra
copy? . | -

MR. LEWIS: Yes. Are you offering the
complete docuzent?

MS. TRESTMAN: VYes, T am offering tae

Betz & Strouse, Inc.
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WESLEY THEOLOGICAL SEMINARY OF
THE UNITED METHODIST CHURCH,
Appeilant,

v.
UNITED STATES GYPSUM COMPANY.
No. 83-1144.

United States Court of Appeals,
District of Columbia Circuit.

Argued Feb. 22, 1989.

Decided May 19, 1989.
Rehearing and Rehearing En Banc Denied Aug. 11,
1989.

Building owner brought action against manufacturer
of asbestos-containing products after owner
discovered that manufacturer’s products were used
in conmstruction of building. The United States
District Court for the District of Columbia, Joyce
Hens Green, J., entered judgment for manufacturer,
aod owner appealed. The Court of Appeals,
Stephen F. Williams, Circuit Judge, held thar: (1)
retroactive amendment of stanute of repose did not
violate due process, but (2) owner was not entitied
to punitive damages in connection with breach of
warranty claim.

Reversed and remanded.

{1]) CONSTITUTIONAL LAW &= 308

92%x308

Retroactive amendment of sttute of repose to
exclude manufacturer of asbestos- conmtaining
products did pot violate due process despite
“manufacrurer’s contention that statute of repose was
by namre substantive and that rewoactive
amendment was thus improper, D.C.Code 1981, §
12-310; U.5.C.A. Const.Amends. §, 14.

1) LIMITATION OF ACTIONS &= 6(1)
241k6(1)

Retroactive amendment of stanute of repose to
exclude manufacrurer of asbestos- coptaining
products did not violate due process despite
manufacturer’s contention thar statute of repose was
by namre substantive and that regoxctive
amendment was thus improper. D.C.Code 1981, §
12-310; U.S.C.A. Const. Amends. 5, 14.

Copr. © West 2000 No Claim to Orig. U.S. Gowt. Works

(2] EVIDENCE &= 146

157k146

In products liability action against manufacturer of
asbestos-containing products, dismict court acted
within its discretion in ruling that prejudicial effect
of leter to manufacturer about asbestos dust hazard
at its plant ourweighed any probative value it might
bave on issue of manmufacrurer's knowing
conceaiment of asbestos danger.

[3] DAMAGES = 91(1)

115k91(1)

Plaintiff in products lisbility action against
manufacturer of ssbestos- coptaining products failed
1o esublish that manufacrurer’s knowledge of
asbestos hazards reflected malice or wantonness that
would justify award of punitive damages on breach
of warranty claim.

*120 **361 Appeal from the United States Districr
Court for the District of Columbia (Civil Action
No. 85-01606).

Peter T. Enslein, Washington, D.C., with whom -

James M. Hanny, Landover, Md., and Michelle A.
Parfit, Washington, D.C., were on the brief, for

appellant.

Thomas B. Kenworthy, Philadeiphia, Pa., with
whom Grace E. Speights, Washington, D.C., was
on the brief, for appellee.

Frederick D. Cooke, Jr., Corp. Couasel, Charles
L. Reischel, Deputy Corp. Counsel, and Luz
Alexander Prager, Asst. Deputy Corp. Counsel,
Washington, D.C., were on the brief for amicus
curize, urging reversal and remand.

Before STARR., WILLIAMS and D.H.
GINSBURG, Circuit Judges.

Opinion for the Court filed by Circuit Judge
WILLIAMS.

STEPHEN F. WILLIAMS, Circuit Judge:

A firfn or firms that constructed buildings for The
Wesley Theological Seminary in 1957-60 used
ceiling tiles purchased from the defendant, United
Sares Gypsum Company. The tles conrained
asbestos. [n early 1984 an indusmial hygienist
retained by Wesley reported thar the ceilings bad

Westlan
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released asbestos fibers in the past and would do so
in the fumwre. Wesley then began a removal
program. Oun May 17, 1985 it filed a diversity
action in tort and contract against.U.S. Gypsum and
others.

Among the defenses invoked by U.S. Gypsum's
answer was the then operative version of a starute of
repose, D.C.Code § 12-310 (1981). This starute
barred ceruin actions for injury resulting from
defective improvements to real property if the injury
occurred more than 10 years after the improvement's
completion. The parties quarrel over whether the
starute is a3 subspecies of statute of limitation or
belongs to a different species altogether. We do ot
enter into this semantic dispute, but we note that the
sanute is cerminly distinct from a conventional
stanute of limitation in that the bar operates not when
the suit is filed too late, but when the “igjury °
occurs too late—here, more than 10 years after
completion of the improvement. Here, although
elemenrs of the analytc chain by which § 12-310
would probably operaze to bar the claim are
disputed, it seems highly likely that it would have
done so but for an amendment (to be discussed
shontly) that was enacted in 1987. First, there is at
least 2 very suong argument that for purposes of §
12- 310 0o “injury® occurred until after the passage
of 10 years. Cf Bussineau v. President and
Directors of Georgetown College, S18 A.2d 423,
425, 428, 435 (D.C.1986) (equating accrual of a
cause of action for starute of limitation purposes
with occurrence of “injury” and requiring that the
injury be discoverable with reasonable diligence).
Second, under the decision of the Court of Appeals
of the District of Columbia in J.H. Westerman Co.
v. Fireman's Fund Ins. Co., 499 A.2d 116
(D.C.198S), the stamte protected manufacturers of a
component of an improvement,

On February 28, 1987, however, District Law 6-
202 came into effect, reversing the Westerman
decision and removing this critical element in U.S.
Gypsum's use of § 12-310 as 2 defense. The
amendment made thé swarute inapplicable w0 “any
manufacturer or supplier of any equipment or
machinery or other articles installed in a structure
upon real property.® D.C. Law 6-202, 34 D.C.R.
527 (1987), codified ar D.C.Code §§ 12-301, 12-
3100b)X2)(4), (Michie Supp.1988). It was
expressly made ®12]1 **362 applicable to actions
pending in a court on July 1, 1986. See D.C.Code

§ 12-311 note (Michie Supp.1988); D.C. Law 6-
202. § 6.

The diswmict count granted partial summary
judgment for U.S. Gypsum on Wesley's tort claims,
applying the earlier version of D.C.Code § 12-310.
The court reasoned thar that version conferred on
defendant a “substantive® right not to be sued,
which vested before 1987, and thar therefore any
retroactive divestment of its protection would violate
defendant's rights under the due process clause of
the Fifth Amendment

The case wear to wial on Wesley's breach of
warranty claims, and a jury found U.S. Gypsum free
of liability. The district court entered judgment
accordingly. Wesley argues here that the court
erred in invalidaring the retroactive amendment of
the starute of repose. It also claims error in certain
evidentary rulings., and in the district court's
directed verdict against Wesiey on the pumitive
damages component of its contract claim. ‘

We reverse the judgment of the wial court
dismissing Wesley's tort claim and affirm in all
other respects.

L RETROACTIVE REPEAL OF THE STATUTE
OF REPOSE

{1] The parties agree thar if § 12-310 were a starute
of limitarion the due process clause would not
prevent the Distict from extending the period and
thereby reviving 2 cause of action that the starute
had expunged. See Inrernational Union of Electrical
Workers v. Robbins & Myers, Inc., 429 U.S. 229,
67 S.Cu 44], 50 L.Ed.2d 427 (1976); Chase
Securities Corp. v. Donaidson, 325 U.S. 304, 65

S.Cr. 1137, 89 L.Ed. 1628 (1945); Campbell v.

Hoit, 115 U.S. 620, 6 S.Ct. 209, 29 L.Ed. 483
(1885). The defendant claims to find in Chase and
Campbell a simple dichotomy berween procedure
and subsunce, under which changes in purely
procedural provisions may be retroactive while
changes in substantive ones may not.  This
constitutes the major premise of a proposed
syllogism. Defendant would add a minor premise,
thar stibates of repose are substantive. The desired
result follows automarically.

We inay m fact resolve this case, however, without
classifying the District's starute as substantive or
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procedural. The cases simply do not support
defendant’s major premise.

First, the cases upholding retroactive applicarion of
amendments of stanutes of limitarions by 50 means
give the procedure/substance distinction anything
like the place that U.S. Gypsum suggests. Robbins
and Campbell do not mention it. Chase does so, but
in terms thar fall far short of establishing
defendant's theory. Justice Jackson wrote:

The absmract logic of the distinction between
substantive rights and remedial or procedural rights
may not be clear-cut, but it has been found a
workable concept to point up the real and valid
difference between rules in which stability is of
prime importance and those in which flexibility is 2
wmore important value.

325 U.S. a 314, 65 S.Cr. at 1142, While the
sentence lends some support to defendant’s major
premise, it reformulates the distinction as being
berween rules for which "stability”® is important and
ones for which “flexibility® is cridcal. Justice
Jackson then rurned to a lengthy quotation from an
opinion writtea by Justice Hoimes as Chief Justice
of the Supreme Judicial Court of Massachusets.
After a passage tulking of the inexactiude of
constitutional restraints, “end[ing] in a penumbra
where the Legislature has a ceruain freedom in fixing
the line,” [FN1] Justice Holmes proceeds (in the
quotarion) to a characteristic statement of an eatirely
functional test:

FNl. For a discussion of judicial use of the
‘pezumbra’ meuphor, see Burr Healy, ‘Penumbra’:
The Roots of a Legal Meapbor, |5 Hastngs Con.
Law Q. 81 (1987).

But however that may be, muitirudes of cases have
recognized the power of the Legislarure to call a
liability inro being where there was noze before, if
the circumstances were such as to appeal with some
strength to the prevailing views of justice, and if
theobmclexnthcw:yofmzmonseemed
small.
*122 **363 325 U.S. a 315, 65 S.Cr. at 1143,
quoting Danforth v. Groton Water Co., 178 Mass.
472, 476, 59 N.E. 1033 (1901).

Later decisions have emphatically confirmed
Holmes's view of the maer, both in its
functionalisia and in its hint of the lesway opea to
legislarive bodies. Thus in Usery v. Turner Elkhorn

Mining Co., 428 U.S. 1, 96 S.Ct. 2882. 49
L.Ed.2d 752 (1976), the Court approved Congress's
creation of an entirely new liability of coal mine
operators for death or illness of miners where
linked, through a series of stringent presumprions
(some of them irrebutable), to work in an operator’s
mines, even if the work long antedated the passage
of the stanate. The Court deait curtly with the due
process objection based on rewroactivity, seemingly
testing the starute merely for rationaliry:

{L]egislative Acts adjusting the burdens and
benefits of economic life come to the Court with a

presumption of constitutionality, and ... the burden

is on one complaining of a due process violartion to

establish thar the legislarure has acted in an

arbirary and irrational way.... [Olur cases are

clear that legislation readjusting righrs and burdens

is ot unlawful solely because it upsets otherwise

settled expectations. This is true even though the

effect of the legisiation is to impose a new duty or

liability based on past acts.

428 U.S. at 15-16, 96 S.Cu at 2892 (citations
omitted). And in Pension Benefit Guaranty Corp.
v. RA Gnay & Co., 467 U.S. 717, 104 S.Ct.
2709, 81 L.Ed.2d 601 (1984), the Court sustained
the imposition of a novel “withdrawal liability* on
employers who withdrew from multi-employer
pmonplnsbeforemepasageofmebm'dm

creating legislation. Again the Court invoked the
modest °“rationality® standards that it gemeraily
applies 10 "economic”® legislation:

(Tlhe strong deference accorded legislation in the
field of national economic policy is no less
applicable when that legislation is applied
reqoactively. Provided that the retroactive
applicarion of a starute is supported by a legitimate
legistative purpose furthered by rational means,

judgments about the wisdom of such legislarion
remain within the exclusive province of the
legislative and executive branches....

To be sure ... reroactive legistation does bave to

meet a burden not faced by legislarion that has only

future effects.... But that burden is met simply by

showing that the remoactive application of the

legislation is irself justified by a rarional legisiarive

purpose.

467°U.S. ar 729-30, 104 S.Ct. at 2717-18.

At this point, therefore, any substance/procedure
dichotomy suggested by Chase is either completely
defunct or, at the very most, establishes procedural
rules as a safe harbor within which a legislarure may
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freely make retroactive changes.

Applicarion of Turner Elkhom and Gray is not
difficult here. We canmnot say it is irrarional for the
District to decide that the losses due to defects in
building materials discovered long after installation
shouid fall on the supplier rather than the building's
owner. [ndeed, defendant makes no claim of
irratiopality. Moreover, defendant’s equities are not
especially powerful; the smarute of repose became
law only in 1972, see Pub.L. No. 92-579, 86 Sar.
1275 (1972), about 12 years after the last building at
issue was completed. Thus defendant made the sales
without reliance on the starute. See Turner Elkhorn,
428 U.S. &t 17 & 0. 16, 96 S.Cz. ar 2893 & n. 16
(discussing relevance of a party’s reliznce on prior
law).

Noge of this is o deny U.S. Gypsum’s arguments
that there are real distinctions between 2 statute of
limitation and one of repose. Defendant frames the
distinction around the existence of a cause of action,
saying that a stamute of repose prevents one from
ever coming into existence (unless the terms are
satisfied), whereas a statute of limitation causes the
expirarion of an existing cause of action. We think
this line of distincion may be somewhat
metaphysical. If a stanute of limitation extinguishes
an undiscoverable cause of action, as some do, one
could easily recharacterize it as a statute of repose:
so viewed, *123 **364 it prevents the claim from
ever accruing (with discovery, or the possibility of
discovery, being a necessary component of accrual).
Thus we rest more confidence in the distinction
suggested earlier, in terms of the event that sarisfies
the starute (i.e., an injury, for a stamute of repose;
filing of suit, for a starute of limitation). But we
need not tarry with these theoretical points. Even if
they proved that starutes of repose were substantive
it would not advance our resolution of the
construtional claim.

U.S. Gypsum seeks to distinguish such cases as
Turper Elkhorn and Gray on the ground that the
present case is not one “where the legislature is
imposing liability for past acts which bad not
previously been legisiatively addressed ar all.*
Appellee’s Brief ar 12-13. We fail to perceive a
distinction of constirutional magnitude between an
expectation of nmponliability tat arises from
legislative silence and common law ponliability, aad
one that arises from the type of affirmative

legislative action present ia this case. For support
the defeadant cites Bradley v. Richmond School
Board, 416 U.S. 696, 720, 94 S.Ct. 2006, 2020, 40
L.Ed.2d 476 (1974), which addresses a quite
different issue—-the factors a court, confronted with a
change in law during the pendency of litigation,
should consider in deciding whether to apply the
new law in the absence of specific legislarive
guidance. See id. ar 710-16, 94 S.Cr. ar 2015-19;
United States v. Schooner Peggy, & '.S. (1 Cranch)
103, 110, 2 L.E4. 49 (1801).

Accordingly, we must reverse the district court’s
decision invalidating the retroactive effectiveness of
the statute of repose.

II. EVIDENTIARY RULINGS

(2] Wesley appeals from the district court’s decision
to exclude certain exhibits and expert testimony that
it argues it peeded to prove that U.S. Gypsum
knowingly concealed the asbestos danger. We
affitn e rulings of the district court on
substantially the grounds stated and limit our
discussion to a single disputed exhibit.

PX-510 is a lemer addressed 10 2 U.S. Gypsum
executive in 1936, summarizing the results of
studies carried out in U.S. Gypsum’s piant by a Dr.
Leroy Gardner. Dr. Gardner concluded that a
serious asbestos dust hazard existed in the plant. He
discussed other studies which proposed a maximum
safe level of “five million particles of free silica per
cubic foot of air.” He distinguished silica dust from
asbestos dust, however, and concluded thar this
standard was not necessarily applicable to asbestos
dust,

Wesley seeks to treat as 2 smoking gun the letter's
observation that “[tJhere is no standard for safe
concenrration of asbestos dust comparable to the
value just given for free silica dust.® In comtext,
however, this is simply a statement that, due to the
absence of enough research, no ome could yet
identify the safe level for occupational exposure.
Similarly, the letter’'s discussion of an asbestos dust
study which found a 10% asbestosis rate among
workers exposed to five million particles per cubic
foot of dust was of remote relevance at best. While
it suggests that U.S. Gypsum was on notice that the
safe level for occupational exposure to asbestos dust
on a full-time basis was less than five million
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particles per cubic foot of air, it does almost nothing
10 establish Wesley’s central thesis—thar the
defendant was aware that asbestos-containing ceiling
tiles, . once installed, created  hazardous
conceatrations.

Thus the district court was well within its discretion

in ruling the leter unduly prejudicial. Moreover,
for any proper purpose the exhibit was cumularive;
U.S. Gypsum admitted in its opening statement o
the jurors that for years there had been no question
that asbestos caused disease a high-level
occuparional exposures over long periods of time.
See Tr. 40.

1. DIRECTED VERDICT ON PUNTTIVE
DAMAGE CLAIM

[3] The district coust entered a2 directed verdict
against Wesley on its claim for punitive damages for
the alleged breach of warranty. We doubt thar such
a direction of verdict could ever be reversible error
*124 **365 where the jury rejects the substntive
claim to which the request for punitive damages is
appended; exoneration on the subsantive claim
seems to moot the issue of punitive damages. The
court's direction of the verdict in no way reduced
the evidence available to the jury. And while
inclusion of a charge on punitives might have given
a derogatory tinge to the actual evidence, and to the
defendant itself, plaintiff had no legal right to any
such spillover.

In any event, a directed verdict “is proper only if,
viewing the evidence in the light most favorable o
the plaintiff and giving him the advantage of every
fair and reasopable inference that the evidence may
permit, there can be but one reasonable conciusion
drawn.” Richardson v. Richardson-Merrell, Inc.,
857 F.24 823, 827 (D.C.Cir.1988). Here only one
conclusion could have been drawn. If indeed
punitive damages are recoverable on a warranty
claim, then in order to be eatitied to have its
punitive damages clajm go to the jury, District law
required Wesley to offer evidence of conduct
“outrageous, characterized by malice, wantonness,
gross fraud, reckiessness, or willful disregard of the
plaindiff's rights.® Sere v. Group Hospitalization,
Inc., 443 A.2d 33, 37 (D.C.). cert. denied, 459
U.S. 912, 103 S.Ct. 221, 74 L.Ed.2d 176 (1982).
Plaintiff clearly did not prove thar defendant's
knowledge of asbestos hazards could justify such a

brand on its conduct. [FN2]

FN2. Of course our decision bere does not speak
agy punitive damages claim that plaintiff may assen
ou its twore claim on remand.

IV. CONCLUSION

Although rejecting the errors asserted by plainsiff as
to the disputed evidenriary rulings and the partial
directed verdict, we must reverse the judgment on
account of the dismissal of the tort claim and
remand for further proczedings consistent with this
opinion.

So ordered.
END OF DOCUMENT
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MOTION LV LIMINE
OF DEFENDANT UNITED STATES GYPSUM COMPANY TO EXCLUDE

N N - N

Defendant United States Gypsum Company (‘U.S. Gypsum”) hereby moves in
limine to exclude argument and evidence relating to animal asbestosis experiments conducted at
the Saranac Laboratory in New York in the late 1930s and early 1940s.

1. Plaintiff may seek to introduce evidence and argue that the Saranac
experiments established that asbestos causes cancer in hurnans, and that U.S. Gypsum
paricipated in improperly concealing that ﬁndmg

2. The argument is not supported by the evidence. Courts that.havc
examined the documents has concluded that (i) there was no concealment, (ii) the observations
allegedly concealed had no scientific validity in any event, and (iii) the alleged concealment,
even if it occurred, could not have caused any harm to plaintiff. Moreover, U.S. Gypsum neither
sent nor received the majority of the Saranac documents.

3. If the Saranac documents that plaintiff selects are admitted, and plaintiff
is permitted to assert that the documents show improper suppression of valid scientific evidence,
U.S. Gypsum will be irreparably prejudiced.

4. The Saranac documents are inadmissible because they are irrelevant and
their admission would create a substantial danger of unfair prejudice and jury confusion.V See
Perimutter v. United St.ates Gypsum Co., No. 87 M 510, Tr. at 595-99 (D. Colo. May 6, 1991);

J.H. Snyder Co. v. Carey Canada, Inc., No. C 728 816, Order (Cal. Super., L.A. Cty. Apr. 18,

) The documents also are inadmissible hearsay. and the evidence lacks authentication,
foundation and/or identification. U.S. Gypsum reserves these objections, but does not
present them fully herein.



1994).

concealment:

6.

s. Courts that have examined the evidence have concluded that there was no

The Saranac documents do not contain “any evidence . . . linking
U.S. Gypsum to efforts to conceal the results or to pressure Dr.
Gardner or his successors to limit publication of their findings.”

Sealover v. Carey Canada, 793 F. Supp. 569, 577
M.D. Pa. 1992).

No “evil motive can be imputed to USG for following Dr.
Gardner’s advice™ to omit the observations of the eleven mice from
the final report.

Pigozzi v. United States Gypsum Co., No. 98 L
04457, slip op. at 3 (1ll. Cir., Cook Cty. Aug. 15,
1999).

“What [ saw was minimal evidence with respect to Gypsum
connecting them to the study . . . in that they struck a provision
relating to cancer, for perhaps good reasons and maybe perhaps for
bad reasons, but that it was done in a fair exchange of ideas at the
time.”

Davis v. Armstrong World Indus., 86-CIV-763 (W.
Va Cir., Monongalia Cty. June 30, 1988).

“[T]here certainly couldn’t be any proximate cause from it because the
information was disseminated, there wasn’t any secret kept about it.”

Board of Educ. of City of Detroit, Tr. at 19 (Mich.
. Cir., Wayne Cty. Sept. 4, 1992).

Courts that have examined the evidence have concluded that the Saranac

experiments did not establish an asbestos-cancer link:



. *“[T]Just a simple analysis of relevance based upon the scientific ~
really I don’t mean to be unkind about the plaintiff’s position here,
but the scientific worthlessness of the minuscule information that
U.S. Gypsum had or at least that plaintiffs can establish that U.S.

Gypsum had....”
Lammers v. OwensCorning Fiberglas Corp., No.
97CV 005649, Tr. at 56-57 (Wis. Cir., Milwaukee
Cty. Jan. 29, 1999).
. The Saranac experiments reveal “a lack of sound research.”

Pigozzi, slip op. at 2.

. “Dr. Gardner found only a possible relationship between exposure
to massive amounts of asbestos and malignant tumors in white
mice. He himself stated that the implications were unclear. ...”

Sealover, 793 F. Supp. at 575.

. “When you look at Dr. Gardner's report there is no credibility
attached to that issue. He says there isn’t. He says it is suspect.
There just isn’t anything there.”

Board of Educ. of City of Detroit v. Celotex Corp.,
No. 84-429-634-NP, Tr. at 23-24 (Mich. Cir.,
Wayne Cty. Oct. 20, 1989).
. “T am satisfied that there was no scientific validity or no scientific
basis then based upon Gardner’s studies for the conclusion that
there was a tie in with cancer.”

Board of Educ. of City of Derroit, Tr. at 18-19
(Mich. Cir., Wayne Cty. Sept. 4, 1992).

For the foregoing reasons, U.S. Gypsum respectfully requests that this Court enter
an order in limine precluding plaintiff from introducing any argument or evidence concerning
-animal experiments conducted by Dr. LeRoy Gardner at the Saranac Laboratory in the Jate 1930s

and early 1940s.

(93]



MEMORANDUM OF LAW IN SUPPORT OF MOTION IV LIMINE
OF DEFENDANT UNITED STATES GYPSUM COMPANY TO EXCLUDE

ARGUMENT AND EVIDENCE RELATING TO THE SARANAC EXPERIMENTS

Defendant United States Gypsum Company (“U.S. Gypsum™) submits this memorandum
of law in support of its motion in limine to exclude argument and evidence that U.S. Gypsum
participated with other manufacturers in an effort to suppress certain results of the Saranac
experiments. This argument is no; supported by the evidence, and allowing plaintiff to so argue
would irreparably prejudice U.S. Gypsum. The documents show no such conduct by U.S.
Gypsum — indeed, the documents indicate that U.S. Gypsum never was apprised of or
participated in any allegedly improper conduct . The Saranac documents are inadmissible
because they are irrelevant and their admission would create a substantial danger of unfair
prejudice and jury confusion.V

The purpose of the Saranac experiments was to study the manifestation of asbestosis in
laboratory animals. The first step was to induce asbestosis by injection of asbestos into and the
inhalation of hundreds of millions of raw asbestos fibers by a variety of animals, including
guinea pigs, cats, rats, rabbits and mice. No attempt was made to sirnulate levels associated with
handling of finished products containing only minor amounts of asbestos.

. Plaintiff argues that the experiments proved that asbestos causes cancer in humans and
that the companies that funded the experiments improperly suppressed this finding. The basis for
the argument is that Dr. Gardner, who conducted the experiments, observed tumors in eleven out
of the hundreds of animals he used. Plaintiff’s argument is ﬂgsly contradicted by Dr. Gardner

himself and numerous other eminent scientists who followed up on, spoke and wrote about, and

1/ The documents also are inadmissible hearsay, and the evidence lacks authentication, foundarion and/or identification.
U.S. Gypsum reserves these objections, but does not present them fully herein.



rejected the tumor observations. Moreover, plaintiff’s argument has been rejected by courts that
have examined the evidence. Those courts have concluded that:

. The Saranac documents do not contain “any evidence . . . linking
U.S. Gypsum to efforts to conceal the results or to pressure Dr.
Gardner or his successors to limit publication of their findings.”
Sealover v. Carey Canada, 793 F. Supp. 569, 577 (M.D.
Pa. 1992) (Exhibit A).

. No “evil motive can be imputed to USG for following Dr.
Gardner’s advice™ to omit the observations of the eleven mice from

the final report.
Pigozzi v. United States Gypsum Co., No. 98 L 04457, slip
op. at 3 (1l Cir., Cook Cty. Aug. 15, 1999) (Exhibit B).
. “What I saw was minimal evidence with respect to Gypsum

connecting them to the study . . . in that they struck a provision

relating to cancer, for perhaps good reasons and maybe perhaps for

bad reasons, but that it was done in a fair exchange of ideas at the

time.”
Davis v. Armstrong World Indus., 86-CIV-763 (W. Va.Cir.,
Monongalia Cty. June 30, 1988) (Exhibit C).

The data allegedly concealed was determined by Dr. Gardner and other eminent scientists
to be of no value, and was omitted from the final report of the Saranac experiments for reasons
consistent with good science. From his earliest interim report on the asbestosis work, Dr.
Gardner himself expressed doubt as to whether his tumor observations were any evidence of a
cancer causing action. Dr. Gardner wrote that his obseryations on this issue “are suggestive but
~ not conclusive™ and that his methodology was “open to several criticisms.” See QOutline of
Proposed Monograph on Asbestosis at 7-8 (Exhibit D). He stated that he felt that the dubious

tumor observations “would berter be omirted from the present report.” See Cover Letter to

Report, February 24, 1943, at 1 (emphasis supplied) (Exhibit E).



Consistent with its marginal role, U.S. Gypsum did not receive a copy of Dr. Gardner’s
Outline. Nor did U.S. Gypsum participate in or receive the voluminous correspondence between
and among the lead sponsors and Dr. Gardner during the Iatc- 1930s and carli' to mid-1940s.

Contrary to the argument plaiﬁt:iﬁ' urges, the companies that funded the experiments did
not prohibit Dr. Gardner from sharing his observations. Dr. Gardner applied to tﬁc National
Cancer Institute (“NCI™) for a grant to study the issue of asbestos as a cancer-causing agent.?
Summarizing the discussion of the eminent cancer specialists who reviewed the application, one
doctor stated that he did nbt “believe that this information would be of any tremendous value.”
See Transcript c;:f Proceedings at 26 (Exhibit F). Others, too, voiced significant doubt as to the
scientific importance of Dr. Gardner's observations. Dr. Gardner's grant application was put to a
vote and was denied. /d. The transcript of that proceeding has been a matter of public record for
over 55 yws

Dr. Gardner died suddenly in October 1946, without finishing a final report on the
asbestosis experiments. His materials were sent to Dr. Kenneth Lynch of the Medical College of
the State of South Carolina, whose own work had indicated a possible link between high-level
asbestos exposure and cancer. Dr. Lynch cited Dr. Gardner's tumor observations in speeches and

published articles.¥ On each occasion Dr. Lynch opined — bolstered by his own research - that

2/ The NCI was established by the National Cancer Institute Act of 1937. As defined by Congress, its duties included
“conducting researches, investigations, experiments, and studies relating to the cause, diagnosis, and treatment of
cancer. assisting and {ostering similar research activities by other agencies, public and private; and promoting 2
coordination of all such researches and activities and the useful application of their results, with a view to the
development and prompt wide-spread use of the most effective methods-of prevention, diagnosis and treazment of
cancer.”

3/ See Address to the Gordon Research Conferences, August 31, 1950, at 3 (Exhibit G) (“we aiso have knowledge of an
unexpectedly high incidence of lung tumars in mice that had been experimentally exposed to asbestos dust. Since this
(continued...)



“*(a]nimal cxperiméntation has not yet provided any conclusive evidence™ of a possible relation-
ship between asbestosis and lung cancer ¢

After Dr. Gardner’s death, and after his successors at Saranac had reviewed his research,
the Saranac researchers stated in a draft report that the nature of the tumors observed Dr. Gardner
was unimown, and noted that Dr. Gardner's own laboratory no?es referred to the development of
non-cancerous tumors or “adenomas.” See Interim Report, Sept. 30, 1948, at 49 (Exhibit K).¥ It
is the omission of these equivocal descriptions of Dr. Gardner’s chance observations, pending
further study, from the ﬁnal report published in the American Medical Association Archives of
Industrial Hygiene and Industrial Medicine in 1951 that plaintiff argues somehow caused the
entire medical, scientific and regulatory communities to remain ignorant of the hazards of
asbestos for decades, thereby causing injury to plaintiff. |

Based upon the myriad problems identified by Dr. Gardner regarding his tumor
observations in a few mice, numerous courts have recognized that the data U.S. Gypsum is

alleged to have concealed was of no scientific value. In Lammers v. OwensCorning Fiberglas

3/(...continued)
experiment was not designed with the possible production of cancer in mind, it was not controlled in such a2 manner as
to permit any conclusion™); Summary of Presentation at Seventh Saranac Symposium, September 24, 1952, at 9
(Exhibit H) (describing Gardner's work as an “uncompieted experiment” that was “uncontrolled™ as to tumnor
susceptibiliry of mice used); Lynch, Mclver & Cain, “Pulmonary Tumors in Mice Exposed To Asbestos Dust,” 1§
A.M.A. Arch. of Ind. Health 207, 213 (March 1957) at n. 13 (Exhibit f);

4/ Lynch and Pran-Thomas, “Carcinoma of the Lung in Asbestosis: Report of Two Additional Cases,” 48 So. Med. J.
565, 568 (Junel955) ("{m]ice exposed to concentrations of asbestos dust having the proper specifications as regards
particie volume and size do not develop asbestosis or carcinoma, although the ubiquitous puimonary adenoma is
frequently present™) (Exhibit J); Lynch, Melver & Cain, “Pulmonary Tumors in Mice Exposed To Asbestos Dust,” 15
AM.A. Arch. of Ind. Health 207, 213 (March 1957) (*{n]o significant histological or cyrological difference was
observed berween tumors in the control and dusted groups™ and “[n]o cleat-cut proof of malignancy was found in any
of the tumors studied™) (Exhibit [). -

S/ One of Dr. Gardner's successors at Saranac, Dr. Philip Prat, has stated under oath that based upon Dr. Gardner's notes
and his own independent analysis of the tissue slides, he concluded 1n 1948 and believes at present that the lesions

were adenomas and not malignant cancers. See Affidavit of Philip Pratt ¢ 9 (Exhibit L) (exhibits ormirted).
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Corp., No. 97CV005649, Tr. at 56-57 (Wis. Cir., Milwaukee Cty. Jan. 29, 1999) (Exhibit M), the

court excluded all reference to Dr. Gardner’s speculative observations regarding cancer based

upon

just a simple analysis of relevance based upon the scientific -
reaily I don’t mean to be unkind about the plaintiff’s position here,
but the scientific worthlessness of the minuscule information that
U.S. Gypsum had or at least that plaintiffs can establish that U.S.
Gypsum had. ...

[W]e’ve got a rule of law that requires that scientific evidence be
treated with honesty and applying intellectual honesty in this case,
the information about possible cancer producing effects of long
fibre asbestos noted by Dr. Gardner in 1943 and reported as a
question in 1948 that that is again applying the legal standard here
not relevant. ... -

Other courts have reached similar conclusions:

The Saranac experiments reveal “a lack of sound research.”
Pigozzi, slip op. at 2 (Exhibit B).

“Dr. Gardner found only a possible relationship between exposure

to massive amounts of asbestos and malignant tumors in white

mice. He himself stated that the implications were unclear. . . .”
Sealover v. Carey Canada, 793 F. Supp. 569, 575 (M.D.
Pa. 1992) (Exhibit A).

*“When you look at Dr. Gardner’s report there is no credibility

attached to that issue. He says there isn’t. He says it is suspect.

There just isn’t anything there.”
Board of Educ. of City of Detroit v. Celotex Corp., No. 84-
429-634-NP, Tr. at 23-24 (Mich. Cir., Wayne Cty. Oct. 20,
1989) (Exhibit N).

“I am satisfied that there was no scientific validity or no scientific

basis then based upon Gardner’s studies for the conclusion that

there was a tie in with cancer.” e
Board of Educ. of City of Derroit, Tr. at 18-19 (Mich. Cir.,
Wayne Cty. Sept. 4, 1992) (Exhibit O).



As noted by these courts, Dr. Gardner’s data were, by his own admission, of highly
cuhious scientific value. Even had any concealment occurred, it could have had no effect on the
medical community’s knowledge vregarding a link between high level exposure to raw asbestos
and the development of lung cancer.

Regardless of the scientific validity of Dr. Gardner’s data, the Saranac documents are not
probanve of concealment because no concealment occurred. It was Dr. Gardner ‘s suggestion
that the data not be included in the final report because it was both unreliable and inconclusive.
In addition, the data was disseminated widely. In 1943, Dr. Gardner himself sent the data to the
NCI where it was openly discussed by cancer specialists from around the country, and Dr. Lynch
referred to the observations at major symposia in 1950 and 1952, and in articles published in
1955 and 1957.

Even if it were true that some sponsors of Dr. Gardner’s work attempted to suppress his
findings, U.S. Gypsum was not 2 party to such efforts. There is no evidence that U.S. Gypsum
either sent or received the majority of the Saranac documents, including the 1943 report and
voluminous correspondence among other funders of the experiments, which has been produced
in asbestos litigation. U.S. Gypsum was not informed of and never participated in any attempt to
improperly suppress Dr. Gardner’s observations. Accordingly, the documents are not admissible
to show the conduct or motivation of U.S. Gypsum. Wesley Theological Seminary of the United
Methodist Church v. United States Gypsum Co., No. CA-85-1606, Order at 3-4 (D.D.C. March

. 25, 1988) (Exhibit P), aff'd in relevant part, rev'd in part, 876 F.2d 119, 123 (D.C. Cir. 1989),

cert. denied, 494 U.S. 1003 (1990).



Whatever its motivation, the omission of Dr. Gardner’s speculative cancer findings could
not have caused any injury to p‘laintiff. As the court held in Board of Educ. of City of Detroit, Tr.
at 19 (Mich. Cir., Wayne Cty. Sept. 4, 1992) (Exhibit O): “{T]here certainly couldn’t be any
proximate cause from it because the information was disseminated, there wasn’t any secret kept
about it.” Information regarding the hazards of asbestos dust exposure, as understood by the
science of the time, including Dr. Gardner's inconclusive results, was published in the scientific
literature both before and during the time in which plaintiff alleges concealment. Indeed,
plaintiff’s own state of the art experts routinely opine that a link between asbestos exposure and
cancer was well-established and accepted before 1951, when the final report of the Saranac
experiments was published ¥ |

Thus, any assertion that the omission of a reference to tumors in the final report of Dr.
Gardner’s asbestosis experiments in 1951 somehow concealed the cancer issue is absurd. Even
more absurd is the suggestion that plaintiff, whose first alleged exposure to asbestos-containing
préducts occurred years later, was harmed by the failure to include a questionable finding of non-
cancerous tumors in the report on the Saranac experiments.

Plaintiff will attempt to present bits and pieces of the Saranac story out of context, and
U.St Gypsum will be forced to respond by presenting extensive scientific and medical evidence
to the contrary. The evidence is highly inflammatory and bears no rclévancc to causation, which

is plaintiff’s burden in this liability case. See Perimurter v. United States Gypsum Co., No. 87 M

cea

&/ See, e.g.. Wigley v. United States Gypsum Company, et al., Cause No. 98-10710-B (Dallas Cry., Texas) July 29, 1999
Tr. 88:18-89:] (“[Clernainly there was a general consensus, if not 2 complete consensus, that by 1949, based on thar
JAMA editorial thar was in the medical community, that asbestos could cause Cancer [sic].”) (Exhibit Q): Sanches v.
United States Gypsum Company. et al., Cause No. 96-2807 (EI Paso Cty., Texas) July 29, 1999 90:22.24 (“Q: We are
talking about lung cancer now and the development of that relationship? A: By the end of the '40s.™) (Exhibit R).
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510, Tr. at 595-99 (D. Colo. May 6, 1991) (Exhibit S); J.H. Snyder Co. v. Carey Canada, Inc.,
No. C 728 816, Order (Cal. Super., L.A. Cty. Apr. 18, 1994) (Exhibit T).

F;)r the foregoing reasons, U.S. Gypsum respectfully requests that this Court enter an
order in limine precluding plaintiff from introducing any argument or evidence concerning
animal experiments conducted by Dr. LeRoy Gardner at the Saranac Laboratory in the late 1930s

and early 1940s.



