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IN THE UNITZD STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMEIA CIRCUIT

OIL, CHEMICAL AYD ATQOMIC WORKERS
INTERITATICITAL UNION,

Petitioners,

Ve No. T74-2071

PETER J. ERENNAN, SZCRZTARY,
UNITED STAT=ES DZPARTLENT OF LAEOR,
and JOHN H. STZINDZR, ASSISTANT
SECRZTARY COr LAZCR rOR OCCUPATIONAL
SAFETY AND HEALTH,

Respondents.

RESPONSE TO MOTION TO DISMISS
PETITION FOR REVIZY

The Secretary of Labor files this response to Firestone
Plastic's motion to dismiss this petition for review:

AS notea in wyenneco Cnemicals January 2, 19f5, motion to
transfer, this petition for review involves a challenge to
the vinyl chloride standard. Earlier petitions for review
of that same standard were filed in the Second Circuit, the
certified record has been filed there, and the case haé been

argued and is awaiting decision. Consequently, this petition

for review should be transferred to the Second Circuit pursuant

to 28 U.sS.C. 2112(a), and that Court should rule upon Fire-

stone's motion to dismiss.

Respectfully submitted,

STEPunril ¥. ZlLPorlN
Attorncy,
LCepartment of Justice,
Civil Division,
Appcllate Section,
Washington, D. C. 20530.
PHOWE: 202-739-3428.
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IN THE UNITED STA S CCURT CF APPEALS
¥OR THE DISTRICT Uy COLUMEIA CIRCUIT

0IL, CHEMICAL AND ATOMIC VIORKERS
INTERNATIOIAL UNION,

Petitioners,

V. No. 74-2071

PETER J. BRENINAN, SECRITARY,

UNITED STATES DEPARTIZHNT OF LABOR,
and JCHN H, STENDZR, ASSISTANT
SECRzTARY OF LAECR FCR OCCUPATIONAL
SAFETY AND HZALTH,

Respondents.

CERTIFICATE OF SERVICE

I hereby certify that on this 20th day of January, 1975,
I caused the foregoing Response to Motion to Dismiss Petition
for Review to be served upon opposing counsel by mailing.
postage prepaid, a copy to:

Allan J. Topol, Esguire
Covington and Furling

888 sixteenth Street, N. W.
Washington, D. C. 20006

Jerry D. Anker, Esqguire

Lichtman, fteles, Anker & Nagle, P.C.
1730 M Street, N. V.

Washington, L. C. 20036

George H. Cohen, Esquire .

Bredhoff, Cushman, Gottesman % Cochen
1000 Connecticut Avenue, N. W.
Washington, D. C. 20035

Jerome H. Heckman, Esguire
Keller and Heckman

1150 Seventeenth Street, N. W.
Washington, D. C. 20036

John J. Cassidy, Jr., Esquire
Vedder, Price, Kaufran £ Kammholz
39 Soulh LzSalle Street

Chicago, Illinois 60503
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J. Albert Woll, Esaquire
Woll, Mayer & Gold

815 Fifteenth Street, . W.
Washington, D. C. 20005

Donald I,. Morgan, Esquire

Cleary, Gottlieb, Steen &% Hamilton
1250 Connecticut Avenue, N. W.
Washington, D. C. 20036

Ms, Donna Roberts

Legal Tepartrment

Dow Chemical

2030 Dow Center

Midland, Michigan 48640

ILawrence T'. Lenihan, Esquire
Arthur, Dry & Xalish

1230 Avenue of the Americas
New York, New York 10020

John T. Ronan, III, Esquire
Stauffer Chemical Company
Law Department

Westport, Connecticut 06880

Patrick F. McCartan, Esquire
Jones, Tay, Cockley & Reavis
1750 Union Commerce Building
Cleveland, Chio 44115

- George Rowe, Jr., Esquire
Fulton, Walter & Tuncombe
30 Rockefeller Plaza

New York, New York 10020

Marshall Lee Miller, Esquire
Reavis, Pogue, Neal & Rose
1100 Connecticut Avenue, N. W.
Washington, D. C. 20036

Dale Martin, Esguire
Goodyear Tire % Rubber Co.
1144 g, Market Street
Akror , Ohio 44316

Harold J. Fast, Esquire

The B, F. Goodrich Company
WHB 6, 500 South ifain Street
Akron, Ohio 44318
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SThFarll ¥, BILPERIL Y

Attorney.
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FOR THE DISTRICT OF QOLUMBLA CIRCULT ‘/
*
No. 74-2071 - September Tenn, {9 44
0il, Chemical and Atomic Workers
International Union,
' Petitioner
v. | igfied Sictes Cnp
. for tha Distries o g
Perer J. Brennan, Secretary,
United States Department of Labor THER . _
Vel JAP O 07
and
: . ) ' HUcs = - -
John H. Stender, Asst. Secretary of g -
Labor for Occupational Safety and Health, .
Respondent
ORDER
On consideration of the motiont of Termeco Chemicals

Inc.
and Air Products and Chemicals Inc, and The Soclety of the
Plastics Industry, Inc, for leavs to intcrvene herein, it is

ORDERED that the aforesald motlons are granted and Tenneco
Chemicals, Inc. and Air Procucts and Chenicals Inc. and The

Society of the Plastics Industry, Inc. are granted leave to
intervene in the above case.

Counsel for the aforesaid intervasnors are encouraqed to
file joint briefs wherever practicable and may participate in

oral argument only to the extent allowable under Rule 12 of the
General Rules of this Court.

FOR THE COURT: ‘

HUGH E. KLIKE, Clerk

L )c?{ ol
. "~ By: 5@223* ’7631

Daniel M. Cathey§
Deputy Clerk




// g 74-2486' 74-2449 R T
//’/‘ ' . 74-2345  74-2535 » =
4-2308 74-2491  74-20609 s
74-2204 74-~2520 ' ' =

UNITED STATES COURT OF APPEALS =

' . . Second Circuit . ‘ .

‘ '?":-I b ) ) =1
At a Stated Term of the United States Court of Appeals, in and for the Second
Circuit, held at the United States Court House, in the City of New York. on the

thirtcentna day of Zccecnber- ., one thousand nine hundred
and scventv-Iour. )

Union Coxrtcide Coxnoretion,

v.
United Statcs Leparcment of Labor, and
Pcier J. 2reanan, Secretzry, United
States Depariment of Labor, and John H. )
Stender, aAssistant Secrctary oi Labor . .
777 for Qccusational Safety and Health, .

and the coasolicdzted netition

upon consiceration of
It is hereby ordered that fhe motiop made herein by counsel for the
vetitioners: Firgsztone Plaosztics Coxnany; Tenneco Cn

izs Ciiclicals, Alrx

b e b T Tanlr - -, -

roducts & Chemical ad Hosher Chemnigals 2lealics Ca-nnrcstion

The Society oI the Plastics Industry; Tnion Coxrbide Corsorztion
Zappeitantat suppellews Heritioner:® respandent::

00“

Gated Zecember 2, Decemidexr 3 and
byaticeof:madon:dated: Tecember 4, 1874 for a stay pending Gecision of t:
setitionsfor review and for other and further rclief, that the motion.
for a stay pending decision of the petitions for revicw '

be and it l;ereh.\' ix granted . deniad-.

i turTheTorderen TRt )
It Lo Jurther pricred that gald stoy Do and it herchy iz oran:zid
as to all petitions for rcocvicw as concolicated herxein.
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UNITED STATES COURT OF APPEALS

. FOR THE SECOND CIRCUIT

TENNECO CHEMICALS, INC.,
) - and ' .
AIR PRODUCTS AND CHEMICALS, INC.,;
. and ) )
HOOKER CHEMICALS & PLASTICS CORP.,
o Petitioners,
Vo

OCCUPATIONAL SAFETY AND HEALTH
ADMINISTRATION, UNITED STATES
DEPARTMENT OF LABOR, ET AL.,

Respondenfs,

'FIRESTONE PLASTICS COMPANY, a Division
of THE FIRESTONE TIRE & RUBBER COMPANY,

-and
INDUSTRIAL UNION DEPARTMENT, AFL-CIO,’
~ and

AMERICAN FEDERATION OF LABOR AND CONGRESS
OF INDUSTRIAL ORGANIZATIONS,

Intervenors in
No. 74-2286.

..

Nos. 74-2450,

74-2449 and
T4-22R5

RESPONSE TO THE SECRETARY'S MOTION

FOR CLARIFICATION OF STAY ORDER

In his motion for clarification, the Secretary

asks for clarification as to two points, the first being

whether the emergency temporary standard remains in effect

during the period of the stay, and the second whether in

the event of a decision in favor of the Secretary any lead

time would be provided to petitioners to comply with the

ternms of the permanent standard.
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Both of these issues were specifically dealt i

. L]

with in the stay motion filed on behalf of these petitioners. -

That motion stated:
"For the foregoing reasons, petitioners

respectfully request that the Court enter an
order staying the provisions of the permanent
standard, and leaving the terms of the emer-
gency temporary standard in effect, until such
time as the judicial review proceedings have
been concluded. In view of lead time problems,
it is requested that the terms of the stay
provide that in the event petitioners are not
successful in the judicial review proceedings,
the standard as promulgated, or such parts of
it.as shall be held lawful by the Court, will
go into effect on the date of judicial deter-
mination as originally issued, which means
that the emergency standard will be continued
for ninety additional days after that date,
and there will be an additional twelve-month
period during which the use of respirators
for levels of exposure below 25 ppm will be
optional with employees.” '

In view of the fact that the Court eﬁtered an order stating
that the stay motion was granted, we think it clear that the
éourt intended both that the emergency temporary standard
should stay in effect.during the period of the stay and that
the lead time provisions reguested, including the ninety-day
period,ﬂwould be in éffect in the event that petitioners
should be unsuccessful in théir,petition for review. |
Accordingly, we sée no need for any further clarification
of the type requested by the Secretary. .

If the Court should decide additionally Fo clarify
its order, we submit that it should do so in terms which .

achieve the result suggested by petitioners in their motion
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and quoted above. No one has intended thét the emergency
temporary standard ‘should not rem#in in effect during the
period of the'stay.__sd far as lead time is concerned, a

" reasonable lead timé in the event of a decision in favor of
:the Secretary would be essential, in order to permit compli-
ance with numerous provisiohs in the standard such és those
relating to monitoring, respirators, engineering>changes, and
signs and labels. Petitioners' motioﬁ propoéed precisely

the same lead time provision which had been inclﬁded by the

. Secretary in the permanent standard as promulgated.l/

For the foregoing reasons, we respectfully regquest

that the Court deny the motion for clarification or issue an

2/

order of clarification in the terms urged herein.

Respéctfully submitted,

- . George Rowe, Jr.
Fulton, Walter & Duncombe
OF COUNSEL: ' 30 Rockefeller Plaza

New York, New York 10020
Peter M. Phillipes : .
John Thomas Smith -II o
Jonathan M. Weisgall Allan J. Topol

Covington & Burling ' Covington & Burling

888 Sixteenth Street, N.W. 888 Sixteenth Street, N.W.

Washington, D.C. 20006 . ‘Washington, D.C. 20006
December 27, 1974 Atﬁorneys for Petitioners

1/ The variance provision (29 U.S.C. § 655(b) (6) (A)) is not
an effective remedy for the reasons set forth in petitioners'
reply memorandum in support of their motion for stay.

2/ The Court may alternatively wish to consider adoption of
the suggestion made in the Secretary's Motion for Clarification,
i.e., to address the question of lead time in its decision on
the perits.



CERTIFICATE OF SERVICE

The undérsigned hereby certifies that a copy of
the Response to the Secretary s Motlon for Clarification of
© Stay Order was served, by flrst-class mail, postage prepald,
" .this 27th day of December, 1974, to:

Stephen F. Eilperin, Esq.

Department of Justice

Room 3547

Constitution Avenue- between
9th and 10th Streets

Washington, D.C, 20530 ‘
Counsel for Respondents, o

_George H. Cohen, Esq.
Bredhoff, Cushman, Gottesman & Cohen
1000 Connecticut Avenue, N.W,
Washington, D.C. 20036
Counsel for Intervenor, the
Industrial Union Department, AFL-CIO,

Jerome H. Heckman, Esq.
- Keller and Heckman -
1150 Seventeenth Street, N.W.
Washington, D.C. 20036
‘ Counsel for The Society of the
~ Plastics Industry, Inc.,
J. Albert Woll, Esq.
Woll, Mayer & Gold
815 Fifteenth Street, N.W.
Washington, D.C. 20005
. Counsel for Intervenor, 2American
Federation of Labor and Congress
of Industrial Organizations,

John J. Cassidy, Jr., Esdg.
Vedder, Price, Kaufman & Kammholz
3% South LaSalle Street
Chicago, Illinois 60603
Counsel for Intervenor, Firestone
Plastics Company,



Donald L. Mcrgan, Esqg. :
Cleary, Gottlieb, Steen & Hamllton-
1250 Connecticut Avenue, N.W.
Washingten, D.C, 20036

Counsel for Chemical Fabrics

and FPilm Association.’

2T N,

Allan J. Topol
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