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FOREWORD

Bulletin No. 1 of the Legml Series, presented to the 

aembers of Air Hygiene Foundation of America, Inc., a survey 

of existing statutes and court decisions relating to the rights 

of employees for compensation for injuries caused by occupational 

diseases suffered during the course of their employment. This 

survey analyzed the Workmen's Compensation Acts and Occupational 

Disease Acts of the various States, with respect to their provis­

ions for compensation of occupational disease injuries and re­

viewed the State decisions dealing with the rights of employees 

to maintain actions at common law against their employers for 

such injuries so sustained in the course of employment. Bulletin 

No. 1 Supplement No. 1 of the Legal Series, was published ltarch 1, 

1937, for the purpose of supplementing and bringing down to date 

the original Bulletin No. 1. I

Bulletin No. 2 of the Legal Series, presented "A Critical 

Study of Provisions For Occupational Disease Legislation”, deal­

ing with common law rights of action by an employee for occupa­

tional diseases Injuries sustained, arising out of, or in the 

course of, employment and dealing with specific provisions to 

be the subject of consideration In occupational disease legislation. 

Bulletin No. 3 of the Legal Series, presented the subject of 

"Compensation Legislation, A Critical Review", dealing with 

specIfic natters that were the subject of existing legislation, 

with charts summarizing the occupational disease acts then 

effective.

The purpose of the present Bulletin Is to analyze. In
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summary form, the existing laws of the several States relating 

to the pneumoconioses and to discuss, in some detail, certain of 

the subjects and problems that are peculiar to these lavs.

It will be noted that subsequent to the National Silicosis 

Conference, the proceedings of which have heretofore been published 

by the United States Department of Labor, Division of Labor Stand­

ards, there has been a great volume of legislation dealing with the 

matter of compensation for the pneumoconioses, particularly the 

disease of silicosis. This disease has become the most important 

of the pneumoconioses, from the standpoint of legislative activity, 

but it will be noted, in the enclosed Bulletin, that many States 

have increased their occupational disease coverage to provide 

compensation for the pneumoconioses.

The views herein expressed, do not purport to b^ the views 

of the Foundation, or the views of its members with reject to 

matters therein contained. Due to current interest isrlegislative 

developments, dealing with the pneumoconioses, the Bdfcrd of Trustees 

has requested Ur. Waters, Chairman of the Legal Committee of the 

Foundation, to prepare the enclosed Bulletin to the end that member- 

companies nay be properly advised of the status of the lav in those 

States wherein they operate.

The name of the Foundation has now been changed to 

Industrial Hygiens Foundation of America, Ine., which the Board of 

Trustees believes is better descriptive of its activities.

H. H. Schrenk,

Managing Director
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PREFACE

The purpose of the present Bulletin is to set forth 

legislative changes in the several States dealing with compen­

sation for the pneumoconioses. During the past decade, there 

have been Important legislative changes in the several States to 

which reference will be made. Attention is also called to the 

charts contained at the end of the present Bulletin, which may 

serve a useful purpose for reference with respect to the status 

of particular legislative provisions in the different States. The 

legislative picture has been consistently changing with respect 

to these provisions and the date of June 30, 1962, has been 

selected as a cut-off date to which the present Bulletin refers.

Of necessity, there may be further legislative changes during the 

year 1962 and future years. Therefore, in order to procure the exact 

current information, with respect to the legislation jin any given 

State, the reader must refer to the latest legislates amendments 

applicable in the State that is the subject of inquiry.

Of all of the pneumoconioses, the dlsease'of silicosis 

has been the matter of greatest concern to legislative bodies. In 

1936, Honorable Francis H. Perkins, United States Secretary of 

Labor called together a group representing Labor, Industry, the 

Public, Insurance Carriers and prominent members of the Medical 

Engineering and Legal Professions, to explore the subject in a 

preliminary manner and to determine the nature of the studies to 

be made with respect to what had become a national problem. There­

after, the Secretary appointed four Committees as follows:

• 3 •
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2. Coaalttee On The Prevention Of Silicosis Through 
Engineering Control.

3. Committee On The Economic, Legal And Insurance 
Phases Of The Silicosis Problea.

4. Coaaittee On The Regulatory And Adalnistratlve 
Phases Of The Silicosis Problea.

The reports of these Coaaittees, together with a suaaary 

report to the Secretary of Labor by these Conference Coaaittees, 

was subaitted to the Secretary of Labor on February 3, 1937, and 

aay be found in publications of the Hatlonal Silicosis Conference, 

published by the United States Department of Labor.*

Pursuant to these reports, various State legislatures 

enacted amendments to their compensation laws which were originally 

directed to specific provisions for compensation of silicosis. 
Thereafter, as will be seen froa the presentatldi of this Bulletin,

'■-*4
numerous States enacted so-called "General Coverage Laws”, which 

aade all pneumoconioses coapensable. ./-•

The probleas presented to legislative coaaittees and 

State adalnistratlve agencies dealing with coapensatlon for the 

pneumoconioses are aany and varied. These will be discussed in 

the course of this Bulletin. Practically all of the pneumoconioses 

are insidious, slow of development, difficult of medical determin­

ation, with varying sequalae Insofar as disability is concerned. 

This reason has given rise to certain proteotlve legislative pro­

visions applicable to coapensatlon for these diseases. It will be 

noted, as hereinafter set forth, that aoat of the industrial 

States of the United States, now provide coapensatlon for the
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Bulletin No. 1, of the Legal Series, presented to members 

of the Air Hygiene Foundation of America, Inc., a corporate pre­

decessor to the Industrial Hygiene Foundation of America, Inc.,
^ dealt vlth a survey of the then existing statutes, dealing with

the pneumoconioses; this was published April 1, 1936. Bulletin 

No. 1, Supplement No. 1 of the Legal Series, was published March 1, 

1937, for the purpose of supplementing and bringing down to date 

the original Bulletin No. 1. Bulletin No. 2 of the Legal Series, 

published January 2, 1937, presented "A Critical Study of Provisions 

For Occupational Disease Legislation”. Bulletin No. 3 of the 

Legal Series, Published December 27, 1937, presented "Compensation 

Legislation, A Critical Review”. The objective o| the present 

» • Bulletin Is to bring this Information to date as^af June 30, 1962, 

in the hope and expectation that It will be of "interest and service 

' * to member-companies.

Theodore C. Waters, 

Attorney-at-law

- 5 -
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DEFINITION OF "PNEUMOCONIOSES" AND LEGAL REMEDIES 

TO EMPLOYEES SUSTAINING SAMS

The tern "Pneumoconiosis" ham been the subject of various 

definitions and the following definition expresses the most modern 

and medically accepted concept of that term:

"Pneumoconiosis is a broad generic term used to describe 
all forms of pulmonary reaction to dust lodging within the lungs, 
with no implication as to the character, severity or the effect on 
function."2

At the time of the presentation of the panel discussion on 

the subject of "Emphysema, Pneumoconioses and Compensation”, on 

October 26, 1960, at a Joint session of the Medical and Legal Com­

mittees of this Foundation, Drs. 0. A. Sander, Arthur J. Vorwald 

and George V. Wright defined the term as follows:

"Pneumoconiosis simply means that inhaled particles of less 
than ten microns in size have been trapped in the ,]§ings. There 
should be no implication in the term of fibrous tissue reaction to 
the retained particulate matter. As a matter of net, we all have 
pneumoconiosis of varying degrees ever since the first dust particle 
was picked up by a phagocyte or dust cell and retained in the lungs. 
Residents living in highly polluted atmosphere^-of coal smoke, for 
example, always have blacker lungs than do those exposed to little 
air pollution. Even though such retention of carbon particles from 
coal smoke cannot be visualized by x-ray, it still is a pneumoconiosis 
pathologically. The radiologist, of course, cannot make a diagnosis 
of pneumoconiosis until he sees evidence of a sufficient retention 
of radlopague dusts or the development of small fibrous nodules due 
to flbrogenlc dusts. The definition of pneumoconiosis, therefore, is 
quite different for the pathologist than it is for the radiologist."

"Pneumoconiosis is a generic term which connotes a pulmonary 
condition provided by the presence of inorganic dust in the lung. 
Accordingly the term is an all inclusive one and bears no reference 
to clinical manifestations in tens of health and disease.

"This definition is not in accord with all views throughout 
the world, as for example in Great Britain. The National Insurance

- 6 -
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Act of 1946 defines pneumoconiosis as a fibrosis of the lungs due 
to silica dust, asbestos dust or other dust and includes the condi­
tion known as dust reticulation."

"In recent years, as more and more individuals become 
interested in the general problem of environmental pulmonary disease, 
the term pneumoconiosis has become progressively less specific In 
meaning. As commonly used, it is obviously a term that embraces an 
extremely wide range of conditions in the lung which have only one 
thing in common, namely that they are attributed to the inhalation 
of particulate material of an inanimate or non-living character.
Even in this regard, there is some question because some individuals 
appear to use the word to embrace all of those pulmonary conditions 
that conceivably might have an occupational or industrial origin even 
though a living particulate might be the cause of the disease as, 
for example, in bagassosls. * * *

Illustrative of the problems incident to the attempted 

definition of the term is the following statement appended to the 

resolution passed at the National Conference on the pneumoconioses 

at Sydney, Australia, 1950.

"The Conference deprecates further extension of terms beyond 
those already in common use and suggests that for the future the 
terminology of 'Pneumoconioses' should take the^form of naming the 
dust to which the worker is exposed or alternatively the industry or 
process concerned."4

Bulletins Nos. 1, 2, 3, heretofore published by the Founda­

tion, dealt with the right of employees having sustained the pneumo­

conioses to recover, either in legal actions or under compensation 

law actions. The common law actions were based upon the alleged 

negligence of the employer for injuries sustained by employees 

exposed to the hazards of various types of dust. In such actions, 

the employer retained his common law defenses; (1) the employees 

assumption of risk (2) employees contributory negligence (3) negli­

gence of employees fellow servants. By the enactment of amend­

ments to the compensation statute of the various States, making

£
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pneumoconioses compensable, the employer became an insurer of the , .

health of the employee against these diseases, the employers common 

law liability being abolished. Furthermore, an employee became .

limited to the benefits established by the Workmen's Compensation Law.

The result accomplished prompt payment of benefits to the Injured 

employee, the elimination of Jury trials, the abolishment of technical 

legal procedure and the transfer of such actions to administrative 

agencies established by the Workmen's Compensation acts of the several 

States. All of the States of the United States have enacted Workmen's 

Compensation Laws and only the States of Mississippi and Wyoming have 

failed to extend the benefits of these lavs for the payment of compen­

sation for occupational diseases. However, twenty-eight States5, the 

District of Columbia and all Federal jurisdictions, under the Long-
g

shoremen and Harbor Workers Compensation Act provide so-called general 

coverage which makes compensable any and all occupational diseases, • •

Including the disease of pneumoconiosis.

Specifically the States of Alabama, Louisiana, Maine and New ' 

Hampshire scheduled pneumoconioses as being compensable. The diseases 

of silicosis and asbestosls are compensable in seven States.^ The 

diseases of silicosis, asbestosls and anthracosla are compensable In 

Oklahoma; the disease of silicosis Is scheduled to be compensable In 

Idaho, Iowa, Kansas, Maine and Montana; the diseases of silicosis and 

brucellosis are compensable in South Dakota. In summary, this means 

that some forms of the pneumoconioses are compensable in all States,5 

except Mississippi and Wyoming, the District of Columbia and all 

Federal jurisdictions under the Federal Employees' Compensation Act 

and the Longshoreman and Harbor Workers' Act. Specifically forma of 

the pneumoconioses limited to named diseases are compensable in

- 8 *
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1
• •

Insurer of the • • eighteen States, as above set forth. In twenty-seven States5

employers common there are special legislative provisions applicable solely to

aployee became the disease of silicosis, which will be the subject of explanation

's Compensation Law. in the charts hereto annexed.

to the injured Concepts Of Injury

lshment of technical In order to determine the exact definition of the term

o administrate 

acts of thw=5everal

, "injury" in any given Jurisdiction, reference should be made to

the statute of the particular State in question or to Judicial

ve enacted Workmen's decisions defining that term. However, the following definitions

pi and Wyoming have of the term "Injury" are available:

e payment of coapen-

-eight States5, the

"Damage or hurt done or suffered; detriment to, or violation 
of, person, character, feelings, rights, property, or Interests, 
or the value of a thing." (Webster's New Collegiate Dictionary).

, under the Long- "Any wrong or damage done to another, either in his person.

ide so-called general
rights, reputation, or property. An act which damages, haras, or 
hurts.” (Black's Law Dictionary).

atlf'nal diseases, • • The following citation from Black's Law dictionary (Fourth

Edition) relates to the term "Personal injury"'^ used in coapensa-

ana, Halne and Hew ' * tlon acts: ^

sable. The diseases "In Workmen's Compensation Acts, 'personal injury' aeans

'en States.7 The
any harm or damage to the health of an employee, however caused, 
whether by accident, disease, or otherwise, which arises In the

are compensable in
course of and out of his employment, and incapacitates him in 
whole or in part.9 A disease of mind or body which arises in the 
course of employment with nothing more, is not within the Hassachu-

i be compensable in setts act, but it must cone from or by an injury, although that 
Injury need not be a single definite act, but nay extend over a

ses of silicosis and continuous period of time.10 A 'personal injury' as that term is

summary, this means

able in all States,5

used in the Workmen's Compensation Act, refers not to soae break 
in some part of the body, or some wound thereon, or the like, but 
rather to the consequence or disability that results therefrom." U

slumbia and all
Concepts of Disability

’ Compensation Act
The objective of the enactment of the workmen's compensation

aclfically forms of
statutes of the various States was to award monetary benefits for

compensable in - 9 -
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disability resulting from injuries arising out of and in the course 

of employment. It will be noted that the benefits so payable are 

for dlsabilltlea resulting froa injuries and not froa the diagnosis 

of a disease or condition. There is a distinction between the 

diagnosis of the disease of pneumoconiosis and disability arising 

therefrom. ‘ One coaaon feature of all coapensation statutes la 

to provide for the payment of compensation based upon a percentage 

of the claimant's average weekly wage determined at the tlae the 

Injury occurs. Generally, there is some monetary Haltation of 

liability expressed in dollars payable per week, provision being 

made so that compensation is paid at the rate of 66-2/3% of the 

average weekly wage of the claimant, not to exceed a certain aonetary 

figure. Therefore, the principle was established that coapensation 

was to provide payment of monetary benefits in lieu of wages that 

the claimant was losing due to disability resulting f|oa the given 

Injury.

It is interesting to consider the various concepts of the 

term '’disability”. The coaaon law theory was that the term repre­

sented "injury to the body”. Reference is here aade to the follow­

ing definitions of the tera "disability” that have assuaed general 

popular usage:

"State of being disabled; absence of competent physical. 
Intellectual or aoral power, fitness or the like; also the Instance 
of such lack.” (Webster's New Collegiate Dictionary).

Without making reference to the concept of the tera used 

in coapensation statutes. Black's Law Dictionary (Fourth Edition) 

defines the tera "disability” as follows:

- 10 -
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Fourth Edition)

"Absence of competent physical, Intellectual or moral 
power; Impairment of earning capacity; loss of physical function­
ing that reduces efficiency; Inability to work.”

Since we are dealing with the concept of the term as used 

In the occupational disease provisions of workmen's compensation 

statutes of the various States, examination of these statutes shows 

a variety of definitions. Where the term Is not defined In the 

language of the statute Itself, such definition Is left to adminis­

trative or Judicial Interpretation, and to that end a review of the 

Important decisions is necessary to define the term in any given 

State where it Is not defined by statute. Occupational disease 

compensation statutes have adopted three distinct concepts of the 

term, as follows:

The first concept is found under the law of the State of 

Wew York:13

"Whenever used In this Article: ... 'Disability' means 
the state of being disabled from earning full wages at tbe work 
at which the employee was last employed.”

This definition is followed substantially In the lavs of 

the States of Iowa, Michigan, Minnesota, Worth Carolina and Rhode 

Island.1,4 It Is to be noted that this definition presupposes wage 

loss in order for the claimant to receive disability benefits. 

Assuming that an employee has the disease of pneumoconiosis but 

has sustained no wage loss under this theory the claimant would 

not have a basis for compensation. Definitions of this type appar­

ently give effect to the purpose and objective of the enactment of 

compensation statutes, namely to substitute monetary benefits during 

the period when the Injured employee has sustained a wage loss.

The second concept of the term "disability" Is found In 

the law of the State of Arizona:18

11



" 'Disablement' means physical Incapacity by reason of any .. P
occupational disease, as defined In this chapter, to perform any
work for remuneration or profit." b

This concept Is followed substantially In the laws of the 1

States of Georgia, Idaho, Montana, Nevada, New Mexico, South Carolina, ' P

and Utah.16 t

The third concept of the term Is found In the law of the t

State of Kansas:17 e

"Except as hereinafter otherwise provided In this chapter t
’disablement’ means the event of an employee’s becoming actually 
and totally Incapacitated, because of an occupational disease, from 
performing his work In the last occupation In which Injuriously
exposed to the hazards of such disease." t

This definition Is substantially followed In the laws of the i

States of Maryland and South Dakota.1* c

Examination of the language set forth In the statutory 1

references above Indicates that the New York statute presents the *

fairest concept of this term to both the employer and the employee, • * '

providing that disability Is dependent upon loss1 if wage. The 

second concept set forth In the Arizona statute^Lems to be too ‘ ’

extreme and unfair to Injured employees. Compensation would be ’

dependent upon the fact that the employee was permanently and <

totally disabled and unable to do any work for profit In any other <

trade or occupation. The third concept, referred to In the statute 

of Kansas, will present problems for the administrative agencies.

It is possible for an employee to be adjudged as permanently and

totally disabled from pneumoconiosis on the theory that he should 1

not be returned to work la a dusty trade. Be may be able to pro- ^

cure some employment In other trades or occupations where he has

not sustained any wage loss and where, as a matter of fact, he may

*
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procure vages In excess of those received In the employment vhere 

his Injury occurred. In the event the claimant's pneumoconiosis 

is complicated by an active tuberculosis infection it vould sees 

proper to provide that he should receive an avard of permanent 

total disability. In such cases, it vould be desirable to remove 

the employee from the continuing exposure to dust and also to 

eliminate the possibility of the exposure of fellov employees to 

tubercle bacilli.

The vrlter vlshes to call attention to the fact that for 

the actual determination of the technical definition of the term 

reference should be made to compensation statutes or judicial 

decisions vithin the State that is the subject of inquiry. As 

indicated, there is lack of uniformity in this concept vhlch will 

inevitably give rise to differentials in administration of the 

various State lavs. t|

Methods Of Compensating Thekjjneumoconloses

In fourteen States19 and the District of Columbia, together 

vlth Federal jurisdictions, the method of compensating the pneumo­

conioses does not differ from legislative provisions applicable to 

other occupational diseases. In thirty-four States9 there are 

legislative provisions restrictive as to certain of the pneumocon­

ioses respecting compensation payable for the pneumoconioses. With 

respect to this compensation, the follovlng summary reviev vlll be 

of interest.

(1) Designation Of Stats Legislation To Provide Medical 
Boards Or MocTlcai Examiners To Assist The Administrative*Agencies 
In Their Determination Of The Claims.

Assuming that a given claim for pneumoconiosis is contested, 

the principal questions presented for decision by the administrative

- 13 -
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agency are aedical questions, namely, the deteralnatlon of the 

following Issues:

Whether or not the claimant has sustained an occupational 

disease compensable under the statute, and — the nature and extent 

of disability.

The following States sake provision for the appointment of 

medical boards, panels or consultants to resolve these questions 

or to serve In an advisory capacity to the industrial commission: 

Arizona, Colorado, Georgia, Idaho, Iowa, Maine, Maryland, Montana, 

Nevada, New York, North Carolina, Ohio, Oregon, Rhode Island, South 

Carolina, South Dakota, Texas, Utah and West Virginia. The use of 

medical boards or special medical examiners has been the subject of 

criticism on the theory that it 1s practically impossible to procure 

totally impartial, unprejudiced aedical opinion; furthermore, that
A

the litigants have the right to present their own7medical testimony 

and that the use of medical boards and panels or^ medlcal examiners 

belittles the honest opinion expressed by medical witnesses that 

may differ from the decisions of such boards or examiners. The 

purpose of the enactment of compensation statutes was to avoid 

the express hazard and uncertainty of technical legal trials in 

the determination of the issues presented during the course of 

the hearing by the least expensive method that is possible. It 

may be that any qualified doctor assigned to a panel or as a 

consultant to the administrative agency for the purpose of resolv­

ing the medical Issues in a given case may have a background of 

professional employment that tends to make him partial either to 

one side or the other. The fact remains that in a given case, his 

opinion would be independent of any allied interest is the litlga-

t
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*
M I

Lnatlon of the tlon and would, therefore, serve the ends of Justice for the

determination of these issues. With respect to the appointment

1 an occupational of medical consultants or boards, there is no uniformity as to the
« 1

s nature and extent legislative provisions involving their appointments and reference
*

should be made to the statute of any given State to ascertain

the appointment of the powers, duties and effect of the opinion of medical boards or

these questions consultants. From the standpoint of proper administration of

trial commission: Justice, it would seem desirable that the panel or medical board

Maryland, Montana, should have available to it all of the germane medical testimony

Rhode Island, South involved in the case, including all medical reports, x-ray exam­

glnia. The use of inations, history of the case, nature of exposure to dust, and the

been the subject of extent of such exposure, together with full details of the employ­

mpossible to procure ment record. Independent of the opinion of the board, or panel,

furthermore, that each party should have the privilege of offering such medical

m medical testimony . . testimony as it deems necessary for the proper presentation of
-1

cal examiners its case. . ,

il witnesses that • - it must be further borne in mind that the use of boards or

examiners. The panels would vary from State to State, depending upon the industrial

is was to avoid conditions in any given State and the location of industrial

legal trials in activity within that State. What night be suitable for the State

; the course of of Utah would not necessarily be suitable for the State of Hew York.

is possible. It In those States that have employed the use of medical boards or

panel or as a panels their operations have generally been successful. Kvery
«

purpose of resolv- effort should be made to avoid political appointments to boards or

a background of panels to the end that the beet medical opinion with respect to

partial either to the particular disease that is the subject of complaint could be

n a given case, his made available to the administrative agency.

rest In the litiga-
- IS -
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(2) Tlae Limitations for The Filing Of Claims.

This subject has presented one of the most troublesome 

legislative provisions incorporated In any of the State lava, 

and again there is no uniformity among State lava. All lava 

Include a period of limitation vlthln vhlch claims must be filed. 

Examples of these provisions are:

A fixed period of time after injury.

A fixed time after disablement.

A fixed time after the employee knev or should have knovn 
of the existence of the disease or disability.

A fixed time after the first manifestation of the disease.

A fixed time after last exposure.

A fixed time after the last payment of compensation.

A fixed time after disablement vbich must occur vlthln a 
fixed number of years after last exposure.

A fixed time after exposure vlthln vhlch disablement must 
occur. |

Vitb respect to the pneumoconioses, it must' remembered 

that a given claimant may have demonstrable evidence* of the condi­

tion over an extended period of tlae vlth no attendant disability, 

discomfort in performing his normal duties, and vithout his having 

sustained a vage loss. Query: From vfaat date should the tlae 

limitation run In cases of this type? It Is knovn that frequently 

disability does not occur until many years after the termination 

of employment or exposure. On their part, the employer or insurance 

carrier desire to determine liability during the year vhen the 

injury occurs or vlthln a limited time thereafter. From the stand­

point of the employee vho has sustained pneumoconiosis, he may not

- 16 -

vlsh t 

until 

the r< 

pound* 

the pt 

tlon, 

of th< 

conioi 

and u| 

would 

emplo; 

the t: 

the v: 

of fl 

of We’ 

sent ■ 

have 1 

at ion 

of th 

emplo: 

vltbii 

mlnab 

trade 

termli 

or no 

for, 

pneum



I

tlM. vlsh to terminate bis employment or make claim for compensation 1

t troublesome until he Is actually disabled or has sustained a loss of wages as 1

State lavs.
the result of the disease. The ansver to the question just pro- 1

All lavs pounded Is among the Imponderables of legislation dealing vlth
r 1

s must be filed. the pneumoconioses. Vlth enlightened labor leadership and coopera­

tion, the use of physical examinations, including roentgenograms

of the chest to demonstrate vhether or not the claimant has pneumo­

coniosis should be extended to pre-employment, during employment.

should have knovn 
lllty.

and upon termination of employment. Veil planned medical programs

vould not only serve to protect the employer hut enable the
m of the disease. employee to be advised of his condition. After careful study of

>mpensatlon.
the time limitations of the various statutes above referred to,

the vriter recommends a provision vlth respect to the time limitation

t occur vlthln a 
». of filing claims similar to that contained In the lavs of the State

disablement must of Wev Jersey, to vlt: Two years after last exposure or last pay­
ment of compensation, or one year after employee knev or should

m a remembered • • have knovn of the existence of the disease, vlth an overall limit­

encs of the condl- ation of five years after last exposure.*0 'Assuming that a provision
endant disability.

of this type mere enacted la the State compensation lav, the
vlthout his having employer or Insurance carrier vould be able to terminate liability
tould the time

vlthln a fixed period of time after last exposure vhich Is a deter­
•vn that frequently

minable fact. On their part, the employees engaged In a dusty
• the termination trade vould have the benefit of a roentgen examination upon the
smployer or Insurance «

termination of exposure and be advised at that time as to vhether
s year vhen the

or not they had pneumoconiosis, enabling them to file claims there­
»r. From the stand-

for, vlthln the time fixed by the statute. The existence of
snlosls, he may not

pneumoconiosis Is medically determinable upon the termination of

- 17 -
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1exposure to dust end It Is submitted thst no prejudice would arise 

by the application of this rule.

(3) Time Limitations Relating To Death Benefits.

With-respect to legislative provisions dealing with this 

subject, there are again nuaerous differentials among the statutory 

provisions of the several States, but the basic problem is some­

what stapler because of the certainty of death and the fact that 

it is proper to require the filing of a clala within a reasonable 

period of tiae after death occurs. Sxaaples of the provisions of 

the various statutes relating to tiae limitations for the filing 

of clala after death Include the following:

A fixed period of time after death.

Death occurring within a fixed period of time after last 
exposure or following continuous disablement.

A fixed period of time after injury. |

In all of the States, the requirements oj|iBt that pneuao-

conlosls must be the cause of death in order for death to be

compensable.

Upon death, autopsies would disclose the existence of the 

disease of pneumoconiosis and whether or not it was a causative 

factor of death. In certain Instances, however, an employee with 

pneumoconiosis may die years after the termination of employment. 

This frequently happens and in many instances employers and 

insurers are confronted with the problems of the loss of their 

records. Inadequate records, or the change of insurance carrier. 

Furthermore, the older the individual becomes the more contributing

t
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factors aay enter Into the cause of death, asking It difficult 

to determine the relationship between the employee's pneumoconiosis 

and death.

Legislative provisions requiring that death must occur 

within a fixed period of time after last exposure or following 

continuous disablement, appear to be the fairest method to employee 

and employer. The date of last Injurious exposure is a determin­

able date. Proof Is available to show the nature of the employ­

ment, tbe evidence of dust in that employment, and whether or not 

it would be potentially hazardous. Assuming that the employee 

has suffered continuous, permanent disability as the result of 

pneumoconiosis, the employer or insurance carrier is apprised of 

that fact and pays compensation for that disablement. Therefore, 

it would seem to be proper to extend the time for filing a claim for
, i

death benefits until a fixed period after death following continuous
'd

disablement.

The provision relating to a fixed perlo£”of time after the 

date of injury opens the case to potential argument and disagree­

ment about the time the Injury occurred. Many of the pneumoconioses 

are benign, while others aay progress over an extended period of 

years with complications of tuberculosis or other pulmonary diseases. 

A given employee aay properly testify that ha did not know that he 

had the disease because he experienced no disability in performing 

his normal duties nor did he suffer any wage loss. Our Commissions 

and Courts have tended to construe provisions of this type to give 

the employee the benefit of the doubt and to permit him to file a 

claim when hs "knew or should have known he had the disease". This
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presents an Indeterminable time and Is highly objectionable to 

employers or their carriers who wish to terminate their liability 

In a given case.

(4) Provisions For Medical And Hospital Care.

The pneumoconioses assume an aspect separate and distinct 

from other types of occupational diseases, primarily because no 

medical cure for these diseases has been found and the basic pro* 

tectlon of employees is dependent upon the Installation of dust 

control and other engineering equipment that would prevent the 

incidence of disease rather than to effect its cure. The most 

numerous examples of the pneumoconioses are silicosis with Its 

variations and asbestosls, which may produce disability or death.21 

There does not seem to be the need for extended medical care unless

the pneumoconiosis progresses to the state where it -Is complicated
• i

by tuberculosis or cor pulmonale. Assuming that thj claimant has
w?-1

compensable pneumoconiosis and needs medical cares or hospital 

treatment these should be provided and the claimant should receive 

adequate medical attention.

Legislative provisions dealing with this subject differ 

from State to State. Examples of these provisions are the follow* 

ing:

Same provision for accidental injuries.

A monetary maximum.

Time limitation generally expressed la a number of months 
of treatment.

Twenty-six States22 and Federal Jurisdictions2 provide 

full benefits with no limitation to the amount that is payable. 

Twenty-two States23 have limited benefits which may be readily
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ascertained by reference to the State statutes. Two States 

(Mississippi and Wyoming) make no allowance for medical or hospital 

benefits. The statutes of each State must be examined to deteraine 

the benefits for medical care and hospitalization.

Unfortunately! with respect to the pneuaoconloses, we 

are dealing with what to date has been an insoluble aedlcal problem 

in so far as hospital care and cure are concerned. It is to be 

hoped that medical science may ultimately provide a more satis­

factory answer to this question.

(5) Compensation For Partial And Total Disability.

Upon statutory amendments making the pneumoconioses compen­

sable in our various States, industry and Insurance carriers were 

concerned with the impact of potential liability for compensation 

from exposure to dust that bad beenexperlenced by employees prior 

to the enactment of the compensating statute.. ^The phrase "accrued 

liability" entered into discussion of this prp^lem. The liability 

was not accrued but potential, because upon the enactment of the 

compensation statute an employer became an insurer of the health 

of the employee from the diseases made compensable under the 

statute. An attempted answer was tbe enactment of legislative pro­

visions denying compensation for partial disability and only award­

ing compensation for permanent total disability. There was 

legislative resistance in many States with respect to compensation 

for the pneumoconioses, with the migration of industries having 

dust hazards from the States where these diseases were made compen­

sable to some other State. Allied to this phase of the problem 

was tbe fact that in most instances the extent of partial disability
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was not medically determinable until a given employee was unable 

to continue his employment or bad sustained some wage loss as the 

result of the disease. Assuming that the employee had disabling 

pneumoconiosis, frequently accompanied by active tuberculosis, the 

medical profession had no difficulty in determining this fact and 

recommended that such cases should be compensated for on the basis 

of permanent total disability. The medical profession was reluctant 

to recommend that a given employee should be removed from the 

hazards of exposure to dust in the employment where he had worked 

all his lifetime and seek employment in some other trade. This is 

certainly understandable. In some cases legislative provisions were 

enacted enabling a claimant to transfer from his employment where 

he would be exposed to the inhalation of injurious dust into other 

trades or occupations where dust hazards did not exist with compen- 

sation to be paid for the injury that he had sustains^.* However, 

the number of cases in most of the States where thlsipractlce was 

followed has been somewhat limited, primarily because of the reluct­

ance of long-term employees to give up the Jobs with which they 

were familiar and seek employment in other trades. Again, there 

is no uniformity with respect to this legislation and reference 

must be made to the statutes of the different States to determine 

the exact status of the rights of the claimant or the liability of 

the employer or insurer. It is probable that la the event of an 

economic recession, claims may be filed for partial disability oven 

though no actual disability exists, wbers x-ray evidence shows 

Increased hilar markings as a result of sons dust exposure. This
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factor la.an Incentive to retain legislative provisions denying 

compensation for partial disability. Twenty States25 deny com­

pensation for partial disability, whereas twenty-eight States26 

and Federal jurisdictions6 pay some compensation for partial dis­

ability.

(6) Monetary Limitations For Liability.

It is practically impossible to be specific with respect 

to statutory provisions establishing monetary liability for the 

pneumoconioses and the laws of each State must be examined to 

determine the benefits that are payable thereunder. As stated 

above, industry and insurance carriers are concerned about the 

impact of the passage of laws asking the pneumoconioses compensable ’ 

due to the potential liability for injuries that had been incurred 

by the inhalation of dust prior to the effective date of the Act.

To ease the'impact of this burden there was eculcted what became 

known as escalator clauses, whereby a fixed amount becomes payable 

the first month the Act becomes effective with progressive increases 

at a fixed rate per month until the whole benefit of the law Is 

reached. Many of these laws have since been amended to eliminate 

the escalator clauses, although some have been retained. In a 

number of States maximum benefits are fixed by law while in some 

States a part of the burden of compensability is shared by special 

disability funds or by contributions from the State.

Undoubtedly, the escalator clauses above referred to served 

a useful purpose when first enacted because of the limitation of 

monetary liability imposed upon the employer. However, the number 

of claims of silicosis aftsr the enactment of the statutes was not 

as great as bad been anticipated and gradually State legislatures have
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seen fit to dispense with this method of limitation of liability.

Tba lav aov effective in Hew Tork Stated provides compen- 

satlon for the pneumoconioses only in the event of total disability 

or death and further nakes provision for the payment of compensation 

In the event that the claimant is totally disabled by dust disease 

and Imposes responsibility for the payment of such compensation 

upon the employer for the first 260 weeks; the employer continues 

the payment of compensation thereafter during the claimant’s 

permanent disability, but vlll have the right to bs reimbursed from 

the Special Disability Fund created under this lav. This method 

may veil provide the answer to this most troublesome problem.

(7) Statutory Requirements For Exposure Within The 8tate 
waere Compensation is Sought.

Most of the State statutes contain legislative provisions 
of a specific term of residence and exposure to d4st in the State 

vherein application for compensation is made. Again, there is no 

uniformity in provisions of this type. The purpose of the require­

ment is to avoid the possibility of a claimant having had exposure 

in one industrial State going to another State where the benefits 

under the compensation act were more liberal, or from procuring 

compensation in the second State unless he meets the statutory 

requirements with respect to exposure in that State. The term of 

years for exposure vlthin a given State vary as veil and reference 

must be sade to individual State lavs to ascertain the answer to 

the compensability of a claim in any given Jurisdiction. The same 

rules are applicable to death benefits requiring an adequate term 

of exposure la the given State vhere compensation is sought before 

a claim would be compensable.
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(8) Legislation Applicable To Second Injury Funds or 
Special Disability Fun<157 —— "

When careful consideration is given to compensation for 

tbe pneumoconioses, the natural question arises as to what method 

could be employed to answer the questions above presented. Poten­

tially, the answer may be found In legislation creating Second 

Injury Funds or Special Disability Funds in the various States of 

the Union. These Funds are adalnistered in connection with the 

Workmen's Compensation Laws of the several States and have as their 

objective tbe Incentive to employ handicapped workers who sustained 

a previous injury and who later apply for employment and may sustain 

a subsequent injury on the Job to which they are assigned. The 

objective of these Funds is to enable the disabled employees to 

receive full compensation for disability that may result from con­

tinuing employment, while the liability of the employer is limited 

to the benefits due to the second injury; the Seeq^d Injury Fund 

or Special Disability Fund being responsible for^permanent total 

disability representing the differential between the second injury 

and previous injury. Employees who contract the disease of pneumo­

coniosis generally find it difficult to obtain employment in those 

trades where dust hazards exist and where they represent the 

potential of liability in the event their pneumoconiosis becomes 

permanently disabling. Theae lavs were given impetus to Insure 

returning war veterans the opportunity for employment if they had 

suffered some type of permanent injury, such as tbe loss of a leg, 

arm or other member of the body, as the result of war casualty. Why 

cannot this concept be extended to provide compensation for disabling 

pneumoconiosis progressing to disability after re-employment in a 

dusty trade wherein the employee Is exposed to tbe continuing hazard
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I

of harmful dust? With respect to legislation dealing with this 

natter, there is no uniformity in the statutes of the several 

States. Second injury lavs are now effective in all but four

States.*6 As of June 30, 1962, only sixteen States29 and Federal 

Jurisdictions6 have broad coverage. In the remaining States the 

coverage is so narrow that the Funds apparently do not serve the 

purpose for vhich they were designed and would not provide compen­

sation for disability from the pneumoconioses in the event of 

permanent disability. Why should not coverage afforded by this 

legislation be extended to prospective applicants for employment 

in dusty trades who have had previous exposure to dust with demon­

strable evidence of pneumoconiosis? Should these people be rele­

gated to the human scrap heap and be classed as unemployable? Would 

not the extension of the Second Injury Fund lavs to cover this 

situation be the answer to what is perhaps one of t^o most trouble­

some problems in the field of occupational dlseasc*4egi8latlon?

It is a fact that today applicants for new employment who 

give a history of previous exposure to dust are generally submitted 

to x-ray examinations of their chests and if these examinations 

disclose potential pneumoconioses and a dust hazard exists la the 

particular plant or operation where they are to be assigned to work 

they will be denied employment in order to protect the prospective 

employer from a compensation claim for total disability, which may 

be exceedingly costly under the statute. By extending the Second 

Injury Fund legislation to cover the pneumoconioses, the prospective 

employer would have his liability limited to a fixed amount for the 

second injury and the Fund would pick up the liability for the 

difference between the second Injury and total disability which 

had resulted from the accumulation of dust throughout the entire
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period of the employee's eaployaent. It is probably improper to

designate these Funds as "Second Injury Funds" and the naae should

be changed to "Special Disability Laws"; Hew York State has so 
27

designated its Fuad. The difficulty presented is the actuarial 

determination of compensation costs. The question arises as to 

whether or not the administration of the lav will lead to the 

imposition of excessive burdens upon the Fund after it has been 

created. With that in mind, it may be desirable to place some 

monetary limitation of liability upon the Fund in the first Instance 

which may later be increased, dependent upon experience in the 

administration of the lav. Such a method would be protective of 

the interests of the employers and insurers and assure the payment 

of reasonable compensation to the employee or his dependents in 

the event of death.

Consideration should be given to the legislative provisions 

of the compensation statutes of Arkansas, Minnesota, Horth Carolina, 

Ohio, South Dakota, Texas and Wisconsin,30 vtjjlch have endeavored to 

solve the problem of the replacement of employ*** who have demon* 

strable non-disabling pneumoconiosis in employment where they would 

not be subject to the continuing exposure to hazardous dust.

Under the Workmen's Compensation Law of Wisconsin,31' In the 

event an employee has a non-disabling silicosis and is discharged 

from employment in which he is engaged or when he ceases his employ­

ment and it is in fact inadvisable for him to continue on account 

of the disease and he suffers a wage loss by reason of such discharge 

or cessation of employment, the Commission may allow such com­

pensation on account thereof as it may deem Just, not exceeding
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$7,000. The statute provides for aa exaalnatlon by a physician or 

physicians to be appointed by the Industrial Connlsslon and the 

eaployer and enployee nay have the opportunity of a hearing before 

the order Is passed. Refusal of the enployee to subnit to exaaina- 

tlon would bar his right to conpensatlon and the payaent of conpensa- 

tlon as ordered by the Connlsslon estops the clalaant fron any 

further recovery.

These plans referred to nay be beneficial or detrlnental to 

the enployee and to the enployer. With respect to the enployee, he 

Is removed fron the continuing hazard of exposure to dust. On the 

other hand, he nay be deprived of continuing In a trade or occupa­

tion with which he is faalllar and become expert and thereby required 

to change to soae other occupation free fron the exposure of dust 

where he nay not be able to coonand the wage scale that had previ­

ously been his. Fron the standpoint of the enployer,Jthere Is 

Imposed upon him immediately the financial cost of compensation. On 

the other hand he Is relieved of the potential of the claim becoming 

one of pernanent total disability.

Neither of these methods seen to be an equitable as a system 

providing conpensatlon by way of a Special Disability Fund.

Incident to legislation dealing with the Second Injury Funds 

or Special Disability Funds Is the nethod by which these Funds should 

be financed. Two States, California and Pennsylvania, wholly finance 

their Funds with appropriations. Two other States, Kansas and 

Wyonlng, originally financed their Funds in this nanner but both 

now require payaent to the Fund by carriers or self-insurers In 

death cases whers there are no dependents. The Stats of Massachusetts 

provided a Second Injury Fund for war veterans, appropriating funds
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for that purpose and specifying that when the Fund became exhausted 

the State Treasurer should pay the benefits from a general fund with­

out specific appropriation. As a practical political matter the 

accomplishment for the financing of these funds by public appropria­

tion poses aany difficulties. Legislatures generally would be 

reluctant to appropriate public funds for injuries that occur in 

Industry. Therefore, It seems proper that the burden of financing 

these funds should rest upon contributions to be made by employers, 

self-insurers, or insurance carriers. The methods prescribed for 

such financing differ under the laws of many of the States, but 

generally speaking provide for contributions either In death cases 

where there are no dependents or a percentage of the premium paid 

to insurance carriers. The underlying difficulty is the lack of 

actuarial data that would provide a sound basis for determination 

of the cost. Assuming that the law provided for|limitatIons of 

monetary liability for totally disabling pneumoconiosis, the impact 

of the cost upon employers and carriers would be eased; benefits 

could be ihcreased dependent upon the cost of compensation as 

revealed by experience over a number of yearn.

It would seem desirable to have a Special Disability Fund 

entirely separate and distinct from ths Second Injury Funds presently 

effective in the various States. The reason for this suggestion 

is that the problems of compensating for the pneumoconioses as above 

set forth differ from other types of injuries. Assuming that it 

would be desirable to place some limitation of liability upon the 

employer, the amount of compensation payable could be Increased from 

tins to time. The basic problem of ths evaluation of disability 

from ths pneumoconioses is one which must be resolved by medical 

research before a satisfactory legislative answer can be found
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for compensattoo for partial disability. Much has been accomp­

lished in the medical field with respect to the determination 

of disability but much remains to be accomplished. The problems 

presented by the pneumoconioses are unique and undoubtedly distinct 

from those of other occupational diseases.

(9) Waivers Of Compensation.

Another legislative provision occurring in the lavs of a 

number of States relates to the permitting of waivers for disabled 

slllcotics. In the original enactment of legislation making 

pneumoconiosis compensable, some of the States permitted handi­

capped workers, particularly those who bad served in dusty trades, 

to waive their rights to benefits for an injury that bad been 

caused or contributed to by a previous disability. The objective 

was to assure the continuance in employment of those who had
• I

demonstrable evidence of the disease of pneumoconiosis and to avoid 

their release from employment. Six States33 permit-waivers by 

affirmative legislative provisions. Sixteen States33 permit waivers 

upon tbe approval of the workmen's compensation agencies. In twenty* 

six States34 and Federal Jurisdictions3 waivers are not permitted. 

Assuming that a given applicant for employment has demonstrable 

evidence of the disease of pneumoconiosis, he may be unable to 

obtain employment in some other industry where he would be exposed 

to the continuing hazard of dust. Representatives of labor, most 

insurance carriers and most employers have refused to resort to 

the waiver system although it is available for legal use as above 

set forth. While there has not been uniform agreement among 

employers, employees, administrative agencies and insurance carriers 

with respect to the use of waivers, they certainly do not solve the
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j not solve the

problem of the physically handicapped worker who has previously

been employed in a dusty trade and seeks further employment with

another employer in a trade similar to that in which he has been

engaged. Therefore, it may be stated that the use of waivers defeats

the basic purpose of the compensation law. Certainly, with respect

to the pneumoconioses and the inability to evaluate the percentage

of disability that the employee has sustained at the time of his

change of employment, waiver provisions appear to be unfair to the

employee although a modification of this rule may be found in the

statutes of Arkansas, Minnesota, North Carolina, Ohio, South Dakota, 
30

Texas and Wisconsin.

The above presentation Indicates the problems Incident to 

the compensation for the pneumoconioses. The law is being continu­

ally changed in an effort to solve these problems! Over the period 

of the next several years, there will undoubtedly^be further 

legislative changes. A possible answer to the many problems that 

exist relates to the extension of the Second Injury Funds or the 

Special Disability Funds as above set forth. From the standpoint 

of the employer and the employee, this method seems to be the most 

equitable that is available.

Prospectively, the ultimate answer must be found in effective 

medical and engineering control of potential hazards that exist 

in industry. It may well be that the medical profession will find 

some method tor the cure of these diseases. Until that happy 

event occurs, legislation must be adjusted to provide adequate com­

pensation for those who are the victims of our industrial process.
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CHART I

A. States Providing General Coverage Coapensation For The 
Pneuaoconiosoo.

Alaska, Arkansas, California, Connecticut, Delaware, Florida, 
Hawaii, Illinois, Indiana, Kentucky, Maryland, Massachusetts, 
Michigan, Minnesota, Missouri, Nebraska, Mew Jersey, Mew Tork, 
North Dakota, Ohio, Oregon, Pennsylvania, Rhode Island, South 
Carolina, Utah, Washington, West Virginia, Wisconsin.

B. Scheduled Coapensation For Tho Pneuaoconloses.

Alabaaa (permits an election for coverage), Idaho, Iowa,
Kansas, Louisiana, Montana, Nevada, New Hampshire, New Mexico, 
Oklahoma, South Dakota, Texas.

C. States With Specific Provisions With Coapensation Payable For 
The Diseases of Silicosis and Asbestosis.

Arizona, Colorado, Georgia, Maine, North Carolina, Tennessee 
(employer may elect general coverage), Vermont, Virginia 
(employer may elect scheduled coverage).

D. State With Specific Compensation For Coverage of the Diseases 
of Silicosis, Asbestosis and Brucellosis.

J
New Mexico.

'.-si
E. State With Specific Provisions For the Compensation of Silicosis 

Asbestosis and Anthracosls.

Oklahoma.

F. States With Specific Provisions For the Coapensation of the 
Disease of Silicosis.

Idaho, Iowa, Kansas, Maine, Montana.

0. State With Specific Provision For the Coapensation of Silicosis 
and Brucellosis.

South Dakota
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States In Which There Are Special Legislative Provisions Of 
Compensation For The Disease Of Silicosis.

Alabama, Arizona, Arkansas, Colorado, Delaware, Florida, Georgia, 

Idaho, Iowa, Kansas, Kentucky, Maine, Maryland, Michigan, Minnesota, 

Montana, Nevada, Mew Hampshire, New Mexico, New York, North Carolina, 

South Dakota, Texas, Utah, Vermont, West Virginia, Wisconsin.
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CHART III

The Following States Provide Compensation For Partial Disability 
For Silicosis.

Alabama, Alaska, Arkansas (compensated if 33-1/3% or wore), 

California, Connecticut, Hawaii, Illinois, Indiana, Kentucky, 

Massachusetts, Missouri, Nebraska, New Jersey, New Mexico, North 

Carolina, North Dakota, Ohio, Oregon, Rhode Island, Tennessee, 

Texas, Utah, Virginia, Washington, West Virginia, Wisconsin.
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A. Ststes Providing Full Benefits For Medical Care.

CHART IV

Alaska Nebraska
Arizona* Nevada*
Arkansas* New Hampshire
California New Jersey
Connectlcut New York
Delaware North Carolina*
Florida North Dakota
Hawaii Ohio
Idaho Oklahoma
Illinois* Oregon
Indiana Pennsylvania
Maine* Rhode Island
Maryland South Carolina
Massachusetts Texas*
Michigan Utah*
Minnesota Washington
Missouri Wisconsin

•Full benefits are not payable for occupational diseases in 
Arizona or Utah, or for silicosis and asbestosis in Arkansas, 
Illinois, Maine, Nevada, North Carolina, or Texas.

In Colorado the 6 months limitation does not apply to occupational 
diseases. As to monetary benefits, the Industrial Commission may 
authorize up to $500. additional for occupational diseases if the 
worker's condition will be materially improved4 Benefits for 
silicosis or asbestosis (up to $2,000.) are payable only if author­
ized by the Comsisslon after determination tttu such care will 
materially Improve the worker's condition. .T

Kansas: In extreme cases, the Commissioner nay require the employer
to furnish care for a longer period. In case of silicosis, such add­
itional period is limited to 90 days.

Kentucky: The Board may order an additional $1,000. on application
and showing of need.

Montana: In cases of total disability where the $2,500. is insuffi­
cient to meet all hospitalization expenses, additional benefits may 
be allowed.

New Mexico: Additional monetary benefits up to $15,000. (Including
the first $1,500.) may be authorized in cases of accidental injuries.
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CHANT IV continued

South Dakota: The Industrial Commission say order an additional
$1,000. for medical, surgical, and hospital service upon proof of 
necessity therefor.

Vermont: Maximum for silicosis and asbestosls set at $500. payable
during a 3 year period.

Virginia: May be extended for 2 years, Including the first 60 days.

West Virginia: An additional $800. may be authorized by the
Commissioner with the approval of the employer. No medical benefits 
in case of silicosis.

B. States Providing Limited Benefits For Medical Care.

Alabama
Colorado 
Georgia 
Iowa 
Kansas 
Kentucky 
Louisiana 
Montana 
Nev Mexico 
South Dakota 
Tennessee 
Vermont 
Virginia 
West Virginia

■ i
'4

1. Nat

2. ”T1

I
3. Se<

i
j _

4. In

5. Se

6. 0.
7. Ax

8. 3«
9. H:

10. Ii
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