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CONFIDENTIAL

September 30, 1991

Mr. Julian Steinberg 
BFGoodrich Company 
6100 Oak Tree Boulevard 
Cleveland, Ohio 44131

Dear Julian:

Knowing of your interest in the situation regarding the New York 
State Toxicity Data Bank, which we recently discussed, I am 
enclosing a copy of a letter from Pat Toner dated September 13 to 
Fred Richard which is self-explanatory. I believe Pat is trying to 
set up a meeting to involve the Plastic Pipe Institute (PPI) and 
the New York State people for late October. I will be "plugged in" 
to the progress made at that meeting via Stan Mruk and Norm Bryan 
of PPI and will keep you advised.

Also enclosed is a privileged and confidential letter from Sheila 
Millar of Keller and Heckman to Pat Toner which is interesting and 
you may wish to provide this to your attorneys for their possible 
use. Please treat Sheila's letter as confidential.

Kindest personal regards.

Sincerely yours,

RTG/pmb

SPI-07719

Wayne Interchange Plaza II • 155 Route 46 West • Wayne, NJ 07470 • (201) 890-9299
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Washington, D.C. 20005 
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FAX 371-1022

Hugh Patrick Toner
Vice President 
Technical Affairs

September 13, 1991

Mr. Fred Richards
Office of Fire Prevention & Control 
State of New York 
Department of State 
Albany, New York 12331-001

Dear Fred:

I am writing to request a meeting to discuss your concerns 
regarding the data we submitted for our PVC pipe classification. 
As I'm sure you are aware, I asked Sheila Millar, Keller and 
Heckman, SPI's legal counsel, to talk to Phil Sparkes to get some 
background on the State's thinking which lead to Frank's letter to 
Norm Bryan of our Plastic Pipe Institute regarding closure of our 
classification for PVC pipe.

Sparkes indicated to Millar that your concerns about the data are 
technical in nature and as Frank indicated in his letter that you 
are ready to work with us to resolve those technical issues. We 
are ready also and feel some urgency to resolve these issues before 
the end of the year so that the class may remain open to our pipe 
.producing members. We do feel that US Testing should be part of 
'the discussion and would propose to invite them to any meeting 
unless you suggest otherwise.

It may be more difficult to arrange a meeting date than to resolve 
the technical issues so please call me at your earliest convenience 
to begin the process of finding a date we can all make.

I look forward to resolving this issue.

Regards

HPT:tmc
cc: N. Bryan 

B. Chien 
G. Detain

S.
s.
F.
S. Millar 
F. McGarry 
P. Sparkes

. Mruk

L. F reeman 
R. Gottesman 
R. Gottwald

F. Stefanelli

a:\corr
nys\richards
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Re: New York State Toxicity Data Bank:
Closure of SPII-003 Class

Possible

Dear Pat:

This will provide you with a file record of my 
discussion on September 11, 1991, with Phil Sparks, the 
attorney with the New York State Department of State assigned 
to monitor activities associated with the New York State 
Uniform Fire Prevention and Building Code combustion toxicity 
test requirements, Article 15, Part 1120. I spoke with Phil at 
your request to obtain more information regarding the state's 
position that the product class designated SPII-003 on PVC pipe 
will be "closed to further filings" at the end of 1991 unless 
certain technical concerns are raised. The technical concerns 
of the state relate to the fact that the results obtained for 
the product class in tests conducted by U.S. Testing, Inc. are 
not "comparable" to results on other PVC products, which Phil 
characterizes as "similar."

Phil explained that what he terms the "discrepancies" 
between the results obtained by U.S. Testing and those obtained 
by other labs on PVC products were uncovered in a "data review 
process." The state initiated this data review process on 
combustion toxicity data filed pursuant to these regulations 
when Dr. William Chien joined the State Office of Fire
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LAW OFFICES

josc»h e kcllcr 
JCROMEM HECKMAN 
WILLIAM H eOACHCSANI. 
MALCOLM O. MaCARTHUR 
WAYNE V BLACK 
TEBBCNCC O JONES 
MABTlN W BERCOVICI 
JOHN S CLDBEO 
WILLIAM L KOVACS 
CAROLS C. HARRIS 
MICHAEL F MOBBONE 
MABK FOX EVENS 
JOHN B RICHARDS 
JOHN B OUBECK 
PETER L. o( l* CRUZ 
CHBISTINE M Gill 
MELVIN S. OBOZEN 
SHIRLEY S FUJIMOTO 
LAWRENCE B HALBBIN 
RALPH A. SIMMONS 
PETER A. SUSSER 
C. OOUGLAS JARRETT 
SHEILA A MILLAR 
PATRICK J HURD 
GEORGE G MlSKO 
FREDERICK J DAY. JR

•NOT * rro i D r.

TERRY J BOM I N E 
Sh£IlA j LANDERS 
GABENE DODGE 
OAV'O I READER 
S CRAiG tauTfest 
MARK a Si EVERS 
MICHAEL « BENNET 
ThOmaSR MOUNTEER 
DAVID G SARVAD'*
G FRANKLIN KOONTZ 
Catherine R niElSEn 
KRlS AN N C MONTElTH 
Elliot bclilOS 
MARK L ITZKOFF 
MARC BEREJKA 
JUSTIN P MCCARTHY 
KENNETH A OLSEN 
JEFFREY S LANG* 
ARCHIE L HARRIS. JR.* 
BRIAN T ASHBY 
T PHILLIPS BECK* 
ARTHUR S GARRETT III 
RiCK D RHODES* 
LESLIE E SILVERMAN* 
FRANK C TORRES III* 
BRYANT ROBINSON III

Keller and Heckman

1150 17th STREET, N.W.

SUITE lOOO

WASHINGTON, D.C. 20030

(202) 950-5000

September 12, 1991

At, O l//. ^
C/ ‘-ri; o

s

■ cv

Mr. H. Patrick Toner 
The Society of the Plastics 

Industry, Inc.
1275 K Street, N.W.
Suite 400
Washington, D.C. 20005

r*b'?G
'C '€■

°o

£'P

/,

‘0.

1 8

SCIENTIFIC STAFF

DANIEL S. DIXLER. Ph. 0. 
CHARLES V. BREOER. Ph. O. 
ROBERT a. MATHEWS. Pm. 0. 
JOHN P MOOOERMAN. Ph. 0. 

kLT^HUTMIPE FOLEY

/
COWELL. Ph. 0 

HOUR. Ph. 0 
LESTER BORODINSKY. Ph. 0

TELECOMMUNICATIONS
ENGINEER

CHARLES F. TURNER

TELEX 

AS ®S5S'

TELECOPIER 
(202) 296-7662

CABLE ADORESS "KELMAN-

WRITER'S uintCT liial NUM6ER

(202) 956-5643

Re: New York State Toxicity Data Bank:
Closure of SPII-003 Class

Possible

Dear Pat:

This will provide you with a file record of my 
discussion on September 11, 1991, with Phil Sparks, the 
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Keller and Heckman

Prevention and Control. Dr. Chien was specifically hired to 
assist in the administration of the data bank. Dr. Chien's 
review of the data bank indicated that discrepancies existed 
between filings accepted earlier in the process (by what Phil 
Sparks characterizes as "people incapable of understanding the 
technical issues"). Dr. Chien discovered variations in LC 50 
results on various PVC products between U.S. Testing and other 
labs. This was the genesis of the state's effort to conduct a 
round robin study of the laboratories approved by the state.

The round robin tests were on CPVC. Interestingly, the 
round robin results which were distributed show that all of the 
seven approved laboratories involved had results reasonably 
similar, with the exception of one lab, which was unusually low 
as compared to the others. Phil confirmed, however, that the 
laboratory showing the unusually low results in the round robin 
was not U.S. Testing. He therefore confirmed that the basis 
for the proposal to "close" the class was solely the apparent 
"discrepancies" between the data filed on the SPI class and 
data filed on what the state considers to be similar products.

In my discussions with Phil, he confirmed that there 
are no other issues related to tests on other products 
conducted by U.S. Testing at present. No other laboratories 
which have conducted class tests are under specific scrutiny at 
present. Phil noted, however, that in the course of conducting 
the guality examination of laboratories, site visits to each of 
the approved labs have been made (presumably by Dr. Chien). In 
response to questions about what, if any, problems were 
discovered at U.S. Testing as compared to the other labs, he 
noted that each laboratory has slight differences in their 
procedures, and the state is in the process of evaluating these 
differences. He also stated that while the LC 50s obtained on 
similar products are often quite similar, the residues after 
combustion vary widely, and other required information can 
differ. Phil nevertheless stated that the state has no plans 
to withdraw approval from any laboratory currently approved, 
and confirmed that U.S. Testing remains an approved laboratory.

I suggested in our discussions that the state lacked 
the legal authority to "close" a class which has been duly 
accepted by the state, where the tests were conducted by an 
approved lab which remains approved to conduct such tests by 
the state. Phil stated repeatedly, however, that the state is 
simply looking for "technical answers" at the present time, and 
that there is "no legal issue" at present. He stated that he 
could not conclude that the continued efforts of the state to 
properly administer the data bank (including resolving 
technical issues) raises a legal issue. I suggested that under
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