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I the Matter

Nartionat, Lean Comrany, et aw, Hespondents.

EXCEPTIONS ON BEHALF OF THE SHERWIN-WILLIAMS
COMPANY TO THE TRIAL EXAMINER'S RECOMMENDED
DECISION.

Comes now the respondent, The Sherwin Williams Company,
by its attorneys, pursuant to Rule XXI11I of the Commission’s Rules
of Practice, and sul! mits its exceptions to the Trial Examiner’s
Recommended Decision herein and to the Trial Kxaminer’s failure
to include therein the findings and conclusions requested by it under
Rule XXT of said Rules of Practice.

A. In so far as Section II, entitled ‘‘Pleadings and Issues’’, of
the Trial Examiner’s Recommended Decision is concerned Sherwin
takes the following exceptions:

1. Sherwin exeepts to Hem 5(d) on page 4 of the Recommended
Decision (Paragraph 9(B), Count 1 of the Auwnded Complaint).

;2. Sherwin excepls to Itemw H(e) on page 4 of the Recommended
Decision (Paragraph 9(C), Connt 1 of the Amended Complaint).

. 3. Sherwin eseepts to the third full paragraph on page 5 of
Section IT of the Recommended Decision as not constituting a com-
plete and aceurate summary ol its Muswer (Sherwin’s Apswer to
Awended Complaint).
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4. Sherwin excepts to the Trial Fxaminer’s failure to include
in Section LI of the Recommended Decision s swmmary of its special
defenses” (Sherwin’s Answer 10 Amended Complaint, pages 16-19).

5. Sherwin excepts to that portion of Section 11 of the Triul
Exuminer’s Recommended Decision entitled **The Issues® in its
entirety (compare Trial Examiner’s statement with Amended Com-
plaint and Sherwin’s Auswer thereto; also see Federal Trade Com-
wission Act, Sec. §; Claytouw Act, See, 2(a) and Tr, 4209-4252),

6. Sherwin excepts to the 'rial Examiner’s failure to include in
that portion of Scetion 11 of the Recommended Decision entitled
“The Issues™ a statement relative to the issues raised by Sherwin
in ity special defenses.  (Compare Trial Examiner’s statement with
Sherwin’s Answer to Amended Complaint, pages 16-19).

7. Sherwin excepts v the lirst three fall sentences uppearing
at the top of page 7 of the Recommended Decision for the reasons
that importaut portivus of the evidence have not been set forth in
the Recommended Decinion, much reliable wnd substautial evidencee
has been ignored and uwo reasouable regard has been had for the
greater weight of the evidence herein. \

B. In so far as Section III, entitled “‘Report Upon the Evi-
dence”, and Section IV, entitled “Recommended Findings and Con-
clusions”, and concerned, Sherwin takes the following exceptions:

5. Sherwin excepts to the Trial Examiner’s failure to state in
the secoml paragraph of that portion ol Section 11 of the Recom-
mended Decision, which is cutitled *Count One”, that Sherwin
does not manufacture or sell basic lead sulphate or any other lead
pigments exeept red leae, Hiliarge and basic Jead carbonate and also
excepts to the Examiner’s failure 1o include a statement to such
effeet in Paragraph 1-F of Scetion 1V of the Reconnended Decision
(Tr. 1313).

9, Sherwin exeepts 1o the Triad Examiner’s fuilure to state in
it portion of Section HI of the Recommnended Decision, which is
entithed “*Count Oue’’, that for over twenty vears Sherwiu bas not
wanufactnred red lead or Btharge Tor use by the battery mauunfuye-
turing industry and is nota competitor in that field which has been
an inereasingly important one since the advent of the automobile
and the internad conbastion engine (P, 1640, 1645, 4070, $093).

3

10. Bherwin excepts to the lust sentence in the sceond paragraph
of that portion of Scction 111 of the Recouunended Decision entitled
*Count One’” for the reason that the record does not estaublish the
fuel that it purchases lead pigiients from otbers for the purpose
stated, and also excepts to the last sentence ol Paragraph 1-1 of
Section 1V of the Reconunended Decision for the same reason.

11. Sherwin excepts to the Trial Examiner’s failure 1o report
in that portion of Section 1 of the Recommended Decision entitled
“Count One” as follows: **Sherwin’s ouly lead pigment plant is
located in Chicugo, lllinois. In 1943, and for many yeurs prior
thereto, Sherwin shipped about 5% of the white lead in oil shipped
by the industry. For mauny years its shipments ol dry white lead
and litharge to customers represented less than 1%, respectively,
of the total industry shipments, white its shipments of dry red lead
and red lead in oil were approximately uil.  Sherwin is not an im-
portant factor in the sale of lead pigments, particularly red lead
and litharge, and it does not sell dry ved lead or litharge on the
Pucific Coust.  Its sales of litharge ave coufipped whmost entirely to
points in the Clicago area with a few isolated shipments to Kentucky
and Olio. The record contains vo evidence that carload shipments
of red lead and litharge ave made by Sherwin to purchasers located
in differeuntial territories.”” Sherwin also exeepts to the Trial Bx-
aminer’s failure to inchude in Paragraph -1 of Section 1V of the
Recomnended Decision a finding to the foregoing effect (Tr. 1313.
1332, 1648, 2065-2066, 3746).

12, Sherwin exeepls to the sentemee whiceh m::_:..::_..._v. precedes
the second tabalation in Paragraph 1-¢ of Section 1H, and also in
Paragraph 1-1 of Scction IV, of the Recommendied Decision, for the
reason that such sentences do not indicate that the term “white lead,
dry and in oil,” includes only basie cavbonate (CX 666, CX 669),
and also excepls to the Fxaminer’s failure (1} to report that basic
Jead .J.\:_v_::e is used to o substantial extent by Fagle, and to some
extent by National, as an alternative produet to basic carbonate in
sales to paint manufacturers, mmd (2) to veport, in so far as the
record discloses, the extent of the production and sale of basie sul-
phate by Bagle and National (Tro 15601561, 35003852, 2354.3357,
4129). . :

13, Sherwin excepts to the seeond tabulation in Paragraph J-¢
of Section T, and alsa in Paragraph 1-J of Scetion IV, of the
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Recomuended Decision (CX 669, 'Pr. 15601561, 2193, 3344-3
3354-3357, 4129). .

14 Sherwin excepts to the sentence immediately following the
second tabulation in Puragraph l-e of Section 111, und also in Para-
graph 1-J of Section IV, of the Recommnended Decision for the reason
that there is not included therein un additional statement relutive
to Eagle’s and National’s production and sale of basic leud sulphate
as au ulternative produet tor basic carbonate (Ty. 1360-1561, 3344-
3352, 3354-3357, 4129).

15. Sherwin excepts to the first two sentences in the last sub-
puragraph in Puragraph 1-¢ of Section 111, and in the last subpara-
graph of Paragraph 1-J of Seetion 1V, of the Recommended Deci-
sion, except the statement to the effect that Nativnal became a pre-
dominant fuctor in the industey.  (The Chlations urged in connee-
tion with exception 17 are relied upon in support of the furegoing
exception).

16. Sherwin excepts to the last sentenee in Paragraph 2-a of
Section 1, and in Paragraph 2-A of Section IV, of the Recom-
mended Decision (Tr, 1327-1328, 20065-2008).

17. Sherwin excepts to Paragraph 4. of Section 111, and to
Paragraph 4-A of Section 1V, of the Recommended Findings in that
the first sentence thereof erroncously indicates, by use of the term
“*the other respondents”, that Sherwin followed the salient features
of the zone pricing syvstem therein deseribed and in that the de-
seription of the system and the citations set forth on pages 14, 15
and 16 (which deseription awnd maps ave incorporated in Paragraph
4-A of Seetion TV by reference) do not acceurately reflect Sherwin’s
pricing and freight practices as established by the record.  Sherwin
also excepts to the Examiner’s failurve to include in Section 111 an
aceurate statement of its pricing practices awd to include in Section
IV a recommended finding bused thereon (e, 836, 887- 891, 894,
1312-1319, 1324-1325, 15327-1328, 1331-13:32, 1640, 1648, 2065-2066,
3697, 3701-3702, 3704, 3707-3709, 374G-3747, 3704-375Y, 3768-376Y,
377T1-3804, 3836-3856, 4075, 4003, 41044113 OX 06 I, H94, AR, (N
613, CX 626-631-F, OX 650, CX 659 C-P, CX 662, A-226, CX 781 A-C,
CX 782 CDIY, X 784 BDE, OX TR7.7%09, CX 793, X 794, A-Z8, ON
8§23 A-G: RX 198 BN 195 A, RN 200 A-X, BN 208; Answers of
Sherwin, Ghidden and International to Mmended Complaint s For g,
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aceurate summary of Sherwin’s pricing und freight practices see
Proposed Findings submitted by Sherwin and especially Paragruphs
Seven, Kight and Nine under Count 1).

18, Sherwin excepts to the lust subparagraph of Paragraph 4-a
of Section 111, and to the lust sentence in the lust subparagraph of
Paragraph 4-A of Section 1V, of the Recomended Decision for
the reason that the Kxaminer fails to state which respondents have
plants locuted in euch of the varicus cities thervin named and which
pigments are produced in each of such plants aud aslso fails to af-
firmatively state thut Sherwin’s only lead pigment plant is located
in Chicago, Ulinois (Tr. 1313 and Kxaminer’s eitations).

19. Sherwin excepts to the first two sentences of the second
subparagraph of Paragraph 4-b of Section 111, and the first two
seitences of Paragraph 4-B of Seetion 1V, of the Reconnuended De-
civion (RX 6 A-1, 7 A-C, 5 AB, 9 A1, 12,13 A D, 50 KLO, 77 A-F,
81 AB, 83 A-Z3, 53 A-Z13, 92 AB, 127 A-G, 134 A-K, 135 AB, 136
ADB, 137 AB, 138 AB, 159 D, 198 A-11; CX 501 A D, U2 AC, 504 AB,
205 AB, 507 A-M, 508 €, 518 AB, 54 AB, 634, 652 A-K, 639 C-P, 662
CDGHST, 705 A-D, TUG A-D, 776, 799, 500 A-C, B0l AB, 502 AB,
503, 805 A-C, 809; Tr. 1313, 1316-1318, 2153-2104, 2170, 2175, 2228
2230, 2238-2245, 2308, 2397-2308, 3697, 3699-5T00, $T13-3716, (70
3760, 3767-3768, 3838-3840, 3846, 38500; in addition, the citutions
urged in connection with exception 17 are also velied upon in support
of the foregoing cxception).

20. Sherwin excepts to Puragraph $-¢ ol Section 111, and of
Paragraph 4-C of Scction IV, of the Recommended Decision (CX
504 B, CX 505 A, CX 507 A-M, CX 517 A, CX M8 AB, CX 523, ¢X
803 and Examiner’s citafion).

21, Sherwin excepts to Paragraph 4-d of Section 111, and to
Paragraph 4-D of Section IV, of the Recommnended Decision.  (Ci-
tations urged in support of the foregoing exception are the same as
those relied upon in conncetion with exceptions 17 and 19).

22, Sherwin excepts. to the second sentence of Paragraph 5 of
Section I of the Recommended Decision, Tor the reason that the
record establishes substantiul variance between the practices em-
ployed by it individnally as compared to practices employed by the
other respondents herein (Citations relicd upon for the foregoing
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exception are the saiue as thuse urged in councetion wilth exeeptions
17 and 19).

23. In so far as Parugrapbs 5-a-1, ....,z... u.z,u. a-4, O-u-0 and
5-a-6 of Sectiou 111, and Pavagraphs 5 > 1,5 5-A-3, and 5-A-4 of
Section 1V, of the Recommended _réu_c: are concerned, Sherwin,
for brevity and in order to avoid duplication, adopts and incorpo-
rates herein by reference the exceplions taken to suid paragraphs by
respondent National and relies upon the same citations, together
with the citations appearing hierein in councetion with exception 19,
as support for such exceptions.

24, Sherwin excepts to Paragraphis d-a-1, d-a-2, v.:.u_ O-u-4,
5-8-D und 5-u-6 of Section 11, aud to Paragraphs 5-A-1, 5-A-2, 5-A-3
and 5-A-4 of Section 1V, of the Recommended _vne_u_o: in so {far as
such paragraphs may infer that Sherwin actually agreed to employ
the provisions of Schedule ** A, except il and when said Schedule
“A” became an effective part of the N R. AL Code for the Tndustry
(which it did not), or that Sherwin actually employed the provisions
of suid Schedule ** A as o vesult of any agreement to do so or other-
wise. (Tr. 1327, 2066, CX 823 CD: i addition, the eitation urged
in connection with exceptions 17 and 26 are relied upon in support
of the foregoing exception). M

25. Sherwin exeepls to Paragr :E_u 5-b-6 of Seetion 111, and to
Paragraph 5-B-6 of Section 1V, of the Recommended Decision.  (Tr.
869-870, 3696-3697 ; 3700-3701; RX 229-305; CX 506 E, CX 539, COX
576 A-E, CX 594 AB, CX 652 A-1, CX 662 CDGHKLST, CX 662
Z5-226, CX 684-68D, CX 776 A-L.; in addition, the citatious urged in
connection with exception 17 are relied upon in v:EEZ of the fore-
going exception).

26. Sherwin excepts to Paragraph 5-¢-1 of Scetion I1I, and to
Paragraph 5-C-1 of Section 1V, of the Recommended Decision for
the reason that ncither the record references therein cited nor the
record as a whole supports the statements therein made. (Tr.
._wuu 1314, 1324-1328, 1331-1332, 1648, 1650, 2065-2066, 3746, 3874-

882, 4070, 4093; CX 823 A-G, (X 782 C; RX 209; in addition, the
nm:.:c:m urged in connection with exceptions 17 and 19 are relied
upon in support of the foregoing exception).

27. Sherwin exerpts to the first sentenee of Paragraph H.¢.2 of
Section 111, and of Parigvaph 5 -2 of Section TV, of the Recom-
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mended Decision in 80 far as such sentences imply an unlawful
purpose to the avoidance of referenee to purtieular prices in Sched-
ule “*A’" as such inference is entirely unwarranted by tbe record
(Tr. 2218-2234, Tr. 2402-2403; RX 6-1, 8-AB, v A-F, 78-BC; CX
o4-B, 507 A- Z 517-4, 523).

25, Sherwin excepts to the third, fourth and lifth sentences of
Paragraph H-¢-2 of Scetion 111, and of Paragraph 3-C-2, of the
Recommended Decision as not being supported either by the record
citativns therein given or by the record as o whole (T'r. 1326-1328,
Tr. 2065-2066 and citations by Fxaminer),

29, Sherwin exeepls to the entire second subparagraph of Para-
graph 5-¢-2 of Section 11, and of Paragraph 502 ol Section 1V,
:_ the Recommended Decision Tor the reason tiud the statements
made in such subparagraph are not sustained by the record citations
therein: given or by the record as a whole, (Citations relied upon
for the foregoing exception are the same as these urged in connee-
tion with exceptions 17, 19 and 26).

S0, Sherwin excepts o the Jourth sentence ol ragraph d-c
of Scction 11, and of Paragraph 5-C-4 of Section {V, of the Recom-
wended Deeision for the reason that the statements  contained
therein are nol supported by the citations given or by the record
as o whole,  (Citations relicd upon for the furegoing exception are
the same as those urged i commection with exceptions 17, 19 and 26),

31, Sherwin exeepts to the secomd sentence of Paragraph 5-¢-5
of Section I, and of Paragraph 5-C-5 of Scetion 1V, of the Recom-
mended Decistou for the reason that such scutence ervoneously
states that the table bmnediately following refers (1) to white lead
in oil and other key products, and (2) mvolves 100 pounds or lurger
containers. (The citations relied upon in suppurt of the foreguing
exception are those given by the Examiner in the table immediately
following this sentence),

32, Sherwin excepts to the completeness and accaracy of the
table set out in Paragraph H-¢-5 of Section i, snd incorporated by
reference in Paragraph 55 of Seetion IV, of the Recommended
Decision.  (Tabulation pages 31 and 32 of Reconnmended Decision
and exhibits {here eited 2005-2009; CX Sl CNOGe, OX 613
A-COX 06 DE, OX 712 A, OX 596 AR, COX 597, ON B398, (X 6585,
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CX 629 A-C; in addition, the citations urged in councetion with ex-
ception 17 are relied upon in support of the foregoing exception).

33. Sherwin excepts to that portion of Paragraph 9-¢5 of See-
tion 11 and of Paragraph 3-C5 of Scetion 1V, of the Reconnended
Decision which erroncously indicutes that certain shipping points
were used by Sherwin during the entive period reflected in the tubu-
lation also uppearing in such paragraphs, (The citations relied
upon are those given by the Kxaminer in the tabulation).

34. Sherwin exeepts to the sceond sentence of the last sub-
paragraph of 5-¢d of the Reconnucnded Decision,  (The citations
urged in connection with exception 39 are relied upon in sapport
of the foregoing exception).

35, Sherwin exeepts to the Examminer's failure tv inchude in
Puragraph 5-CH a statement to the effect that freight costs from
Sherwin's shipping points to purchasers’ destination would have 1o
be ascertained and added to the quotations appearing in the table
set out in full in Paragraph 5-¢5, and incorporated in Paragruph
5-C5 by reference, in order to muke aceyrate comparison as to the
purchasers’ relative costs in buying from the various respondents.
(Citations relied upon for the foregoing exception are the sume as
thore urged in conneetion with exceptions 17 and 32).

36. Sherwin excepts 1o the seeond sentence in Paragraph 5-¢b
of Section 1, and in Paragraph 5-C6 of Scetion 1V, of the Recom-
mended Decision, and fo the correctness of the tabulations appear-
ing in such parngraphs for the reason that the statements made
therein and the figures in such tabnlations are not supported by the
Sxaminer’s citations.

37. Sherwin exceepts 1o the statement in the first sentence in
Paragraph 5-¢7 of Section 111, and in Paragraph u.fuu of Section
1V, of the Recommended Decision, to the effect that its c:mﬁc.:eu..m
have substantially the same deliverad cost as do customers of Glid-
den and International. CPr, 1249, 263922640, 35165 Auswers of lnter-
national aud Glidden to Amended Complaint; in addition, __.:. cita.
tions urged in connection with exception 17 are relied uponin sup-
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38. Sherwin excepls to the statement in Paragruph 5-¢7 of
Section 1 of the Recommended Decision setting forth the nunber
of sales made by i at varying amounts wder Nutional’s Jowest
price, and also to the correctness of the variances staled (CX 794-D,
L, Z- Z-1, and 74, CX 613, CX 626-631 1, CX 60, CX 662 Z£3-426;
RX 158).

39, Sherwin exeepts to the statement in the laust sentence in
Paragraph 5-¢7 of Seetion 111, and in Pavagraph 5-07 of Section 1V,
of the Recommended Devision to the effect tial the deviations by
Sherwin are subject to the subtvaction of a small freight factor
which the castomer sometimes paid from wearby shipping points,
as such statement does not faivly rvefleet the status of the record
itted is not supported by the greater weight of 1he reliable, probative
and substantial evidence in the reconl (UX 622221, CX 793, X
D, L LAY, 220724, 45, G and AT CN ST AZI00: RX 1as
A1 RXO200 A-X Pe. 856, S87-5804, 1249, 26 H0, 3516, 3746, 4104-
41135 in addition, the citation urged in connection with ¢ eption 17
are relied upon i support of the foregoing exeeption).

40. Sherwin excepts to the last sentence of Paragraph 5-¢8 of
Section TH, and of Paragraph 3-8 of Section 1V, of the Recom-
mended Decision, as not being supported by the record (CX 794,
DL Y, Z; RX 198 A-HG T 35015 in addition, the eitations urged in
conneetion with  exesption 17 ave relied upon in support of the
foregoing exception.)

41 Sherwin excepts to Paragraph 5-¢9 of Section 111, and to
Paragraph 5-C9 of Section 1V, of the Reconmended Decision, as

_not being supported by the citations given or by the record as a

whole. (The citations relied upon for the foregoing exeeption are
the same as those urged in connection with exeeption 17; also T,

1337-2480).

42, Sherwin excepts to the juxtaposition existing between the
third sentence and the first and secoud sentenees of Parugraph
H-¢-11 of Section IT, and of Paragraph 5-C 11 o Section 1V, of the
Recommended Decision for the veason that sueh juxtaposition sives
rise o an improper inference that Sherwin's instrnctions i the
third senfence were given ax a result of the events deserilied in the
first two sentences and such inferenee is nol warranted from the
exhibits eited or from the record,
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43. In the event the words **instructions are given tor following
large deulers’ prices”, in the third sentence of Paragraph H-¢11 of
Section 1H, and of Paragraph 5-C11 of Seetion 1V, of the Recom-
mended Decision, are 1o be interpreted as meaning that Sherwin’s
mauagers und salesien ure instructed 1o follow its large competi-
tors® (such as Nationui and Iagle) prices ou government, stute uud
municipal bids, then Sherwin excepts to such interpretation as not
being warranted from the cxhibits cited or from the record
whole (CX 662 A and exhibits cited by Examiner.)

+4. Sherwin excepts to the third sentence of Paragraph 5-c11

of Section 111, aud of Paragraph 5-C11 of Section 1V, of the Recom-

mended Decision, in su far as such sentence indicates that such in-
structions are now in effecl or were in effeet over a substantial
period of time extending at least fram November 6, 1936, 10 May
1942,

45. Sberwin excepts to the fourth, ifth, sisth and seventh sen-
tences of Paragraph 5-¢-11 of Seetion 11, and of Paragraph 5-C-11
of Section 1V, for the reason that such sentences do not correctly
state all the faets with respect to the trausactions thercin referred
to and do not correctly retlect the number of instauces in which the
respondents bid varying prices in competitive bids or the extent
of such variunce (Citations in support of the foregoing exceptions
are the sume as those relied upon by the Examiner).

46. Sherwin excepts to all of Paragraph 5-d of Section I11, and
of Paragraph 5-D of Section 1V, of the Recommended Decision, ex-
cept that portion of the last sentence of such puragraph beginuing
with the words ““and it was shown” in the seventh line from the
end thereof, fer the reason that ::. statements contained therein
are not supported by the record (CX 662-W, 7.3, 25, O, CX 843-G).

47. Sherwin excepts to the sixth sentence of Paragraph 5-¢ of
Section 111 of the Recommended Decision for the reason that the
citation to the record in support thercof reveals that the testimony
cited was directly to the contrarvy and the exhibits cited have no
connection whatever with the subject matter.

48. Sherwin cxcepts to the last three semtences of Pavayraph
H-e of Section HI for the reanon that neither the citations given by
the Examiner nor the record as o whale establish that its formuly

stctbtmrive, ol s o o g
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lor pricing oxides in carload quantities was the same us that of
any other respoudent vy that its less than variond prices for oxides
was based on a formula derived Srom its varload price for such
products (CX 809, CX 523 A-1Y).

4Y. Sherwin excepts to Paragrapl -1 ol Section 111, and of
Paragraph 5-F of Secetion 1V, of the Recomuended Decision for the
reason that neither the exhibits cited nov the record as a whole es-
tablishes the fuet nor justifies the inference that Sherwin sells 97%
aud Y8%. red lead at the added differentials stated because of any
provisions of Schedule A" of the No R AL Code Tor the industry
S. r_:.u._::: pc =:< agreement or puderstanding to do so. (CX 782-C,

X 823-EF; Tr. 3870).

50. Sherwin excepts to the first scutenee of Parugraph 6-a of
Section 111, and of Puragraph 6-A of Section TV, of the Recom-
mended Decision for the reason that the extent of control stated for
white lead does not include basic sulphate of lead which is used
interchangeably with basic carbonate to a ~ubstantial extent by
Kagle and to some extent by National. (Citations urged in support
of the foregoing exceptions are the swme as those relied upon in
connection with exceptions 12, 13 and 14).

51. Sherwin excepts to the sccond and thivd sentences of Para-
graph 6-b of Section 111 of the Recommended Decision for the rea-
son that the statements contained therein do not aceurately or cor-
-.rr:% describe Sherwin’s pricing methods und excepts to the Exam-
iner's failure to set out in such paragraph and in Paragraph 6-B of
Section TV a correct statement of Sherwin’s practices, (Citations
urged in support of the foregoing exception are the same us those
relied upon in exceptions 17 and 26).

'52. Sherwin exeepts to the second and third sentences in Para-
graph 6-d of Section IT1, and in Paragraph 6-D of Section TV, of the
Recommended Decision, for the reason that the statements therein
contained are unsupported by the reeord in so far as Sherwin is
concerned. (Citations urged in support ol the -.:.,c going exception
areé the same ag those relied upon in exceptions 17, 26, 36, 37, 38, 39
and 40).

53, Sherwin excepts to the Bxawines’s faiture (o include iu
Paragraph 6-D of Section 1V of the Recommended Decision a find-
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ing basced upon the statements contained in the Jast six senlenees
of the first subpuragrapl of Parvagraph 6-d of Section 111,

o4 Sherwin excepts to Paragraph 7 of Seetion HI, and o
Paragraph 7-A3 of Sectivn 1V, of the Keconnuended Decision for
the reason that the statements contained therein are collrary to
aud not supported by the record. (Citations urged in support of the
»..enmwcrﬁ exeeplion ave the same as those relicd upon in excep-
tions 17, 19, 25, 26, 37, 35, 3Y, 40 and 41.)

55. Sherwin exeepts 1o all of Paragraph 7-4d ol Scction 111,
and of Puragraph 7-A4 of Section 1V, of the Recommended Deci-
sion for the reason thut the statements contained therein are con-
trary o the reliuble, probative and substantiul evidence contained
in the record. (Citutions urged in suppuort of the fureguing excep-
tion are the same as those relivd wpon iy eaceptions 17, 19, 23, 24,

and 26.)

36. Sherwin excepts to Paragraph 7-at of Section 111, and of
Puragraph 7-A6 of Section 1V, of the Recommended Decision for
the reuson that the statemenis contained, therein are contrary to
the reliuble, probative und substantiaf evidenee in the record. (Ci-
tations urged in support of exeeptions 17, 26, 27, 28, 29, 31, 32, 33,
34, 36 and 46, whether set forth verbatim or by reference, are relied
upon in support of the foregoing exception.)

§7. Sherwin excepts to Paragraph 7-a8 of Section 111, and to
Paragraph 7-A7 of Section 1V, of the Reconmended Decision for
the reason that the conclusion therein stuted is not"warranted upon
consideration of the weight of the reliable, probutive and substan-
tial evidence in the record. (Citutions urged in support of exeep-
tions 43 and 45, whether set forth verbatim or incorporated by
reference, are relied upon i support of the forcgoing exeeption.)

58. Sherwin excepts to Puragraph 7-a9 of Scction 1L, and of
Puragraph 7-A8 of Scetion 1V, of the Recommnended Decision for the
reason that the conclusion therein stated is not wurranted upon
consideration of the weight of the reliuble, probutive and substan-
tia] evidence in the record.  (Citations urged in sapport ‘of exeep-
tions 17 and 25 are relied upon in support of the foregoing ex-
ception).
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54. Sherwin excepts to the sccond sciitence of the second sub-
paragraph of Paragraph 7-b1 of Section 11 of the Reeommended
Decision in so far as such sentence states that the evidenee dis-
cluoses that Sherwin had a mutoal understanding with any of the
other respondents coneerning the plan described in Paragraph 7-bl
or aceepled the plan and its objectives and agreed to follow it for
the reason that neither the record nor the inferences reasonably to
be drawn therefrom support such statements.  (Citations urged in
support of the foregoing exeeption are the same as those relied upon
in conneetion with exceptions 17, 19, 26 and 27).

60. Sherwin excepts 1o that portion ol Paragraph 7-b2 of See-
tion 11, and of Paragraph 7-B2 of Scetion 1V, of the Reconumnended
Deciston, which state that its prices, though substantially lower than
those of National and Fagle, were very close 1o the prices of Glidden
and International for the reason that such stateinents are not sup-
ported by the record.  {Citations urged in support of the foregoing
exception are the same as those relied upou in connection with ex-
ceptions 17, 19, 26, 38, 39 and 40).

61. Sherwin excepts 1o the next to the last ~entence in Para-
graph 7-b2 in Section 1II, and in Paragraph 7-B2 of Section 1V,
of the Recommended Decision, in so far as such sentences state that
there was an agreement between cither Ausconda or International
to conform to Glidden’s and Sherwin’s prices with a minimum of
deviation, for the reasos that the statements contained therein ave
not supported by the reliable, probative and substantial evidence
contained in the record, (Citations urged in support of the forego-
ing exception are the same as those relied upon in connection with
exceptions 17, 19, 26, 38, 39 and 40).

62. Sherwin excepts to the third sentencee in Paragraph 7-b3
of Seoetion IiI, and in Paragraph 7-B3 of Seetion 1V, of the Recom-
mended Decision in so far as such sentences state that the practices
therein attributed to Glidden were identical to thosc used by Sherwiu
for the reasou that the statements contained therein are not sup-
ported by the reliable, probative and substantial evidence contained
in the record. (Citations urged in support of the foregoing excep-
tion are the same as those relied upon in conneetion with exceptions
17, 19, 26, 37, 38, 39 and 40).
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63. Sherwin excepts to Paragraph 7-b4 of Scetion 111, and to
Paragraph 7-B4, of Section 1V, of the Recommended Decision, except
that portion of the second senteuces thereol which states that Sher-
win did not use the consignent plan for controlling retail prices,
for the reason that the statements contained therein are not sup-
ported by the reliable, probative and substantial evidenee contained
in the record.
tion ure the same as thuse relicd upon in connection with exceptions
17, 19, 25, 26, 38, 39, 40 and 46.)

(Citations wrged o support ol the foregoing excep-
i going

64, Sherwin excepts to the first two sentences and the last sen-
tence of Paragraph 7-¢2 of Section I, and of Paragraph 7-C2 of
Section 1V, of the lecommended Decision, for the reason that the
statements contained therein are not supported by the reliuble, pro-
bative and substantial evidence contained in the record. (Citations
urged in support of the foregoing exception are the sime as those
relied upon in conncction with exceptions 17, 19, 25, 26, 38, 39, 40
and 46.)

65. Sherwin excepts to Paragraphs 7-cd and 7-¢5 of Section
111, and to Pavagraph 7-C4 and 7-C5 om. Scetion 1V, of the Recom-
mended Decision for the reason that the statements contained therein
are not supported by the reliable, probative and substantial evi-
denee contained in the record. (Citations urged in support of the
foregoing exception are the same as those relied upon in connection
with exceptions 17, 19, 25, 26, 38, 39, 40 und 46).

66. Sherwin excepts to Paragraphs 7-d1, 7-d2, 7-d4 and 7-d5
of Section 111, and"to Paragraphs 7-D1, 7-D2,-7.D3 and 7-D5H of
Section 1V, of the Recommended Decision for the repson that the
conclusions stated in suid paragraphs arve either not suported by the
record at all or are directly contrary to the weight of the reliable,
probative and substantial evidence appearing in the record and are
contrary to law. (Citations relicd upon in connection with the fore.
going exception are the same as those specifically relied upon in
support of each and every specific exception herein stated; RXs. 6
through 8, inclusive; see also: National Tndustrial Recovery Act,
Section 5, 48 Stat, 195, 198; Fugeue Dietzgen Ca. v, Federal Trade
Commission, 142 F. 21321, 329 detua Portland Cement Cu, v Fed-
eral Trade Connmission 157 ¥ 20 633, 544 Sugar Tustitule v United
States, 297 .8, 508 Ceacend Mfrs, Asan. v, eited Stades, 268 118
488; NNQE? Flouring Assu. v Pludted States, 208 U SO063: U8 v
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Socony-Vacuun Od Co., 310 U, 8. 198-199; {7, 5. v, !, 8. Steel Cor-
poration, 201 U, 8. 417; U, 8. v. luternativnal Harvester Co., 274
Ui 8. 6935 LS. v, Standurd Qi of N J., 4T 1.2 2885 A ppalachion
Coals, Iuc. v. Uneted States, 258 U, 8. 3443 U, 5. v U, S, Steel Cor-
poration, 233 Fed. 55, 201 U. 8. 417; 1. 8. v. dluminum Co. of
dmerca, 148 K. 2d 416, 424).

67. Sherwin excepts to the third paragraph of Count T'wo (page
46) of Scetion 111, and the third subparagraph of Puragraph 8-A
(page 87) of Scction 1V, of the Recommended Decision in so far as
such paragraphs incorporate, by reference, the faels relating to
zone pricing, price differences, differentials and other features bear-
ing on the issues under Count T'wo, which are ~et out in Seetion 111
at pages 7-38, inclusive, to the same extent as il the specifie exceep-
tions heretofore taken were again restated verbatim.  (The cita-
tions urged in support of the foregoing exception sre the same as
thuse relied upon in connection with exeeptions 8-53, inclusive.)

68. Sherwin excepts to Paragraph 8-al of Secetion 14, and to
Paragraph 8-A1 of Section 1V, of the Recommended Decision for
the reason that the statements contained therein, in so far as Sher-
win is concerned, do not accurately portray it~ hasic freight policy
as disclosed in the vecord, and excepts to the Examiner's failure to
correctly deseribe its pricing and freight policies, (Citations urged
in support of the foregoing exception are the same as those relied
upon in connection with exceptions 17, 19, 25, 24, 38, 39, 40 and 46.)

69. Sherwin excepts to Paragraph 8-02 of Section I, and to
Paragraph 8-A2 of Scction IV, of the Reconnmended Decision For
the reason that the freight tabulations set forth in Paragraph 8-a2,
and incorporated in Paragvaph 8-A2 hy reference, are neither
applicable to nor properly descriptive of any of Sherwin’y shipping
or freight practices. (Citations wrged in support of this exception
are the same us those relied upon in connection with exception 17;

Ty. 3777).

70. Sherwin excepts to Puragraph 8-a3 of Seetion 11T, aud o
Paragraph 8-A3 of Scetion TV, of the Recommended Decision for
the reason that the statements therein contained do not aecurately
refleet Shewin’s shipping or freight practices as disclosed in the
record and neither the citations to the transedipt nor the citations
to various Commission’s Exhibits reveal in any way Sherwin’s




16

freight or shipping policies. (Citations wrged iy support of the fore-
going cxception are the same as those relied upon i exeeption 17;
also, Tr. 4070, 1335-1480, 1672-2018).

71. Sherwin excepts to Paragraph 9 of Count Two of Section
111 wherein the Exawiner las incorporated the evidenee set out
in Count One of Section 111 of the Lecommended Decision relative
to differcnces in trade, regional, quantity, and quality discounts and
charges through differentials between agents and dealers, between
eonfainers of different sizes, between 7% or 98% red lead over
lower grades, and between caroads, d-ton lots, and smaller guanti-
ties, into Paragraph 9, Counl Twa of Section 1, by reference.
Sherwin, therefore, by refercuee, reatlirms and incorporates hereat,
cach and cevery exceplion it has lieretolore taken to specilie state-
ments by the Trial Examines relative o the evidence bearing upon
the aforementioned subjects and relies upon the sine citations which
it has heretofore identified with cach such specitic exeeption.

72, Sherwin excepts o Paragraph b ot Seetion U1, and to
Paragraph 9-B, of the Recommended Decision in so fur as the state-
ments contained therein imply that seich container differentials as
were ulilized by Sherwin were utilized as o result of any agrecment
or understanding with any other respondent herein, or with any one
else (RX 210, (X 662-A, CX 662-W, Y, 71, 43, Z5, CX 800 A-¢,
Tr. 3882-3856).

73. Sherwin excepts to the first sentence in Paragraph 9-¢ of
Section 111, and it Paragraph 9-C of Seetion 1V, of the Reconm-
mended Decision in so far as such sentences imply that such quality
differentials on various grades of red lead as were utilized by Sher-
win were utilized as a result of any agreement or understanding with
uny other respondent herein, or with any one else (RX 204, CX

782-C, CX 823-EI°, Tr. 3870-3852).

74. Sherwin exceepts to Paragraph 9-d of Section 11, aud to
Puragraph 9-D of Section IV, of the Recommended Decision for
the reason that the statements contained therein do not correetly
and anecurately refieet Sherwin's pricing policy for -carloads and
smaller quantities of oxides, and neither the tabulation therein set
forth nor the exhibits therein veferred to by the Examiner are
applicable in any way to Sherwin’s priving o freight polivies for

mmvmocchmc AT THE

Mhtda i g

I ndhababin s, ... e at iy 17

NATIONAL ARCHIVES
oxides.  (Citations urged i support of the Toregoing exception ire
the sawe as those relied upon in Exceptions 17, 21, 26, 27, and 28).

70. Sherwin excepts to the lirst sentence of Paragraph 9-¢ of
Scetion 11, and of Paragraph 9-34 of Section 1V, of the Reco-
mended Decision in so fur as such seéntences might hnply that such
differentiuls as were utilized by Sherwin in councetion with carload
shipments of basic lead carbonate, were utilized as the result of any
agreement or understanding with any other respondent hercin or
any one else, for the reason that the record does not diselose that
Sherwin ever sold basie lead carbonate in carload shipments of 20
tons or more at onc-quarter cent per pound less than its card prices
for such products prior to 1942 (CX B823-G).

76. Sherwin exeepts to Pavagraph -1 of Section H1, and to
Puragrapb 9-1 of Scetion 1V, of the Recounnended Decision, for
the reason that the stutements contained therein are not supported

by the record as a whole in so far as Sherwin's sales to dealers

purchasing tor resale are concerned. (Citations urged in support
of the foregoing exception are the sate as those relied upon in
exceptions 17, 21, 27, and 28; also CX 662 1| through R, U, V, Zy
through Z25; Tr. 13381450, 1672-2018, 4073).)

77. Sherwin excepts to Paragraph 100 of Seetion L and to
Paragraph 10A of Secction 1V, of the Bectmmended Decision for
the reason that the statements therein made are not supported by
the record in so fur as Sherwin is concerned and the exhibits cited
by the Examiner have no relation whatever to Sherwin or its prie.
ing practices. (Citatious urged in support of the foregoing excep-
tion are the same as those relied upon in couneelion with exeeptions
17, 21, 26, and 27; Tr. 13381450, 1682-2018, 4070.)

78. Sherwin excepts to Paragraph 10-h of Section 1, and to
Paragraph 10-B of Scetion IV, of the Recommended Decision in so
fur as the Examiner fails to affirmatively stite in sueh puragraphs
that for over twenty years Sherwin has not manufactured or sold
oxides for use by the battery manufacturing ijndustry (Tr. 4070).

79. Sherwin excepts to Pavigraplis 10-c and 10-d of Seetion 111,
and to Paragraphs 10-C and 10-D of Section 1V, of the Recommended
Decision for the reuson that the Examiner fails to afirmatively state
therein that the vecord does not disclose sales of dry white lead or
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dry red lead, the produets under discussion in such puragraphs, by
Sherwin to puint manufacturers genervally or to the specific manu-
facturers whose Lestimony is outlined in such puragraphs (T'r. 1338-
1480).

80. Sherwin excepts to Paragraph 10-¢ of Scetion 11, and to
Paragraph 10-C of Section 1V, of the Recommended Decision for
the reason that such paragraphs contain many statements which
are either contrary to the evidence or are incomplete statements of
the evidence.  (Uitations urged in support of the foregoing excep-
-tion are the sume as those relied upon in conneetion with exeeption
17; also Tr, 1338-1480).

81. Bherwin excepts to Paragraph 10-d of Section 111, and to
Paragraph 10-D of Scetion IV, of the Recommended Decision, for
the reason that the statements comtnined therein do not corvectly
and necurately reflect price differentials in effect in the arca dis-
cussed in such paragraphs. (Citations urged in support of the fore-
going exception are the sume as those velied upon in connection with
exception 17; also Tr. 1338-1480).

2. Sherwin excepts o _::.:w...._____‘:.._, of Scetion I, and to
Paragraph 10-1 of Section 1V, of the Reemmmended Decision for
_the reason that the stafements contuined therein are unsupporied
by the record in so far as Sherwin is concerned in that it has not
cuiployed zone prices and has not employed guantity, quality and
container differentials us a result of any understanding or agrecmoent
with any of the other respondents herein, (Citations urged in sup-
port of the foregoing ¢seeption are the same as thuse relied upon in
connection with exceptions 17, 19, 26, 38, 39, and 40).

83. Sherwin excepts to the first sentence of Paragraph 10-g of
Section T1I, and of Paragraph 10-G of Section IV, of the Recom-
mended Decision in so far ay sueh sentences indieate that Sherwin’s
pricing practices involve a delivered price which is the same to all
customers in a zone, regurdless of distance, as not being supported
by the record. (Citations urged in support of the foregoing excep-
tion are the same as those relied upon in connection with exceptions
17, 19, 26, 38, 3¢ and 40.) :
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wended Decision as not being a correct statement of the law. (Clay-
ton Act, us amended, Sce. 2(a); Senate Conuuittee Report 1002,
dated February 3, 1936; Corn Products v. . 1. C., 324 U. 8. 726;
F.T.C. vs, Staley, 324 U. 8. 746).

85. Sherwin exeepts to Puragraph 10-h of Section 111, and to
Parvagraph 10-I of Section 1V, of the Recommended Decision, for
the reason that in so fur as Sherwin is concerned the record does not
support a finding that such sules as it has made to customers dif-
ferently located at different prices were discriminatory or had any
competitive effeet whatever, (Citations urged in support of the fore-
wuing exception are the same as those relied upon in counection
with exception 17; also T'r. 1338-1480, 1672-2015, 4070.)

86. Sherwin excepts to Puragraph 10-j of Section I11, and to
Paragraph 10-J of Section IV, of the Recommended Decision for
the reason that the statements therein contained do not aceurately
reflect Sherwin’s shipping or freight practices as disclosed in the
record, and for the further reason that the record does not disclose
that such quantity or other ditferentials as may have been used by
Sherwin in the sale of oxides were diseriminatory or had any adverse
competitive effect whatever between its varions customers, (Cita-
tious urged in support of the foregoing exeeption are the same as
those relied upon in ¢ «ceptions 17, 21, 26, 27, aud 285 alse Tr. 1338-
1480, 1672-2018).

87. Sherwin excepts to Paragraph 10-k of Seetion 11, and to
Paragraph 10-K of Section 1V, of the Recommended Decision in
so far as such paragraphs iudicate that Sherwin sold basic lead
carbonate at a one-quarter cent differential bhetween carload and
less than carload lots prior to 1942 (CX 823.0G).

i

88. Sherwin excepts to the first sentence of Paragraph 1041 of
Scetion IT1, and of Paragraph 10-1, ef Section TV, of the Recom-
mended Deeision for the reason that the statements contained therein
are not supported by the record in so far i Sherwin’s sales to
dealers purchasing for resale are concerned. (Citations urged in
support of the foregoing exception ave the smme ax those relied upon
i exceptions 17, 21, 27 and 28; ulso OX 662 1 throngh I, 11, ¥, 79
through 726, Tr. 1335-1450, 1672-2018, 4070).
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8Y. Sherwin excepts to the tirst and last sentences of Paragraph
10-m of Section 1 of the Recommended Decision in so far as the
Examiner churucterizes the practices described in Paragrapbs 10-L
and 10-j as involving discriminations for the reasons sel out in con-
nection with exceptions 83 and 56, (Citatious urged in support of
the foregoing exception are the same as those relied upon in exeep-
tous 17, 21, 26, 27 and 28; also Pr. LiSs-1450, 1672-2018, wind H070.)

0. Sherwin excepts to the third sentence of Puragraph 10-m of
Scction 11 of the Reconuended Decision in so far as it states that
Sherwin Las cooperatively cuployed discriminatory practices or
other methods which produce prices which are identical with those
of cach of the vther respondents, Tor the reason that such statements
are not supported by the record as a whole,

91. Sherwin excepts o Varvagraphs 11-a and 11-b of Scetion
11, and 1o Paragraphs 11-A and 11-88 of Scetion 1V, of he Recom-
mended Decision for the reason that the sateients contained therein
are not supported by the vecord and coustitute an incorrect state-
ment of the law. (Claytou Aet, as amended, Section 2(a); Senate
Committee Report 1502, dated February A 10465 BT CLovs, Stuley,
324 U. 8. 746, together with all citations stated or referred to and
relied upon in exceptions 67 through 589).

92, Sherwin excepts 1o that portion of the seventh sentence in
the third subparagraph of Puragraph 11-¢ of Section 1II of the
Recommended Decision which reads *in the absence of uneconomic
or unluwful fuctors”’, for the reason that such statement is unwar-
ranted under the law. (Clayton Aet, as amended, Scetion 2(a);
Senate Committee Report 1502, dated February 3, 1946; F. 7. C. vs.
Staley, 324 U. 8. 746, together with all citations stated or referred
to and relied upon in exceptions 67 through #9).

93. Sherwin adopts as ifs own cach and every exception taken
by each other respondent (o Sections 11, 111 aud 1V of the Becom-
mended Decision and incorporates herein, by reference, ench such
exception together with all citations in support thereof; provided,
however, that this exception shall not control in the event there
should be a conflict between any specifie exeeption taken by Sher.
win, as sel out in exceplions 1 throngh 92, inclasive, and any excep-
tion taken by another respondent.

¢
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94, Sherwin excepts to the Examiner's utiure to report and
to recomniend a finding relative 1o its special defenses as follows:

“Sherwin bas not voluntarily or reciprocadly surrendered or
cancelled any inherent advantage within any tervitory in considera-
tion of u similar surrender and canccllation of o simliar advantage
by any vther respoudent. ‘The various respondens _:::." dillerent de-
livery costs in shipping lead pigments to their respective customers
which is attributable primarily 1o the location of the _._N.::m of the
vurious respondents.  In approximately 80% of the United States
respoudents other thau Sherwin have a freight ..::.:::Ec over UH_E..-
win. In that portion of the United States closer 10 Chicago, freight-
wise, than to eitics wherein other fead pigment plants are r:..:?.;.
all of the respondents who have plants in Chicigo or ,:_ the C__F..m.u:_
switehing area are on an equal Tooting I'reightwise, Since m_:.:.s;:i
only plant for producing cithey white lead or ved lead and _:_:W.‘r‘c
is located in Chicago, it has no territory within which it has a freight
advantage.  National Lead Company s the _,h:.up..u_. E.c;m»n:_. of
white lead (dry and in oil), red lead (dey aud inooil) and ::.E_..nc.
During the period denmninated by Prial Counnel for the Connnission
as the ‘normal period’ from 1936 1o 141, National Lead _:.:L:c.ca
over 60% of the white fead in oil, from 3050 to 50% of the dry white
lead and 50% of the red lead and litharge. s i__m:..‘r.:; plants
are located in Perth Amboy, New Jersey; _.__.__E_...:.__:...—:..::u..,,_.
vania; Chicago, THinois (where it produces 3077 of its white lead);
St. Louis, Missouri; and Oukland, California. 1l _:.c.—:ﬁ..v. red _..WE
and litharge in plants located in Brooklyn, New <=..._S E.:?;c:;::.
Penna.; Charleston, West Virginia; St. Louix, Missouri; Chicago,
1llinois; Pallas, Texas; Atlanta, Georgia, and Los Angeles EE. San
Francisco, California.  For the period from 1930-1946 u.i_n-_,.:..__c.q
produced from 15% to 209% of the white lead in oil and approxi-
mately 10% of the dry white lead. The :m.:._..q. for Bagle ._o. not
include its production of lead sulphate, which is w.zE_ cz.a:u_.é_w
by it interchangeably with basic carbonate and i__:.._. substantially
exceeds its production of basic earbonate.  agle-Picher _:..zr:..c.m
white lead in its plant in Cincinnati, Ohio (plaut ?”nﬁ:_z dis-
mantled) and red lead and litharge in Jophio, Missouri and New-
ark, New Jersey. In 143 Glidden produced hetween xa\o.z_z_ 9%
of the white lead in oil and approximately 1575 to 18% of the dry
white lead, Tt produces red lead and litharzse at :::_:._c.:_. Tid,,
which is i the Chicaga switehing area and .m:..:.;. white Jead at
Serauton, Pennsvivania.  In the _:;..::._ from _~:“:.:iw International
Smelting & Relining Company sold from

o Ao 450 of the white
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lead iu oil and from 10% to 1Y% of the dry white lead. These prod-
uets were manutuctured at its plant in Bast Chicago, Indiana, which
is within the Chicago switching arcea.  lnternational Swelting &
Refining Co. discontinued production and sale of white lead and on
October 1, 1946 sold its plant at Bast Clicago, Indisug o Bagle-
Picher so that Eagle-Picher now has a plant located in the Chicugo
area for the production of white Jead.  Sherwin prepared and intro-
duced in evidence as RX 199 a map which shows the areas within
which each plant may ship white kead (dry and in oil) at a freight
advantage over any other white fead plant on the basis of carload
and less than carload railroad freight rates in effect on January 15
1941. An examination of this exhibit clearly shows that National
Lead’s Qukland, St. Louis and Pliladelphia plants have a freight
advantage over any other white lead plant in a major portion of
the United States.  Bagle-Picher’s Cinciunati white lead plant had
a freight advantage over any other white lead plant in a substan-
tial area while in operation.  Glidden’s white lead plant at Scranton,
Penna. has a freight advantage over any other white lead plant in
the major portions of Pennsylvania and New York. Nativnal Lead
has a white lead plaut in the New York City arca and therefore has
a freight advantage in New England#und the lower portion of New
York Stute over any other _._.:_7. National Lead, International
Smelting & Refining Company s plant (now owned _Q Eagle-Pichier)
and Sherwin all have the same Treight advantage in uan area sur-
rounding Chicago. The net result is that Glidden has a freight ad-
vantage in some territory, Eagle-Picher had a freight advantage in
some territory and National Lead has a freigit advantage in some
territory but Sherwin bas no advantage in any territory. This is due
to the fact that National Lead and BEagle-Picher (since its acquisi-
tion of International Smelting and Refining Company’s plant) both
have white lead plants in Chicago where Sherwin’s sole plant is
located and also bave one or more plants elsewhere. A similar map
velutive 1o red lead (dry and in 0il) was introduced as R.X, 200
The map is equally applicable to litharge,  An examination of this
exhibit shows that in a wajor portion of the United States, National
Lead has a freight advantage over other red lead and litharge plauts
due to the fact that it operates nine red lead and litharge plants
strategically placed throughout the whole nited States. Kagle-
1:._: o s a freight advantage in part of the conntry by reason of

plant at Jopling Missouri.  National, Glidden and Sherwin all
_:.E. red Jead and litharge plasts in Chiengo so they share any
frofeht advantage acerning o Chicago over St Louis, Missonri:
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Charleston, West Virginia and Oakland, Caliturnia, in all of which
citics Nutional Lead has plants.  Sherwin has only six shipping
points  (Detroit, Indianapolis, Minucapolis, Chicago, Duluth and
Sioux Uity) in the area where Chicigo his a Preight advantage over
other cities in which lead pigment plasts (either white lead or red
lead and litharge) are located. In shipping leid pigments to each of
its other more than 45 shipping points or to areas served by such
shipping poiuts, Sherwin is at a freight disadvantage to oue or more
of the other respondents. The identity of the specilic producer who
has the advantuge over Sherwin in each such situation will vary de-
pending upon which one has a plant Jocated closer, freightwise, to
steh shipping point thay Sherwin’s plant at Chica In those in-
stances where Sherwin alips diveet From Chiciso to purchasers with-
out charging any Treight (irvespective of quantity), it is at a disad-
¢, freightwise, 1o at least one of the m respondents i the
entire Unifed States except North and South Dakota, lows, Minue-
sola, Wisconsin, Michigan and the northern parts of Hlinois, Indiana
and Ohio, and even in this aren it does noi have an advantage,
freightwise, over :: ::F._. respondents.”” (CX 578, 664, 741, 852.,
BX 199, RX 200; . 1071-1072, 123041 07-13808, 1532, 1560-
1561, 1564, 1625, Hc.».w 1665-1606, 3721-3732, 373 $2-3740.)

C. In so far as Section V, entitled ‘‘Recommended Order’’, of
the Trial Examiner's Recommended Decision is concerned, Sherwin
takes the following exceptions:

Sherwin excepts to Pavagraph 1, including sub-paragraphs
1-A, H-w 1-C and 1-D, Tor the reason that the weight of the reliable,
_:.cci:é and substantial evidence in the record ..cea not show that
Sherwin bas entered into, cooperated in or carried out any planned
common course of action, understanding, agreement, combination
or conspiracy to establish and maintain uniform prices, terms, price
differentials and/or conditions of sale, or to induce resale priee
uniformity in connection with the sule and distribution of lead pig-
ments.
/
96. Sherwin exeepts to Paragraph 4, including sub-paragraphs
4-A and 4-B for the reason that the weisht of the reliable, probative
antl substantial evidence in the record Fails to diselose (1) that Sher-
win has sold lead phrnents at diffevent zone delivered prices to cus-
tomers located in different zones who are in competition with each
other; (2) that Sherwin bas sold dead oxides at different quantiny
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price differentials between carload and 3 tou shipments and between
3 ton and smaller shipisents (o custowers who are in competition with

cach other, or (3) that even ift Sherwin had engaged in the practices’

hereinabove deseribed in (1) and (2), which is not admitied, any
detrimental competitive effeet has been shown in the record.

Y7, Sherwin exeepts to ltes 1, 2 and 4 of the Reconnmended
Order for the reason that cach and every provision thereof is con-
trary to both the evidenee in the record and to the provisions of the
Federal Trade Comuission Act and of the Clayton Aet, as amended
by the Robinson-Patman Act.

D. With respect to the Trial Examiner's Rulings on Proposals
for Findings and Conclusions submitted by Sherwin under Rule
XXI of the Commission’s Rules of Practice, specific exceptions are
taken as follows:

98. Sherwin excepts to the Examiner’s denial of the findings
requested in Pavagraph One relating to Count 1.

99, Sherwin excepts to the qu.:::._..u denial of the findings
requested in Paragraph Two relating to Count 3.

100, Slierwin excepts to the Examioer’s ruling in deleting the
word *‘negligible’” in the third sentence of Paragraph Five relat-
ing to Count 1.

101, Sherwin excepts to the Kxuminer’s refusal to granmt the
Finding stated in the fourth sentence of Paragraph Five relating
to Count 1, which reads **1t alsu sells such products, particulurly
white lead in oil, in its vwn several hundred retail stores in trans-
actions which originate and are completed entively within the con-
fines of a single state”.  Sherwin has never denied that it is en-
maged iy interstate commeree but contends that the particular phase
of its business therein deseribed is pot ivterstate commerce and that
sttles made by it in its local retail stores are not subject to the jur-
isdiction of the Commission.

102, Sherwin exeepts o the manuer in which the Examiner
has ruled on the proposals contained o Paragraphs Six, Seven,
Eight, Nine, Pen Eleven and Puelve pelating to Count L and i
Paragraphs Oue through o iorelati ta Connt 11 the

reason that the Examiner’s raling does not comply with the require
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ments of Rule XXI aud does not furnish it with the specitic infor-
mation contemplated by the vule as to which reguested findings were
denied in toto, which were denied in part and wodified, which were
not ruled upon at all or which were adopted in whole or in part.
While Sherwin bas attempied to tuke spevific exeeptions to the many
findings in the report which are contrary to findings requested by it,
it has yot beeu possible, in soe instances, o determine just what ac-
tion has been tuken by the Kxaminer with respect 1o specifie findings
requested by it. Cousequently Sherwin finds it necessary, due to
the character of the Kxaminer’s rulings, to oxeept to the failure
of the Examiner to make cach and every finding specifically requested
in each of the above enumerated puragraphs of its proposed findings
and for such purpose incorporates the proposed finding submitted
by it herein by rveference. (In support of such exception Sherwin
velies upon the record and exhibit citations set out in detail in cou-
nection with each of such requested findings).

103. Sherwin excepts to the Examiner’s deuial of conclusion of
law number T as requested by it and reassert= that the mere faet
that it is engaged in interstate commerec.is not a sufficient basis,
in law, for the denial of the conclusion of law requested.

104. Sherwin excepts to the Bxaminer's denial of conclusion
of law number 2 requested by it and reasserts that the proposed
conclusion is a sufficient statement of the law on the point.

105. Sherwin excepts to the Examiner’s denial of conclusion
of law number 3 requested by itoand reasserts that the conclusion
requested is a proper statement of the law on the point.

106. Sherwin excepts to the KExaminer’s partial denial of con-
clusion of law number 4 for the reason that the proposed conclusion
properly states the law, and for the further veason that the defini-
tion of the term “‘price” vequested in sueh conclusion has no rela-

{ign whatever to zones.

107, Sherwin excepts to the Kxaminer’s denial of conelusion
of law number 5 requested by 1t for the reason that it constitutes
a proper statement of the Taw on the point aud For the furtiier rea-
son 1hat the eriterion as to whether there s been o violation of
the Clayton Aet is not difference in price Int disevimination in priee,
us a detrimental competitive effect.
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108. Sherwin excepts to the xaminer’s denial of conclusions of
faw 6, 7, 8 and Y requested by it Tor the reason that the denial thereof

is contrary to both the evidence and the faw.

Respecttully submitted this 21st day of May, zzag
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