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Syilabus

The Oceupntional Sufety and Henlth Art of 1970 (Act) delegates broad
authority to the Secrefary of Luhor (Sceretary) to pramsulgate stiaudards
to ensure sxfe and healthiol working conditions for the Nution's workers
{the Ocruputinnal Safety and Hedth Admini-tration (OSHA)Y being the
agenty re<ponsible for carrying out tla: authorrrv). Seetion 3 (S} of
the Act defines an “oveupational safety and heolth standard” us a
standurd that is “rensonably necessury und appropriate te provide safe
and hiealthlul employtent.”  Where toxie miaterials or harmful physical
agenls are coneerned. a standard mnst alse anoply with §6 (b)(5),
whivh direetz the Secretary to “sei the xtandard which most adeguately
assures, to the extest feasible, un the baais of the best avuilabde evidence,
it ne employer will suffcr materiad impairment ai health or functionzl
capacily”  When the toxie mudensl or hurmiul pbasicul agent to be
reguluted 35 2 curvinogen, (he Secretary hus raken the pemition thut no
wale expoanre level con be delernined and that § 6 1BI{3) requites im
tu set an exposure limit al the lawest techoolonisdly feasible level that
will not impadr the viability of indusiries reguiated. In this cuse, after
having determinad thet there is 4 eansal comucction between benzene {a
toxie subztance used in neadacturing sueh products ax motor fucls,
solvent=, detcrments. il posticidi=) uml Jenkemia (a caneer of the white
blood evlls}, the Revretary pronunlzated a ~standard redneing the permis-
sible exposure Timit o nirburne concentraiions of Levzene from 1he
conirnsus etandird of T rirts benzeve por million parts of air (10
ppud o 1 ppm. and prohibitiug dermed contaet with sohitiong contain-
ing benzene. On pre-vnforcerient review, the Cuourt of Appeals heid
the standard invalid breause it was based on fidings unsupported by
the administrative rerord. The coure concluded it OsHA had ex-
ceeded ity slandard-=1ting jathorigy -vaiec it had not been shewn that

the 1 ppy exposure Tt was “rensucably necessary or appropriate to

provide xfe wind healthind etuplovtnens ™ as reguited by §3 (83, and that
§ 6 (b)(5) did nut give OSHA thie verreridlnl diseretion to adopt stund-
ards dexigned to vreute aboolutely tiak-Trev workpluces regurdies of
cont.

Held: The judgment i< affirmed.

M. Justice Stevess, joiued by M. Cuer Justice Burcen, MR,
JusTick Stewaxt, and Mi Justice PoweLl, cuncluded that the stand-
ard in guestion is invalid.

(a) The Court of Apjrals wag corret in refusing to enforee the 3 ppm
exporure limit on the ground that it was Dot supporte] by appropriate
findings. OSHA’= mtionale for luweriug the pormissible exposure himit
from 10 ppin to 1 ppm was based, not on any finding tlat feukemia hus
cver been cuusnd by exposure to 10 ppm of benzene and 1t it will not
be eansed Ly expostire 1o 1 ppn, but zatber on o series of assmiptiony
indicating thut some Jeskemia might result from exposure to 10 ppm
and that the mtnler of cises might be rabuced by lowering the exposure
[evel to 1 ppn.

{b) By empowering the Secretary to promnilzete stapdards that are
*reazouably necessiry ar approprinte to provide safe or heslthfui em-
ployment and places of employvaent™ g required by § 3 (8), the Act
implies that, before promulgating asy standard, the Sceretary inust innke
a finding that the workplates I question are not sufe.  Bat “safe” iy not
the cquivalent of “rick-free.” A workplace cun handly be comsidered
“unsafe’’ unless it threatens the workers with a ~ignificant risk of harm.
Therefore, hefore the Secrctary ean prunalgatie any permanent health
or sufety standard, he must make 2 threshold finding that the place of
ernployment is unsde in the sense that sienificunt risks are present sand
can be eiminated or kessened by a change in practices. This require-
ment applies to permanent standards promulgated purirant to § 6 (b}
(5}, as well as to other types of permuncnt standards, there Leing no
veazon why §3 (SY's definition of o standerd should nat Le deeried incor-
porated by relerence into § i (b)Y (5). Moreover, requiring the Secretary
to make a threshold finding of significant ik i consistent with the scope
of hix regulatory power nunder § 6 (b)(3) to promuleate stundandy for
“tozic chemicals” und “harmfid physical ugents.” This interpretation
& wpnorted by ather provisions of the Act, mich as 8fi (g1, which
reamires the Seerptury, in deterpiining tie nriarity for establishing sande
ards. to give due regard to the urgency ~f the need for mundutory: safety
an] health etandurds for partirdar dustries or worknlares. rnd § 8
{b178), whirth requires the Serretary. when he suhetantially alters an
existing ronsersus stondatd, to expleir how the new rule will “better
effectuate’ the Arts purioees.

{r) The Aet’s lemidative bistan: ulss »pors the ronelusion thut Cone
prese wilx egncerned. not with abralute safoty, but with 1lie (limination of
significant harm

{(d} Where the Seerviary relind on a sperial poliey fur earcinegens
that impaced the burden on industry of proviog the existroee of 2 sale
Jevel of expraure. therchy avoiding his threshold resprnsthitity of estale
lishina the need for more stringent standards, he exceeded his power.

Mr. TusTice STEveNa, joined by Mr. Cxier Justice Burcek and Mr.
JusTtre STEwaxT, nlsa eoncluded that:

1. The burden was on ORHA to rhow, an the hasis of subsinntial evi-
dence, that it is at leaet mote fikeiv than nof that long-terzu exnestite
to 10 ppm of benzenr prsepts a sixgnificant ek of material health im-
pairment.  Here, OSHA did not even attempt to earrv such hurder. of
proof. Impasing siech 2 burden on OSBA will nat strip it of it ability
to regulate carcipngens, nof wiil it regiriee it to wait for deathx to ecrur
before taking any zrtion. The maniremnent that a “signifi=nt" rick he
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ideniified ix not o pathematien]l xtenitineket: OSHA ix pot reiired to
support its findine that a signifieant rixk exists with anvtbioe anproach-
irg seiutific cartuinty: and the record in thiv case and OSHA' own
rlites an other earcinegris gheate that there are a-pumlwr of wavs
in which OSHA ranomake @ rational judgneent about the relative signific
cance of the risks associated wilh exposure to a4 particular earcinogen.

2. ORHA 4 not ke the reauired finding with respert to the derma)
contart ban thar the ban waz “reasonably necescarv and aporopriate’
to remiove a siguificant ik of lmrm frion =uch eantact. but rather acted
on the hasis of the abeolute, wo-rizk polire thaet it appliss to rareinozeny
wler the assarmitiims Hiad nol only s henzene io siall desms 2 enreino-
gen but alve that 30 ean be alworbe-d through the ekin in suflicieat
amennts to prevent a rrcivogenie Fisk. Tliese woamintiors are pnt a
praper sub=titate for the findings of significanl risk of bara requirsl by
the Act. Ty 49-32,

My, Justier Powerkle, agreeing 1hat neither the airborne conrentra-
tion standard not the dermial contact slandsrd satisfizd the Act's require-
ments would not hold that DSHA did wot even attempt to carrv its
bitnlen of prool on the theeshiold guextion whether expesire to benzene
at 10 ppoe precent« a sdenificant sk~ hanea lwadth. He rencluded
that. even assiuning OSHA hied aneet b barden, the Act alo requirey
CEHA to deternnne that the ecovemis ofectx of its stindard bear a
erssotiabile refation-hip 10 the oxpectod oencfits. A standard & neither
Creasauablt necesary” nor “lexsibMet d reqoired by the Aet, i it enlls
far expraditures wholly disproportiarate 1o the expueted bealth and
safety benefits Here, although OSHA did And that the “sohstintial
carts™ of the bemtzene tegulatione were justificd, the record containg
neither mbepiate dorumentation of thi= roncliesion nar any evidence
that OSHA weighed the relevant considesatines. The agepev simnlv
prnouneed ite finding of rost-justifiention without exsduiniog the method
by whiede it deterinimsd that the benefits justified the conty and their
econotric efferets,

Mu. JToemier Rewxotisy wonld invalidate, ns coustituling an invahid
deleeation of legislative ithorilv to the Seeretary, the relvant portion
of §6 (h)(5) of the Aet av it upplies Lo anv fovie substance or harmlul
physieal agent for whiclr a safe devel is. according to the Secretary,
unkyown of othervise “infensitde”  In the case of such sultances, the
language of §6 (bY(SY pives the Seeretary ab=alutely no indication where
on the comtimuem of relative safety he should set the standard,  Nor is
there anyvthing in the Jegislafive history, the statutery canlext. or any
other source traditionally examived by this Court to pruvide specificity
to the feasitality eriferion in § 6 (b) {5).

Stevens, Y, announced the judgnient of the Court and delivered an
opinian, in which Buwcen, C. X, and Srewant, J., joined, «nd in Parts I,
I HE-A I-R,UT-C,oand HI-E. of whiell Powree, I, joived  Buwcer,
C 3 filed 2 concurring opinion.  Powxee, 1. filed an oninion concurring in
part and coneursing in the jodgment,  Reuxavest, ., filed @ opinion con-
curring i the pudginent. Mawspact, 3, filed a dissenting opinion, in
which HreN ¥ax, WiIUTE, and Buackaun, JJ3., joined.

Meu. JusTice STEVENS announced the judgment of the Courst
gnd delivered an opinton in which Tue Crier JusTice aud
Ao Jusrice SrEwarT join and in Parts I, 11, IIf-A-C and E
of which M JusTice PowELL joins.

The Occupational Safety and Health Act of 1970,23 U.S.C.
§ 651 et seq. (the Act), was ensacted for the purpose of ensur-
ing safe and healthful working conditions for every working
man and woman in the Nation, This case concerns a
standard promulgated by the Secretary of Labor to regulate
occupational exposure to benzene, & substance which has been
siown to cause cancer st high exposure lavels. The principal
question 15 whether such a showing is a sufficient basis for a
etandard that places the most stringent limitation on expo-
sure to benzene that s technologicsily and economically

possibla.

The Act delegates brosd authority to the Secretary to
premulzate different kinds of standards. The basic definition
of an “occupational safety and health standard” is found in
§ 3 (8), which provides:

“The term ‘occupational sat:ty and health standard’
means & standard which requ:rzs conditions, or the adop-
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tion or use of one or more ;ractices, means, methods,
operations, or processes, reas-uably necessary or appro-
priate to provide safe or healthiul employment and places
of employment.” 29 U. S. C. § 552 (3).

Where toxic materials or harmfiul physical agents are con-
cerned, a standard must also comply with § 6 (b)(5), which
provides:

“The Secretary, in promulgating standards dealing with
toxic Inaieriais or harmful physical agents under this
subsection, shall set the standard which maost adequately
sssures, 1o the extent feasible, on the besis of the best
available evidence, that no employee will sufier material
impairment of health or functional capacity even if such
employee has regular exposure to the hazard deslt with by
such standard for the period of his working life. Devel-
opment of standards under this subsection shall be based
upon research, demonstrations, experiments, and such
other information as may be appropriate. In addition
to the attainment of the highest degree of health and
safety protection for the employee, other considerations
-shall be the latest available scientific data in the field,
the feasibility of the standards, and experience gained
under this and other health and safety laws.” 29 U.S.C.
§ 655 (b)(5). )

Wherever the toxic material to be regulated is a carcinogen,
the Secretary has taken the posit:on that no safe exposure
level can be determined and thar §6 (b)(5) requires him
to set an exposure limit at the lownst technologically feasible
Yevel that will not impair the vial-lity of the industries reg-
ulated. In this case, after having -letermined that there is a
causal connection between benzenr and leukemia (a cancer
of the white blood cells), the Secretary set an exposure limig
on eirborne concentrations of benzene of one part benzene per
million parts of air (1 ppm), regulated dermal end cye con-
tact with solutions containing benzene, and imposed complex
monitoring and medical testing requirements on employers
whose workplaces contain 0.5 ppm or more of benzene. 29
CFR §1910.1028. 43 Fed. Reg. 5818 {(Feb, 10, 1978), as
amended, 43 Fed. Reg. 27362 (June 27, 1978},

On pre-enforcement, review pursuent to 29 U. 8. C. § 655
(f), the United States Court. of Appeals for the Fifth Circuit
held the regulation invalid. 581 F. 2d 493 (1678). The
court concluded that OSHA * had exceeded its standard-setiing
authority because it had not shown that the new benzene
exposure limit was “reasonably necessary or appropriate to
provide safe or healthful employment” as required by §3

* The second and third sentences of this section, which impose feasibility
limita on the Secretary and allow him to take into account the best avail-
able evidence in developing standards, may applv to all health and safety
standards. This conclusion follows if the term “subsection™ used in the
second sentence relers to the entire subsection 635 (b} (which sets out
procedures for the adoption of all types of health and salety standards),
rather than simply to the toxic malerials subsection, § 635 (b){5). While
Mr. Justice Mansmare, post, at 7, und nspondents agree with this
position, wee Briel for Rexpondenta, at 39; see also Currie, “OSHA,"” 1976
Am. Bar Fonndation Iteeurch [, 1107, 1137, n. 151, the Governmen? does
not, see Brief for Feder) Parlies, at 58; see nlso Berger & Tiiskin, “Leo-
nomic and Technologirsl Feasibility in Regubniing Toxic Substances under
the Occupational Sufety and Heulth Act,” 7 Ecol. L. Q. 285, 284 (197R)
There ix po need {or us to decide this issue in this eane.

2 The Oceupational Safety and Heallh Administration (OSHA) is the
eéministrative agency within the Department of Labor that ia responsibie
far promulgating and enforcing standards under the Act. In this opiaion,
we refer to the “"Secretary,” "O3HA" and the “Agency” interchangesbly.
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(8),* and because § 6 (b)(§) does “not give OSHA the unbri-
dled discretion to adopt standards designed to create absolutely
rigk-free workplaces regamiless of coste.”* Reading the two
provisions together, the Fifth Cirrait held that the Secretary
was under a duty to determine wi.ether the benefits expected
from the new standard bore a rczsonable relationship ta the
costs that it imposed. [d., at 5:3. The court noted that
QSHA had made an estimate of the costa of compliance, but
that the record lacked substantial evidence of any discernible
benefits.?

We agree with the Fifth Circuit’s holding that §3(8)
requires the Secretary to find, es 2 threshold matter, that the
toxic substance in question poses » significant health risk in
the workplace and thet a new, ‘ower standard ia therefore
“reasonably necessary or approriate to provide safe or
healthful employment and place- of employment.” Unlesa
and until such & finding is made, i% is not necessary to address
the further question whether the Court of Appesls correctly
held that there must be a reasonable correlation between costa
and Lenefits, or whether, as the Goverument argues, the Sec-
retary i: then required by § 6 (b)Y{(3} to promulgate a standard
that zoes as fur &5 technologically and economically possible to
climinate the risk.

Beenuse this is an unusually important case of first impres-
sion, we have reviewed the reeccrd with special care.  Tn this
opinion, we (1) deseribe the benzene standard, (2) analyze the
Arency's rationale for imposing a 1 ppm exposure limit,
(3) «discuss the controlling legal issues, and (4) comment
briefly on the dermal contact limitation.

I

Benzene is & familiar and important commodity. 1t is
s colorless, aromatic liquid that evaporates rapidly under
ordinary atmospheric conditions. Approximately 11 billion

¢ “The Act impeses on OSHA the obligation to enact only standards
that are reasonably necessary or appropriate ta provide szfe or heslthful
woarkplacea. If a standard dozs not fit in this definition, it is not one
that OSHA is authorized to enact.”” 581 F. 24, at 502.

4"Although 29 U. S. C. A. §835 (b)(5) requires the goal of attaining
the highest degree of health and safety protection for the employee, it
daes not give OSHA the unbridled discretion to adopt standards dedigned
to creale nbsolutely nisk-free warkpluces regardless of eost. To the con-
trary, that section requires standards to be feasible, and it contains a
sumer of sra2zmatic limitations in the form of specific kinds of infor-
oanen OSHEA must consider in enacting stundards dealing with toxie
mater=ls. Those include ‘the best available evidence,” ‘research, demon-
atrations. sxperiments, and such other information as may be appropriate,”
‘the latest availsble scientific data in the field," and *experience gained under
ths and other health and safety laws.!' Moreaver, in standards dealing
with toxic materials, just as with all other occupational safety and heuith
atandards, the conditions and other requirements impased by the standard
must be ‘reasonably necessary or appropriate to provide safe or healthiul
eniployment snd piaces of employment.” 29 U. 8. C. A, §652 (8).” 58
F. 24, at 502,

3“The lack of substantial evidence of discernable benefita is highlighted
when ¢ne considers that OSHA is unahle to point to any empirical evidence
documenting n leukemia risk at 10 ppm even though that has been the
permissible exposure limit sinre 1971, OSHA's assertion that benefits from
reducing the permissible exposure lumt from 10 ppm lo I ppm are Likely
to he apprecisble, an assumption bssed only on iuferences drawn from
studies involving much higher exposure lsvels rather than on studies tn-
volving these levels or sound stalistical projections frem the high-level
studier, dowx not satisfy the rewsonalily necessary requirement funiting
OSHA's action. Aqua Sfide requires O3HA to estimate the extent af
expected beuefits 1n ordec to determiine whelher those benefils hear a
reasonable relationship (o the stundard’s demonstzably high costs” Id.,
at 503-504,
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pounds of henzene were produced in the United States in
1976. Ninety-four percent of that total was produced by the
petroleum and petrochemical industries, with the remainder
produced by the sieel indusiry as a byproduct of coking
operations. Benzene is used in manuiacturing a variety of
products including motor fuels (which may contain as much
8s 2% benzene), solvents, detergznts, pesticides, and other
organic chemicals. 43 Fed. Reg., at 5918,

The entire population of the United States is exposed to
amall quantities of benzene, renging from a few parts per
billion to 0.5 ppm, in the ambient air. Tr. 1030-1032. Over
one million workers are subject io additional low-level ex-
posures as a cansequence of their employment. The majority
of these employees work In gasoline service stations, benzene
production (petrolenm refineriea and coking operations),
chemicel processing, benzeme trizsvortation, rubber manu-
facturing and laboratory operation-*

Benzene is a toxic substanc- Although it could con-
ceivadly cause harm to a persen wl.o swallowed or touched it,
the princioel risk of harin cormes trom inhalation of benzene
varors. WWhen these vapors are irhaled, the benzene diffuses
through the lungs and is quickly absorbed. into the blood.
Exposure to high concentrations produces an almost inunediate
effect on the central nervous system. TInhalation of conren-
trations of 20,000 ppm can be fata’ within minutes; exposures
in the range of 250 to 500 ppmn cui. cause vertigo, nausea, and
other syriptoms of mild poisoninz. 43 Fed. Reg., at 52921,
Persistent exposures at levels ahove 2540 ppm may lead to
blond deficiencies and diseases of the bloud-forming orgaus,
including aplastic anemia, which i~ generally fatal.

Industrizl health experts have long been aware that ex-
posure to henzene may lead to various types of nonmalignant
diseases. By 1948 the evidence connecting high levels of
benzene to serious blood disorders had hecome so strong that
the Commonwealth of Massachusetts imposed a 35 ppm lim-
itation on workplaces within its jurisdiction. In 1969 the
American National Standards Institute adopted a national

*03HA's figures indicate that 795,000 service station empiloyees have
gorue heightened exposure to benzene as a result of their employment.
See Economic Impact Statement, Vol. I, D=7 (May, 1977}, These em-
ployees are specifically excluded from the regulation at issie in this case.
See infra, at 17, O3FHA statex thae another 6295040 cinplovess, who are
rovered by the regulation, work in the other industries described. 43 ¥Fed
Reg.. at 5933,

It is not clear {from the record or its explanation of the permtanent
standard how OSHA arrived at the eslimate of (2000} exposed employees.
OSHA's consultant, Arthur D. Little Company, estimated that there were
191,000 exposed emnployees, 30,000 of whom were exposed to | ppm or
mnore of benzene. Economic Impact Statement, Vol. I, 7-1. In its ex-
planation of the permancnt standard OSHA stated that there were 1,430
exposed employees who worked in benzene plants, 95,000 in ocher petro-
leuin refineries, 24,000 in coke ovens, 4,000 i licht oi plants, 2760 in the
petrochemical jndustry, 52,345 who wockerd in bulk terminale, 23,471 drivers
who loaded bunzene from those terminais, 74,000 in cil and gas production,
17,060 in pipeline work, 100 at tan'c car fachties, 200 at tank tmek facili-
ties, 430 on barges, 11,400 in tirc-tnanufacturing plants, and 13,030 in
other types of rubber production. 43 Fed. Rez., st 5936-5038. Although
OSHA gave no estimate for laboratory workers, the A. D. Little stedy
indicated that there were 23,000 expnsed workers in that industry. These
figures add up to 347,246 expused empdoyres—approximately 282,000 less
than the overall estunate of 629000, It is poscible that some or all of
these employees wark in the “other industries” bnefly described in QSHA's
explesation; these are primarily small firms that mannfacture adhesives,
paint aud ink or that t-e benzene salvents. 43 Fed. Reg, st 5933, No
estimate of the number of exposed employees in those industries or the
aggregate cost of compliance by those industries is given either by OSHA
or by A. D. Little in its consulting report.
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corisensus standard of 10 ppra averaged over an eight-hour
period with a ceiling concentration of 23 ppm for 10-minute
periods or a mazimunm peak concentration of 30 pin. 43
Fed. Reg., at 5819. In 1971, after the Occupational Health
and Safety Act was passed. the Secretary adopted this con-
sencus standard as the federal standard, pursnant to 28 1. 5. C.
§ 633 (a)’

As carly as 1928, some health exper(s theorized that there
might also be a connection betweer. henzene in the workplace
and leukemia® In the late 1960'c and early 1070's n number
of epidemiological studies were nublished indicating that
workers exposed to high concentrations of benzene were stib-
ject to a siznificantly increased v~ of lenkemia® In a 1974
report recoinmending 8 permanent standard for benzene, the
National Institute of Occupativnal Health and Safety
(NIOSH), OSHA's research arm,™ noted thal these studies
raized the “distinet possibiiity” that henzene caused |
mia. But, in light of the fact thut all known cazes j:ad
occurred at very high exposure levels, NIQSIT declined ta
vecommend a changa in the 10 ppm standard, which it con-
sidered sufficlent to protest against nonmalignant Jdisesses.
NIOSIH suggested that further studies were necessacy to

TZecvion 6 (2) of the Aet, 22 U. 8. . §035 {2}, provides that

“Witheut regard to chapter § of Title 3 or to the othier n.heactions of this
soction, the Secretary shall, as scon as practicable during the perioid
beginning with the efiactive date of this chapter and ruding two yeass alter
such date, by rule promulgatz as an occupational sajety or healih standard
anv national conszasus standard, and any established Feldera! standard,
unless he determines that the prenalzation of such a standard would not
reag't in ampraved safaty or health for spectfically designated cmmployees
In the event ¢f confict ameng any standaids, the Secretary shall promul-
gate the standard which assures the greatzst peotection af the safety or
health of the affected employees.”

In this case the Seerctary complied with the directive to choose the most
profective standard bu selecting the ANSI standard of 10 ppm, rather
than the 25 ppm standard adepted by the Ameriran Coaference of Gov-
etment Indnsinal Hyglenists. 43 Fed. Reg, at 3914,

8 Ree Delere & Bareatnano, “Levcemis aigue au cours de llintoxication
benzenique. Sur larigine todque de certmines leyremiss nigues ot leurs
reintions avec 125 anemics graves, 9 T, Mad. Lyon 227 (1025). A transia-
tion of that document appears in the Dbenzene admiristrative record.
Val, 11, Fix 2=# S abn Thanter, “Chronie Fxposaie 1o Benzene (Ben-
zal}) 11, Tha Clinical Efects” 21 J. fud. & Toxicol. 331 (1939}, Vei. II,
Ex. 2-73, which refers ta “leucemia” as a vide effect of chironic exposure ta
benzere. . }

* Dr. MuzaSer Aksov, a Turkish physician who testified at the hearing
on the proposed benzere standard, did a nuber of studies concemning
the effects of benzene exposure on Turkish shocmakers. The warkers in
Dr. Aksoy's studies used solvents containing large percentages of benzeae
and were constantly exposed to high concentrations of henzene vapors
{between 130 and 630 ppmw) under ponrly veniilated and generally
unhyvgienic conditions, See Aksoy, “Arnte Leukemin Due to Chrenic
Expasute 1o Benzepe,” 52 Am. J. of Medivine 160 (1372), Vol. [, Ex. 2-29;
Aksoy, “Runzens (Benzold: Trs Toxivity and Effects on the Hematopuotetic
Svstem” (Monegraph) (1770, Vel 11 Fx. 2-55; Aksoy, “Tenkemin in
Shae-Workers Txpoced Chrnnically to Nenzene” 44 Dlocd S37 (1974),
Val. 11, Ex. 2-33 {reportitg on 26 choewnrkers who had contracted leuke-
mix from 1287 to 1073: this representedd an inchlenre of 13 per 100,020
rether than the 6 cazes per IO0CN that wauld normally be expected).

Dr. Errico Vighari also reported an excess innber of leukemia cases
smorg Italian shecmakers expazed lo glues containing a high percentagze
of benzere and workers in rotogrvare plants who had been exjiosed over
< o time to ks and solveats eantainiog as mnch as 60¢4 ben-
zene. sitani, “Benzene & Teukenia,” 1964 New Fng. T of Medicine
RT2-576, Vol 1, Ex. 2-27; Formni & Viphani, “Chemiea!l Leukemogenesia in
o tlaemar. 211 {1O74), Vel 1T, Ex. 2-50
- CL§659 () (3) requires HEAY 1o develop Yeriteria® dealing
with toxic matenale and harwlut ply<ical agents that describe “exposure
Tevels that are gafe for various periods of emplavment.” HEW's oblina-
tinns under 1hiz section have heen delegated to NIOSH, 29 U. 8. C. §671.
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determine conclusively whether there was & link between ban-
zene and l:ukemia and, if so, what exposure levels were
dangerous.?t

Between 1974 and 1976 additional studies were pubiistied
which tended to confirm the view that benzene ran causs
feukemia, ot lzast when exposure levels are hizh* In an
Augzust 1876 revision of its earlier recommendation, NIOSH
stated that these studies provided “conclusive” proof of a
causal connection between benzene and leukemia. Vol. T,
Fx. 2-3. Although it acknowledged that none of the inter-
vening studies had provided the dose-response data it had
found lacking two years earlier. id., at 9, NIOSH neverthe-
less recommended that tne exposure limit be set as low as
possible.  As a result of this recoinmendation, OSHA con-
tracted with a consulting finn to do a study on the costs to
industry of complying with the 10 ppm standard then in effect
or, alternatively, with whatever standard would be the lowest
feasible, Tr. 505-506.

In October 1976 NIOSH sent another memorandum to
GSHA, seeking acceleration of the rulemaking process and
“strongly” recommending the issuance of an emergenav tom-
porarv standard pursuant to 29 U. 3. C. § 833 fe) ** for ben-
zene and two other chemicals believed to be carcinogens.

1 See Criteria for a Recommended Sramiard/Orcunational Exposure to
Beazena 7873, Vol I, Ex. 2-3. 1n resnonse to i ietter irom the Director
of the Cffice of Standards Division, NICSH stmieq that as 10 ppm stand-
ard was designed to pretect against leukemia, a5 well as other heallh risks.
NIOSH noted, however, that fusther resesrch was Tevessary in order to
establish adanuate duse-response Cata for benzene and jeukemia. Val. XIIT,
Ex. 324, 32B.

P Axzov published another study in 1976 reporting on an adeitinnal
e:ght fenkemia cates uncovered after 1873, In that article, he also nated
that a 1969 ban on the use of benzene a5 a solvent had led to a decline
in the number of reported leukemia cases beeinning in 1974. Aksoy,
“Tyres of Leukemia in Chronic Banzeae Poizoning,” 35 Acta Haematolegira
65 (1075), Vol. I, Ex. 2-30. Vigliani aiso noted a decline in leukemia
cases in [taly after benzene was no longer used in glues and inks, See
Vigliani & Forni, “Benzene and Leikemia,” 11 Environmental Res 122
(1976), Vol. I, Ex. 2-15; Viglizni, “Leukemia Associzted with Benzens
Exposure,” 271 Annale N. Y. Acad. of Seiences 143 ¢1975), Vol. II, Ex,
2-49. 1In the latter study Vigliani noted that in the past 1009% pure ben-
2¢ne solvents had been used and workers had been exposed on a proionged
basis to concentrations of 200-300 ppm, with peaks of up to 1500 ppa.

A number of epidemiociogical studies were also done among American
rubber warkers during this periad. Dr. A. J. MeMichaei's studies indi-
cated a pine-fold increase in the risk of contracting leukemua among work-
ers who were heavily exposed in the 1940's and 1950's to pure benzene used
a3 2 solvent.  McMichael, “Salvent Exposure and Leukemia Amorg Rubber
Workers: An Epidemiologic Study,” 17 J of Oceup. Med. 234, 239
(1975}, Vol. IT, Ex. 2-37, Sce alsa Andjelkavic, Taulbes & Symonz. “NMor-
tality Experience of a Cohort of Rubber Waorkere, 1564-1973," 13 I. of
Qeccup. Med. 387 (1976}, Voi. 11, Ex. 2-57 [(also indicating an exress
mortality rate from leukemin among rubber workers).

12 Sention 655 (¢) provides:

“(1) The Secretary shall provide, without regard to the rsquiremen's of
chapter 5 of title §, far an emergency temprrary standard to take imme-
drate vffeet upon publication in the Faderal Register if he determines
(A) that employees are expn:z=d to grave danzer from exposure ta sub-
srances nr agents determined 0 be tavie or phvsicaily harmful ar irnm
vew hazards, and (B} that such emergency standard iz vecessary o pro-
tect employees from such danger.

“(2) Tuch :tandard shall be effective until superseded hv a standard
pramulaated in accordance with the procedures preseribed int parageaph
{3} of this snba~ction.

“(3) Upon publication af such standard in the Federal Reaister the
Secretary shall rommence a pracesding in accardance with «ubsection (H)
cf thiz :ectian, and the standard as publizhed shall alzo serve as a pro-
rosed mie for the proceeding.  The Secretary shall pronsulzate 2 stanvlard
under 'hiz paragraph no later than six months after publication of the
croergency standard as provided in paragraph (2} of this subsection.”
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NIOSH recommended that 2 1 ppm exposure limit be ira.
posed for benzene Vol. I, Ex 2-6. Apperently because
of the NIOSH recommendation, (:-SHA asked its consultant
to determine the cost“6f complyiig with a 1 ppm standard
instead of with the “minimum fcosible” standard. Tr, 506-
507. It also issued voluntary guicelines for benzens, recom-
mending that exposure levels be limited to 1 ppm on an
8-hour time-weighted average basis wherever possible. Vol
11, Ex. 2-44. -

In the spring of 1976 NTOSH had selected two Pliofilm
plants in St. Mary's and Akron, Ohio, for an epidemiological
study of the link between leukemia and benzene exposure.
In April, 1977 NIOSH farwarded an interim report to OSHA
indicating at least a five-fold increase in the exgected inci-
dence of leukentia for workers who hadl been exposed to ben-
zene at the two plants from 1940 to 1946."* The report sub-
mitted to CSHA erroneously suggested that exposures in the
two plants had generally been between zero and 15 ppm dut-
ing the period in question.'”” As a result of this new evidence
and the continued prodding of NICSH, Vol. I, Ex. 2-7, OSHA

t+ At the hearing on the permanent standard NIOSH representatives
testified that they had relected 1 ppm luitinlly in connection with the
issuance of a propesd standard for vinyl chioride. In that pracseding
they had discovered that 1 ppm was approximatelv the lowest level detect-
able through the uvse of relatively unsophisticated monitoring instruments.
With rczpect to benzene, they xlso thought that I opm was an apprapriaste
standard because any lawer standard might require the elimination of the
small amounts of benzer=2 (in tome places up to 0.3 ppm) that are ner-
maiv present in the alinesphers. Te. 1142-1143. NIO3H's recom-
mendation wag nod based on any evaluation of the {easbility, enther tech-
nulogicsl or economie, of shminating all exposurys shave 1 ppm. Tr. 1156,

13 Seven faralities irom lenkemin were ihscovered ont of 1he 743 worckers
surveved.  However, Dr. Infante, who conducted the study, stated rhat
Lis stat:stical techmiques had prebably underestimated the number of
leukeria cases that had actually oceurred. Tr. 747, The normal expected
incidence of leukemin in such a population wonll be 1.4, Vel. II, Ex. 2-51
at 6.

% The authors™ statement with respevt 1o expesure levels was bazed on
o 1946 report by the Ohig Industrial Comniission indicaticg that, aiter
some new ventilation equipment had becn instalied, exposures at the St.
Marr's plant had been brought within “safe’ limnits, in most instanres
tanging frem zera to 10 ta 13 ppm. Vol Il Fx 2-51, at 3. Ag the
authors later admitted, the level considered “safe” in 1946 was 100 ppm.
Tr. 814-815. Moreover, cenly ane of the seven workers who died of Iruke-
wia had bepun warking at S Marny's after 1946, Five of the nthers bad
worked ot *ka Akran plant, which emploved 310 af the 748 workers sur-
. 34 A 1948 report by the same Commission indicated
~> Akron plant of well over 100 ppm, with excursions
ireas LD IO T'T.O ppm. Vol XVIT Fx S4A (App. A, Attach. F).
ve rzkzn ‘o the interyvening vears, as well az testimany by St. Mary's
nvees ar the hearing on the proposcd standard, Tr 3432-3437, indi-
cated thai bath of the plants may have had relatively high exposures
through the 1970's.

Industey ropresentatives argtted at the hearing thai this evidence indi-
cated that the exposure levels had been very high, ae they had been in the
other epidemialngiral stulies rondurted in the past, See API post-hearing
brief, Vol. XXXI, Ex. 217-33, at 23-37. NIO3H witnrsses, however, sim-
plv stated that actual exposure levels for the yvears in question coutd nat
be determined; they did agree, however, that their study shonld 2ot be
faken as proof of a five-fold inrrense in leukemia risk at 10-15 ppm, Tr.
€14-515  In its explination of the permanent standard, O3HA agreed
with the NTOSH witresses that no dose-resporse refationship could be
wifoecred from the sturdy:

em”

“Camments at the hearirg demonstrated that there were area exposures
duri g this sude perind eveceding these levels {10-15 pmn], at times
reaching values of hurdrads of parts per million.  inve no pe~senal moni-
torirg «latn are availihle. any conclusion regarding the artual individual
time-we'ghted averngr exposure is specnlative  Reeanze of the lark of
definitive expeenre data, OREHA cannot derive uay renclasions hinking tha
excess leukemia risk with any speaifie expasine level 43 Fed, Rep., at
5972
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did issue en emergency standaré, effective May 21, 1977,
reducing the benzene exposure linvit from 10 ppm to I ppm,
the ceiling for exposures of up to ‘3 minutes from 235 ppm to
5 ppm, and eliminating the auti.ority for peak concentra-
tions of 50 ppm. 42 Fed. Reg. 22716 {May 3, 1977). In ita
explanation accompanying the eiwergency standard, O3SHA
stated that benzene had: een shown {0 canse leckemia at
exposures below 3 ppin and that, in lizhit of its consultant's
report, it was feasihle to reduce the exposure limit to 1 ppm.
42 Fed. Reg. 8t 22517, 22521,

On May 19, 1977, the Court of \Appeals for the Fifth Cir-
cuit entered a temporary restraiting order preventing the
emergency standard from taking -flfect. Thereafter, OSTIA
ebandoned its efforts to make the ecnergeney standard effec-
tive end inslead issued a proposal for a perinanent standard
patterned almost entirely after the nborted cmergency stand-
ard. 42 Fed. Reg. 27152 (May 27, 1977).

In its published staletnent giving notice of the proposed
permanent standard, OSHA did not ask for comments as to
whether or not benzene presented a significant health risk at
exposures of 1Q ppm or less. Rather, it asked for comments
as to whether 1 ppm was the minimum feasible exposure
limit.¥ 42 Fed. Reg., at 27432. As OSHA's Deputy Director
of Health Standards, Grover Wrenn, testified at the hear-
ing, this formulation of the issue to be considered by the
Agency was consistent with OSHA’s general policy with re-
spect to carcinogens.'* Whenever a carcinogen 18 involved,
QSHA will presume that no safe level of exposure exists in
the absence of clear proof establishing such a level and will
accordingly set the exposure limit at the lowest level feasi-
ble.'* The proposed 1 ppm exposure iimit in this case thus
was established not on the basic of 2 proven hazard st 1D
ppm, but rather on the basis of “OSEA’a best judgment at

37 OSHA also sought public comment as to whether certain industries
should be exempt from compliance, whether ihe nroposed compliance pro-
cedures and labeiing techniques were adequaiz, what the environmental
and economic zonsequences of the reyalation weuid de, and whether it was
feasible to replace benzene in solvents and other products of which it con-
stituted morz than 195,

1 It bevame clear at the heuring that OSHA had not promulgated the
proposed standard in respanse to any new cincern sheur the neamalig-
naut eficcts of low-level benzene expo:ure.  See Tr. 123-127:

“Is it accurate to say that tha reason why the—why O3SHA has pro-
posed to reduce the expasure limits in the standard brlow the current
fevels is because of a perceived ritk of leukemia, and not because of any
new evidence it has received that the current standards ate inndeguate to
protect against acute or chronie benzene toxicity, other than leukemia?

“MR. WRENN: I think I will sinply refer the part of my statement
vou were referring to, in which it says, it is however henzene’s leukemo-
genicity which is of greatest concern to OSHA. That is certainly the
central izsue within the KTS {emergency tempotary standard] and the
proposed standard.”

12 My, Wrenn testified that:

. The proposed standard requires that emplayee exposure to benzen= in
air be reduced to one part per million, with a five part per million ceiling
allowable over any ffteen minute period during an eight hour work shift,
and prohibits eye or prolonged skin contact with liquid benzene.

“This aithorna exposure limit is based on OSHA's established regulatory
policy, thut in the absence of a demanstrated safe level, or a no effect level
for a carcinogen, it will be assumed that none exist, and that the agency
will attempt to limit employee exposure to the lowest level feasible”
Tr. 29-30.

See also:

“MR. WARREN: Mr. Wrenn, in promulgating the emergency tem-
porary, and propesed permanent, benzene stundards, OSHA relies heavily,
and [ am quoting from your testiniony now, on the tegulatory policy that
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the tiine of the proposal of the fvasibility of compliance with
the proposed standurd by the affected industries” Tr. 30.
Given OSHA's cancer policy, it was in fact irrelevant
whether there was any evidence at all of a leukemia risk at
10 ppm. The impertant point was that there was no evi-
dence that there was not some 1.sk, however small, at that
level. 'The fect that OSHA diZ not ask for comments on
whether there was & safe level =7 exposure for benzene was
indicative of its further view that a deronstration of such
absojute safety simply could not be made?

Public hearings were held on the proposed standard, com-
mencing on July 19, 1977. The final standard was issued on
February 10, 1978. 43 Fed. Reg. 5218.* In itg final form,
the benzene standard is designed to protect workers from
whatever hazards are associated with low-level benzene expo-
sures by requiring employers to monitor workplaces to deter-
mine the level of exposure, to provide medical examinations
when the level rises above 0.5 ppimn, and to institute whatever
engineering or othier controls are necessary to Keep exposures
at or below 1 ppm.

In the standard as originally proposed by OSHA, the em-
ployer’s duty to manitor, keep records and provide medical
examinations arose whenever any benzene was present in a
workplace covered by the rule.’” Because benzene is omnipre-

there 12 no safe level for earcinogens at any—for any exposed population,
and the fart that levkemiz, and a leukemogen is & carcinogen, is that
correct?

“MR. WRENYN: T belleve that I stated that slightly differently in my
oral summury of the statement than it is stated in the statement itself,
T said that iz the absence of a known or demonsireted zafe tevel or no
efiect. Tevel, our palicy is to asswne that none cxists, and to regulate
aceardingle. Tr. 4549,

“MR. WRENN: T would prefer to «late it as I have on = couple of
occasions wlready this morning, and that in the absence of a demaon-
strated safe level of exposurs, we will assurne that none exsists for the pur-
pose of regulatory poliey.” Tr. 50, :

20 Ip answer to the question of what demonstration would suffies to
estaiitsn a “‘safe level,” Mr. Wrenn stated:

“I would like to draw a distinction, however, between what 1 have referred
to as the demonstration that a safe level exists, and specunlation or claborate
theories (hat one may make, and I think that the agency i its history and
very likely its future regulztory policy, would, in the face of evidence
demonstrating 1hat a carcinegenic huazard dees exist or did exist, in this
warticular set of eircurnstances, would be very reluctant to accept aa the
basiz for its regulalery decisions, a theoretieal argument that s safe level
may, io fact, exist for a particular substanee™  Tr. 51~52.

A NIOSH reprezentative who testified later put it wore succinctly, stating
that “. _ . if benzene canses lenkemia and if leukemia i3 & cancer, thea
exposure is almost moot.” Tr. 1007.

*tAn amendment to the standard was promuigated on June 27, 1978,
43 Fed. Reg. 27962, See n. 21, infra.

32 Apart from its exclision of gazoline ~torage and distribution facilities
{an exclusion relained i the hual rule, sec teat, at n. 23, infre), the pro-
posed rule also excluded from coverzge work aperations in which liquid
mixtures containing one percent or less benzene were used.  After a
year this exclusion was to be narrowed to uperations where 0.1 benzene
aclutions were used. The rationule for the exclusion was that arborne
expesures from such houids would generally be within the 1 ppm fimit.
However, testimony at the heuring on the proposed rule indizated that
there was no “consistent predictable relationship’ between benzone con-
tent in a liquid and the resulting airborne cxposure. Therefare, OSEHA
ebandened the idea of a percentage cxcluzion for liquid benzens in ita
finel stundaca, 37 Fed Rey, at 3942

O3HA later reeonsidered its position and, ia aa ameadment to the
permanent standdard, remnstated an exelusion for liquids, setting the level
et 0.5, to lie reduced to D155 after threw years, 43 Fed. licg. 27962
(Juoe 27, 1978}

sent in small quantities, NIOSH and the President’s Council
on Wage and Price Stability recomimended the use of an
“action level” to trigger monitering and medies] examina-
tion requirements. Tr. 1030-1072; Vol. XIV, Fx. 41-28
OSHA accepted this recommendztion, providing under the
final standard that, if initial monitaring discloses berizene con-
centrations below 0.5 ppm averaged over an eight-hour work
day, no further action is required unless there is a change in
the company's practices.”  If exposures are abave the action
levels but below the 1 ppee exposure it emplovers are
required to monitor exposure levels on & quarterly basis and
to provide semiannual merical examinations for their exposed
employees.  Neither the concept of an action level, ner
the specific level selected by OSHY, is chailenged in this
proceeding.

Whenever initial nonitoring in:ticates that employees are
suhject ta airborne concentration~ of benzene above 1 ppm
averaged over an eight-hour workeay, with a ceiling of 5 ppm
for any 15-minute period, cmployers are required to maodify
their plants or institute work practice controls to reduce cx-
posures within permissible limits. Consistent with OSHA's
general policy, the regulation dces not allow respirators to he
used if engineering modifications are technologically feasible.*
Fuiployers in this category are also requived to perform
monthly monitering so long as their workplaces remain above
1 ppm, provide semiannual medical examinations to expoxel
waorkers, post signs in and restrict access to “regulated areas”
where the permissible exposure limit is exceeded, and conduct
emnlovee training programs where necessary.

The standard also places strict limits on exposure to liquid
benzene,  As originally framed. the standard totally prohib-
ited any skin or eye contact with any liquid containing any
benzene. Ultimately, after the standard was challenged,
OSHA modified this prohibition by excluding lignids contain-
ing less than 0.5% benzene. After thres years, that exclusion
will be narrowed to liquids containing less than (.15 benzene,

The permanent standard is expressly inapplicable to the
storage, transportation, distribution, sale or use of gasoline
or other fuels subsequent to discharge irom buik terminals®

3 The exenplion from the moniloring and medical testing partiors of
the standard for workplaves with benzene exposure levels below 05 ppm
was not pralicated on any finding that regulation of such workplazes wos
nat feasthle. OSIIAs consultant, Arcthuy 1. Littde Co., concluled {hat
L ppmn was a feazible exposure hmit even assuming that there was no
action level {or, to put it another way, assuming that the achion leve] was
z2:0). Rather, it was, as NIOSH witnesses stated, a practical decision
based on a detzravnation that, where benzene exposures are below 0.5
ppm, they will be unlikely ever to rize above the permissible expesure
level of 1 ppm. NIOSH was also concerned that, in the absence of an
2ction level, employers who used sophisticated analytieal equipment might
be required to monitor and provide medical examinations simply because
of the presence of benzene in the ambicot air. Tr. 1030-1032, 1133-1134.

2% Indeed, in its explanation of the stamdard ORITA statea that an
emplever is requited to institute engineering cootrols {far example, in-
stalling new ventilation hords) even if those controls are in<ufficient, by
themselves, to achieve corupiiance and respirators must therelore be used
as well. 43 Fed. Reg., at 5932, OSHA's preference for enginecring modi-
fierationz is based oo its apinion that respirators are rarely used properiv
(hecause thes are uncomfortable, are often unt properly ftted, ete) and
therefore cannot he considered adequate protective measures.

331t s alsn inapplicable to work operations involving 0.5% finuid
benzene {0.19% after three years), see n. 22, supru, and to the haadiing
of benzene in sealed containers or systems, except insofar as employers
are required to provide cautionary notices and appropriate emplovee
training.
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This exception is particularly significant in light of the fact
+hat over 795,000 gas station employees, who are exposed to
an nverage of 102,700’g&llons of gasoline (cortaining up to
2% benzene) -mmlally, ara thus excluded from the protection
of the stander -

As presentiy formulated, the henzene siandard is an expen-
sive way of providing some additiunal protection for a rela-
tively small number of employees. According to OSHA's
Agures, the standard will require capital investments in engi-
neering controls of approximately $260 million, first-year
operating costs (for monitoring, medical tfesting, employee
truining and respirators) of $187 million to $205 million and
recurring annual costs of approximaiely 834 million® 43 Fed.
Reg., at 5934, The figures outlined in OSHA’s explunation of
the costs of compliance {0 varinus indnstries indicate that only
35,000 amploy=es would gain auy ben=fit from the reguintion
in terms of & reduction in their exposure to benzene® Qver
twa-thizds of these workers (24.430) are employed in the rub-
ber manufacturing industey.  Conpliance costs in that indus-
try are estirnated ta be rather Jow with no capital costs and
initial operating expenses esthmabiod at only $34 nillien (31350
per employee); recirring anuual costs wauld also be rather
low, totalling less than 81 million. By contrust, the segment of
the petrolenm refining indnstry that produces benzene would
he required to incur 524 nullion in capital costs and S600,000
in first-year operating expenses to provide additisnal protec-
tion for 300 workers (882,000 per emipluyee), while the petro-
chemieal industry would be required to mncur $20 9 million in
capital costs and 81 million in initial operating expenzes for
(h;» benefit of 532 emplovees (339675 per employee).®™ 43
Fed. Neg., at 3036-5938.

Although OSHA did not quantify the benefits to each
category of worker in terms of decreased exposure ta benzeae,
it appears from the economic impact study done at OSHA's

28 Prior to the introcluction of the action level conecept, A. 1. Little
imated that complinnce costs far the service station jodustry might be
s high as S4 billion. Tr. 305-502, Mareover, A, D. Lirrle’s Economic
Jinpact Staternent indicated that service stabion empioyers were generally
expozedd to very low levels of bensene. Vot I, abt 4-21. EHil in its
explanation sceompanying the permenent standard OSHA did not tule
aul regntation of this industey entirely, stating that ic was in the prare:s
of studying whether and to what extent it shenid regulate exposures to
pasoline in general. 43 Fed. R-g., at 3543,

2 OSHA's estiinate of recurring annual cost3 was hased on the assump-
tion that the exposure levels it had projected would be confirmed by imiial
monitaring and that, after the first vear, engineering controls would be
euccessful in britging mast exposures within the 1 ppm limit.  Under these
circumstances; the need [or monitoring, medical examinations and respira-
tors would, of rourse, be drastically reduced.

21 Three hundred of these employeer work in benzene plants, 5,000 in
other petroleum refineries, 4,000 o light oil plants, 552 in the petro-
chemieal industry, 156 in benzene transportatian, 1250 in labemtoties,
11400 in tire-munefacruring piants and 13,030 in other rubber-manu-
faeraring nlants. OFHA alvo estimuted thut another 16,216 wotkecs {5,000
= refnerivs, 1,104 in the petrobemical industry, 7300 in bulk
312 in henzene traunsporfation and 2,300 in laborateries) would
d ta 7135 1a 1 ppn of henzene and thus would receive » benefit
: of more comprebensive medical examinationa. 43 Fed. Reg, at

** The high rost per employee in the latier two industries is attributable
to DSHA'S policy of requiring engineering controls rather than sllowing
respirators to be used to reduce expasures to the permizsible limit. The
relativelv low estimated cost per employee in the rubber industry is
bazed on OSHA's assuraptivn that othec solvents and adhesives can be
cubstituted for those that contain benzene end that capital costs will
therefore not be requited.
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direction that those benefits may be relatively small. Thus,
although the current exposure limit is 10 ppm, the actusl
evposures outlined in that study are often considerably
lower. For example, for the period 1870-1975 the petro-
chemical industry reported that, out of & total of 496 em-
ployees exposed to henzene, anly 53 swere exposed to levels
between 1 and & ppm and only seven (all at the same plant)
were exposed to hetween 5 and 10 ppm. Economic Tinpacy
Study, Vol. I, tatle 4.2, See alsc tables 4.34.8 (indicating
saruple exposure levels in various industries).

II

The eritical izsue at this point in the litigation is whether
& Court of Appeals was correct in refusing to enforce the 1
ppm exposure limit on the ground that it was not supported

. by appropriate findings.*

Any discuszton of the 1 ppm exposties it mst, of eaurse,
hein with the Ageney™s rationale for iimpasiug that i, ™
The written explanation of the stawdard Glts 154 pages of the
printed appendi. Aluch of it is devoted to a discussion of the
vobuninous cvidence of the adverse effects of exposire to
henzene at levels of concentration well above 10 ppm.  This
diszussion demanstrates that there is ample justification for
cegulating occupational exposure to Lenzene and that the
prior linut of 10 ppm, with a ceilirg of 23 ppm (or a perk of
S0 ppm) was reasonable. It doss rot, however, provide direct
support for the Agency’s conclusivn tlu[: the linit shouiu be
vedueced from 10 ppm to 1 ppm.

The cvidence in the administrative record of ad\'erse effects
of henzene exposure at 10 ppin is sketchy at best. OQSHA
roted that there wa2 “no dispute” that certain nonmalignant
IWood ihsarders, evidenced by a reduction in the level of rod
or white cells or platelets in the blood. could result from
cxposures of 25-40 ppm. It then stated that several studies
har incicated that relatively slight changes in normal blood
values could result from exposures below 23 ppm and per-
haps below 10 ppim. OSHA did not attstapt to make any
estimate based on these sturlics of how significant the risk
of nonmaliznant disease would be at cxposures of 10 ppin
or less® Rather. it stated that hecuuse of the lack of data
concerning the linkage hetween low-level axposures and blood
abnormalities, it was imnossible to coustruet a close-respance

2 The other ivsue before ur is whether the Court of Appeals correctly
refused to enforee the dermal contnet ban. That issue iz discussed in
Pace IV, infra.

T the conet below respondents alse challoered the monitoring and
medical testirg requirements, arguing that rertain indostrier should have
been tatally cxempt [rem them and that, as to ather industries, the
Ageacy had not demonstrated that ali the requirementz were reasonably
nece-sary to erzure worker lLealth and safety. They also wigued that
OSHA's requirement that the perniissible exposure limit be met threngh
engireoring cratrels rather than threngh respirators was pet reazonabiy
necessary under the Act. Reeansze it invalidat-d the 1
limit, the Fiith Cirenit lad no oceasion to deal with these
are nat now hefore this Caurt, '

ppm exposure

ez, and they

3 A= we luve often held, the validity of an agenev’s determination must
be judaed ou the buses of e ageney iod rensons for makieg tlat
determination. Sve SEC v, Chenery Corp., 315 U 8. 80, 05 ("{Alr ad-
miniateative arder cuonot be apldd anless the geounds wpan whi b the
ageier
ran be

acted in exercising i1: powers were those upen whish its actiorr
sustained”): FLPC v, Texaco. Ine, 417 U. 8. 380, 397, FTC v
Sperry & futchingen Co., 405 U. S. 233, 249,

37 35 OFHA itcolf natm], some blaad abrommalities ranseed by bepzone
exposure may not have any dizeerribie health cfferts, while others mav
lead to <immficant wtapainmirt and even death. 43 Fed, Reg. at 3921,
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curve at this time® QSHA did conclude, however, that the
stirdies demonstrated that the current 10 ppm exposure Himig
was inadequate to ensure thet no single worker would sufier
s nonmelignant blood disgrder as & result of benzene exposure.
Noting that it is “customary” tc sct a permissible exposure
limit by appiying a safety factor r7 12100 to the lowest level
a4 which zdverse effects had beesn -hsarved, the Agency stated
that the evidence supported the conrlusion that the limit
should be set at a point “substant:aliy iess than 10 ppm™ even
if benzene's leukeiric effects wers not considered. 43 Fed.
Reg., e 5524-3925. OSHA did not state, however, that the
nonmalignant effects of henzene exposure justified a reduc-
ticn in the permissible ex;:ozure limit to 1 ppm.™

CSIIA =2lso noted sowme studies indicating an increase in
chromosomal aberrations in werkers chronically exposed to
concentrations of benzene “probably leas than 25 ppo
However, the Agency tock no definitive position as to what
these aberrations meant in terms of demonstrable hezith
efferts and stated that no quantitalive duse-response relation-
ship had yet been established. Under these clicumstances,
chromosomnal effects were categorized by OSHA us an “ad-
verse biclogical cvent of serious concern which may pose or
roflact o potential health risk and es such, must be cansidered
in the lareer nrrview of ardverse health cffects associated with
benzene.” 43 Fed. Reg.. at 5932-5034.

With respect to leukeinia, evidence of an increased risk (1. e,,
e rick greater than that borne Ly the general populetion) due
t3 benzene exposures at or below 10 ppm was even sketchier.
Once OSHA acknowledged that the NIOSH study it had relied
upon in promulgating the emerger standard did not support
its earlier view that benzene had i+-en shown to cause leukes
mia at concentrations below 235 pl.in, see n. 12, supra, there
was only one study that provided any evidence of such an
increaszed risk. That study, condurted by the Dow Chemical
Co., uncovered three leukernia deaths, versus 0.2 expected
deaths, out of a population of 394 workers; it appeared that
the three workers had never Leen exposed to more than 2 to
a2 ppm of henzene, The authors of the study, however, con-
clidled that it could not be viewed as proof of a relationship
oetween low-level henzene exposure and leukeinia because all
three workers had probably been cecupationally exposed to a

1“4 alose-response corve shows the relatinslip between Cfferert exea-
sire levels and the Ak al caneer {or any other disense? wesnetatid waith
thase expasure Teveis.  Conerally, expesure 1o higher Ievels eoeeies with o
a higher rizk. and expo:ure to lower leveis 12 aecorapaniad by a teilired
sk SR FL 24, ot 504, n 2}

O3HNF comments with respect ta ths insutFeieney of the dita were
addresced primarily to the lack of dota at low exposure Jevels. O3ffA
did not reuss whether it was possihle 10 mnke a0 roveh estimale, haend

on the more conyplere epidemivlogieal sod amemad stdis done at highee
expasuce level: of the significance of the tisks stteibutabde to thosa Tevels,
nor did it diseuss whether it was pasable to extrapolate from such reti-
mates ta dertve o risk osdinte Ior fow.level exposures.

M OSHA did not inveke the automatie rule af redacing exposires to the
lowest limit [easible that it applies to canrer rizke.  Insteal, the Secretary
reczoned that prudent health polievy mereiy required that the permissibla
cxnosure limit he st . . | sufficiently below the levels at which adverse
tffects have bees ob:erved to assurs adequate protection ror ol exposed
43 Felb Nem,at 59250 While D3HA coneluded that appli-
cation af this mule woulld lead to an axpozure limst “zabstantindly less thu
I pin” it alad pat -rute vither what exposure fevel it considered to resent
a s gminvant sk oaf Jirm ar what s dery factar shonlid be apphed ta that

ermnlovees ”

Tovel to e~tabli-h a pecmissthle exposure fisait,

B AWEle ciinye these studies. OSHA alzo nared that other studies of
similarly exnnzal workers had not indicated any iorreased level of chro-
mosome damage.
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rumber of other potentially carcinugenic cheniicals at other
points in their careers and because no leukemia deaths had
been uncovered among workers who had been exposed to much
higher levels of benzene. In its explanation of the permanent
stavdard, OSHA stated thot the possibility that these three
leukemias had been cauzed by benzene exposure could not be
ruled out and that the stuwilv. although not evidence of an
increased risk of leukemia at 10 ppm, was therefore “consist-
ent with the findings of manv studies that there is i excess
leukemia risk among benzene exposed cinplovess.” 43 Fed,
Reg.. at 3928. The Agency made no finding that the Dow
studv. any other empirical evidence or any opinion testimony
demonstrated that exposure to henzene at or below the 10
npm level had ever in fact caused Jeukemia. See 581 F. 2d,
at 303. where the Court of Appeals noted that OSHA was
“unable to peint (o any emnpirical evidence documenting a
leukerna risk at 10 ppm. . . "

In the end OSHA’s rationale for lowering the permissible
expesure limit to 1 ppm was based, not on any finding that
leukemia has ever been caused by exposure to 10 ppm of ben-
zene and that it will rot be caused by exposure to 1 ppm, but
rather on a series of assumptions indicating that some leuke-
mias might result from exposure to 10 ppm and that the num-
ber of cases might be reduced by r-ducing the exposure level to
1 ppra. Inreaching that result, tia Agency first unequivocally
concluded that bhenzene is a huttzn earcinogen. Sécond, it
concluded that industry had failed to prove that there i3 a
eafe threshold level of exposure io benzene below which no
excess leukemia cases would occur. In reaching this conelu-
sirn OSHA rejected industry contentions that certain cpide-
miological stulties indicating no excess risk of leukemia among
workers exposed al levelsbelow 10 ppm were sufficient to estab-
Lsh that the thresholil level of cafe exposure was at or zhove
10 pyam®™ It also rejected an bndustry witiess' testimony that
8 duse-response curve could he constructed on the basis of the
reported ¢pidemiological studies and that this curve indicated
that reducing the permissible expasure limit frora 10 to 1 ppin
would prevent at most ane Irukemia god one other cancer
deatls every six years™

3 T e evidener in the reeanl conclnsively establi=lis that benzene iz a
human carcinngen.  The determination of henzene's leukemegenieity is deo
rived fram the coatuation of ail the evidence in totality ami ia nat bered on
any one particular stndv. QOSHA cecognizes, as indwated above that in-
ividual repacts vary cenziderably in quality, and that soine investizations
have significant metkadological defictencies.  While recopnizing the strangths
and weaknezses in individual studies, OSH.A nevertheless conclades chat
tha benzena record as a whaole rleatly establishes a causal relationship
between henzens and lenkemia® 43 Feld Regm., at 5931.

S In rejetting thes sudics, ORHA strted that: “Alttough the epi-
demiclegical method cun provide strong evidence of a causal refationship
between exporure and disease in the case of positive findings, it is by its
very nature relatively crude and an insensitive measure.  After noting a
number of spesific ways in which such stwlies are often defective, the
Agency stated that it is “. _ . OSHA's policy when evaluating negative
studie~, 10 heid thetn 1o a hisher ~laiddard of oudhodoingieal weraraee,™
43 Felo Bew, a0 3931-3032 Viewing the industry studies in this light,
OSH A vonctuded thiet each of chem had sufficiemt methodologieal deferts 1o
make Demr undceliable indicators of the safery of Jow-ievel exposures to
benzene:

T OTHA rejected this testiimony in piart beeavse it beiisved the exposure
data in the epideminiogiczt studies to be inadequate 'n fnrmulate a doser
resporse curve, It also indicated that even i the tesrimony wis aceepted—
intlecd aa long aa there wxs apy increase in the risk ai rapcer—the ageNcy
was- under an ohligation to “select the levei af exposire which is tnost
protective of cxposed. emplnyvees.”” 43 Fed. Rew, at 5041
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Third, the Agency applied its standard policy with respect
to rarcinogens ™ (‘(\n('lulli}lz that, - the absence of definitive
nraof of & safe level, § ’:’_@t be as-umed that any level above
10 presents some inpreased risk of cancer® As the Cov-
erument points out inﬁi’ﬁ’brief, there are a number of scientists
and public health specialists who subscribe to this view,
theorizing that & susceptibie person way contract cancer from
the absorption of even one molecule of a carcinogen like ben-
zene.  Drief for Federal Parties, 2t 15-19.4*

Fourth, the Agency reiteraterd s view of the Act, stating
that it was required by §0 (b)(5} to set the standard «ither
et the level that has been demoi~itited to be safe or a{ the
Jowest level feasible, whichever i~ higher. If no zafe level
is established, as in this case, the Secretary’s interpretation
c¢f the statute autowmatically leads to the selection of an

— .

s hisdi
did ot relv “Blingiv on sow- draconian vatenegy pelie’ T in setting g
permisible exposure limnie for Lieuzene  He goinis to the Targe number of
witaessey the Apenes heerd cand the volinoanons recand i compided ay
evidence that it relind instead on the pactionlar Saoets ronecrning henzene.
With sl due-respect, we disareee with Mae Jusreer Maxsianl’s interpre-
fation of the Agencv's talionale JTor e decision. After heging the evi-
dener, the Aweney svhal on the same policy veew 3t bl stated at the
attl-et, see . W3=1S, supea, el thed s in (e abeenve of ¢leac evidenes
1o thi contrary, it miust boe as-toned that na sde fevel exists for 1aposure
to w varcinogen,  The Agetiey absa reariied e eatisly  predictable con-
clazion thie industry had not carried s coneadedis inpossibile bursden, e
w4l tnfra, of provieg that s e o of exposnme exids for henzeue. As

enting apiznon, Ma Jusvies M nans =t~ thet thee Ageney

the Awencey made clear &aer o s propeced geterie caneer poliey, see
u. 51, fefra. B OBelt cotapelled b clow indistre withezes ta go over the
sae wromnt ju wiel regelation dealing with o cavcivagen, despite itz poliry
view. The geberie poliey, which lus unt ver gane o effect, was specifs
teslly disigned ta ciiminade thiz depbeation of offort i el ciee be fare
cloning wdustry from azguing that there is o safe devel for the partivular
careioogen being rogulatads 42 Fed, Rew, 34153434155,

WAz stated above, the positive #indiex on. benzvne demonstente the
causal relationship of bearzene ta the induction of lenkemia. Althongh
these studies, for the most part involve high exposure levels, it is OSHA's
view that onee the earcinogenicity of a substance has been established
qualitatively, any exposure must be considered to be attended by risk
when considering any given papudation. O8HA therefore belisves that
acenpational expesure to benzene at low levels poses a carcinogenic risk
10 workers.” 43 Fed. Reg, at 5832,

“«t The so-called “one bit" theory is based on labaratory studies indients
ing that ore molecule of a carsiaagen may react in the test tube with one
moleruie of DNA to produce a mutation. The theory is that, if this
occurred in the hum:n boady, the mutated molecule conld replieate over a
periad of years and eventually develop inta a cancerous tumnr. See
03HA": Proposed Rule on the Ydentification, Classification ami Regulation
af Toxic Sihstaaces Poesing a Potential Careinogenic Risk, 42 Fed. Reg
34143, 54163-34167 (Qct. 4, 1977}, ludustey witneises cludlenged this
theory, arguing that the pressnce of severs! different defenase merhanizing in
the human body make it unlikely that a4 person would actually can-
tract cnncer 83s a result of absorbing one carcinogenic mnlecule. Thuy,
the molecule might be detcxified before reaching a critical site, damage to
a DNA mufecule might be repaired, or a mutated DNA malecule might be
destroyed by the bedy’s immucological defenses befere it could develop
nto a cancer. Tr, 2836,

In light of the improbubility of 2 person contracting cancer as a resull
of a singls hit. a number of the seientists testifving on bath sides of the
issue agreed that every individual peebably does have a thresheld expa-
sure limit below which he ar she will nat contract cancer. See, €. g, Tr.
1i79-~T1SI. The problem, Liowever, i5 that individual susceplibfiity ap-
pears to vary greatly and there is a1 pres-nt no way (o calculate each
and every person’s threshald, Thus, even industry witnesses agreed that
il the standard must ensure with absalute eertainty that every single
worker is protected from any risk of lewkemia, only a zero expesure Emit
would suffice.  Tr, 2192, 2830,

oxposzure limit that is the fowest feasible,® Because of hin-
zene’s importance to the economy, no one has ever suggested
that it would be feasible to elini..ate its use entirely, or to
try to limit exposures to the smail amounts that are omni-
present.  Rather, the Agency seloated I ppm as a workable
exposure level, see n. 14, supra, -nd then determined that
compliance with that level was t-chnologically feasible :nd
that “‘che economic impact of . . . {compliance] will not be
surh as to threaten the financial welfare of the affected firms
or the general ecoromy.” 43 Fed. Reg., at 5939, It therc-
fore held that 1 ppm was the miinimum fegsible exposure Tevel
within the meaning of § 6 (b)(3) of the Act.

Finally, although the Agency did not refer in its discussion
ol the pertinent legal authority to any duty tfo identify the
anticipated benefits of the new standard, it did conclude that
same benefits were likely to result from reducing the exposure,
limit from 10 ppm to I ppm. This conelusion was based,
again, not on evidence, but rather on the assumption that the
risk of lenkemia will decrease as exposure levels decrease.
Although the Agency had found it impossible to construct a
dosa-respanze curve that would predict with any accurrey the
number of leukemnias that could be- expected. to result from
exposures at 10 ppm, at 1 ppm, or at any intermediate level,
it nevertheless “determined that the benefits of the proposed
standard are likely to be appreciable.” * 43 Fed. Reg., at
5941. In light of the Agency's disavowsal of any ability to
determine-the nusnbers of emplovees likely (o be adversely
efficcted by exposures of 10 ppn, the Court of Appesls held
this finding to be unsupported 1r: the record. 581 F. 2d, at
503+ '

I€ is noteworthy that at no po.nt in its lengthy explanation
did the Agency quote or even cite § 3 (8) of the Act. It made
no finding that any of the provisions of the new standard were
“reasonably neecessary or appropriate to provide safe or healthe
ful employment nnd places of employment” Nor did it
alluce to the possibility that any such finding might have Leen
appropriate.

**“There is no doubt that benzene is a carcinogen and must, for the
senn aog zafery of workers, be regulated as such. Given the in-
<0 cemenstrate a threshold or establish a safe Jevel, it iy appropriate
244 presenibe that the permissible pxposure to benzene be reduced
i3 oiae jowesi levei feamible.” 43 Fed. Reg., at 5332

*Y At an eariter point in ite explanation, OSHA slated:

“Thera s genernl agreement that benzene sxposure canses leukemia
as aell as ather fatal diseases of the bloodforming organs, In spite of the
certainty of this conclusion, there dnes nol exist an adequate scientific
basis for establishing the quanlitative dose response relationship between
exposure to benzene and the inductian of leakernia and other blnad
diseaser. ‘The uncertainty in both the actual magnitude of experted deaths
and in the theory of extrapolation [rom existing data to the OSHA expo-
sure levels places the estimation of benefits an ‘the [rontiers of scientific
knowledpe.! While the actual estimation of the number of cancers to be
prevented is highly uncertain, the evidence indicatez that the numhber
mav ke appreciable.  There is general agreerent that even in the abserce
of the abifity to estahlish a ‘threshold' or ‘safe’ [avel for benzene and other
carcincgens, a dose response relationship is likelyv to exist: that is, expo-
sure o higher doses varriey with it a higher rick of cancer, and (on-
verzely, expasure to lawer levels i3 accompanied by a reducrd risk, even
though o preckse quansitative sebitionship catnat be estoblisbhed " 33 Fel,
R, at 5930,

o The vourt elidd, hwnwvever, habd that the Agenev's other comdirivne—

that there is some rizk of leukemia at 10 ppruand that che sk wanhd
dewrease by decreasing the exposure linil to I ppia——were supported by
substantial evidence, 551 F, 24, at 503,
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Qur resolution of the issues in this case turns, to a large
extent, on the meaning of and the relatiouship between §3
(8), which defines a health and safety standard as a standacd
that is “reasonably necessary amil appropriate to provide safe
or healthful employment,” and § 6 (bY(3), which dirccts the
Secretary in promulgating a health and safety standard for
toxic materials to “set the standard which most adequately
assures, to the extent feasible, on the basis of the best avail-
able evidence, that no employee will suffer naterial tmpair-
ment of health or functional capacity. . .7

In the Government's view, § 3 (8)'s definition of the term
“standard” has no legal significance or av best merely requires
that a standard not be totally irrazional. Tt takes the position
that §6 (b3(3) is controlling and thut it requires OSHA to
promulgate a standard that cither zives au absolute assurance
of safety for each aud every work- or that reduces exposures
to the luwest level feasible. Tle Government interprets
“foasible” as meaning technological.v achievable at a cost that
would not impair the viahility of ;¢ industries subject to the
regulation. The respondent indus -y representatives, on the
other hand. argue that the Couri of Appeals was correct in
holding that the “reasonably iasessary and appropriate”
language of §3(8), along with tic feasibiiity requirement of
§ 8 (b} (3). requires the Agency to quantify both the cozts and
the benefits of a proposed rule and to ~onclude that they are
roughly coramensurate,

In our view, it is not necessary to decide whether either the
Governiment or industry is entiraly egrrect. . For we think it is
clear thut §3(8) does apply to all permanent stanidards
promulzated under the Act and that it requires the Sccre-
tary, before issuing any standacd. to determine that it s
reasonahly necessary awd appropriate fo remedy a siguificant
risk of material health tmpairment.  Ouly after the Secretary
has made the threshold determination that such a risk exists
with respect to a toxie suhstance, would it be necessary to de-
cide whether §6 (b)(3) requires him fo select the most pro-
teotive standard he can consistent with economie and tech-
nologiral feasibility, or whether. as respoudents argue. the
benefits of the regulation must he commensurate with the
costs of its implementation,  Becanse the Secrctary did not
make the required thresholdd findunyg in this case. we have no
occasion to determine whether ensts must be weigled against
benefits in an appropriate case.

A

Under the Gavernment’s view. §3(R), if it has any sub-
stantive content at all,* merely requires OSHA to issue stand-

1 We cannot accept the argimment that §3 (W) iz totally meaninglees
The Act anthurizes the Secretary to pronigate threr dfierent kinds of
standards—national concensus stamdards, permaneut stuslards and tem-
pararye cinergeney standoards The oandy substaetive eriteria given for twa
of these—narmmal consenars sLonlunls avd prermanent stumbarnds for safoty
hazards nat covered by §8 (L) ~-are vt forth ta 3. Whibk- it s true
that §3 is enlitled “definitions,” that fact does gol deain carh definition
of substantive content,  For vtherawise, there would be ao parpose in de-
fining the crtical terrmsy of the statute. Moreuver, if the efinitions were
igaored, theee would e no stotatory oriterin it all 2o guide Hie Seccctary
in promulgativg either wtional consensi< starlerds or pervanent stand-

ards other than those dealing with taxie materils and hannfol physteal
azents. We muav not expect Cangresa to dizplay perfect erafimanship,
but it iz unreal=tie to assune that i intendad ta give no direction whatzo-
ever ta the Secretary in promulgsting mos<t of hLis standards.

The sireetare of 1he separate subsection deseribing emergency temparary
standards, 20 U, 3. C. § 655 (¢}, nueted supra. n. 13, supparts this conclu-
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arl3 that are reasonably caleulated to produce a sufer or more
healthy work environment. Tr. of Oral Arg. 18, 20, Apart
from tlus minimal requirement of : ationality, the Government
eriues that § 3 (8) iwposes no limits on the Agency's power,
and thus wonld nat preveut it feor requiring employers to do
whatever would bLe “reasonably necessary” to eliminate all
risks of any harm froin their workplaces.® With respect to
toxic substances and harmful physical agents, the Governrnent
takes an even more extreine positic..  Relying on § 6 (h)(5)'s
direction to set 2 standard “which st adequately assures ...
that no employee will suffer male-ial impaiiment of health
or functional capacity,” the Gove.nment contends that the
Secretary is required to impase stanzards that either guarantes
workplaces that are free from any risk of inaterist health
impairment, however small, or thut come as close as possibla
to doing so without ruining entire industries.

If the purpose of the statute were to eliminate completely
aud with absolute certainty any risk of serions harin, we waould
azree that it would be proper for the Secretarv to interpret
£33 /(8) and 6 (b) (D) in this fashion. DBut we think it i3 clear
that the statute was not designed to require employers to
provide absolutely risk-free workplaces whenever it is tech-
nolngically fcesible to do so. so long as the cost i3 not great
anough to destroy an entire industry. Rather. hoth the lau-
guage and structure of the Act. as well as ita fegislative history,
indicate that it was intended to require the elimination, as
far a~ feasible, of siunificant risks of harm,

B .

By empowering the Sreretary {o promulzate standards that
are “reasonablv necessary or appropriate to provide safe or
healthful emplovment and plaes of employment.” the Act
implies that, before promulaating any standard, the Secretary
miet mnke a Andiog that the workplaces in question are nat
safe. Bt “safe’ i not the equivalent of “risk-free.”” There
are many activities that we engage in every ilay-——sucl as
deiving a ear or even hreatling city air—that entail some rizk
of aceident or material health fwpatctuent; nevertheless few
preple wonld eonsidia these activities “unsafe’” Similarly, 2
workolee ean hardle Le considered “unsafe”™ unless it threat-
etis the workers with o sigicfienot cisk of harcn,

Thrrefore hefore he ean promuleate any permanent health
ar safety standurd, the Seeretary is required to make a thresh-
old Anding that a place of t?mpl:.)_\'munt is unsale—-in the sense
that significant tisks are presert atel can be eliminated or
lessened by a change in practice-  This requirriment applies
to permanent standards promnalc.ted pursuant to § 6 (b)(3),

sion. It authorizes the Sweretary to bypass the nonnal procedures for
setting permanent standards if he mnkes two findings: (A) that einplovees
are expnsed to “grave danger” from exposure to Loxie substaneps and
{B) that an emergeney standard i3 “iecessary” ta protect the emyplavees
feom that r. Thoge Nindings are to be companad witl those that are
impdicitly rernived by the definition of the permanent standsrd—{ A} that
there e a signifieant—as apposed to o “grave™—risk, and (B} that wddi-
izl segulation iz “reasauabiy necessary or appropriale”—as apposd ta
“pecessary T Tt would he aneotialous Tor Cangress to require specific find-
ingz for temparary standards but to give the Secretary a carte hlunche
for permanent <tandirds, '

“ The Government doex nat conesde that the feasibility roquirement in
the second ntenee of §5 (018} 2ppliee 10 health and safety standards
other (lian toXic sub-lisees siandards. See n. 1, supra.  Hwwever, even
if it died, the Gacernmends s tation of the term “'feusihle” when
voupdd sl feo v iw GF 8301 woahd SGlE allow e Ageney tn reestine
the elinnnation of even insigndizant risks at great cost, so long a3 an entire
indnstry's viability would not be jropandized.

Published by THE BUREAU OF NATIONAL AFFALRS. INC. WASHINGTON. D.C. 20037

SAL o

¢



N

CURRENT REPORT

e B BRI m e B D

SEFSES g 2

Wi

171

as well as to other types of scrmanent staudards.  For
there is no veason Wi § 3(87 5 defwition of a standard
shonkd rot be deemedFindorin-rated hy reference into §8
(h)(M. The standarde’ pomulgated pursuant to §6 (b)(3)
are just one species ol Hhegenus of standards governed by the
tizsie requirentent.  That section repeatedly wpies the term
“standard” without suggestivg any exeeption from, or quali-
fieatinn of, thie geneval definition: oa the coatrary, it dirsets
the Secrciary to select “lhe stanrdued"~-that 3s to say, one of
varions possibie alterratives that satisfy the basic definition
i § 3 {8)~~that is wost, proteetive”  Moreover, reqpuiring the
Secretary to make o threshold Lidding of significant risk is
consistent with the senpe of the 7o guliory power granted to
him by £6 (D3}, which empoacss the Secretary to pramul-
gate standards. not for chemicalv and physical agents gen-
erally, but for “texic chemicnls” and “harmful physieal

"”oea

agents.

This interpretation of §§ 3 (8) znd 8 (6)(5) is supperted by
the other provisions of the Act.  Thus, for example, § 6 {g)
pirovides in part that

“In determining the priority for estabiishing standards
under thiz section, the Secretary shall give due re-
gard to the urgency of the need for mandatory safety
and health standards for particular industries, trades,
crafts, occupations, busiresses, workplaces or work
environments.”

The Government has expres<ly aeknowiedzed that this section
requires the Secrptary to undertake some cost-beuefit analysis
befare he nmm\ﬂt_za-w'; any stawdard eoguiring the eliminadian
of the most secions hazards first T such o analysis must
precede the promalgation of any standsed. it seims manifest
%hndt. Congress intended, at a hare minimwm, that the Serrelary
nd 2 significant, ris :
EMificant risk of h 4 D\'(\hﬂ}}lht:f Oi
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Section 6 (b)(8) lends edditiou.d suppart to this analysia,
Thet subzection requires that, when the Sueretary substantialiy
alters an existing consensus standard, he must =xplamm how
tie pew rule will “better effeciuate” the purposes of the Act.
If this reguiremment was intended to be more than a meaning-
lezs formality, it must be read to tmpose upon the Secretary
the dity Lo find that an-existing national consenses standarg
i3 not sdequate to protect workers from a continuing and
significant risk of harm.  Thus, it this case, the Serretary was
required ta find that exposures at the current permissible
exposare fevel of 10 ppm present o syificant cisk of bacta in
the workplace.

In the alisence of a elear mandate in the Act, it is usnreason-
able 1o assume that Congress intended to give the Secretory
the uuprecedanted power ever American industey thet would
resalt from the Government’s view of $§3{8) and £ (b)(5),
coupled with QSHA's cancer poficy. Expert testimony that a
substatiee is probably 8 human carcinagen-—either because it
has caused cancer in animals or becanse tadividusls have con-
tractsd cancer follawing extretuetv high exposures—avould jus-
tifv the conclusion that the subrtance poses some risk of
seriovs harm no matter how minute the exposare and no matb~
ter how many experte testified that they regavded the risk as
msigaificant, That conclusion would in turn jusitifv pervasive
reculation limited ontv by the ronstraint of feasibilitv. In
light of the fact that there are literally thousands of substances
used Int the workplace that hiave heen kicatified 85 carcinogens
or suspeet carcimogenk, the Government’s theory would give
OSHA power to impnie enormans costs that might produce
tictto, 3 anyv. sfiserrmibibe Denefit

U the Government were correet in arguing that neith?r-
£§348) nor $6(h){3) FE‘QIiiTl'S that the risk from a toxic

cubstanre be quantified suffviently to enable the Secretary
to characterize it 43 Siglliﬁfﬂtit Mt an understandable way,
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Court’s sessoning in Schechter Poultry Corp. v, United States,
205 705, 405, 539, and flavama Refining Co. v, Kyan, 203
1. R38% A donstructionsof, the statute that aveids this kind
of open-ended grant should eertaiuly he favered,

' C

Tiie legislative history alzo supparts the coiiclision that
Congress was conrerned. nnt with absolute safety, but with
the climination of signifiant harm.  The examples of indus-
trial hazards referred to i the committec hearings and debates
all involverd situations in which the risk was unquestionably
significant. For exampla, the Senate Comamittee on Labor
and Tublic Welfare noted that byssinosis. a dizabling lung
disease caused by breathing cot-on dust, affected as many as
5050 of the workevs in barding o1 s praning cooms i some Anieri-
can cotton mills and that as many as 100000 active or retired
workers were thein suffering from the disease. Tt also noted
that statistics indicated that 20,002 out of 50,600 workers who
had perforined insolation work were likely to dic of ashestasis,
lung cancer or mesathelyioma as a result of breathing asbestos
fibers.  Another example giver of an occupational health
hazard that would be controlled by the Act was betanaphthyl-
amine, z “chemical ~o toxie that any exposure at all is likely to
cause the development of hladder cancer uver a period of years.”
E. Rep. No. 01-1282, at 23—t (91:t Cong., 2d Sess.), Legislative
History, Orccupational ealth and Safety Act of 1970, pp. 143~
144 (1971) (Comm. Print).

Moreover, Congress specifieally amended § 6 () (5) to make
it perfectly clear that it does not require the Secretary to
promulgate standards that would assure an absolutely risk-free
workplace. Section 6 (b)(3) of the intal Committea hill
provided that

“The Secretary in promulgating standards under this sub-
section, shall set the standard which most adequately and
feasibly assures, an the basis of the best available evi-
dence, that no employee will suifer any impairment of
health or functional capacity, or diminished life expect-
ancy even if such emplovee has regular exposure to the
hazard dealt with by such standard for the period of
his working life.” (Emphasis soprlied.) S, 2193, 91st
Cong., 2d Sess.. at 40; Legis. Hist., a2t 243

On the foor of the Senate, Senator Dominick questioned the

wisdom of this provision, stating
“How :a the world are we ever eoing to live up to that?
What 2re we going to do about a place in Florida where
mosquitoes are petting at the employee—perish the
thought that there may be niasquitoes in Florida? But
there are black flies in Minnzsota and Wisconsin.,  Are
we going to say that if emplorees get bitten by those for
the rest of their lives they will not have been done any
harin at ali? Probably thcy will not be, but do we
know?” Legis. Hist., at 345.

He then offered an amendment deleting the entire subsection.”

After discussions with the sponsors of the Committee bill

st {n critivizing the Committee bill, Senator Dominitk also made the
‘ollowing observations:
“It is unrealistic to attempt, a3 this section apparently doea, to establish
a utopia free from any hazacds. Absolnte safety is an impossibility and
it will enly create cunfusion in the administration of thiz act for the Con-
gresy to set clearly unattzinnble goals”  Legis. Hist, ot 480.
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Senator Dominick revised his amendment, Instead of delet-
ing the first sentence of §6 (b)(S5) entirely, h:s new amend-
ment limited the application of that subsection to toxic
materials and harmful physical agents and changed “any”
impairment of health to “material” impairment.® In dis-
cussing this change, Senator Dominick noted that the Com-
mittee's bill read as if o standard had to “assure that, no
matter what enybody waz doing, “he standard would protect
him for the rest of his life again.t any foreseeable hazard.”
Such an “unrealistic standard,” f.2 stated, had not been in-
tended by the sponsors of the bill. Rather, he explained that
the intention of the hill, as iimmplemented by the amendment,
was to require the Secretary
“. .. to use his best efforts to proraulgate the best avail-
able standards, and in so doing, . . . he should take into
account that anyone working in toxic agents and physical
agents which might be harmful may be subjected to such
conditions for the rest of his working life, so that we can
get at something which might not be toxic now, if he
works in it a short time, but if he works in it the rest of
his life might be very dangerous; and we want to make
sure that such things are taken into consideration in
establishing standards.” Legis. Hist., at 502-303.°¢

Senator Williams, one of the sponzors of the Committee bill,
sgreed with the inferpretation, and the amendment was
edopted,

In its reply brief the Governmetr, argues that the Dominick
amendment siinply means that ti.— Secretury is not required

“But T ask, Mr. President, just thinkirg abeut that language let us take a
fellow whe i3 a strectear conductur or a bus ennductor at the present time,
How in the world, in the process of the automobile accidents that we
Eave all during a warking day of any one driving a bus or trolley car, or
whatever it may be, can we set stundardy that will nrake sure he will not
have any risk to his life for the yest of Ins life? It is totaily impassible
fur this to be put in a bill] and yet it is in the comnuttec bl Legis.
Hist, at 423,

As zn appenent of the fosi-lation, Semator Dominrick may have exag-
gerted the significance of the problem since the lauguage in §3 (R)
already wa= uffictent to prevest the Secretary fram trviug “to establish
a wtopia {ree from any hazards"  Nevertheless, the fact that Congress
amended the tll to why Senator Domiuick’s concern demonstrates that
it dild pot intend the statute to achieve “clearly tmattainable goals.”

34 Tenator Dominick had atso been concerned that the piacrinent of the
word “feasibly™ could be read to require the Serretacy to “ban all accu-
pations in which there remaing some risk of injury, impaired health, or
life eypectaney,” since he way 10 mast “adequately” and *feasibly” assure
absolute protection might well be to prohibit the oceupation cntirely.
Legis, Hist., at 366-3567. In hix final amendment, he altempted to cure
this problem by reloenting the feaxibility requirement, changing “the stand-
ard which mo-t wdepately and feisibly a~eures” 1o “the standard which
most adufquately assures, (o the extent feasible.”

24 M. Justice Mansnall argues that Congress could not have thought
§3 (81 had any sub-taniive mexning inasmuch as § 6 (b) (5], as originudiy
drafted, applied to all <tindards and nat simply to standards for tuxic
materials and harmful physica] substances. However, us this legislative
bistory indiwales, it apsuaers that the omission of the words “toxie sub-
stanees” and “liertnlul phiysical agents” from the arigival deaft of §6 (b
(5) was entirele inadvertent,  As Senator Domick noted, the Comunittes
had alwia s intendal hat aubsection to apply vuly to that liited entagory
of substunces. The reason that Congress drafted a special section for these
subsfutices was not, as M. JC3TIcE Mans HALL suggests, berause it thosghtl
that there waz o need fur special protection in these areas. Ruther, it was
becaze Congnm- rerognized that there were speciad problems tn sepvdating
Lealth rizks as opposed 10 safety rizKs. In the latter cuse, the nsks ure
generaliv immedi«te and abvians, while in the foruer, the risks may not be
cvident mntil o worker haz heen exposed for lang periods of time to
particular substanees. It way to ensure that the Secretnry took wecount
of these loug-term ri=k~ that Conzress cnacted § 8 (b)(3).
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to eliminate threats of insignificini harm; it argues that
§6 (b)(5) still requires the Secrciary to set standards that
ensure that not even ommployee will be subject to any risk
of serious harm—no mitter how small that risk may be®
This interpretation is af odds with Congress’ express racogni-
tion of the futility of tr¥ing to make all workplaces totally
risk-free. Moreover, not even OSHA follows this interpreta-
tion of §6 (h)(3) to its logical conclusion. Thus, if O3HA
is correct that the only no-risk level for leukemia due to
benzene exposure is zero and if its interpretation of § 6 (b){5)
is carrect, OSHA should have set the expesure limit as close to
zero as feasible. But OSHA did not go about its task in ihat
way. Rather, it began with 8 1 ppm level, selected st least
in part to ensure that employers wouid not be requiced to
eliminate benzene concentrations that were little greater than
the so-called "background” exposures experienced by the
population at large. See n. 14 supra. Then, despite sugges-
tions by some Iabor unions that it was feasible for at least
some industries to reduce exposures to well below 1 ppm*?
0OSHA decided to apply the same limit to all, largely as a
matter of administrative convenicrnce. 43 Ted. Reg., at 5947,

QSUA also deviated from its ovn interprvtatiOn of §6(b)
(5} in adopting an action fevel of 7.5 ppm below which moni-
toring and medical examinations .re not required.  In light
of O3HA’s cancer policy, 1t mus: have assumed that some
employees wouid be at risk bacarse of exposures below 0.5
ppne. The<e emuployees would thus presumably benefit from
medical examinations, which raight uncover any benzenz-re-
lated problems. OSHA's consaltant advised the Agency that
it was technoiogically and economically feasible to require
that such examinations be provided. Nevertheless, OSTA
adepted an action level, largely because the insignificant ben-
efits of gtving such examinations and performing the necessary
monitoring did not justify the substantial cost.>

QSH A’z concessions to practicrlity in begzinning with a
rpm exposure limit and usinz an action level concept im-
plicitlvy adopt, an interpretation of the statute as not requiring
regulation of insignificant risks.”  {t is entirely consistent with

2 Reply Beicf, xt 2026, While 3t Js troe that suine of Senitor
Dominitk's comments were concerned with the relative unimportance of
minor injuries (see his “Ag" example quoted at p.o 35, supre), it i3 clews
that he was alsa enncerned with the remole possivility of majar iojudes,
see 0. 52, supra.

s One union ~ugeexted a D3 pmn pennissible expo-~ure limit Tor oil
refineries and a 1 ppm ceiling (rather than a time-weighted average)
exposurz for all other industries, with no use of sn action level, Tr. 1250,
1257. Another wagted a I ppm ceiling limit for all industries, Tr. 3376

344 peod for an action Ievel ix alsa swrgested by the reearm evidenes
that seme minimal exposure to benzene ocenrs naturally from animal and
plane matter (TR, 74%-750: 730-760.  Naturalie orcurring benzene con-
centratiens, it appears. may range from 002 10 1§ parls per billion {EX.
117. p. 1), Additionallv. it was suggested by certain smplovers that their
omerations be exempted froin the requirements of the standard becutize
thess operations involve only intermittent and law level exprsures to
benzene. The use of the acticn level coneept shoull accommndate these
concerns in all cases where evpasures are indeed extremely fow since it
suhstantially reduces the wenitoring of empinvees wha are betow the
action levet and removes for these pmplovees the renuirements for medical
surveillance. AL the same time, emplayees with sgrificant overexpozure
are afforded the full protection of the standard.” (Fmphasis added.}
43 Fed. Reg., at 5942,

32 The Government ulxa states that it iz NSHA'S poliey to attempt to
nuantify benefits wherever pe-sibfe.  While: this i vertuiniy a wrsanahls
positian, it i not consistent with OSHA's own view of its dutv under §6
(51(3). In Lght of the inconsictencies in OIRA's posntinn and the fexis-
fative history of the Act, we decline to defer to the Agency’s interpretation.

7-10-80

this interpretation to hold that the Act also requires the
Agency to limit its endeavors in the standard-setting area
to eliminating significant risks of horm.

Finally, with respect to the lexislative history, it is im-
portant to note that Cangress repeniedly expressed its concern
gbout allowing the Secretary to have too much pawer over
American industry. Thus, Congress refused to give the Sec-
retary the power to shut down plants uniiatersily because of
an imminent danger, see Whiripeol Corp. v. Marshall, —
U. S. —, and narrowly circumscribed the Secretary's power
to issue temporary emergency standards®  Thiy effort by
Congress to limit the Secretary’s power is not consistent with
a view that the mere possibility that zome employee =ome-
where in the country may coniront some risk of cancer is a

sufficient basls for the cxercise of the Secretary’s power to
require the expeniiture of hundreds of millions of doMars to
minimize that risk.

D

Given the conclusion that the Act empowers the Secretary
to promaulgate health and safety standards only where &
significant risk of harm cxists, the critical issue hecornes how
to define and allocate the burden of proving the significance of
the risk in a case such as this, where scientific kuowledge is
imperfect and the precize quantification of risks is therefore
imposasible,  The Agency's position: is that there is-substantial
evidence in the record to support ite conclusion that there is no
absolutely safe level for a carcinog-n and that, therefore, the
burden is properly on industry to isrove, apparently beyond a
shadow of a doubt, that there 1s 2 cafe level for benzenre expo-
sure.  The Agency argues that, because of the uncertsinties in
this area, any other approach would render it helpless_ forcing
it to wait for the leukemia deaths that it believes are likely to
occur @ before taking any regulatory action.

We disagree. As we read the statute, the burden was ou the
Agency to show, on the basis of substantial evidence, that it
is at Jeast more likely than not that long-term exposure to 10
ppm of benzene presents a sigaificant risk of material health
impairment. Ordinarily, it i+ the proponent of a rule or
order who has the burden of proof in administrative proceed-
ings. See 5 U.S. C.§536 (d). In some cases involving toxic
substances, C'ongress has shifted the burden of proving that a
particular substance is safe onto the party opposing the pro-

M Forda Peack Growery Assu, Inc. v. Drpt. of Lebor, 159 F 2d
120, 120, and n. 16 {CAS 19874), the court noted that Congress intended to
restrict the use of emergency standards, which are promulgated without
any notire or hearing. It held that, in promulgating an emecgency
standard, OSHA must find not only a danger of exposure or even some
danger from exposure, but a gruve danger {rom exposurs necessituting
emergency action,  Accord, Dry Colors Mfrs. Assn., Inc v. Dept. of Labor.
486 F. 2d 08, 100 (CA3 1973) (an emergency standard must be supported
by something wnore than a possibility that a substance may etuse cancer
m man}.

Congre-x alzo carefully circumseribed the Secratary's enforcement powers
by creating 2 new, independent board to handle appeals frem citations
issued by the Secretary for noncompliance with heaith and safery stand-
ards. See 20 U, 8. C. §§ 639-661.

o As nated wbove, OSHA acknowledged that there was no cnpiricat
evidence o suppert the conclusion that there was any risk whatsoever of
desths due to exposures a1 10 ppim.  What OSHA relied upon was a theory
that, because leukerma deaths had occurred at much higher exposures,
some (althaugh fewer) were also likely 1o oveur ab rristively low exporures,
The Court of Appeals spreifically held that i3 conclusion that the number

was “likely” to be appreciuble was unsupported by the record. See p. 27,
aupra.
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posed rule?  The fuct that Congress did not follow this course
in enacting OSHA indicates that it intended the Agency to
bear the normal burden of establishing the need for & prapesed
standard, -

In this case OSHA did not even ~ttempt to carry its hurden
of proof. The closest it came to m-king a finding that benzene
presented a significant risk of har in the workplace was its
statement that the benefits to be derived from lowering the
vermisaible exposure level from 10 to 1 ppm were “likely™
to be “apprecinble.” The Cowrt of Appeals held that
this finding was not supported by substantial evidence, Of
greater importance. even if il were supported by substantial
evidence, stich a finding wouldt not be sufficient ta satisly the
Agency’s obligations under the Act.

The inadequacy of the Ageuncy’s findings can perhaps be
illustrated best by its rejection of industry testimony that a
dose-response curve can be formulated on the basis of current
epidemiological evidence and that, even under the most con-
servative extrapolation theory, current exposure levels woyld
cause at most two deaths out of a population of about 30.000
woryers every six years. See n. 38, supra.  In rejecting thia
w2stmony, OSHA made the following siatement:

e fnce of the record evidence of nunierous actual
deaths satiribulable to benzene-induced leukernia and
other fatal blood diseases, OSHA is unwilling to rely on
the hypothiogis that at most two cancers overy six years
would bu prevented by the nroposed stanedard, By way
of example. the Tufunte study diselosed seven excess leu-
kenta deaths in a population of about 600 peepls aver a
25-year pericd.  While the Infante study invelved Licher
exposures then those cnrrently encountered, the incidenes
rates found by Infante, together with the muneromis other

“In ¢

cares reported nn the literature of benzene leukemia and
other fatal Hleod diseases, makes it difficult for OSIIA to
rely on the [witness'] Liypothesis to assure that statutorily
mandated protection for empluyees. In any event, due
to the fact that there is no safe level of exposure to hen-
zene and that it is impossible to precisely quantify the
anticipated benefits, QSHA must select the level of ex-
posure which is most prote-tive of exposed employees.”
43 Fed. Reg., at 5941.
There are three poszible interpictations of OSHA's stated
reason for rejecting the witness' testimony: (1} OSHA con-
sidered it probuble that a greator number of lives woulrd he
saved by lowering the standard from 10 ppm; (2) OSHA
thonght that saving two lives pvery six years in a work forre
of IN000 persons is a significant zaviegs that makes it reason-
anie and appropriate to adopt a new standard; or {3) even if
the simall number is not significant and even if the savings
may be even smaller, the Agency nevertheless believed it had
a statutary duty to select the level of exposure that is most
protective of the exposed employees if it ¢ seonnmivally and
technologiraily femsible to do so.  Foen if the Secretary did
not intend ‘o rely enticelv on this thind theary, his construc-
tinn of the statute would make (& proner for him to do so.

Ko Snvivonmentud Defesse Fand, fec v KPA 1T U S Avp. DL CL
43, 548 F. 24 008, 1004, 1012-1018 (1977), cert. denied, 431 U, 8. 925,
whers the ccurt rejectad the argument that the FIPA hos the hurden of
proving that a pesticide i3 unsufe in order to suspend s repistration
umder the Federal Incecticide, Fungivide and Rodenticide Act. The court
noted that Congress had delherately shifted tha ardinan: burdea of proof

- under the APA| requining manufacturers to establish ths continued safety

ef taeir preaacts,
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Moreover, e made no expross findings of Jact that would sup-
port his 1 npm standard on any less drastic theory. Uider
these circumstances, we can hardly sgree with the Govern-
nment that OSHA discharged its dury under the Act.

Countrary to the Government's rontentions, imposing a
burden on the Agency of demonstrating a significant rick of
harm will not strip it of its ability ta regulate carcinogens, nor
will it require the Agency to wait for deaths to oceur befure
taking anv action.  First, the requirenivac that a “signiicant”
risk be identified 15 not a mathematical straitjacket. Tt is the
Agency's responsibility to determiue. in the first instance,
what it consilers to be a “signtficant”™ risk. Some risks are
plainly aceeptable and others are plainly unacceptahle.  If,
fur example. the odds are one in a billion that a person will
die from cancer by taking a drink of chlorinated water, the
risk clearly could not be eonsidered significant. On the other
hand, if the odds are one in a thousand that regular inhalation
of gasoline vapars that are two percent benzene will he fatal,
a reasonable person might well cor=ider the risk signifieant and
tuke appropriate steps to decreas- or elitninate §t. Although
the Agency has no duty to calculite the exact probability of
hinrny, it does have an obligation 10 findd that a significant risk
is present before it can charaelerize a place of employment as
“unsafe’’

Secnnd, O3TIA is not required to support its finding that a
stgnificant risk exists with anything approaching scientifie cer-
tainty. . Although the Agency’s findings must be supported by
substantial evidence, 29 17, S, C. § 635 (1), § G (b)Y {(5) specifi-
cully allows the S=eretary to regulate on the basis of the “best
available evidence”  As several courts of appeals have held,
this provision requires a reviewing court to give OSHA some
leeway where its findings must be made on the frontiers of
scientific knowledge. See Industrial Union Dept., APL-CIO
v. Modgsen, —— U, S App. D. C. —~, 400 F. 2d 487, 476
(1974) ; Soclety of the Plastics [ndustry, Inc. v. OSH A, 569
F. 2d 1301, 1308 (CA2 1673), cert. denied. 421 U, 3. 962,
Thus, =0 long as they are supported by a bedy of reputable
seientific thought, the Agency is free to use conservative
gssumptinng in interpreting the data with respect to carcino-
gens, risking ecror on the side of over-protection rather than
tunder-protection.®

47 [n his disenting opanion, past. at i A Jesvies Mansidane
states that “when the question jnvalves determination of the weevtt-
able fevel of ri-k, the ultimate decision mnst peeessarily be based on
consulerations of pehiey az well ax epirieally veritabie Fatss Factual
determination: can al mwos! define the riR i somte stutistieal wy
Judzment whetloor that 1k s tolerable rrunot by hased salely o o
ooy of the Lets” We agree. Thus, while the Ageney st support
its finding thut a certuin jevi} of risk exists by substuntinl evidenee, we
recranize that g determindicn that 3 particular level of risk i ig-
pifica it will he husead largely on policy con=iderations. At this pomt we
Eave no need o teach the i=sve ol what level of senitiny a ru\'lc\x'hvg
could should apply to the ktfer 1ype of determination.

s othe

Y3 MH. JUsTicE MaRagatl states that, under our approach, the ageney
aviat vither wait for deaths to ocenr or mnst “deceive the putdie™ by mak-
ing & bastedis menbiedes determination: of sianificunee based on totadly
Weadegnate evidenee X Jesricr MansHALLs view, however, =ts on
the ermnucons prstpise iud the only teasan OSHA dWd not gttt to
qrrantify hep
able maaner,

i s ense was heeause @8 coubd net-do ~o i any reson-

A e dlimenzsion of the Ageney's 1ejeetion of an ndastey
rempl ot fornmlatene s dose SIOSPRRLSE STV detines) fites, However, s
e 42448 g the Aaeney™s rejeclion of mthods el ax dosimrespeti-c
curves wus based ap feast o part on its view that nething less tuan
absolule ~fety wonld anflice.
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Finally, the record in this case and OSHA’s own rulings on
other carcinogens indicate that there are 4 number of ways in
which the Agency can mhake. s re<ivnal judgment about the
relative significance of the'risks ur~ociated with exposure to a

particular carcinogen.™ {14

1t should also be noted that, in setting a permissible expo-
sure level in reliance on less-thau-perfect methods, OSHA
would have the benefil of a backst-p in the form of nonilor-
ing and medical testing. Thus, if “SHA pruperly deterinined
that the permisible exposure it should he set at 3 pom, it
could still require monitoring and medical” testing for em-

Ployees exposed to lower levels® By duing so. it could keep

o constant chieck on the validity of the assiunptions made in

Ju\'r}t‘i)

the permissibic expo:ure Lt giving it a sonnd
evidettiory hasts for decpesaingg the limit i 1o was initially set
too higho™ AMorcover. in this wav it conld casure that waorkers

lard, OFHA lud caben-
Loted that LG exposal coke oven workers had anoened exees ooz
tality of aver 200 aad tlat the proposed standard sakele well dimibate
the -k entindy, 41 Fed Tew, 46742 15750 (Ocr. 22, 1976}, upheld n
Jredran brove & Steof fost. v OSIA, 377 F.2d 825 (CAT J978), cert.
pending, Nao 73010 [0 beaninge on the cebe oven ewissiuns standard,
e Cotneil on Waee 2ud Price Subitity estimated that 8 to 33 lives
wentld he ~aved el vear ot of o estitated pogmiation of 14000 work-

* For exiauple, in the coke aven vtnis-ivus st

erv.ax i teenlt of the proposed standard, Althouzh noting that the rone
of bensfits wonhl vary depending on the sesumptions ased, O8HA did
pot make a Anding o to whetler ity own ~talf estioaie or CWPS's was
corrert, on the prowmd that it wes nat requitel to quantily the expectind
berefitls of the stumlard or to weigh those benefits wgainst the projected
va-ts.

T ather procevdings, The Azencr b lad o zood dead of slata frem
amnl experinnmts oy which it coahl huee o condnsion on the stenifeance

of the k. Four exonupde, the revord on the vitnd chiloride standard in-

ciested 1hat w0 - st manber af aoimads Yl Jeveluped tatnoers of the
liver, hig sod ~kin when (hey were expased ta S pina of vingl chloride
over g period of T months. Ope Tintadved ont of 200 animals died during
that perind, 50 Fel, Rem 33300, 33801 (Oet. 4, 1977}, Similarly, in a
1973 -tamanl regadstioe 14 enrcinogons, OIS found thas one of the
substanees foul caneed Tug caneer in teies o rals 1t 1 oppeme asd even
01 ppm, while anviber Tad cased tomors 0 0% of the aniuds sub-
Jeeted to Bkl doses. 39 Fall Reg. 4756, T (Tan, 29, 1974), upheld 0
Bynthetic Orgurce Chenoval Al frs. Aszie v Brewrers, 5160 F 28 1155 (CA3

30TE, i B F A 585 (CAG 19T4), cert.

1974). cert. deniml, 120 U800
denied, 423 17, 8, 830
In this care the Ageney dal ot hoave The hegelit of goimad studies, be-

canse #eivhtist= e been mible as vr to belaes eakentia in experimentad

o meolt of betizene epo-ure. Tt did, hows

TN er, have a fuie
amaunt of epidesiologirsd ovidener, tuchading Toth positive and nentive

studiex,  Althoagh the Ageney bl that this ovideace was wzuflivient to
construcd o previse carrelation Letween expranee levels aanl caneer rickas,
iL wouild at Teast be hedpfal dn determinang whether it is 1aore likely than
not that there i oo stzmlieatt ris-k at 10 ppm.

64 e GALE Carpe. v, OSHRC, 183 UL S App, DL C 20, 261 F. 2d 013
(1977), where the Court upheid the asbe<tos staodard insofar as it re-
quired employers to provide medical examinations for employees exposed
to any asbestos fibers, even if they were exposed ta concentralions below
the permissible exposure limit.

The respondent indusiry representatives have never dizputed OSHAs
Power to require monitoring and medicat examinations in general, although
they did ohject to some of the specific requirements imposed in this case.
Sce n, 30, supra, Decanse af our disposition of the case, ve have no
oreasion to pass on these specific ohjeetims or to determine what cost-
benefit considerations, if uny, should govern the Agency’s imposition of
such reguirementa,

88 Thi- Ix precisely the 1ope of informtion-gatheritgr finiction that Caonr-
gress had in mind when @ enacted §6 (23 (7), which empowers the Secre-
tary to refuire medival examinations to be furni-hed ta emplovess pvposed
to certxin hazards and potential huzards “ia order to most effectively de-
termins whether the heslith of :uch caployees is adversely affected by such
exposure,”  See Legis. Hirt., p. 147,

who wers unusally suseceptibile t5 benzene could De removed
from eaposure bLefore they ho! suffered any permanent
dninage.”

E

Because our review of this case Las involved a more detailed
exaraivation of the record thaw is custumary, it must be
emphasized that we have neither made any factual deter-
minations of cur own, uor have we rejected any factual find-
ings made by the Secretarv. . express no opinion on what
fartual findings this record might support. eilher on the basis
of empirical evidence or on the tasis of expert testimony; nor
do we express any opinion on the rmore difficult question of
what factual determinations would warrant a conclusion that
significant risks are present which make promulgation of a
new standard reasonably necessary or appropriate. The

_standurd must, of course, be supported by the findings actually

made by the Secretary, not merely by findings that we believe
he might have made.

In this case the record muakes it perfectly clear ihat the
Secretery relied squarely on s special policy for carcinogens
that imposzed the burden on industry of proving the existence
of a safe level of exposure, thereby avoiding the Secretary's
threshold responsibility of establishing the need for more
stringent standards.  In so interpreting his statutory author-
ity, the Secretary exceeded his power.

v =

Throughout the administrative proceedings, the dermal con-
tact issue received relatively litile attention. In its proposed
rule OSHA recomymended a total han on skin and eye contact
with liquid benzene on the basis of its policy that “in dealing
with a carcinogen, all poteatial routes of exposure (i e,
inhalation, ingestion, and skin al:.rption} [should] be limited
to the extent feasible.'" 43 Fedl. Reg., at 3943, There was
little opposition ta this requircmient at the héaring on the
proposed rule, apparently becarse the proposed rule also
excluded from both the permissible exposure level and the
dermal contact ban work operations involving liquid mixtures
containing 1% (and after one year, 0.1%) or less benzene.

In its final standard, however, OSHA eliminated the per-
centage exclusion for liquid benzene, on the ground that thers
was no predictable correlation between the percentage of ben«
zene in & liquid and the airborne exposure arising from it.
Bee n. 18. supra. Although the extent to which liquid benzene
is absorbed through the skin is eoncededly unknown, C3HA
also refused to exempt any liquids, no mati=r how little ben-
zene they contained, from the ban on dermal contact. In
support of this position it stated that there was no cvidence
to “suagest that the abserption rate depends on the amount
of benzene present in the liquid.” 43 Fed. Reg., at 5548~
53949,

After the permanent standard was promulgated, OSHA
received = number of rcquests from various industries that
the percentage exclusion for liquids containing small amounts
of benzene be reinstated. Those concerned with airborne
exposures argued that they should not be required to monitor
workplaces simply because they handled petroleam-hased

“In it~ explanation of the foal standard OSHA nofed that there s
somia testimony that blocd abrormalities woulid dizappear 2{ter expostire
had cen-ed. 43 Fed. Reg., 1246, Again, however, OSHA tefused to relv
cit the hypothesis that thiz would always occur.  Yet, in requering mesdieal
examinations of employees expased to betwren 05 ppm and t ppm,
O3HA wus exsentially providing itself with the same kind of buckstop.
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products in which benzene is an uravoidable contaminant,
Others concerned with the dermal contact ban made similar
arguments. In particular, tire manufacturers argued that it
wa3 impossible for them-to comply with the ban because
gloves cannot be wori during certain tire-building operations
in which solvents are used and solvents cantaining absolutely
no benzene are not commercially available.

Beceuse of these requests, OSHA held a new series of hear-
ings and promulgated an amendment to the rule, reinstating
the percentage exclusion, but lowering it from the proposed
1% to 0.5%. The Agency did. however, provide for s three-
vear grace period before the excluzzon dropped to 1%, rather
than the one year that had originally been proposed. In
explaining its amendment, OSHA reiterated its policy with
respect to carcinogens, stating that, because there is no absu-
Tutely safe level for any type of exposure, exposures by what-
ever route must be limited to the extent feasible. For air-
borne exposures, a zero permissible exposure limit had not
been feasible. Iowever, in most industries a ban on any der-
mal contact was feasible since compliance couid be achieved
simply by the use of protective clothing, such as imperineable
gloves. The Agency recognized that the dertaal contaet ban
could present a problem for tire manuiacturers, but stated that
the percentage exclusion would alleviate the problem. be-
cauze solvents containing 0.5%% or less benzene were avatlable
in sufiicient quantities. Although it noted that solvents con-
taining 0.1 or less henzena were not then available in quan-
tity, the Agency stated that a three-year grace periord would
be sufficient to “allow time for increased production of solvents
containing lower amounts of benzene and for development
end evaluation of alternative methods of campliance with the
standard’s dermal provision.” 43 Fed. Reg., at 27058-27969.

The Court of Appeals stenck down the dermal con-
tact prohibition on two grounds. First, it held that the
record did not support a finding that the ban would result
in cuantifiable benefits in terms of a reduced leukemia risk;
5erefora. it =as not “ressonably necessary” within the mean-
$31(%8) ¢f the Act.  Second. the court held that the
*: concluzion that benzene may be ahsorbed through
thz skin was not based on the best available evidence as re-
Guired by § 6 (b)}(3). 5SSt F. 24, at 505--506. On the second
ground, the court noted that the evidence oun the issue of
abscrption of benzene through the skin was equivocal, with
some studies indicating that it could be absorhed and some
indicating that it could not. All of these studies were rela-
tively old and the only expert who had testified on the issue
stated that a simple test was nnow available to drtermine,
with a great deal of accuracy, whether aud to what extent
abeorption will result.  In Yyght of §£6(B)(3), which re-
quires the Agency to promulgate standards on the basis of
the “best available evidence” and “the latest available scien-
tific data in the fi2ld,” the court held that where there i3
uncontradicted testimony that a simple test will resolve tha
jssue, the Agency is required to acquire that information
before 'promulgating regulations which would require an
established industry to change long-followed work processes
that are not dennonstrably unsafe” 581 F. 2d, at 508.

While the court below may have been correct in holding
that, unler the peculiar circurnstances of this case, OSHA was
required 1o obtain more infort:ation, there is no need for us
to rench that issue.  Por, ln order to justify a ban on dermal
contact, the Agency must find that such a ban is “reasonably
necessery and appropriate” to remove s significant risk of
harm frem such contact, The Ageney did not make such a
finding, dut ruther acted on th2 basis of the absolute, no-risk

7-16-80

policy that it applies to carcinogens. Indeed, on this issue the
Agency's position is even more untenable, inasmuch as it was
required to asaume not only that benzene in small doses js a
carcinogen, but also that it can be absorbed through the skin
in sufficient amounts to preseat a carcinogenic risk. These
assuniptions are not a proper substitute for the findings of a
significant risk of hanu required by the Act

The judgment of the Court of Appeuls reinanding the peti-
tiun for review to the Secretary for further proceedings is
atfirmed,

It i3 30 ordered.

Mg. Caier Jusrice Brraer, concurring.

This case presses upon the Court dificult unanswered ques-
tions on the frontiers of science and medicine. The statute
and the legislative history give umbiguous signais as to how
tie Beeretary is directed to operate in this area.  The opinion
by Mg JusTice Stevens takes on u ditfieult task to decode
the message of the statute as to yuilelines for administrative
action.

To comply with statutory requirenrenss, the Secretary must
Lear the burden of “finding” that a proposed health and
safety standard is “rensonably necessary or appropriute to
provide saie or healthful emplovinent ainl places of employ-
ment.”  This policy judgivent entails the subsi(liatry_ﬁhding
that the pre-existivg stuinlard presents a “significant risk” of
material health impairment for a worker who spends his
entire employment life in a4 working euvironment where ex-
posure retaains at maximuin permissible levels. The Secre-
tary’s factual finding of “risk” must be “quantified sufficiently
to enable the Secretury o characterize it as significant in
an understandable way.” dnte, at 35, Precisely what this
means is &ifficnlt to say. But because these mandated find-
ings were not made by the Secretary, I agree that the 1 ppin
benzene standard must be invalidated, However, I would
stress the differing functious of the courts and the adninistra-
tive agency with respect to such health and safety regulation.

The Congress is the ultitnate regulator and the narrow func-
tion of the courts is to discern the meaning of the statute and
the implementing regufations with the objective of ensuring
that in promulgating heulth and safety standards the Secretary
“has given reasoned vonsideration to each of the pertinent fae-
tors” and has complied with statutory cotumands,  Permian
Basin Area Rate Cases, 300 U7, 8. 747, 792 (1868). Our hold-
ing thut the Secretary wust retrace his steps with greater care
and consideration iy not to he taken in derrogation of the scope
of legitimate agency discretion. When the facts and argu-
nuents have been presented and duly considered, the Secretary
must make a policy jndginent as to whether a specific osk of
health impairment is siguificant in terns of the policy objec-
tivea of the statute. When he aets in this capacity, pursuant
to the legislative authority delegated by Congress, he exercizes
the prerogatives nf the legisluture—to facus on only one aspect
of a larger problem, or to promulgate regulations that, to
some, may appear as imprudent policy or inefficient ulloca-
tion of resonrces. The judicial fuuction dars not extend to
substantive revision of regulatory policy. That function lies
elsewhere—in  Congressional and  Executive oversight or
amendatory legislation; although to be sure the bouundaries
are often il defined and indistinct.

Navertheless, when discharging his duties under the stat-
ute, the Secretary is well admonished to remember that a
heavy responsibility burdens his authority, Inherent in this
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stututory schema is. authority to refrain froia regulation of
insignificaut or de muuma r:sks. Sce Alabama Pouer Co, v.
EPA, — UL 8. App. D€ 76~-1008,
Slip op.. at +1-44 (Decy 079) (opmwn of Lem.that ).
When the administrati orid reveals only scant or minimal
risk of muterial health lfﬁpamncnt responsible administration
calls for evoidance of extravagant, comprehensive regulation.
Perfect safety is a chimers; regulation must not strangle
human activity in the search for the ilnpossible,

Mg, Justics PowEeLL, cancurring in part and in the
judgruent.

I join Parts I, IT, TIT A-C, amd ILI-E of the plurality opin-
ion.! The Occupahonal Safety and Health Ageucy relied in
large part on its “carcinogen policy’ '—which had not. been
adopted formally—in promnlgahng the benzene exposure and
dermal contact-regulaiion at issue in this case* For the rea~
sons stated by the plurulity, T ugres that §§ 6 (b}{(3) and 3 (8)
of the QOccupational Safety and Health Act of 1970, 29 U.5.C

$§ 655 (b)1(3). 632 (8). must be read together. They require
O. HA to rake a threzshold finding that proposed oceupa-
tional health standards are 1=asonably necessary to provide
safe workplaces. When O3HA acts to reduce existing na-
tional consensus standards, therefore. it must finld that
(i} currently permissible exposure levels create a significant
risk of material health fmpainment; and (i) a reduction of
those levels would significantly rerdice the hazard.

Althouzh T would not rule out the possibility that the
necessary Andings could rest in part on generic policies prop-
erly adopted by OSHA, see McCarity, Substantive and Proce-
dural Discretion it Adiointstrative Resolution of Science
Policy Questions: Regulating Carcinogens in EPA and
OSHA, 67 Geo. L. J. 720, 754750 (1979), na properly sup-
porled agency policies are before us b this case? T thersfore
agree with the plurality that the regulation is invalid to the
extent it rests upon the assuinption that exposure to known
carcinogens always should be reduced to a level proven to
be safe or. if no such level is found, to the lowest level that
the affected industry can achieve with available technology.

P These portions of the plieeality opaion prisarily address OSHA'S spes
cial careinogen policy, rather than OSHV's wrgument that it also made
evidentiary findings. 1 do nat necessurily agree with every obsarvation
in the plucality opinion coneerning the preseice or absence of such find-
ings. I also express no view on the queation whether a different inter.
pretation of rhe statute woult vialate the nondelgation dortrine of
Schechter Pondiry Corp. v. United States, 203 T, 8. 485 {1033}, and
Parnama Refinivg Co. v, Ryan, 203 U, S 358 (1833). See pust, at —
{Ren~Ngtiar, J, conrursing),

tThe Serpelary of Labor promulustal the relevant sandard pursuant
to his statneory awthority. Since OSHA is the agency responsible fur
developimy sucit regulations wnder the Secretary’s divection, this opision
refers to TORHA™ or Cthe ageney™ as tle dechionncker most direetly
cuiwerned.

TOSHA e wdopted a lormal poliey for regulatiog eureinogens effective
At 200 10 45 Fed Reg S48 (Jaas X2 1098 Bat o sach policy
vs dn elvet when the ageney promnlgated it benzene maatation, Mores
over. avither the fatial determinations cor s administrative judgusnt,
upens whicls the poliey reats are supported adogaatedy on s ceenrd sdoue,
Accardingdy. we have ve ocension 1o consider the extent to which valid
agrney pedicies iy spply o basis for s finding that bealth i<k exist in

sparticular cases.

"Fol Rew., at 50413041,

If the disputed regulation were based exclusively on this
“carcinogen poliey.” T also wunld agree that we need not
consider whether the Act requires OSHA to determine that
the benefits of a propused standard. are reasonably related to
the costs of complinnce,  Ante. at 3. As the Court of Appeals
for the Fifth Cirenit recomnized, however, OSHA takes the
“fall-tack position™ that its regalation is justified by specific
findlings based wpon the volaei wus evidentiary record com-
piled in this case. 581 F. 2d 403, 303. OXHA found. for
example. that the number of cancers prevented hy reducing
permissible exposure levels froue 10 ppm to 1 ppin “may be
appreciable.” that “the Lenefits of the proposed standard are
Likely to he appreciable” and that the “substantial costs [of
the new standard} are justified in light of the hazards.” -43
Thos. OSHA found—at least gen-
erallv—that the hazards of beuzene exposure at currently
permissible levels are serious etnough to justify an expenditure
of hundreds of millions of dollars.  For me, that finding nee-
essarily subsunes the conclusion that the health risk is “sig-
nificant.” If OSHA's conclusion is supported by substantial
evidenee, the threshold requirenent diseussed in the plurality
opinion would tee satisfied,

As T readits opinion, the plurality does not consider whether
the areney’s findings are supported by substantial e%.lence.
The Court of Appeals found them wsufficient because‘_@SH.-\
failed “to estimate the extent of expected benefits. . .i 581
F. 24 at 504, That court apparently would have required
OSHA 1o suppiy a specific mnuerical sstimate of benefits
derived throngh wathematical techniques for “risk quantifi-
eativn” or Veost-effectivencss apalvsas” C fd at S04 n, 2
see i, at H04-305. 1 do not agree with the Court of Ap-
peals’ conclusione that the statute reguires qu.mt:ﬁcatmn of

risk in every cuse.

The statutory preference for the “best available evidence,”
20 UL 80O $635. (051, hipplies that OSITA must use the
best known teehmigques for the accurate estimation of risks
and henefits when suelt teehnigues are available.  But neither
the statute nor the legislative listory suggests that OSHA's
hands are tied when reasonabla quantification cannot be ac-
complished by any known methods. See post, at — (Man-
sHaLL, J, dissenting). In this case, OSHA found that “it
is impossible to precizely quantify the anticipated bene-
fita. . . " 43 Fed. Rex. at 5941 If this finding is sup-
ported by substantial evidence. the statute does nat prevent
the Secretary fromm Bmding a siguificant health hazard on the
basis of the weight of expert testimony and opinion. I do
uot understand the plorality to hold otherwise. See ante,
at 49.

For the foregoing reasons, I would not held that “OSHA
did tot even attewpt to carry its burden of proof” on the
threshold question whether exposure to benzene at 10 ppm
presents a stgnificant nisk to human health, Anote, at 42,
I ny view, the question is whether OSHA successfully car-
ried its burden on the basis of record evidence.  That ques-
tion in turn reduces to twu principal issues. First, is there
subistantial evidence supportity OSHA's determination that
available quantificution fechniques are too Imprecise to per-
it a reasonable numerieal estimate of risks? If not, then
OSHA has failed to show that its regulation rests on the
“hest available evidenee,” Second, is OSHA's fnding of
significant risks at eurrent exposure levels supported by sub-
stantind evidence? 1 not, then QSHA has failed to show that
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the new regulation is reasonably necessary to provide safe
and healthful workplaces.
N ¢ |

Although T regard tli(j',qurstiuu as cluse, T do not disagree
with the plurality’s view that OSHA lus failed, on this ree-
ord, to carry its hurden of proof on the threshold issues sum-
marized above,  But even 1f one assumnes that OSHA properly
wet this hurden, see post, at — (Mansaanr, 3., dissenting),
i conclude that the statute also requires the agency to dever-
trine that the econmnie cofferts of its staodard bear a reasun-
able relationship to the expected beuefits. Au acenpational
health standard is seither "reasonably necessary™ nor “feasi-
ble.” as required by statute, if it ealls for expenditures wholly
disproportionate to the expected health and sufety benefits.

OSHA contends that £ 6 [b)(5) not unly pernits hut ae-
tually requires it to promulgate standards that reduce health
risks without regard to econoaic effects, unless thuse efiecta
would cause widespread dislocation throughout an entire in-
dustry.* Under the threshold test adopted Ly the plurality
today, this authority will exist anly with respect to “sig-
nificant” risks. But the plurality does not reject OSHA's
claim that it 1nust reduce such risks without eonsidering eco-
nomic consequences less seriouy thau massive distoration.  In
my view, that clai is untenable.

Although one might wish that Congress bad spoken with
greater clarity, the legislative history and purposes of the
statute do not support OSHA's interpretation of the Act?
1t is sumply unreasonable to believe that Congress intended
OSHA to pursue the desivable goal of risk-free workplaces to
the extent that the eecomomic viability of particolar indus-
tries—or significant segments thereof—is threatened. . As the
phuarality observes. OSHA itself has not chosen to ecarry out

COSHA wrgues that §6 (H)(5) requires it 1o promu’zate standards that
are “feastde” only in the sense that they are “cunabie of ackirvemvnr™;
that ix, wchiovable “at Leerable erst with available teeliolegy” Brief
fur the Federsl Partes 87, The lower courts have indicated that o
stamlard ix ot “iefeosible™ under DSHAS test unless it would precipi-
tate “smasave cronaitte dislocntion™ i the affcted indusicy. See, €. gy,
Awmrrican Fedecation of Labor v, Breanan, 530 F. 28 1%, 123 (CA3 1978},
T this case, ORHA simgdy ekl s cansnltiogg firm to ascertain the coets of
cunpluing with & 1 ppay standand. See ante, ot 11, OSHA then con-
vhnded that “the ceonote inpaed of Teomplisoce] will not .. . theesten
the linar wrilare of e alfected firnes or e meneral evonomy.” 43
Fed, Heg. at 3939, The cast of complying with o stindanl oy be
“henrabie and S0l bot teeeiatdy pelaied to the benefity expeeted. A
manfacturieg eemipany. Ser exaople, seay have Rnaneiad nesonTees that
tuable it (o gy the OSHA-ordennd costs, But expenditures for unpro-
dnetive prarposes may lingdt serionsty its fineecial ability to remain comypeti-
tive waml provide jole.

ST will not repeat the detailed summary of the legislative history con-
tained W the plurahty opimion. Arde. d 3540, Many of the consideca-
tions that the pluealisy relis npon to show Congress” conv-rn with siguifi-
cant s persuade e that Comgress did nor intend OSHA o redies each
Senificnt hagard withost cegand G eunemic conseguencess,  Senqtor
Wihisimes, u spunser of e dstislaion, stated thud s “Our LIl ix fir and
sensenucie, v goad-laith offart to balaner the need of workers to
Al Beadily work envirounent qmatnst the reguirement of
dissry 1o Ameton withont wwdee interference.”  Subroaanittee on
Tabar of the Senate Committee on Labor aad Public Welfare, Legida-
tive History of the Ovempsitionat Safety and Hexdth Aet of 1970, 92d
Cong, 1:t Sest, po 433 Uamum. Print 1971}, There condd he ro such
Chulavee™ i OSHA were antliorized to anpose standants without regard
to ecanonte consteruiences ~hort of serioss Jialoeation,

Renator Dominick deseribed a prodaninary veesion of §% (b)(3) as
fillowse

B s saffh

“Whal we were trvivg to o in the Bill ., wie to =y that 'when we are
deatie with toxie gt oc physical naents, wie oeght to take vuch steps as
are feasible and peastienl 1o previe we atinosplwree within which a pec-
ran’s Judth or ~afety woeht not e affected. Unfortunately, we had

such a self-defeating palicy in all instances.  Ante, at 39. If
it did, OSHA regulations would iimpair the ability of Ainerican
industries to compete effectively with foreign businesses and
to provide employinent for Anerican warkers, A

I therefore would not lightly assvoute that Congress in-
tended OSHA to require reduction of health risks found to
be significant whenever it also finds that the affectad indus-
try can bear the costs. See supra, at 3, n. 4. Perhaps more
significantly, however, OSHA’s itterpretation of §6 (b){(5)
would furce it to regulate in a manner incuusistent with the
important health and safety purposas of the legisiation we
construe today. Thousands of toxic substuncey present risks
that frirly could be characterized ag “significant.” Cf. ante,
at 33, n. 310 Eveun if OSHA succesded in selecting the grav-
cst risks for earliest regulativn, a standard-setting process
that ignured economic cousiderations wonld result in s serious
misallocation of resources and a lower effective level of safety
than vould be achieved under standards set with reference to
the comparative benefits nvailable at a lower cost.” T would
not attribute such an irrational intention to Congress.

In thiy case, OSHA did find that the “substantial costs”
of the benzene regulations are justified. See supra, at 3.
But the record before us coutains neither adequate documen-
tation of this conclusion, nor any evidence that OSHA
weighed the relevant considerations. The agency simply an-
nounced its finding of cost-justification without explaining
the method by which it determines that the benefits justify
the costs and their economic eff=cts. No ratioual system of
regulation caa perinit its administrators to nmake policy judg-
ments without explaining how their decisions effectuate the
purposes of the governing law, and ucthing in the statute
authorizes such laxity in this caze 3Since neither the cir-
borne coucentration standard nor the dermal contact stands
governing statute, I join the Court's judgment affirming tha
judginent of the Court of Appesis.

Lngrage peoviding 1z snxone Tairt would e desarat that ne one would
Wawve o haward, oL L Towas an annealistie stapdard. 0 Legislative
History, supro. at 502 femphasis alded),

Seiator Dominiek’s wbjurtion to the “inreali=iic” staadaed of rthe fore
rnner of §6 (hI5Y does oot imply that he thenzht §3 (8) of the Art
Licked subntamive eonteut, See post, at — (Magsyant, 3. dusenting),
Thier Reiater handly world have propiesed that §6 (b3 (3) be deleted en-
tirely, s ante, at 3, 00 be had not thought that other sections of the
Ack requited heslih segulitions that were seasonable aad practieal.

Y Cangress has assigned OSHA an extremely dithenle and complex task,
and the guolance aflfgrdssd OSHA ¢ ronsiderably Jees than ceur. The
ageney’s pomany responsihility, reflected inils titde, is to miinimize health
and safety rinks in the workplare Yt the ecunumic hendth of onr highly
indoestrialized ~ociety peguires a high eate of aplovment and aa adeguate
Fespons¢ ty increasingly vigarous foreigy vempntition,  There can Le lictle
doubt that Congresz wmtended OSHNA 1o Dabinee tensonably the societad
uteteAt i health and sufely with the often conliicting gual of muaintubivg
a strong mirional econouiy.

T For example, OSHA'S reading of §6 (L3 (5) could force the depletion
of an industry’s tezources in an effort to reduce a single risk by ~otne
spectlative amonnt, even though other significant risks remuain uneegubated.

*The decision that costs justify bevefitz iy kirgely o poliey juwdgment
delegaial to OSHA Ly Coungress.  When w vourl reviews such jadgments
nler the “substeattal evidence™ standard mnamdated Ly 29 U S, C.
035 (M), the court must determing whether the re-ponsible agetiey has
foarefolly Wentififed) . . L the reasons why [it] chauses to follow one
course rather than another™ as the most reasonable nicthod of effcetuat-
ing the purpases of the applicable law. fudwstre! Umon Drpartment v,
Hudygsun, — Y. 8. App. D C. —-, 199 F. 2d 467, 475475 (1974). Smce
QSHA fuiled to identify ity reasons in this caxe, I exprss no opinion as ta
the standard of review that may be appropriate in other situatiens.
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Mu. JusTICE REHNQUIST, concurring ia the judgment,

The statutory provision.at the center of the present con-
troversy, § 6 (b)(3) of the ‘Occupational Safety and Health
Act of 1970, states, in‘gelevant part, that the Secretary of
Labor S e '

s

. . . in promulgating standards dealing with toxic mate-
rials or harmful physical agents . ., . shull set the stand-
ard which most adequately assures, to the extent feasible,
on the basis of the best available evidence, that no
employee will suffer inaterial impairment of health or
functional capacity even if such employee has regular
exposure to the hazard dealt with by such stundard for
the perivd of his working life.” 29 U, 8. C. § G35 (b} (3)
(eniphasis added}.

According to the Scceretary, who is one of the petitioners

herein, §6 (b)(3) imposes upon him an absolute duty, in

regulating harmful substances Like benzene for which no safe
level is known, to set the standard for perinissible exposure at
the lowest lavel that “can be achieved at a bearable cost with
avaitable techmalopy ™ Hricf for the Federal Parties A7,

While the Serrctery does not attempr to refine the concept

of “hearable cost.” Lie appuarectly believes that a proposed

stanedard s ceonoraieally feasible so fong as its aupact “wilt not
be such s to threaten the fnanciad welfare of the affected

43 Iedl Re., at 59349

Respondents reply, aud  the lower court agreed, that

firins ov the general ctotnomy.”

6 (b33 1 must be cead i fight of another provision in the
satne act. £ 318y, which rdefines an “occupational health and
safety staadand” as

€«

s standard whieh reqaires conditions. or the adop-
tHiun of use of une br more practices, means, methods,
oprrutihns OF [HOCCEses, rensun:lhly Necessary or appro-
priate to provide sufe or heatthfnd employment and places
of emploviment,” 20 UL 8 CL¥632 (8).

Acrording Lo respondents. § 6 (b113), as tempered by §3{8),

requires the Seerctary to dumonstrate that any particutac

health standard is justifiable oo the basis of a rough balunc-
ing of costs and benefits, :
Tn considering these alternative interpretations, my col-
leagues manifest a pouod feal of uneertainty, and ultimately
divide over whether the Sveretavy produced suffcient evidence
that the proposed standard for Lreozene will resnit in any
appreciable benefits at all. - Thiz uncertainty, would suggest,
is eminentdy justificd, sinee § Lelieve that this caze presents
the Conrt with what has tu he ene of the most <ifficult issues
that could confront a decicion-maker: whether the statistical
possibility of futere deaths shonld ever Le disregarded in light
of the cconotie resis of preventiog those Jdeaths, T would
alsa suzgest that tic: wifely varving pusitions advanced in the
bricfs of the parties wnd in the opinions of AMu, Justies

Srrveas, Tee Croeee Jestoos, M v stice Powees, und RSN

Jrsreer Massnans denonsteaie, perhaps better than any

cther Fret, thea Cotsress, the rovermmental bady best saited

wnd rnas U obiigsted Lo medee the choive conlronting us 1 this
case, lus inproperly delegatid that clioice to the Secretary of

Labor and, derivatively, to thix Court,

2L Locke, Second Traatize of Civil Government T 141 (15001, In the
sume treatise, Locke alzo wrote that “The legizlative ranpet transfer the
power of mmaking laws to any other hands; for it being but a delegated
power [rumn the prople, they whe have it cannot pa-g it over to uihers.”
1bid.

I .

In his Second Treatise of Civil Government, p]nblished in
1690, John Locke wrote that “The power of tha legislative,
being derived fromn the people by a positive voluntary grant
and institution, can be no other than what that positive
grant cunveyed, which being only to make laws, and not to
muke legistators, the legislative can have no power to transfer
their anthority of making laws and place it in other hands.” !
Two hundred years-later, this Court expressly recognized the
existence of and the necessity for liinits on Congress's ability
to «delegate its authority te representatives of the Executive
Branch: “That Cougress cannot delegate legislative pawer to
the President i3 a principle unlversally recognized as vital to
the integrity and maintenance of the system of goverminent
ordaited by the Constitution.”  Field v. Clarx, 143 U. S. 649,

682 (18022

The rule against delegation of legislative power is not. how-
ever. so cardinal a principle as to allow for no exception. The
Framers of the Constitution were practical statesmen, who zaw
that the doctrine of s-paration of powers was a two-sided
comn.  James Madison, in Federalist Paper No. XLVII, for
examyple. recognized that while the division of authority among
the varions branches of government was a useful principle,
“the depree of separation which the maxim requires, as essen-
tinl to a free government, can never in practice be dulv
maintaned.” E,

This Court. also has recoguized that a hermetic seiﬁng—oﬂ
of the three branches of governmeat froin one anothes: could
casily frustrate the establishiment of a national government
cepable of effectively exercising the substantive powers
granted to the various branches by the Constitution. Mr.
Chief Justice Taft. writing for the Court in Hampton & Co.
v. Uewted States, 276 U. 8. 394 (1928), noted the practicali-
ties of the halance that has to be struck: )

“[Tlhe rule is that in the actual administration of the
government Congress or the Legislature should exereise
the legislative power, the President or the State executive.
the Governor, the executive power, and the Courts or the
judiciary the judicial power. and in earrying out that
constitutional division into three branches it is a breach
of the National fundamental law if Congress gives up.
its legislative power and transfers it to the President. or
to the Judicial branch, or if by law it attemnpts to invest
itzelf or its members with either exernutive power or judi-
cial power. This is not to say that the thre= branches are
not co-ordinate parts of one governmenut and that each
in the field of its duties may net inveke the action of the
two uther branches it su far as the action invoked shall
not be au assumption of the constitutinonal field of actien
of another branch. In determining what it may do in
seeking assistznce from another brench, the extent and
character of that assistance must be fixed according to
comnmon sense and the inherent necessities of the gov-
erntnental co-ordination.” 276 U, 5., at 406,

During the third and fourth decades of this century, this
Court within a relatively short period of thwe struck down

* As early as 1813, this Court had considered and rejected an atgument
that a statute avtharizing the Prmalent to terminste a trade einbaren on
Britain z2nd Fronee if those two nafions ceased vidlating “the neutral
cotmmnerce of the United Statey” delegated too muwch diseretion to the
Executive Branch., See The firig Awurera, 7 Ceaacl 382, 3=3, 3w, 358
{1513%.
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several acts of Congress on the grounds that they exceeded
the authority of Congress under the Commerce Clause or
under the nondelegativs principle of separation of powers,
at:d at the same time struck down stuts stututes because they
violated *substantive”™ due process or interfered with inter-
state comtinerce,  See generally R H. Jackson, The Struggle
for Judicial Supremacy 48123 (1949).  When many of these
decisions were later overruled, the principle that Congress
could not simply transier its legislative authority to the exeeu-
tive fell under a cloud. Yet in my opinion decisions such
as Panama Refining Co. v. Ryan, 203 U, 5. 388 (1933), suffer
from none of the excesses of judicinl policymaking that
plagued some of the other decisions of thut era. The many
later decisions that have upheld congressional delegations of
authority to the Executive Branch huve doue so lurgely on
the theory that Congress may wish to exereise its authority in
a particutar Seld. but bucause the field is sufficiently technieal,
the grend to be covered znfliciently lorze, and the Members
of Congress themselves not necsssurily expert in the area in
whiclt they chouse to legislate. the most that may bs rexed
under the separation-of-powers doctrine is that Congress lay
down the general policy and standards that aniinate the Jaw,
leaving the agency to refine thosz standards, “All in the
hlanks " or apply the standards to particular eases. These
decisions, to my mind, simply illustrate the principle stated
more than fifty years ago by My, Chief Justive Taft that dele-
gations of fegislative avthority must he judged “according to
common sense and the inhierent necessities of the govertainen-
tal co-ordinatiun.” 276 170 . ai 406.

Viewing the legislation at issie here i light of these prin-
ciples. T Lelieve that it fails to poss muster. Read literally,
the relevant portion of §6(h)(5) is cowpletely precatory,
adwonishing the Secretary to adopt the most protective stand-
ard if he ean, bt excusing himi from that duty if he can't.
In e case of a tuzatdons substunee for which a “zafe” level
is either unknown or impractical, the Lunguuge of ¥6.(L)(5)
gives the Secretary absolutely no indieation where on the con-
tinnum of relative safety e should draw his line. Fspreially
o Niehit of the tmportance of the mterssts at stake, 1 have
soduube that the provision st issue, standing aloue, would
violute the dsctrine azainst uncaualized delegations of legisla-
tive power.  For e the vendaing questivn, then, s whether
additiona! standurds ave ascertamable from the legislative his-
tary or stalutory context of $6 (b3 or, if not. whether
such oo standhudless delegation was justifiable in light of the

“teherent neeessities” of the situation.

111

One of the primary sourees looked to by this Court in adding
rluss to an otherwise broad grant of legislative authority is
the legislative history of the statute in question.  The opin-
fons of M Jestice Sreve s and My Jusries MagsHALL, how-
ever. give httle tare than o 1ip of the hat to the legizlative
origins of §6 (b3t3). Sueh treatment s perhaps wnderstand-
able. <ince the legislative history of that scction. far from
sheddiag light on what tnportant policy chaices Congress
was miaking in the stutute, mives one the fecling of viewing the
cangresnioual prurpose “hy the duwn's early light.”

The preenrsor of §6 (L1(3) was placed in the Occupational
Safety & Health Aet of 1970 while that bill was pending in
the Housze Committee on Education aud Labor. At that
vime. the section read:

“The Secretary. in promulgating standards under thia
stubsection, shall sot the standard which most adequately
assres, ot the basis of the best availuble professivnal evi-
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dence. that no employer will suffer any impa‘rinent of
health. or functional capacity. or dimsinished life expect-
gncv even if such employee has regitar expausure to the
hazard Jdeait with by such stindurd for the period of his
warking uife 7 Legislative History, Occupational Safety
& Havlth Aect of 1970, 9% Cong. X3 (herctnafter Teg.
Hist ).

Three aspects of this original propusal are partienlarly sig-
nificant.  First, and perlaps ioost mportantly, as originally
introdueed the provision contzined no feasibility Hodtation.
providing instead that the Secretary “shall set the standard
which most adequately assures”™ that no employee will suffec
hurm, Seeowd, it would have required the Seeretary to pro-
teet, clupioyees from “any™ impainuent of health or functivnal
capacity.  Third, vn s fuce, =lthough pu-hnps not i its
intent, the provisiun applied to both health and safety stand-
ards promulgated ander the Act?

There ean be dittle doubt that. at this point in its journey
thrangh Conpress. §$ 6 (h3(3) weuld have required the See-
vetary, inoregnlating toxie substanees, to set the permissble
level of expasure at a safe lovel or, if no safe level was known,
at zero. When the Serate Comnuittee on Labor and Publie
Welfare cansideral o provision identical in almost all re-
spects ta the House version. however, Senator Javits objectad
that the provision in question “inight be interpreted to require
absolute Tuaalth and safety in all cases, regardless of feasi-
bility, ... Leg. Iist. 197, Sce alswid., at 418, The Commit-
tee thercfore amended the bill ta provide that the Secretary
“shall set the standard which most adequately and feasi-
Oly" ascured that no cniplovee would suffer any impairment
of Bealth. Id., at 242 (emhpasis added). The only addi-
tional explanation for this change appeared in the Senate
Report accompanying the bill to the Senate floor, There, the
Commniittee sxplained that

“

. standards promulgated under §6 (b) shall repre-
sent feastble requirements which, where appropriate, shall
be hased on research. vxperiments, demonstrations, past
expoerience, and the latest uvaiiable seientific data.  Such
standards should be directed at assuring, so far as pussible,
that uo employvee will suffer impaired health or functignal
capacity or dininished life expectancy. by reazon of the
exposure to the hazard involved, even though such expo-
sure may be over the neriod of his entire working life.”
Teg. Hist. 147 (emphasis added).

Despite Senutor Juavits” inclusion of the words “and feasi-
bly” in the provision, participants in the floor debate immedi-
ately characterized %6 (b){5) as reguiring the Secretary “to
establish a utopia free from any hazards™ and to “assure that
there will not be anv risk at all” Leg. Hist. 480481 (Re-
marks of Sen. Dominick). Senator Saxbe stated:

“When we come to saying that an employer must guar-
antes that such an etuplovee is protected from any possi-
ble harm, 1 think it will be one of the most difficult areas

S Respondents argue i, despite it seemanply general apadication,
b originad version of §6 (1131 ectundly referred anly to health i cede
ws opposed o safety bazands, e Briel for Wespondintz Sh-Gb.  In
soppart of this propasilion, ther cite a portion of the legislative listary
where the Flousze Commiittee on Fducation and Labor stated that the
praposed version of §6 ¢b}{3) woulil apply when the Seeretary set an
“oceupational health standard”  Legiztetive History, Ocenpatonal Suifcty
& Health Act of 1970, 42d Coug. H5 (hercinafter Log. Hist ).
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we are going to have to ascertain, ... I believe the terms
that we are passing. back und forth are going te have to be
jdentified.””  Leg.’

In respouse to these con Scriator Dominick mtrbdiléed 2
substitute for the ])ropogé;} ovision, deleting the sentence at
issue here entirely. IHe phnled that his amendment would
delete
“. . . the requirement in $6 (b}(3) that the Secre-
tary will establish occupational safety and health stand-
ards which most adequately and feasibly assure to the
extent possible that no employee will suffer any impair-
ment of health or functional capacity or diminished life
expectancy even if the employee has regular exposure
to the hazard dealt with by the staudard for the period
of his working life.

“This requircient is inherently confusing and unrealis-
tic. It could be read to rogtire the Secretary to ban all
occupations in which there remains some risk of mjury,
impaired health. or life cxpactancy.  In the case of all
occupations, it wil} be oz .-ﬂhfu w ehminate all risks [o
safety and health. Thus, the present eriteria conld,
literally apphied, close every lm-|m ss¢ in this nation, In
addition, tn many cases, tie standard which might most
‘adequately’ and “feasibly assure the elimination of
the dunger would be the prohibition of the cecupation
itself.

“I€ the provision is intewded as no ure than an
admonition Gy the Seeretany to do his daty. it seems
unneeessaty amd coull i deernsd advisalile be included

i ¥mshasis tueriginal.})  Lee.

in the legisTative Tistory ©
Hist, 367

Fyentually, Seoater Dhemniek and s supporters settled
for the present lunguge of $G0L1(S).  This agreement res
stlted in three changes from the original version of the provi-
sion a5 wmendid by Seonator Javits, Yirst, the provision was
altered to state explicitly that it applied only to standards
fur “toxic materials or harmfol physical agenls,” in apparent
cuntrast with safety standards.  Second, the Sccretary was no
longer adimonishied to protect empluvees from “any™ iinpair-
ment of their health, but rather vnly from “material” impair-
ments.  Third, and most importantly for onr purposes, the
phrase “most adeqguately amil feastbly assures” was tevamped
to read "Seost adoguately assures, to the extent feasible[.}”

We have been preseuted with w nunbec of different inter-
pretations of this shift,  Aeeordiug to the Seerctary. Senator
Dominick recognized that lie could not delete the seemingly
absolute requirements of $8(b}{3) entirely, and instead
agreed to limit its application to toxie materials or harmful
phiysical agents and ta specify that the Sccretary was only to
protect employees from materal impairent of their health,
Significantly, the Sectetary aszerts that hiz mandate to set
sueh slandards at the safest level technologically and eeo-
nomically achievable rencined unchanged by the Dominick
Amendment.  Accurding to the Shcretary, the change in lan-
guame: from “inost adegriately and feasitlv assures’ to “most
adegnately assures. to the extent feasible” represented only
a slight shift in emsphasis., ;Jm'lmps suggest:ng Ua preference
for health protection over cost.”  Brief for the Federal Parties
T, See also e ar

Miuc Justicr Makestiarla reads thos history quite differently,
T dos view, the version of $6 tL1t3) that reached the Senate
floor G not Cclean)e vyl [ the feasitility requireruent”
and thus was coundlv ertticized s being anvealistic,. Sce
poxt, G0 1 was only s a result of the flooe awmendiaents.

Cwhich replaced “msost adeguately and feasibly assores™ with

Cmosl o wlequately assires, too the exteut faasible” that the
Sveretury elenely was authwwizasd to rejeet o standacd i it
proved technotosivally e coomomieadly infeazible,  See also
el an 228 el a3

Respondents east ver a tlunl hght on these events, fucnusing
upon a few places in the legislative history where the words
Tfeanibile”™ and “reasanable™ were used more or less inter-
chanprenhily. See Lego Hist, 35-40; 115 Coug Ree. 22517 (Aug.
G, 1964) cstatenent of Sen. Javits). o i3 their contention
that, when Congress said “feasible” it meant cost justified.
According to cespowdents, whe apree in this regard with the
Seeretary . twe meaning of the feasibility reguircient did not
change substantindly between the versivn that left the Senate
Comnttee on Labor and Public Welfare and the verston th.lt

was ultimately adopted as part of the Act,

To oy mind, there are sevieral {essuns to be gleaned from
this somewhat ervptic legislative history,  First, as painted
out by XM Justicr Musaac, o the extent thar Senator
Javits, Senator Dowinick, and ather members were worried
about imposing upone the Seeretary the ill\]lmsih](‘ burden of
assuring ahsolnte safety, they duel not view £3(8) of the Act
as a listtatieon an that duty, T therefore ﬁu(l it cifficult to
accent the conclusion of the wer court, as embellizhed by
respondents. that §3185) acts as a generat cheek upon the
Seerctary s duty under § 6 (15 to adopt the most [nutu'tne
standavd feasible,

Second. and more smpurtantly, [ Lelieve that the ]oglﬁ.xtwe
history demonstrates that the feasibility requirement, as
employed in §6 (h)(3}, is a legistutive mirage, appearing to
some members but not to others, and assuming any form
desired by the beholder. 1 am unable to accept Mr. Justice
NMarsHaLL's argument that, by changing the phrasing of
§6{bY(3) from “most adequately and feasibly assures” to
“raost adequately assurcs, (o the extent feasible.” the Senate
injected into that section sunething that wasn't already there.*
If T am correct in this regard. then the asmendinent intro-
duced by Senator Javits to relieve the Seeretary of the duty
to create a risk-free workplace left Senator Dominick free to
object to the amended provision on the same grounds. Per-
haps Senator Dominick himself offered the aptest description
of the feasibility requirement as “nu more than admaonition to
the Secretary to do his duty. . ..”  Leg. Hist. 367.

In sum, the legislative history coutains nothing to indicate
that the lJanguage “to the extent feasible” dues anything ather

-than render what had beent a clegr, if soinewhat unrealistic,

+ The legislative history indiratex strungly that Senator Domimek him
self zaw litthe, if any, ditference between the phrnses “inost adeguately and
feasibly assures" and “most adequately assures. to the extent feasible.”
In the course of hiz earlicr attempt to delete the first sentence of §46 (k)
{3} entircly, he paraphrastd the wnamended versiun of that section ne
requisitg the Secretury to promulgate standard: that “mnost adequalely
and feasibly assure to the sxtent posable” that no emplover would suifer
harin, See Lew. Hist. 367 temphasix added).  Unless Senaror Domiuirk
found a spmifirnnt difference etwers the words “posaible’ ani “fensible,”
it w oclear that chere i litthe diference betweetn Senitar Dominick™ pers
ception of whit the unaruended =ection required in the woy of feasibility
and what that sestion required aftee his ameudment

*Section 211 (){21(AY and (B) of rthe Clean Air Act, as amended an
Ve, 31, 1970, anthorizes the ¥nvironmentat Protection Ageney to regu-
lute, control, or prohibit austomotive fued udditives after “considerution of
ather, techuologically or ecomemically feasible means of achicving emission
stapdards _ . " 42 1 8. C. §7345 (€}(2)(A) (emplisiz addad).
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standard largety, if not entirely, precatory. Thece is certainly
nothing to indicate that these words, as used in § 6 (b) (3), are
litsited to technological and economic feasibility. © When Con-
gress has wanted to limdt the concept of feasibility in this
fashion. it has saud so, as is evidenced in a statute enacted the
saie week as the provision at issue here T also question
whether the Secretary wants to asswme the duties such an
interpretation would impose upon him. In this case, for
example, the Secretary actually declined to adopt a standard
lower than 1 ppi for some industries, not because it was
econumically or technologically infeasible, but rather because
“diffzrant levels for diderent industries would result in serisus
alministrative difficulties.”  Appx. to Pet. for Cert., at 188a.
S alate asele, av 30-40 (pllnuhl_\' apininny,  If £6 (h)(3)
guthurlzes the Seerstary to reject a more protective standard
little
doubt that he could veject sueh stundards for any reason
whatsoever, including even political feasibiliiv.

HAS

In prior cases this Court has Jooked *o sources other than
the legislative lustory to bresthe life into otherwise vague
delegations of legislative power. In American Pocer & Light
Co. v. SEC, 320 U_ 5. 90, 104 (1946), for example, this Court
concluded that certain seemingly vague delegations “derive[d]
mich meaningful content from the purpose of the Act, its
factual backzround and the statutory context in which they
appear.”” Here, however, there is little or nothing in the
remaining provisions of the Occupational Safety & Health
Act to provide specificity to the feasibility criterion in 8 6 {b)
(3). It may be true, as suguested by M. JuaTice MansHaL,
that the Act as a whole expresses a distinct preference for
safety over dollars. But that expression of preference, as T
read it, fzlls far short of the propusition that the Secretary
must eliminate marginal or insignificant risks of material harin
right down to an industry's breaking point.

Nor is this a case ke Lickter v, United States, 334 17, 8.
742, 783 {1948), where this Court upheld delegation of author-
ity to recapture “cxcessive profits’” in light of a pee-existing
adininistrative practice. Here, the Secretary’s approach to
toxic substances like benzene could not have predated the
enactment of §6G(h}{5) itselfl. Moreover, there are indira-
ticns that the postenactment administrative practice has been
less than uniforra.  For example, the Qceupationn] Safety &
Health Review Commission (QRHRC), the body charged with
adjudicating citations issuerd by the Sceretary under the Act,
appuarantly does not agree with the definition of “feasibility,”
advanced in this case by the Secretary. In Conlimental Can
Co.,, 4 BNA OSHC 1541, 1976-1977 CCIt OSHC {21069
(1976), the Commission reasoned:

in the interest of mlnanistrarive feaminiity, I have

“Clearly, employers have finite resources available for use
to abate liealth hazards. And just as clearly if they are
to be made to spend without Ihnit for abatement of this
hazard their financial ability to abate other hazards, in-
cluding life threatening hazards, is reduced.” Id., at
1547, 197681977 CCH O=HC, at 25, 2356,
Furtherinore, the record in this case contains at least one
indication that the Secretary himself was, at one time, quite
uncertain what limits § 6 (b)¢5) placed upon him. In an-
nouncing the propozed 1 ppm standard and dizeussing its eco-
numic ramifications. the Secretury explained that “[w]hile the
precise meaning of feasibility is not clear from the Act, it is
OSHA's view that the term may include the econoinic ramifi-
cations of requirements impused by standards.” App. 133a.

7-10-80

This candid and tentative stutement falls far short of the
Secretary's present position thai economic and technological
considerations set the unly limits on his duty to adopt the most
protective staudard. Finally, as noted earlier. the Secretary
has failed to apply his present stringent view uniformnly. re-
jecting in this case a lower standard for some industries on
the grounds of administrative convenience.

In some cases where broad delegutions of puwer huve been
examined. this Court has upheld those delegations because of
the delegater's residual authority aver particular subjects of
regulation.  In United States v. Curtiss-Wright Zxport Curp.,
209 U, 8. 304 (19361, this Court upleld a statute authorizing
the President to prohibit the sale of arms to certain countries
if he found thut such & prohibition would “contribute to the
reestablishmient of peace[.]” This Court reasoned that, in
the area of fureign affairs, Congress “must often accord to the
President a degree of discretion and freedoin from statutory
restriction which would not be adnussible where domestic
affairs alone involved.”” [Id., at 320. Sinilarly, United States
v. Mazurig, 419 U, S. 544 (1973), uplielt a broad delegation
~f azrhority to various Indian tribes to regulate the introduc-
zion of liquor into ladian country.  According to AMnzurde,
Zmitatiens on Conzress authority to delegate legislative power
are “lavs stringent in cases where the eutity exercising the
deirzaiad authority itself possesses independent authority over
the subject matter.” [Id., at 536-557. In the present cace,
however, neither the Exvcutive Brauch in general nor the
Secretary in particular enjoy any independent authority over
the subject matter at issue.

Finally, ns indicated earlier. in some cases this Court has
abided by a rule of necessity, unholding broad delegations of
authourity where it would be “unreasonable and impracticable
to coinpel Congress to preseribe detailed rules” regarding s
particular policy or situation. American Power & Light Co,
v. SEC, 320 U, S 90. 105 (19415), See also Buftfield v,
Stranakan, 192 U. S, 470, 406 (1904). But no need for such
an evaxive standard ag *Teasibility™ is apparent in tha present
case. In drafting § 6 {b)(5), Congress was faced with a clear.
if difficult, choice between balancing statistical lives and in-
dustrial resources or authorizing the Seccretary “to elevate
human lifc ubuve &l concerns save massive dislocatinn in an
offected industey, That Congress recognized the difficutty of
this ehioiee iz vl from the previously noted vemark of Sen-
ator Saxbe, whao stated that “When we cowe to saying that
an employer must guarantee that such an employee is pro-
tected from any possible harm, T think it will be ene of the
wost difficult areas we are going to have to ascertain.”
Hlist. 343,
ally, to pass this difficult c¢hoice on to the Sceretary is evident
framr the spretral quality of the standard it selected awid is
capsulized in Senator Saxbe’s unfulfilled promize that “the
terins that we are passing back and forth are going to have to
be identified.” Tbid.

Leg.
That Cengress chose, intentionally or unintention-

Iv

As formulated and enforced by this Court, the nondelegation
doctrine serves three mportant functions. First, and most
abstractly, it ensures to the extent cousistent with arderly
governmental administeation that impurtant choices of social
policy are made by Congress, the branch of our government
most responsive to the popular will.  See Arizona v. Californza,
373 U. S. 546, 626 (1963) (Harlun. J., dizssenting in part);
United States v. Robel, 380 U. 8. 238, 276 (1067) (Baex¥axN,
J., concurring in the result},  Second. the dociriue guarantees
that, to the extent Congress finds it necessary to delegate
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authority. it provides the recipient of that authority of with an
“intelligible principle” toﬁguide the exercise of the delegated
discretion.  Sea Hamp@iEt:Co. v. United States. 276 U. S,
304, 400 (1928) : Panam@&Refining Co. v. Ryan, 203 U, S. 388,
430 {1935). Third, ar:@{ﬂé_ﬁivative of rhe secand. the doctrine
ensures that courts charged with reviewinyg the exercise of
delegated legislative diseretion will b abie to test that exer-
cise against ascertainable stundards, See Arizona v, Califurnig,
supra, at 626 {Harlan, J_ dissenting in part) 1 dmerican Power
& Light Co. v. SEC, 320 UL 8, 90, 108 (1036

[ heileve the legislation at issue here failz on all three counts.
The decision whether the law of dauinishing returns should
have auv place in the regulation of toxie substances is quin-
tessentially one of legislative policy. For Congrezs to puss
that decision vn to the Secretary in the matner 1 dud violates,
W —reflected i the cases cited
earlier in thig upinion—that legislatures are (o ke lows, ot

in oy mind, John Locke's ¢aves

tegistators. Nor, as 1 think the prior dizeussivn ainply demon-
strates. o the provisious at issue or their legislative history
provide the Secretary with any guidauce that might Tead b
to his sumewhat tenative conclusion that he must elininate
expusare to benzene as fur ax techuologically and economically
possible.  Finally, 1 would suggest that the standand of
“Feasibility” renders meaninglul judicial review impossible.

We ought not to shy away [rom our juhicial dnty o invaii-
date unconstitutional delegations of legislative authority solaly
out of concern that we should thereby ceinvigorate diseredited
constitutional doctrines of thue pre-New Deal era. I the non-
delegation doctrine has fallen into the same desuetinde as have
substantive due prucess amd restrictive interpretations of the
Comnnerce Clause, it is. as one writer has phrased it, “a case
of death by association].}” J. M. Elv. Dewwoeracy and Dis-
trust, a Theory of Judicial Review 133 11650). Indeed. a
number of observers have suggested that this Court sheuld
onee nwre take up itz burden of etsaring that Cougress does
not unnecesssarily delegate importane choives of social poliey
t¢ politically unresponsive adininisieaturs.  Other vbservers,
as might Ye hoagined, have disagreed’

} we are ever to reshoulder the burden of ensuring that
Congress itself inake the critical policy decisions, this is surely
the case in which to do it. It is difficult to imagine a more
obvious example of Congress simply avoiding a elivice which
was both fundamental for pucposes of the statute and yet
politically so divisive that the necessary decision or cottpro-
mise was difficult, if not injpossible, to haininer out in the
legislative forge. Far from detracting from the substantive
authority of Congress, a declaration that the first sentence of
$G(b(3) of the USHA constitutes an invalid delegation ta
the Secretary of Labur would preserve the authority of Con-
gress.  If Congress wishes to legislate in an area which it has
not previously sought to enter, it will in toduy's political world

53 3. T Fly, Democracy mnd Pistriat, o Theoary of Judictal Heview
11-184 (dualy; 3. Q0 Frocduan, Crisis anl Legitiunaey, the Adnamsrsae
feve Proeess awd American Coverntnent 754 3. T 4 Lowy, The
Eid of Libwrsthaaos Sdeology . Poliey, wmd the Crisis of Pulitic Authority
W (luee s Weght, Hevon] Diseretionas Justice, 81 Yile
INT (19720, Wit -Degp in Remnlation, Wasbiegion Post,

1., . av: 5
Nov. 3000979, p Al col T 00 W 0 Daoslas, Go Last, Ynung Man
SIT T4

S8ee . UL Daves, Dhscretionuay Justivr A Prohminoey hquiry 49-531
(uA0) ;. Stewart. The Befornetion of Mmenean Adminisivitive Taw, 88
ary 3. Revo 680 f-Ded (i) O Tatfe, e THuson of the
Tdeal Adsmoisteation, a6 Hlare 1 Row TEW), a0 57 (1953
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undoubtedly rua into opposition no matter how the legislation
is formulated. But that is the very essence of legislative
authority uuder our system. It is the hard choices, and not
the filling in of the blanks, which must be made by the elected
representatives of the peuple. When fundamental policy de-
cisions underlying important legislation about to be enacted
are to be mude, the buck stops with Cougress and the President
insofar as he exercises his constitutionsl role in the legislative
Irocess.

I would invalidate the first senteuce of § 6 (b)(3) of the
Occupational Safety and Health Act of 1970 as it upplies to
any tuxice substauce or harmful physical agent for which a sufe
level. that 15 a level at which “no einplovee will suffer material
impairment of health or functional capacity even if such en-
ployee hus regular exposure to {that hazard] for Lhe period
of his working Iitel .17 is. accurding to the Secretary, unknown
or otherwise “infeasible  Absent further congressional
action, the Secretsry would then have to choose, when acting
pursuant to § 6 (b)(3). hetween setting a zafe standard or set-
tig no standard at allY  Accordingly, for the reasons stated
wbove, 1 concur in the judgment of the Court sffinuing the
jurlgruent of the Court of Appeals.

My Justrce Mananaty, with whot Mg, Jusrice Brenyan,

Mn. Justice WrHiTe, and My Jusrice Bracxarusiljoin,
dizsenting. HE

In cases of statutory construction, this Court's authority
is Ymitedd.  If the statutory language and legistutive ftent
are plain, the julicial inquiry is at an end.  Under our juris-
prudence, it is presumed that ill-considered or unwise legisla-
tion will be corrected through the democratic process; a court
is not perinitted o distort a statute’s meaning in order to
nuke it conforn with the Justices’ own views of ‘suund social
policy. See TV4 v Hill, 437 U, S, 153 (1978).

Today's decivion flagrantly disregards these restrictions on
judicial autharity.  The plurality ignoves the plain weaning
of the Occupationud Safety and Health Act of 1970 in order
to bring the authority of the Secretury of Labor in line with
the pluradity’s own views of proper regulatory policy. The
unfortunate consequence is that the Federal Government's
efforts to protect Amerteanr workers from cancer and other
crippling diseases muay be substantially hapaired,

The first sentence of 6 (b)(5) of the Act provides:
“The Secretary, in promulgating standards dealing with
toxic materials or harmiul physical agents under this
subsection, shall et the standard which most adequately
assures, to the extent feazible, on the basis of the best
available evidence, thut ne employee will suffer material
impairment of health or functional capacity even if such
employee has rezular exposure to the hzzard deslt with
by such <tandand fur the period of his working life” 29
U. S CO 3633 1hHe3).

Tin this ease the Seorctary of Labur found, on the hasis of
substantial evidence, thut 11) exposure to benzenw creates a
visk of cancer. chromuvsvmal daages, and a variety of non-

— e

P This ruling wondd ot fooce sy offect npon stunlanty goversing taxic
-*"l!l"illlt'e.‘i or haraful ||h)‘.~’|.':|] Hgeteta far whieh safe livels e |=-.|>»ihh-.,
1pon extant staindards preamidzeed e Smtional  coneenses standirds”
wrler § 6 (x), nar apen the Secretary’s authority to promulgate “emer-
geoey emporary standiends™ amder §6 (¢},
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lllu]igllant bt pnlvldiuny fatal Llood disorders, even at the
tevel of 1 ppin; (21 no safe level of exposure lias been shown;
(3) henefits in the foruvof suved lives would be rerived from
the perinanent standurd; (43 the number of lives that would
be saved coutid tuen vut o be cither substantial or relutively
stnalls (3) under the presest state of scientific knowledge, it
is impassible to caleulate even i @ rough way the unuinber of
lives that wonld be saved. at least without making assumiptions
that would appear shsund to much of the medical comunu-
nity: and {6 the stundurd woudd not materially harm the
fnancisd conddition of the covered nwlusiries. The Court does
not set aside any of these findings.  Thus, it could not he
plainer that the Secrctary’s declsion was {ully i avcont with
his statutory naundate “nost wiequately (ol assore] © L,
that no enployee will saifer naterial padrieent of fwealth
or functional caracity. . "

The plurality’s concinsion to the contrarv iy bused on its
interpretativne of 28 U780 OO 652 48]0 which defines an ocens
pational saloty and health standaed u= one “whicls requires
conditions . reasutiably neceszary or approyinte to provide
safe ur healthiul crployment. . T Aceurding to the plu-
rality, a standani s not “recsonahly necessary or appropriate’
unless the Seervtary is able to show that it s “at least more
fikely tban not,” mete, at 420 that the sk he seckx to rog-
ulate is a “Siguificant” one. Id. Nothing i the statute’s
fanguage or legislutive Wistory, however, indicates that the
“reasonably  necessary or appropriate’” lauguage should be
given this teaning,  Yudeed, both densonsteate that the plu-
rality's standusd bears no connection with the acts or inten-
tious of Congress aml is Lased oalv on the plurslity’s solicitede
fur the welfare of regulated widustries. Aod the plurality
uses this standard to evalyate not the ageney’s decision in
this case, but a strawmen of ity own creation.

Unlike the plurality, T do not purport to know whether the
actions taken by Congress and s dedvmtes to cnsure oecu-
pational safety represent sound er unzound regulatory policy.
The critical problem o cases Tike the one at bar s scientific
uncertainty.  While science has determined that exposure
to botzene at levels above 1T ppm creates o definite risk of
health impatrnent, the mageitiede of the risk eannot be quan-
tified at the preseut time.  The risk at sue has havdly been
shown to be msignificant; judesd, future research may reveal
thut the risk 15 10 fact considerable
dence may frequently be inadequate to enable the Secretary
to make the threshold fireding of “sgnificance” that the Court
requires today,  If so, the cousequence of the plurality’s ap-
proach would be to subject Swievican workers to a continuing
rik of eancer aod other fatal dizeases, und to render the Fed-
eral Govermnent powerless to take protective action on their
Lehadf.  Sach an approach wouid place the burden of ed-
ial nneertainty squarely on the shoulders of the Ameriean
worker, the ntended benefictiry of the Occapational Safery
o Health Act. Ttis fortunate indecd that at Jeast a major-
ity of the Justicea reject the view that the Sceretury is pre-
vented from taking regilatory action when the magonitude of
a health risk cannot be gquuintified on the basis of cnrrent
tech:iques.  See gute, at 3-4 (Powriy, J. coucurring in part
ated convurrig in the judginentd ;) see als=o ante, 2t 45, and 1,
153 i phoality opinion).

Jut the existing evi-

RBecause today's holding has 1o husis in the Act. and be-
catese the Conrt has ne authority to npose its own regulatory
pelicies un the Nation, 1 dissent.

7-10-80

1

Congress enacted the Occnpational Safety and Health
et as a response to what was claracterized us “the grim
hisiory of our failure to heed the occupational henlth needs
of our workers.™ ! The [ailure of voluntary action and legis-
lation at the state level. see Subcomunittee on Labnr of the
Senate Committee on Labor and Public Welfare, 92d Cong.,
1st Sees., Legisiative History of the Occupational Safety and
Heanlth Act of 1970 (Comm. Print 1971) (hereinafter Legis.
History) 134, had resiited in a “bleak” and “worsening”?
situation in which 14,500 persons had died annually as a result
of conditions 1 the workplace. In the four years preceding
the Act’s passage, more Americans were killed in the work-
place than in the contemporaneous Vietnam War. 8. Rep.
Noo M1-1282 9lst Cong.. 21 Sess., 2 (1970); Leyis. History
420 The Act waus desigued as “a safety bill of righits for
close to 60 itlion workers.”*  [ts stated purpese is “'to
assure o far as possible every working nan and woman in
the Nation sufe and healthful working conditions and to pre-
serve our lunn resources”” 20 U8, C, §631 (b).  See
Atlas Boofing Co. v, OSHRC, 430 UL S, 442, 444445 (1977).

The Act is enforced primarily through two provisions.
First. a “general duty” is imposed upon employers to furnish
emplovinent and places of employent “free from recognized
hazards thal are cansing or are likely to cause deatlior zerious
phivsical haeras L 070 20 1080 CL 3639 (a)¢1). 7 Second, the
Seeretary of Labor is authotized tu set “vecupativnel safety
aned heslth standurds,” definel as standards requiring “con-
Jditions, or the adoption of use of une of Inore praclicey,
MERNN, operations, of processes, Teasuonably necessary or ap-
propriale to provide sife or healthful cuployiment and places
af eployiment ™ 2 U8, € 652 (3).

The legislative history of the Act reveals Congress' particu-
lar concern fur liealth hiazurds of “tnprecedented complexity”
that had resutted from chemieals whose toxie effeets “are only
tnow being diseovered.” 8. Rep. No, 91-1282, 915t Coung,,
P Sesx, 2 (1970 Legis, History 1420 “Recent scientifie
knowladge puints to hitherto unsuspected  cause-and-etfect
—elarioesiing hetween oceupational exposures aed tany of
; catled chronic diseases—cuucer, respirntory ajlinents,
7z s hears sease, and others.”  Thid.  Members of Con-
srems o ngde repeated  references to the dangers pused by
carcinngens atdd to the defeets in our knowledege of their
operation aind effect.” One of the pritnary purpuses of the
Act was to ensure regnlation of these “insidious ‘silent’
killers."" *

This specin] roncern deed to the enactinent of the Arst zen-
tenee of 20 U 8 0 ¥635 (BY(3). which, as noted abuve,
provides:

“The Seerctwry, v promulgating standands dealing with
toxic materiats or hannful physical agents under this
subiseetion, shall et the standard which mest adequately
arsures to the eatent feasible, on the Dasis of the beot

*Lughbitive Histary of the Oceapaticnal Safety and Health Act of 1970
i Foresand by Seeator Witlire-)  (heresmna f tee Levis, Blistory).
IS Mheps Noo 911282 ulst Cong., i Sere, 2 (1970} Lagis. [Hiscoty
§42. ’

> Legis. History {i,

IR Reps Nod GL-1IND 010 Cong, Al Seas, 2 (19T0), Legis, Histary
=100 Legiz Histury 415 (Sen. Willisg s H, R Rep. No, 91- 1201
St ez, 2 Sens 19 (U0, Liagis, History 493 Lugis. Histaey 1049
{I¢eps. Karh),

#Tagis Elistory 1603 {(Sen. Dieniels).
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available evidence, that no cnployee will suffer material
impairnent of hewulth e functional eapacity even if such
etuploree has r"“u]m' ex}\uune to the hazard dealt with

by sucl standard foghe period of his working tife.”

This directive is designed‘to<impleiment three legislative pur-
pases. First, Congress recognized that there may be sub-
stances that hecome dangercus only upon repeated or fre-
quent expogure” The Secretary was therefore required to
provide protection even from substaners that would cause mate-
rial impairment only upon exposure occurring throughout an
employee's working life.  Second. the requirement that the
Secretary act on the basis of “the Lest available evidence™ was
intended to ensure that the standard-setting process would not
be destcoved by the uncertainty of scientific views. Recog-
nizing that existing knowledge may be inadequate, Congresa
did not require the Secretary to -wait until definitive informa-
tion could be obtained. Thus “it is nnt inteuded that the
Secretary be paralyzed by debate surcounding diverse medical
opinians.”  HU I Rep. No. 9i-1201 Hst Cong.. 2d Ness., 18
(1970 ; Legis. thstary S48 Third. Congress’ special concern
for the “silent Killers™ was felt to jJustify aun especially strong
direetive 1o the Secretary 1o the staodard-setting process.
Legis. History 302 Sew. Dominiek).

The authority conferred by 3635 (b)(5), however, is not
ahsolute. The suhsection itself contains two primary limita-
tione.  The requirement of “naierial” [wpairment was
designed to prohibit the Secretary from regunlating substances
that create a trivial hazard to affeored employees”  Moreover,
all standards promlgated under the subsection must be
“Soa~ihia During the foar Jebutos Congress expressed con-
corn what a prior version of the hill, not clearly embodying
the feusibility requirement, would require the Secretury to

%

close down whole industries in order to eliminate risks of
impairment. This standard was criticized as unrealistic!
& Lawris. Histerv 503 (Sen Dowianek) @ Ho R Noo 91-1291, 01t Cong,,

25 (19T,
FSen o, 34, dnfru
2 An earlier version of the bill had provided:

“The Secretary, in promuleating =landards under this section, shall get

the standard whick ozt aderprgely and feasbly assures, on the basis of

the bext available evidence, that na smployvee will suffer any impairment
of heulth ar funcetionad capacity, or diminizhed life expectuncy even if
such smployvee hos regnlar exposure to the huzard dealt with by sucas

stasalard for the peried of Liv working tife””  Yeges. History 242
This standard, “counf be read to require the Secretary

to ham all oceuputions in which there renuiins sowme risk of injury, impaired

heulth, or life expectancy. T the ea=e of all oeeupatinng, it wilt be impos-
sible ta eliminate all ricks to safety and health. Thus, the present eri-
feria eoeld, if LieraBly applicd, close every business in the nation, In
addicion, in many easex, the standard which might nrst ‘adequat Iy” and

Feasildy” assure the profubition of the dupzer woall be the climination of

ths occupation it-el( " TLexiz. Fi-tory 367 (Statemeutl on Amendment af

Sen. Dominick). In explaining the present Lenguage, Senator Dominick

stated:

“Whil we were trying ta do in the bill—unflortunately, we did not have the

proper wording or the proper dradfing—was to say that when we are

Lemi-. Histury 353,

wowas Teared,

Cenbing With 1exic agents ur phyaeal agents. we ought to tike such steps
a5 are feasilde aud proctieal toy provide sn atinosphere within which a per-
st's heinh o wafery would nor be affected. Unfortunately, we had lan-
puage providing thal anvene woald b as-ured that no one woulit have a
tzard ... oso that no one would lune any problun for che rest of his
working hile

“It was an varedlistie ~tanderd. 3¢ modified, we would be approuching
the peotden by feoking ot thie problem s aettiog o ~tandaed or eriterjop
whicly wortdd not rezull in e

Targiz, Uistory 302,

7-10-80

The feasivility requirement was imposed as an affirmative
limit on the standard-setting power.

The remainder of § 655 (b)(3), applicable to ali safety ang
heaith standards, requires the Secretary to base his standards
“upon research, demonstrations, experinments, and such other
information as may be appropriate.” In setting standards,
the Secretary is directed to consider “the attainment of the
highest degree of health and safety protection for the
employee” aud abo “the latest available scientific data in the
), the feasibility of the stundands, and experivnce gained
under this amd other health avnd cafety laws”

The Act makes provision for judicial review of occupational
safety and health standards promulgated pursuant to § 635
(bY(3). The reviewing court st uphold the f
determinations if they are supported by *
m the record considersit as a whole”
It is to thut evidence thut I now turn.

Secretary's
‘substantinl evidence
29 UL 8. C§ 635 (f).

11

The plurality’s discussion of the record 1y this case is both
extravrdinarily arrogant and extraordinarily unfaie, It is ar-
rogant bhecuuse the plurality presunwes to nske its own factual
findings with respret to a variety of d'sputed issues reluting
to carcinagen regulation. See. el g, anle, at 46-47, and n. 64
[t should uot be uecessary to rewnind the \Ie:nbets oﬁ:t}us
Court that they were not appoiuted to undertake mdepend-
et review of adequately supported scientific findings ma(le
Ly a technically expert sgency”  And the plurality's discus-
siun is unfair because its claracterization of the Secrctary’s
report hears practically no resemblance to what the Secretary
acteally did in this case.  Coutracy to the plurality's sugges-
tion, the Seeretary did not rely blindly on some draconian
carcinogen “pulicy.”  See unt=, at 14-15, 25, {f he had, it
wutld have been suthcient for hitr to have observed chat
bunzene is a carcinogen, a propusition that respoudents do
nut dispute.  lustead, the Secretary gathered over 50 vol-
umes of exhibits amd ‘estimony and offered a detailed and
evenhanded dizcussion of the relativnship between exposure
to henzene at all recorded expozure levels and ebromosoinal
dumage. aplastic anemia, and leskemia. T that discussion
he evaluated, and took sericusly, respondents’ evidence of a
safe oxposare level. See also ante. at 3 (Poweiny, J., con-
cureing i part aidd e the judgment).

The heartnigs on the proposed standard were extensive, en-
compassing 17 days from July 19 through August 10, 1477.
The 05 witnesses included epidenmiologists, toxologists, physi-
ciany, pulitical economists,  ithdustry  represestatives, and

et e ettt

“ 1l not, of coure, sugee-t thar 4 s approptiate For a felers] court
reviewing ameiey action bhodiv 1o defier e the ageney’s findings of fact
aned sheterminations af pohev. Uacber £5tzens ta Preserve Orertun Park,
Toc, v, Vidgee L 301 U030 M2, 44 {1971, courts mnst podertake a
i aenl careiml™ pdienl ingquiry o these Tuctors, Such an inguiry is
desiziad 1o e the ageney to Lk o Clard look,”™ Kleppe v. Sierra

Cleb, ¥27 17 B, 410 I9TEY {eiltion omittd), by conside ring the
peopeer Gactors ad wethineg thent in o reasomsalle wanner.  There by also
roni for espeeiudiy oigerons Judiviaf scrutine of wgeny decisions under a
rationale akin to than oflvred i Cwited Stutes ¥, Carodene roducts, Inc.,
B4 U8 144, !'l_‘. 4 (YENY Bee Envirenental Defense Fund v,
urkeishans, 132 47 \”. 10T 3y B 2d 54 (10T,

I e no bueis, Immur fue the approach taken by the plarality today,
whislocoumats o yearle de e teview of questions of faet aud of o e
alatory poliex o bebadf of aistitntions that are by no e uoable to
profect thensebay in the politiead proeess,

srel-

Sueh review ix expeenldly inap-
prepride whon the Fretial qaestsons al issite aoe ones abovt which the
Court exnnot rusotably b expected to lave exprrtize.
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“memhers of the Lffected work force.  Withesses were sub-
jected to exbaustive questianing by representatives from a
variety of interested groups and organizations,

Thres hasic positions were presented at the hearings. The
first positton was that the proposed 1 ppmy standard was
necessaty because oxpasure to heuzene would cause naterial
tinpalrment of the health of workers no inatter how low the
expustre level. Some direct evidence tudicated that exposure
ta benzene had caused chromasuiaal damage, blood disorders,
and leukemia at ur below the 10 ppun level itself.  More on-
portant, it was stgggested that the recorded effects of benzene
ot Ligher Jevels required aniaference that leukemia and other
disorders would veselt at levels of 1 ppin and ower, espe-
cially after the prolonged expesure typieal in induostria] set-
tings.  Therefore. the standard shondd Le sct 2t the lowest
feasilble level, wiiivlo was 1T ppu

The second position was that a 1 ppm exposure level would
itself poze an unwarranted threat to emplovee health and
safety and that the availuble evideuce necessitated a signifi-
cantly lower level.  An exposure limit below 1 ppm, it was
argued, would be {easible. There were suggestions that ben-
zene was gradually being replaced in many of the affected
industries and that most companies were already operating at
or below the 1 ppm level

The third position was that the 1971 standard should be
retained. Proponents of this pusition suggested that evidence
linking low levels of benzene exposure to Jeukeinia was uncer-
tain, that the current exposure limit was sufficiently safe, and
that the henefits of the proposed standard would be insufficient
to justify the staudard’s costs. In addition, there was testi-
mony tnat the expenses required by the proposed standard
woulid be prolibitive.

The regulatious announcing the pennanent standard for
benzeue are accompanied by un extensive statement of rea-
sons suminarizing aiml evaluating the resuits of the hearings.
The Secretary found that the evidence showed that exposure
to benzene cauzes chromwosomal damavs, a variety of non-
malignant blood disorders, and leukeniz. (A 8la). He
concluded that low concentrations iimposed a huzard that was
sufficiently grave to call fur regulatory action under the Act.

Evidence of «elelerivus effects. The sretary referred to
studies which conclusively demonstrated that benzene could
damage chrumosoinss b blovd-forming eells.  (App. 126a).
There was testhinony sugresting a causal relationship between
chrowmozonal duinege and leukemia, :Llﬂmugh it conld not be
determined whether and to what extent such damage would
tnpair health,  (App. 129a-130a3."  Sonw studies had sug-
gested clivomosomal damage 1l exposure levels of 10-23 ppin
and lower.® No guantitative dose-response curve, showing
the relationshiy, between exposure levels and incidence of
chromosuinal damage. could yet he established,  (App. 132a).
The evideuce of chromosomal dainage was, in the Secretary’s
view, a cause for “serinus concern.”  (App, 132a).

The most comumon effeet of benzene exposure was a de-
crease in the levels of bloud platelets and red and swhite bloed
cells.  If sufficiently severe, the resule could be paneytopenia
or aplastic anewia, noneancerous but potentiully fatal dis-
eases. There was testitnony that some of the nonmalignant
blood disorders caused by benzene expusure could progress to
or represented a preleukenie stage which might eventually
evolve mto a frank leukesnia.  (App. 83a)."”

W e 233-237 1039,
18 Tro 148, 200201, 238,
=2Tr 145, 1TH1TE, 452, 1227, 192R) U Ex, 4SH, p. 166,

Considerable evidence showed an association between ben-
zene and nonmalignant hloeod disorders at low exposure levels.
Such an association lrad been established in one study in
which the levels frequently ranged fromm 0 to 25 ppm with
sote concentrations abave 100 ppra {App. 87a); it another
they ranged from 3 to 30 ppio (App. 89a).  Becanse of the
absence of adequate data, o dose-response curve showing the
relationship between benzene exposure and blood disorders
could not be constructed.  There was considerably testimony,
however, that such diserders had resulted fromn exposure to
benzene at or near the current level of 10 ppin and lower™
The Secretary concluded that the current standard did not
provide adequate protection. e observed that a “sufety
fuctor” of 10 tu 100 was generally used to discount the level
at whiclh a causal connection had been found in existing
studies.’t Under this approach, he concluded that, quite
apart from any leukeinia risk, the permissible exposure it
should be set ut a level considerally 1ower thun 10 ppm.

Finally, there was substantial cvidence that cxposure to
benzene caused leukemia.  The Sceretary concluded that the
evidence established that benzene was a carcinogen. A causal
relationship between benzene and leukemia was first reported
in France in 1897, and since that time similar results had
been found in a number of countries, including Italy, Tur-
key, Japan, Switzerland, the Soviet Union, and the United
States. The latest study, undertaken by the National In-
stitute for QOceupational Safety and Health {NIOSH) in the
1970's, reported a Ave-fold excess over the normal incidence
of leukeinia among workers exposed to benzene at industrial
plants in Ohio. There was testimony that this study seri-
ously understated the risk.”

The Secretary reviewed certain studies suggesting that low
exposure levels of 10 ppm and more did 0t cause any excess
incidence of leukemia. Those studies, lie suggested, suffered
from severe methodological defects, as their authors frankiy
acknowledged.™ Finally, the Secretary discussed a study
suggesting a statistically siguificant excess in leukemia at
levels of 2 to 9 ppia. (App. 89a)." He found that, despite
certain deficiencics in the study, it should be considered as
consistent with other stwlies demonstrating an excess leuke-
wia risk among employees exposerd to benzene,  (App. 110a).

Areas of uncertainty. The Secretary examnined three areas
of uncertainty that had particular relevance to his decision.

T AAYT Yol

S Te JON 314, 747, 768, 769-770, 874, 243, As the Secretury observed,
the 1=sue of the exposure level ia the NIOSEH study was extensively debated
during the heurings. A report from the Industrial Commission of Ohio
suggested that concentrations generully ranged from 0 to 10 or 15 ppm.
But the Secretary concfuded that evidence at the heurings showed that area
exposares during the study period had sometimes substantially exceeded
that level. Berause of the conflicting evidenee and the absence of moni-
toriog data, he found that the exerss leukemia risk abserved in the NTOSH
study could not be tinked to any particular expasire level,

A5 to the study on which mdustry relivd must heavily, for example,
the Secretary, largely repeating the inthor's own admissions, ohscrved that
{1} 2 nuber of employess included in the sample may nat have been
expozed to benzene ut any time: {2} there was inadequate follow.up of
numerons empiayees, so that persons who may have contracted levkemia
were not included in the duta; (3) the disgnoses were subject to seric:
questiun, and cases of lenkemix mayv have gone unnoticed; (4) no &

mination of exposure levels had beea nuide; and (5) the eccupational his-
turiew of the warkers sere adimittedly incamplete. (App. Tism-111a}).

T 123-1024, 1227 Ex. 134,
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First, he pointed to evidence that the Ia'tency period for
benzene-induced leukania eould range from 2 to over 20 years.
(App. 116a).  Since lowepcexpusure levels lead to an increase
in the latency period, iEwtuld be extremely difficult to obtain
evidence showing the desesresponse relationship betweer leu-
kemia and exposure tolow levels of benzene. Beeause there
has been uo adequate nonitoring v the past, it would be
nractically iapossible tu determine what the exposure levels
aers b A time sufficiently distant so that the latency period
would have elapsed. The problem was compounded by the
difticulty of conducting a suitable study. Because exposure
isvels approaching 10 ppm had been required ouly recently,
direct evidence showing the relationship between leukernia
and exposure levels between 1 and 10 ppin would be unavail-
able In the foresecable future.

Second, the Sceretary observed that individuals have differ-
enres ta theie susceptitality to leaketsias (Appl 11700, Among
thos2 exposes] Lo henzene was o gronp of unknown but possibly
substantial size having various “predisnesing jactors” whose
nermbers were especiadly vulnerable to the disease.  (App.
llSu; <42}, The Prerinetient stundard was .'ll):i;;nel[ to ting-
mice the effecis of exposure for these suseeptible individuals
as well s for the relatively Ineensitive (Apg 1542) and also
to Tacititate carly diagnosiz andd treatinent. CApp. Fl8a-110a).

The Seeretary discossed the contention that a safe level of
cxposure to benzene had been demonstrated. From the tosti-
wony of numerous scintists, he concludel that it had not.
(App. 124 He also found that alithoueh no dose-respanse
curve cuuld be plotted (App. 183a1." the extent of the risk
would decline with the exposure levell (App. 153417 Ex-
posure at a level of 1 ppm would therefore be less dangerous
thau exposure at one of 10 ppan. The Secretary fouud that
the existing evidenre justified the cunclusion that he should
not “wait for answers” while enipilovees continued to be ex-
posed ty Lenzene at hazardons levels

Finally, the Secretary responded to the argument that the
permissible exposure level should be zero or lower than 1 ppin.
(App. 183a)."" FEven though wany industries had already
achieved the 1 ppm level, he found that a lower level would
not. be feasible.  (App. 187a).

Costs and benefits. The Secretary atfered a detailed dis-
cussion of the role that cconomiic considerations should play
in his determination. e ohserved that standards must be
“feasible” both econamically and tezchnologically. In his
view the permanent standaced for bencene was feasible under
both tests. The economic impaat waouid fall primarily on the
more stalile industries, such as petr refining and petro-
chenteal production. (App, 134:4). These industries would he
able readilv to sbsorh the costs or to pass them on to cunsum-
ers.  Nene of the twenty affected industrizs, involving 157.000
facilities and 520000 exposed empivvees (App. 137a), would
he unable to bear the reqoired expendirures (App. 1432). He
concluded that the compliance custs were “well within the -
waneial capability of the covered helustries™  {App. 16320,

o

——

' The testhnony of Dr, Ahsor, one of the world's Teading experta, was
typical: “[Elven ane ppin . ewres rancer. T 204 See also Tr. 30,
1E0. 262, 328, R63-364, 745745, 2420, 394, 1057, 1210, 151-3i2, Fx. 272,
(AR E

2 Te 120, 360 413313, 316417, TE0-T61. TSI-TA2, 9123, 1035-1035:
Ex. 75, . 20 Exo2=t . 11

20 g, 482 200, 103, 1272, 2546, 2342.2843.

e Tis=LHE Cfthe perrossabte expoeeure it sionld be zere®) (Tese
timony of Dr. akaov)  Seeabio Tro 1231 «2 seq., "Tr. 3500 ¢ seq

©7-10-80

An exteusive survey of the national ecouvmie impact of the
standard, ungertaken by a private contractor, fouud first-year
operating costs of between S187 and 3205 miliivn. recurring
sinual costs of 334 million, and investiwent i engineering con-
trols of about $206 willion.®  Siree respondents have not at-
tacked the Secretary’s busic conclusions s to cust. the Secre-
tury’s extensive discussion need ol Ue stadinarized here.
Fiually, the Secretary discussed the bencfits to be derived
fromn the permanent standard. During the hearings, it had
been argued that the Secretary should estimate the health
benefits of the proposed regulation. To du this he would be
required to construct a dose-respunse ctirve showing, at least
in a rough way, the number of lives that would be saved at
each possible exposure level, Without some estimate of ben-
efits, it was argued, the Secretary’s decisionmaking would

be defective, During the hearings an tndustry withess at-

teinpted to construet such a dose-response curve.  Restricting
himself to caircinogenic efects; lie estimnated that the proposed
standard would save two lives svery six years and suggested
that this relatively minor benelit woull not justify the regu-
fation's costs.

The Sceretary rejected the hypathesis that the standard
would save unly two lives in nix yecars. This estimate, he
concluded, was impossible ta reconcile with the evidence in the
recond. (App, 161a). " Uedetermined that, because of numer-
ous uncertainties in the existing data, it was imfl_o&sib:le to
coizstruet a dose-respouse curve by extrapolating f:'b!r;'z’thnse

»

 The phirahtys extimate of the ot of expendituse per vmpiloyee,
sve axfe, ot 1) s highly mistending, Mozt of the costs o) the henzene
stan Lird wonld he fnrnroal ody onee amd wonld thus protect ar unascer-
tuinet e nather of cmpliovens o the futures rhat numbee will he much
highet than the wnnber of cmployers currently emplessd,

3 The peajertion, de<igned as an exteapelation frony malgamatinn of
existing studies wos dependent on o number of assumptuny which the See-
retary conld reasonably view as questicmable.  Indeed, the witness himeelf
stated that his estimare was based on “a lousy set of data,” way “slightiy
better than o s Tr, 2772, aml that there was “po tewd basis,” Tr,
Qb earye onowhn o the estunate wie whally dependens.

The witiess’ agsnmptions were severely tested during the hearings, see
Te 2705 ¢t seq. and the Secretary could reatonably reject them on the
Lasix of the evidence in the record. For exumple: (1) The witness ap-
pared tu

DTE Tor o duse-

watne that 1 previons tes1s Jenkania had beeo cvatracted

alter o difotizne of expustire: 1the evidenee afforded o basis for that as-
sumption, and tha durstion of exposura may have been quile short for
partieular employees. If the duration period wis short, the witness® edti-
mate would have been much too low.  (2) The witness assumed that ex-
posurn levels in the NIOSH study were around 100 ppm. The Secretary
found, however, that no snch assnmption could be made, and there was
«vidence that exposure levels had generally been between 0 and 10-15
ppm. (3) The witness aesmned that the dose-response curve was linear
at alt Jevels, but there was no basis Tor that assumption, In the case
of vinyl ehlanids (another enrcinoeen for which the Secretary lias proveul-
gated exposure standards), reeent evidence suggested that the dose-re-
sponse enrve rises steeply at fow doses wnd becames fess sieep as the levels
are increased.  {4) Twenty-five percent of the warkers in the NIOSH
stindy had not been found, and the witness assumed that they were atill
alive and would not rontract leukemia. Six humdred additienal workers
expused in that study were stifl alive; the witness assumed they too would
not coatfact teakemic, There was considerable testimony that, for these
and other reazonz, the NIOSH study significantly underestimated the risk.
The wittwss wawmes that w0 head note {5} The NIO3H <ty found o
fivefold exviss risk frome benzene sxposnre: the withess aesnimgd that the
exvess was tiiel lower, despite e NOSH lindie and the testunony that
that findiny was o signtfieant nuderstatement of the risk, * Tn light of
these mmertointies. the Svactary conld conclade that the withess” esti-
ek Was Ubsgpgriaide,
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data to luwer exposure levels® More generally, the Secre-
tary observed that it hsd not been established that there was
& safe level of exposure for benzene.  Since there was con-
sidersble testiiony thaut the risk would decline with the
exposure level {(App.. 1601), the new staudard would save
lives. The nunber of lives saved “may be appreciable,” but
there was no way to make a more precise determination.™
The guestion was “on e [entizrs of scientifie knowledge.”
1 App. 16G0a).

Tl fecretary concluded that, tn light of the scientific uncer-
tainty, he was not required to caleulate benefits more precisely.
CA\pp. 20-1630) . T sny event he gave "“eareful considera-
tion” to the questicn of whether thwe admittediy substantial
casts were justified b Lieht of the Lacards of benzeas exposore.
o coneluded that thase costs were “hecessary™ in order to
prowate the purposes of tie Act.,

11X
A

This is not a rase in which the Seerstary found, or respond-
ents established. that no benefits would be derived from a
permanent standard, or that the Lkelthuod of benefits was
insigniticant.  Nor wus 1t shown that 8 quantitative estimate
of beuefits could be naiie on the basis of “the best available
evidence.” Instead, the Secretary concluded that benefits
will result, that those benefits “may™ be appreciable, but
that the dose-response relativuship of low levels of benzene
expositre ahd leukemia, nonmalignant blood disorders, and
chromosoinal dmuage was Lpossible to deternine. The
question presented 13 whether, in these circumstances, the
Act permits the Secretary to tuke regulatery action, or whether
he must allow continued exposure until wore definitive infor-
mmation becumes available.

As noted above, the Secretary’s determinations must be
upheld i supported by “substantial evidenee in the record
contsidered as a whaole.” 29 U, X €. § 635 (). This stand-
artd reprexents a Jegislative judgment that regulatory action
should be subiject to review mare steivgens than the traditionid

TOWitieses festifvime to he Dialulity ty constmet 2 docesreapinse
enrve referrad primanty to the imposibilay of correlating the ineideuce
of ke, blood diserders, d chivomusotnal dinige with the levels and
duration of expostoe i past stalies, Thea Dr. Henuun Kraybill of the
Natwnal Caneer listitate testifil,

“. .. [Wle like tn estimate risk fuctors. This has been done, 25 many
of you reeall, with vyl eldoride several vewrs ngo. . . . [T]o estimate
the riak factars an [the basis nl] experimeatal data, this presupposes you
have good lcxicity data. When 1 say toxicity dota, T mean goed dose-
respanse data on vinvl chloride, which indeed we did have that. But
with benzene, it appeared that we didn'’t have this situation, so thesefore,
mst of us gave up. . .. With Lenzene, we sort of struek out” Tr.
TH0-751.

Mo of (he encrmens imeertaintics o levels cod dusition of exposare
i pewr stadies, any oaecttnpfions wonll neees-anly be arbitesey. The
possible range ol

P s Woes s reead that the shimade conctusion
swoubd Lo cndirely uriolovaative, See Froodao, 413, 10351056

2 ACone point the Seeretay did sbivate o apprseable boanfits were
“Ekely” ta result. The Court of Appeals Leld that this conclusion was
utsuppartesl by substantial evidenee,  The 2eeterany's suggestion, how-
ever, was made in the cantexl of a lengthy diseuszion intendid to ~how
that appreciable begefits “1may® be iwrcdivln'l bue that their hkelihool could
nat be guartified.  The sugaestion should not be taken az a definitive
statemient  that appreciable bencfity were more probable thun not.

For ressains stated rmfrg here s nothing o the Act to prabibit the
Serretary frgoe aeting when e = wable to conclude that appeectable
Beleltts are suore probadbe than nel.

7-10-30

“arbitrary and eapricisus” standand fur informal rulemnaking
We have observed that the arbitrary and capricious staudar
itself conteinplates a searching “iGuiry into the faets” in
order to deterinine “whether the decision was based on a
covsideration of the relevant fuctors aud whethier there has
been a elear eroor of judginent,”  Citizens to Preserve Ouerton
Park v. Velpe, 40T U, S, 402416 (1971}, Cuareful perforin-
ance of this task is especiadly tuportant when Congress liuy
impusaed the compuratively nore rigorous “substantial evi-
dence™ reguirement, s we have ciuphasized. however, judi-
cial review twmler the substantial cvidence test is ulthmately
deferentiul.  See, e. g., Richardson v. Perules, 402 U, S, 389,
401 (197Y); Consolo v. Federal Maritine Comm'n, 383 17, 8.
607, 618621 (1966).  The agency’s decision is cutitled to the
traditional presumption of validity, and the court is vot au-
thorized] to substitute its judgment for that of the Secretary.
If the Secretary has considensd the deciziona] fuctors and acted
in conforinance with the statute, Iis ultimate Jeeision must be
given a large measure of respect.  fd, at 621,

The plurality is insensitive to three factors which, in my
view, (uzke judicial review of vecupational safety and health
standards under the substantial evidence test particularly dif-
ficult. First, the issues often reach a high. level of technieal
cowmplexity. In such circuinstances the courts are reguired
to mmunerse themselves in matters to which they aré unaccus-
toted by treining or experience.  Secomd, the factual issues
with which the Seeretary ust deal are frequently not sub-
juct to any definitive resolution.  Often “the factual fnger
pointy, it does not conclude.”  Society of Plastics Indus., Inc.
v OSH, 509 F.o2d 1301, 1308 (CA2) (Mr. Justice Clark),
vert. denied, 421 UL 8. 992 (1873).  Causal connections ar
theoretical extrapolations may be uncertain.  Tlird, whe.
the question involves determination of the acceptable level
of risk, the ultimuate decision inust necessarily be based on
considerstivis of policy as well as espirically verifiable facts.
Fuactual determinations can at most define the risk i some
statistical way; the Juidginent whether that visk is tolerabla
cannot be based solely on a resolution of the fucts.

The decision to take action in conditions of uicertainty
beurs little 1esemblanee to the sort of empirieatly verifiable
factual conclusions to whicl the substaustial evidenee test i3
normally applicd. Sueh decisions were not intended to be
unreviewable; they too inust he serutinized to epsure that
the Secrelary has aeted rensonably and within the bounduries
set by Congress. DBut 2 reviewing court must be miadful
of the limited vature of its role. See Vermont Yonkee Nu-
clear Power Corp. v, XEDC, 435 U, 8, 519 (1978). [t st
recognize that the althimate decision canuot be Lased solely
on determinations of fact, and that those factual couclusions
that have been reached are ones which the courts are jil-
equippetl to resulve ou their own.

Under this standard of review, the decision to reduce the
permizssible expusure level to b ppin was well withiu the Sec-
retary’s authority.  The Court of Appeals upheld the Secre-
tary’s conclusious that bhenzene causes leukemia, blood dis-
arders. and chrotnosonal damage cven at low levels, that an
expusure level of 10 ppn iy more dangerous than one of 1
pp. and that benefits will result from the propesed stind-
ard. It did not set aside his finding that the number of
lives that would be saved was not subject to quantification.
Nor ditt it quuestion his conclusion that the reduction w
“feasibte.”

1u these circuinstances, the Ff'{:r?!ury's decision was reasoli-
able and i full confosmance with the statutory language
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regpaiving that he s the standard whieh most adequately
assures, to the extent feasible, on the basis of tle best avail-
able evidence, that no eraployec will suffer materizl impair-
ment of health or functional capacity even if such eraployee
has regular exprosure to-the hazard Jealt with by such stand-
ard for the period of Wis warking 1ife” 29 U. 8. C.§ 635 (b)
(5). On this record. the Secretary could conclude that regu-
far exposure above the T ppia level wonld pose a definite visk
vesolting in onateris] mipairitent,. o some ludeternnate but
possibly substantial numher of employees,  Studies revesled
hundeeds of deaths atteibutable to henzene exposure.  Expert
after expert testified thut no safe tevel of exposure had been
shown and that the extent of the sisk declined with the ex-
posure level, There was sonwe alirect evidence of tocidence
of leukemia, novmalignant blooad disorders, and chromosomal
datnage 1t exposure levels of 10 ppin and below.  Moreover,
aumernus eaperts testified that existing evidence required an
inferenes that an exposure level above 1 ppm was hazerdous,
We have staged that “well-reasoned expert testimony—bused
¢ wbat is known and uncontradicted by enpirical evidence—
arav i amd of fself be substsntial evideuce” when frst-hand
evidence on the question | s unavailable.”  FPOC v Florda
Power & Light Co QUd Tl 50454, 064465 (1472). Nothing
i the Act purports to prevent the Secretary from aecting
when definitive information as 1o the quantity of @ stundard’s
bevefits s unavailable™  Where, as ]H—!l‘e, the deficiency in

Jrow e relates to the extrot of the besehes rather (han

their existeeee, see na reison to hold that the Seeretary las
exeeeded s statiatory anthoriy

B

The plurality avaids this conclusion through reasoning that
thay charitably Leodeseribed as obseure. According to the
plarality, the definition of cecupational safety and health
stavdards as those “reazonnbdy necessary or appropriate to

assure safe or healthfol working conditions” requires the
Seerctary to show thut it 1s “"more Likely than net™ that the
risk b seeks to regulate isoa “significant” one. Ante, at
42, The plurality does uot show how this requirement can
plausibly he derived from the “veasonaldy necessary or ap-
propriaie’ cluuse. Tndeed, the plurality’s reasoning is refuted
by the Act’s lauguage, structure, ard legslative history. and
it is foreclosed hy every applicable guide to statutory con-
struction. o short. the plurality’s standard is a fabrication
Learing no connection with the acts or intentions of Conyress.

At the outset. it i Bnportant to observe thiat “reasunably
neeessary ur appropriate’” elauses ace routinely inserted in
regulutory legislation, and in the past such elauses have uni-

—_——

TR A nor G s that the Seeretire s probibitel frun esemining
relitne conla and lenctins a0 the povess of cetting prwaritios awony
lazardons st es, or et sy sbensatie consileration of eosts ad benee

Bts s ot e b Gbeiipted b e standird-setting uncess, ]
Ee e

furts ta
A md Bencdios fi%e cerements ol teasons geneedby, g v help
to protonie wrammed conspleration uf decisiond fetara aed feilitate
widioted vonvien . N Dwsdopos, Barlashi 321 )3, SO0, 3TI-474 (1975).

‘i__h" .?-'.n-l.;r} Hidteates dhat D Jus aticngitad (o quaitiy onets and hen-
Cht< e gasto See A5 Fod o S104, SERIT-04431 (1075) (led);
4.3 Feel jle 2T GTSY (eotton dust).

It iy net mevessaty in e present vese foosay whether 1he Secretary

must Slow A reasonable reldticie betseen custs and benclits. Discount -
ing for the seienUfes wneertainty, the Seeretary  eapressiy——aunid  feon-
ably—ionna sueh @ relanion bere.
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formly been interpreted as general provisos that regulatory
activns taust bear a reasunable relation to those statutory
purposes set forth in the stature’s substantive provisions.
Sce. e. 9., FCC v, National Citizens Conemilter for Broad-
easting, 436 UL S, 773, 796797 (1978} ; Mowrning v. Family
Dublications Service, fne 311 UL 803836, 369 (1973); Thorpe
v. Houstng Authority of the City of Durbam, 393 U, 8, 268,
20281 (1954). The Court has never—until today—inter-
preted 8 “reasunably vecessary or appraoriate” clause as have
ing a substantive cantent that supeeseraes a specific congres-
stanal directive embodied in a provisiva that is fucesed more
particularly on an ageney’s authority. This principle. of
course, reflects the comrson understanding that the deter-
ntination of whether regulations ace “reszanably necessary”

“may be made anly by reference to the legislative judgment

reflected I the statute; it niust not be hased ona court’s own,
inevitably subjective view of what steps should be taken to
promote perceived statutory goals.

The plurality suggests that under the “reasonably neces-
sary” clause, a workplace is not “unsafe” unless the Secretary
is able to conviner a reviewing court that a “significant” risk
is at issue.  Awte. at 31 That approach is particularly em-
bharrasstivg in this case, for it is contradicted by the plain lan-
guage of the Act. The plurality’s interpretation renders
utterly superfiuous thee Arst sentence of £633 (BY(5). which,
283 nuted above, requires the Seeretary to set the standard
“whith most adequately assures . o . that no employee will
suffer material hmpairment of hicalth.”  Indecd. the plural-
ity's interpretation reads that seutence out of the Act. By
su duing, the plurality ninkes the test for standards regulating
toxic substances aod harmful physical agents substantislly
identical to the test for standards generally—plainty the -
posite of what Congress intended.  Amd it is an odd caton of
construction that would insert in a vague sud general defini
tiovnal clause w threshold requirement that overcomes the
wpecific language placed in a standavd-setting provision.  The
maost elementary privciples of statutory construction detnon-
strate that precisely the opposite ieterpretation is appro-
priate.  Sve. e, g., PO v Teraco, Ine., 417 UL 8,380, 384305
(1974); Clark v. Uebersee Finanz- Kurp., 332 U, S, 480, 4588-
480 (1947).  In short, Congress could have provided that the
Secretary may not take regulatory uetion until the existing
scientifie cvidence proves the risk at izsue to be “signifi-
cant.” ** but it ¢hose not to do so.

I 35 usefub to campans the At with other regalatery slatuies in
wlich Congriss bas reguizad o showiing of o reldionship betwien cos(« and
betcfits ar of ane “unreasenxbie ik o sme zlatules Congress has
expresslv reguired eost-lhenclit anadysis or a0 demonstretion of <ome rea-
sonable relation Detween costs sund banefits. See 33 UL 30 CL 8701 (a)
(Flood Conteol Act of B 32 80 CL § 7545 ({21 (B) (Clen Adr
Acth: 33 Ul R U S dn(daeBy (1 Wiater Avt). In others
Congresz has imporab fwe indepesdent requirenent s that adeaiinisteative
action be “fewsble” and jushiticd by o balancige of cost: aud benefits,
e, g A U8 C0 § 1547 {0 (Outer Continesntal Shell Land Act); 42
U8 CO 6205 GO DY (Eoerey Poliev anld Cooservation Aet). This
appraach demonstenes o Jegislative awireness of the diffecence between
it f\‘.»-iln“l.\' vomstrant and o constening ha~sl on wl-ighiug costs und hen-

S8, efres In =0l otlers Catugress hag wathariaed
regulction of “wircasaiable k" o tern whicl has been tewd by sotue
cimrls tu requeee o balaneing of costs aud Ienefits, Bee, e g.. Aque Stide
N Diee Corp, v, CPXC M0 FD 20 N4 (CAS 19T8)  (constraing 13
U= 205 () 20{0\) [ Catsumier Produet Sufety Acti) Faresters v,
CONC N UL 3 App, D0 CU 53, a0 Fo Xl 7794 (1477)  (coustruing
15 1.8 © 8§12 (v {Clald Protection and Toy Salety Act]).

dfit<. Ser ppe B
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The plurality's interpretation of the “reasvnably necessary
or appropriate” clause is also conclusively refuted Ly the leg-.
idative history.  Waile: the stamlard-setting provision that
he plurality ignores received oxtensive Iegislative attention,
the definitional cluase received none af all.  An earlier version
of 1he Act, see n, 8. supra, did ot cnibody a dlear fuasibility
constraint and was not restricted to toxic substances or to
Comaterial” Dmpairments. The “rcasonaldy necessary er ap-
propriate” clause was contdned in this prior version of the
bill, as it was 8t all relevant tivies, In dehating this ver-
sion. Metibers of Cougress repratedly expressed coneern that
it would require u risk-free universe.  See, €. y., ante, at 36-47.
The definitiunal clauge was not wentioned at all, an oinis-
sion that would be incomprehensible if Congress intended
by that clause to require the Secretary to quantify the risk
he souxht to regulate it order to demoustrate that it was
“significant.”

The only portivns of the legislative historv on which the
plurality relies. see ante, at 36-35. have nothing to do with
the “ressonubly uecessary or apprepriate’ clause from which
the “threshold finding" requireient is derived.  Those por-
ticus consisted of criticising dirceted toward the earlier ver-
sion of the statute which already contained the defuntionnl
clawse. These eriticising. In torn, were et by subsequent
amendients that limited application ol the sirict “no emn-
plavee will smffer”™ clause to toxic substances, insertesd an ex-
phicit feasibility constraint, and modified the word “impair-
ment” by the adjeclive “matecial.” Tt Js disingenuous at
best for the plurality to sogeest thul isolated statements in
the legislative history, expressing concerns that were et by
subseguent amendments not requiring any “threshold” find-
T canr destify reading sueh a reguirement into a “‘reasonably
necessary’ clause that was in the Act all along™

The plurality’s various structural argiments are also un-
convineing.,  The fact that a finding of “grave danger” is re-
quired for temporary standards, see cale, 2t 202300 n. 43,
hardly implies that the Seeretary must show for permanent
stundards that it is eore probable than not that the substance
to e regulated prees 4 “significant” visk. Noris the reference
to “toxie substanres anrde, at 33, v any way informative.
And the prionity-setting pravizsion, aste, 33-34, cannot plausi-

= The plurshte alsa relios o its pereeption that if the “reasonably
Hevesaary” cliee wers unl given the wweaning it ascribes to 3t there
would be no guidinee for steadiads other than those dealivg with toxie
matertds and farndel pliveical azent=" Anfe. ot 2030, 0. 45, For twa
reasonx this, argument i without forre. First, even il the restsonably
tegessary eline does e dndependent content, and even i thac con-
tent i oas the plurabey desertbes ity it ot poder any fairmioded
readivg stperscdi the express fognaze of § 635 (B) (3) fur toxic sub-
stanees and baful phvsical agents,

Bevotel, o potd absese, an carher verston of the Wil applicd the “no
nn“'.uyl-g- wiil sulfor™ Lavenge 1o all snbetanees, At that time, there
wad 1o “gap,” sl accondingly it eondd not te urgied that the Ureason-
whiv tecesiry or wgiaopriate” eleuse laed the coutent the plorality
azentbes to UL T this held, the pluralite’s censoming maat be that when
Congress anwended the bill to wppdy the strict § 655 (b (3} requisements
obly ta toxie sulmtances, the deimtional cliee gained wn ndependent
etz Hut i e camprehended all sl Bot gueely this argu-
vient turns congrescwiad purposes an their hewd, Tt ressons that when
Conareess singled onr tesic wuletm Frer ~tpeed

by ima

< rendanan, it smualtine
ey test for standards
nent tet wies wpephieable 9t sune-

audy crestel omore lentent (e

arveradiv, and thar oner that aore |
haw snperseded the ot cenuirreents for rovie ~obetaners, Thot rea-
<pning i= hoth logicd el ecireilar. Nor b= fhete any basis for the
Pl y’s stgmestion, sce anfs, ut AR

n. 33, that the original bill'a
appbieation tooall staclords was Mentirdy ansedvertent
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bly be read to coudition the Secretary's standard-setting au
thurity on an ability to meet the Court’s “threshold”
requirenient,

The plurality igvores applicable canons of construction,
apparently because it finds their existence inconvenient. But
as we stated quite recently, the hiquiry iuto statutory pur-
poses should be “informed by an awareness that the regu-
lation is entitled to deference unless it can be said not to
be a ressoned 2nd supportable interpretation of the Act.”
Whirlpool Corp. v. Marshall, — U. 8, — — (1980). Can
it honestly be said that the Secretary’s interpretation of the
Act is “unreasoned” or “unsupportable”?  And as we stated
in the same case, “safety legislation is to be liberally construed
to effectuate the congressional purpose.” JId., at —, The
plurality’s disregard of these principles gives credence to the
frequently voiced criticisii that they are honored ouly when
the Court finds itself in substantive agreement with the
agency action at issue.

In short. tuday's decision represents s usurpation of deci-
sioninaking authority that lias Leen exercised by and properly
belongs with Congress and its suthorized representatives.
The plurality’'s construction has no support in the statute’s
language. stracture, or legislative historv. The threshald find-
ing that the plurality requires is the piurality’s own invention.
It hears no relatinuship to the acts or intentions. of Congress.
and it can be understood only as reflecting the personal views
of the plurality as to the proper allucation of resources for
safety in the American workplace.

C

The plurality is obviously more interested in the conse-
quences of its decision than in Jdiscerning the intention of
Congress. But since the language and legislative history of
the Act are plain, there is 1o need for conjecture about the
effects of today’s decision. “It Is vot for us to speculate,
much less act. un whethier Congress would have altered its
stance had the specific cvents of this case been anticipated.”
TVd v. Hill, 437 U, S.. at 183, I do not pretend to know
whether the test the plurality erects tolay s, as a inatter
of policy. preferable to thut created by Coungress and its dele-
gates: the area is too fraught with scientific uncertainty. and
too dependent on considerations of policy, fur a court to be
able to determiine whether it is desirable to require identi-
fication of a “significant™ risk before allowing an aduinistra-
tive agency to take regulatory action. But in l'ght of the
tenor of the plurality opinion. it is necessary to puint out
thut the question is not one-sided, and that Congress’ decisiun
to authorize the Secretary to promulgate the regulation at
issue here was a reasonable ove.

In this ecase the Secretary found that exposure to benzene
at levels above 1 ppm posed a dehuite albeit unquantifiable
risk of chrumwsomal dawmage, vunmalignunt blood disorders,
and leukemia, The existing evidence was sufficient to justify
the econclusion that such a risk was presented, but it did 1ot
perit even rough quautification of that risk.  Discount'ng
for the various scientific uncertujnties, the Secretary gave
“careful consideration to the question of whether the[] sub-
stantial costs” of the standurd “are justfed i light of the
hazards of exposuce to Lenzene” and concluded that “these
costs are necessary in order to efectuate the statutory p
puse . . . aud to adequatcly protect ciiployees from o
hazards of exposure to benzene.”  App. 163a.

In these circunstances it seems clear that the Secretary
found a risk that is “significant” in the sense that the word
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is normally used. There svas sume direct evidence of chro-
mosomal damage. nonmuslignaut bloud disorders, and leukeinia
at exposures at or near 10 ppin and below. In addition, ex-
pert after expert testified that the recorded eflects of benzene
exposure at higher levels justfied an inference that an ex-
posure level shove 1 ppin was dangerous. The plurality’s
extraordinarily searching scrutiny of this factual record re-
veals no basis for a conclusion that quantification is, on the
basis of “the best available evidence.” possible at the present
timme.  If the Secretary decided to wait until definitive infor-
mation was available, Amecican workers would be subjected
for the indefinite future to a possibly substantial risk of ben-
zene-induced leukeinia and other illnesses. It is unsurpris-
ing, at least to e that he concluded that the statute author-
ized i to take regulatory action now.

TTuder these circuinstances, the plurality’s requirement of
identification of a “significant”™ risk witl have one of two con-
If the plurality means to require the Secretary
realislivally to “quantify™ the risk in order to sat'sfy a court
that it is “significant.” the record shows that the plurality
sncans to require hin to do the impossible.  But regulatory
inaction has very siguificant costs of its own, The adoptien
of such a test woull subject Aimerican workers to a continuing
risk of caneer and other serious diseases; it would disable the
Spcretary from regulating a wide variety of carciogens for
which quantification siinply canuot be undertaken at the
prresent tane.

There are encouraging shens that today’s decision does not
extend that far™ My Brother Powrnt concludes that the
Seeretary 15 not prevented from taking regulatory action
“when reasonable quantitication eannot be accomplished by
any  known See ante, at 4. The plurality
alxo indieates that it would not prohibit the Secretary froin
proynulgating safety stamdacds when yuantification of the
Lea A0-dh, and o 630 The
Cennt noght thes wlow the Seerctary to atiempt to make a
very rowd gquantifeations of dhe visk tnposed by oacareines

SEQUENCESs.

methods”

Usoax dipessible, See gt

sene subistanee, aned give cotsiderable deferenee to his finid-
o that the eisk wos significiant, 1 s, the Conrt wonld per-
11t the Seeretary to promlaate precisely the saime regisation
nvelved in

this case if he had not relied on g curtinogt-u

T The plaradity angmets that 3 t= for (he agener o derermine, in the
Arat loetaser, what 30 considers to beoa signifieant’ rik,” nad thut the
free to usp conservitive axsumptions mointerpreting  the
. Artr, a1 4445, Moreover, myv Brother Powewt would not
rprntifention of B-k dnevery case” Autes at 3 (Poweer, J
JAs T read his
opinion, Mu, Jistes Powkon would luve permitted the Seeretury to
promubate the standard at issue hete f the Seeretary had provided a
mare carefully reasoned axplusation of his conclusion thut the rzk at

e e

concuarring i part and conenermg b the ndiment).

iasne justified the ulmiitedly: significant costs of the Lenzene standaed.
M. Jearer, Powsnt, alew sugre=as hal -url a cooclision would be sub-
Ante ot 7008,

In this respeet, the ditferenees betwan oy appeoach and that of

jeet o rebnively hferantial nview.,

M Jearcr Powrlt iy e comnpuerntively narrow. We are agresd on
two proposirons that T oregand as eriticd oo Birmiodad interpretstion
of the et (1} (he Neretery e regulate risks 1t are not subjeet
te pumtificatur e the losia of  the “Paet
(2 the Seeret;

Latory .

avatlable evidenee”; and
Vs jrebminent et w particalar beaith sk merits reeu-
i bs sabijeet to Hieiiad adiein] ~crating,

It s cwemiragiog
et ot deast fve Members af e ot aceept e basie propositions,

Far resons staed e tos et however, [ disagoe with my Brother
Powr’s conelu: tht i e apaorsiate to hold in thi= cnse thal the
Aot pegqmires bie Seeretary e <how a rensomable relativnslipe betwien

o=t sud Frenselits,
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“paliey” bt unidertaken a review of the evidenee andd the
experh testimony amd conchuded, on the basis of rungervative
assumptions. that the risk addressed is a sighificient one.
Any ather suterpretation of the plarality’s approach would al-
T a3 court to displaee tHe ageney’s jadament with its own
subjective conerntion of s

snificanve,” 2 duty to he per
formed without statutory guidance.

The eonsecuences of this secotd approweh woulil hardly Lo

disastrons: ndeed, it differs from my awn peineipatly o gt

asreasnrent of the basis for the Seccetary's decision in this
caze. [t is ohjectionable, however. for theee reasons. First

the requiteiest of IWentification of a “significant” tisk sine
Py has no relationslip (o the statute that the Court today
purports to construe. Necond. if the “threshold finding” re-
qiirenient neans ouly that the Seeretary must find “that
there 15 a weed for such a slandanl.” ante, at 32-33. 11, 48 the

“requiretnent was plainly satizfied Ly the Seeretaey's eX[Iresa

statemnent that the standard’s costs “are necessary i onler ty
edectuste the statatory purposes ... and to adequately pro-
tect employees from the lacards of exposure to henzens.”
App. 163,
Light of existing scientifie knowledge. no purpose would Le

Third. the vecord awaply demonstrates that in

served by reauiring the Seeretary to take steps to quantily
the sk uf exposure to Lonzeee at low levels, Any such
quantification would be hased not on scientifie “Koow ledge!
as that terin is nonadly understood. but on consicderations
of policy.  For carcinogens like Bengens, the assuiptions on
which o dose-respunse carve must e Yased we necessarily
arbitrary. To require a gquaniitative siowing of a “signifi-
cutit” risk, therefore, would cither puralyze the Seeretary
into inaction or foree hitn to decetve the public by acting on
the basiz of assimnptions that wwst be cousidered too specu-
Lative to support any realistic assesstent of the relevant risk.
See MeGarity, Substantive and Procedural Diseretion in Ad-
ministrative Resolution of Science Policy Questions: Regulat-
ing Carctnogens in EPA and OSHA, 67 Geo, L. J. 720806
(1979). It is envouraging that the Court appears witling not
to regnire ruantification when it s not fairly possible.  See
aute, at 45-40, and n. 63,

Though it is difficult to s how a future Coungress could
be auy more explicit on the matter than was the Cungress
that passed the Act in 1070, it is important to reinember that
today’s decision is subject to legislative reversal, Congress
may continue to belivve that the Secretary should not be pre-
vented frumm protecting American workers from eancer and
other fata]l diseases until scientific evidence hus progressed
to a point where he ean convinee a federal court that the risk
Is “significant.”  Toduy's deecision is objectionable not be-
cause it is final. but becase it places the bunden of legis-
lative Inertia on U heneficiaries of the safety and health
legislation in question jn this case. By allocating the burden
e this fashion, the Court requires the Anerican worker to
return to the political arenz aned to win a vietory that he
won onee before fn 10700 T ain unable to discern any justi-
fication for that result.

D

Since the plurality’s construction of the “reazonably neees-
sury or appropriste’” cause is nospportable, T tuen to o brief
dizcussion of the other argurments that respondents offer in
suppoct of the judginent below,

First, respondents chiaracterize the Act as a ])I‘.'l:_{mutic
statute designed to balanes the tenetits of a safety aml bealth
rranlation ;l;uil;.\l its costs. Respondents observe that the
statatle spreaks in terms of relative protection by prowviding
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that wadety st be tesured Vso fur as possible,” 20 U. 5. €,
$651 (L), and by statiug that the “no material impairent”
requirement is to be wnposed only “to the extent feasitle” ™
Resjwindents contend that the o feasibility should be read
tu reyuite considerztion of the econainic burden of a stand-
acld, not anercly s technolugiead achievability, 1 do net
wnlerstaned the Seerelasy to disagree.  But respandents pre-
sent uo annnent that the expenditure required by the ben-
zene standard is not feastble in that eespeet. The Seeretary
concluded on the bests of substintial evidence that the costs
of the standard woukl e readily abserbed by the 20 atfected
fimlustries.  Que newml nut define the feasibility requirement
with precisinn in order to conclude that the benzene standard
is “feasible” in the sense thut it will not materiaily harm the
finaucial condition of the regulated industiies

Respondeuts suggest that the feasibility requirenient should
e undersioud not merely to refor to a standard's exjpense,
but also to wundate 2 finding thut the benefits of an aceupa-
tional sufety and health standard bear a reasonable relation
to its costs. 1 Lelieve that the statute's language, structure,
and legislative history foreclose respondents’ position. [n its
ordinary measing an aetivity is “feasible” if it s capable of
achivvenent, aot it sis beuefits vutweish s costs. Sve Web-
s Thivd New Tuternalional Dictionary 831 (1976).  More-
over. respoundents’ interpeetation woull render § 633 (b)Y
internudly thconsistent by veading into the tenm “feasible” a
requirentent, wreconeilable with the sxpress language author-
tzing the Secretary to set standurds assuring that “nu etn-

”»

ployee will suffer naterial impairment. . " Respoindents’
position would render that Inngusge werely hortatory.  As
noted above, 1as cost-beneft analysis s referced to at any
point i the statute or its legishative history, an vinission
which camot Tie deetned inadvertent in light of the explicit
cost-benefit requirements inserte] iato other regulatory legis-
lation.”  Finadly, the legislative history of the feasibility re-
quittiment, see u. S supra, danonsirates that Congress’ sole
concern was that standands e econvmically and technologs
fcallv achievieble,  The lewistative intent was to prevent the
Serretary from matertally barming the finauctal condition of

a Fpuling oheeudity e B word “feasihle” my Brother REMNgiaT
invakes e nededesanion doetrine, which was Let asad to lovalidate an
Act ol Coperess o 1933, Scheokter Poadtrd Curp, v, Uneded States, 295
R K5 While oy Brother Bertsot st cloqunently wremes that there
wopdaes For wnell 0 dactrine moone jnctepradenee, T am frankly
puzzled ne to why the msue = thonght 1o be of any refevinee here. The
nondeheanou doctrine s desiziuad o asarre that the wosr fondamentat
devistons Wil fae e by Congress) the clitad represetitatives ¢l the
peuple. tatbier thaae by edisiosictors, Sne miminal - definiteness is
w its authority to

therefore ragired i ordee Tae Cougress o i
aedsiiitiatedtine
Conzzriss hus dxaen antliciontly definie heres The word “esible’

At

s a
renstgably plaio teesoing, wink it interpretation esn he informed by other
vontexta i whicl Conzress s aned 31 See 0o 37, sapea. Since the
term i~ plaend in the st sentenee with the e caployee wifl sufTec'”
Language, i vhoar that

“teasible™  eans teehnohagieally and eeo-

uotielle o eyl atfonbal vounsid-

Under the Aer, the Sevretary

crably mre wtlaiee then e other ;

Lotory sanatea, e -h

nni=trtor: aeting amler ditfersat

T4

ori, Cobgres= b made “the Siticad policy
devisions” an this ease, s ande ot 16 (Res oo sy, J) conearring iy (e
resnit),

Tl pluralites appamant snzuestion, sco eefe, at 35, that the sombede-
gation dwctrine gocht b vialated i thes Seeretary were perisitted to
regulyre definte tar o potgnoentitiadde risks ks plaindye wrong, Such oa
statite wonhl e e definite ol workl thes caise s eon=titutional
Gavstion utsler Seheeffer Powtien. Moreocer, Corgres conbl mciomdly
deerde that it wonld B better fo geine jefustey ta D sl costs
Tt to ~ohpeet Amicticing wovhers to an ndcenminate sk of canecr wiad
other Tatal diserees,

At See n. 27, suprgl

regulated industries in ovder G diuiiate risks of Hapatrment,.
Conpress did not intend 1o preclsle the Seerotary from tuking
regalatucy wetion where, a5 here. no sueh theeat ta tndustey
is posed.™

In order to decide this

¢ lowever, it is not pecessary to
resalve the guestion whethior the terin “frasibility’ way con-
template some balaveing of the costs amd benefits of regula-
tory action ' Takitng into zeeount the uncertainties i exist-
g keowledge, the Scerctury noade an express finding that
the huzards of hensene expusure were sufficient to stify the
regulation’s eusts.  App. 163a. Any requirenient to Lalance
costs and benefits canuet be vemd o invalidate this wholly
rational conclusion. A contrary result, furcing the Svcrrtar;/
to wait fur quantitative data that mav ot he available in
the foreseeable future, would run directly counter to the
protecttve purposes of the Aet#

Finally, respondents suggest broadly that the Secretary did
not fulfill his statutory responsibility to act on the basis of
“research, deinonstrations. experiments,” and o eonsider “the
latest available scientific data ia the field, the feasibility of
the standards. and experience gained under this amd other
health wnd safety Jaws™ 20 U0 20 C, $635(h)(3). Here,
they contend, the Secretary basnd his decision solely on
“views awd arguinent.”  Brief far Rexpondents at 52, T dis-
agree.  The Secretary compiled an extensive record composed
of over 50 volumes of exhibits. Mast of those exhibits are
the repurted results of resewrch aind detsonstrations represent-

w Cumgr

Aunrrthe toward coat-lepeSt balvaeing jaevident through-
ot the i

tive histary of the et Fag examples

“The costs that wiil b inenrned by eeplovers in weebhing the standards
of heulth wad safety 10 be emtaddi-hesd under thi- Yol are, @0 10 view

] . f
ceandile sl mevevary voets ol donn Busitkes. Whether we, as in-

dividialz, are motivided by simple ity e by shinple cconamion, we
eatt 16 lunger Jen

prodits o b dependent i wn unsale ot wibealthy
worksite”  Legin, Risrory T130-1131 (Sew, Faglomu).,
Stmiterly, Semator Yathoraneh stated:

“We ure talking alumt peopdi’s lives, not the indi

Ferenre of -ome col
arcatintants. We are talking ol wesnriog the men and wonsen wha
work i our plantx sud faviovies that they will 2o Lome after o day's
work witle their bodies Sract, We aee talking abone aesuring ouc
Americ.an workers who work wirhe lewdly cbenenls that when ey have
wreunbated a fiw vear's weniornity they wilk net e Lwemmalated lung
eotgeston and puison 1 therr bodies, or somcetiing et will <trike them
dawn before they reweh retirenest

awe.” T, Histare 310,

B Nor aeed T dienss rthe possitihine, pised 1y connsel for peetitiatner in
vl armuraent, that o devision o peoulane o sithstaaes eeing 1 peghgible
threat to health cond =lety cauld jrael) Tee cladboged s arhitrary and
caprivious under the Admiaistrative: Proecdute Act. See Tr of Oral
Arg., at 23,

“ Reapondeats s rely on the stalutery tequirement that the Seere-
tary may act only to prevenst “lastecial” tmpassnent. They eondend
that the =tambonl pronmdgded heee dims w01 within that category

hecanse e tisk i a0 dow. This fnterpyetation derbvis no sodiport from
1he statitte oF Qs fegistotive history, The statnte wedl stetes dliat
stundurds shonld crsure thal no rogduyes Wil safer “material
men ™ not sutertd sl sl ipeirment,

The hageage s consistent with the legislive Tistary, 1o ealy
versdon of the Aet, the word “Hmpuinenc” wie aodifed e “aae”
it ler thien “material ® See ol S aepra. The feeibitite ond nuteriadite
reqitements were added strealtoweasly e part ol an offort te gqualify
the vrizinal ogaege onhorizing the Seeretery to ensonre that “ng em-
ploves will suffer any tnpairnent of bealtl or funenonal eapacity, or
duninislid life oxpectanes.”  Sepator [oniniek wis concertgad that the
plirase “amy™ anpaitoent. weshd fegquire the Secretary to provent et
bites. Tagis. History 543,

Thy rezpondents’ constniotion waabkld pose ot eootunms abstacle to
efforts tn resubate tovie sihisfcoees s 635 (B (5). The prohability
of runlraeting cancer will 1 st consexts b qnte sl with pesprect to
wny partienlar rmpdoyvee. 16 the statute were read ta aarborize the
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ing “the latest avuilable scientific data The Secretary of-
fered a careful discussion of these data in the statenmwnt
aeeopanying the pcr)nan'rnl, stawddard,  His ultiinate con-
clusions  were groonded  in extensive  findings  of  fact.
Where. as here, there are gaps in existing knowledge, the
Seeretary’s decision st necessarily be based on considera-
tions of poliey as well az on empirically verifiable facts.

In passiog the Oecupational Safety and Health Act of 1970,
Congress was aware that it was autherizing the Secretary
ty regulate warens of seientific uncertainty,  But it intended
to require stringent regulation even when defiuitive informa-
tion was unavailuble. Iy reductng the pernissible level of
exposure to henzeae, the Seeretary applied proper legal stand-
ards.  His determinations are supported by snbstantial evi-
dence.  The Setretary’s decision was one, theu, which the
governing legislation authorized ltim to make®

‘I‘

In recent years there has been increasing recognition that
the products af technological development may have hiarmful
effects whose incidence aud severity cannot be predicted with
certainly.  The responsitility to regulate such products has

fallen to administrative agencies.  Their task Is not an en-
vialide one.  Frequently uo clear causal link can be established

hetween the regulated substance and the harn to be averted.

ire that “no enaployee will salfer nuderial

Serretany to act only to s
fish of smparem,” the
sulictanees which poses a4 sndl sk with respeet to any partionlar
enuplovee but which witl nenethedess resalt e the deat® of mifrkeforks
tembiers of the employee pool: :

cretory winkl e diaabled Trom resalatng

% Althoarhe the Court af Appeads seceptod the Seeretqen's ﬁm‘l‘mg' that

dermad contact wih benzeve voo' b canise leakemia, it aet aa-ide the deraad

“tagedand Deeanse o the Seerecary's fallure fo perfor an experi-
s~ The Toilure 1o coniduct this
e eoust, vinlotesd the stalutory requinetuent that the
the Tueas of “doe baest available evidenes® gua “rhe latest
(e ~enets data A fiehl”

Tn the henrings baiore the ageney, revpoadents presested no substantial
chinbirrge ta the po-ition that benzene could fne absorbed through the skin,
aml there was evidence i the fecond o supprart that position,  Bah
anined ol Lo ~tidies Tuad famd suelt abxorption. o these creune-
slapves, the Seervtary was nol abiliatel o underfake dditionat stidies
stnply Deemiae o witness festified that sl stadivs would e infornuntive.
The nwpo-ition of sneh o requuretent woudd pardyes the standard-

G- The Hecretars s mandae n to act on the basis of

©rmeprprqendesd DU o ladistry wit

Acording

SAM B 1Y

“avaibable™ evidence, uot evidence wlich ay beconwe availulde in the
futire

T retting aaide the derned contart standand, the Court of Appenls also
rebed on s eonchiston that the Scerctary ledd not shown that quantdi-
fabide bewehts wonnd result from the Gimbird. A< the dizenssion above
nitizates, the court appdial aneotreet legadd standards in so bolding,

Risks of harm are often uncertain, but inaction has considerae
fie costz of its own. The ageney mast decide waether to take
regulatory setion against possibly substantial risks or to wait
until more definitive inforination Lecowes available—s judg-
wwitt whieh by jts very nature cannot be based solely on deter-
mibutions of faee™

Those delegations. in turn, have been mads on the under-
standing that judicial review would be available to ensure that
the agemey’s determinations are supported by substantial
evidence and that its actions do not exceed the limits set by
Congress.  In the Occupational Safety and Flealth Act, Con-
press expressed confidence that the courts would carry out
this Lapartant responsibilitv.  But in this case the plurlity
has fur exceeded 1ts authority. The plurality’s “threstiold
fimbtng” requirement s nawhere to be foind in the Aet and
is antitheticsl to its basic purposes.  “The fundamental
policy questions appropriately resolved in Congress . . . are
not subject to re-exstimination in the federal courts mader the
guise of judicial review of ageney action.”  Vermont Yankee
Nuclear Poweer Corp. v, NIEDC, 435 U, S, 5319, 538 (1978)
(emphasis in original), Savely this is uo less true of the
decision to ensure safety for the American worker than the
decizion to provecd with nuclear power, Sen bid,

Beeanse tie approach taken by the plurdity is o plaialy
irreconcilable with the Cowrt's proper justitutionud role. 1 am
certain that it will not staued the test of the. T all likeli-
Lood, today's decizion will came ta be cegarded as unextreme
reaction to a regulatory sehiemse that, as the Members of the
phaatity pereeived it tnposed an wwluly harsh harden on
regulated vdustries. But as the Constitution “does not
enact Me. Herbert Suencer’s Social Statics” Lockrsr v. New
York, 198 U. 8. 43, 75 (1003) (Holwes, J., dissenting), so the

YUspntis]

to serutinize federal adiministrative action does
et authorize this Court to strike its own balance between the
costs and bevefits of weeupativual safety standards. T am
confident that the approach taken by the plurality today, like
that in Lochuer itself, will eventually be sbanduned, and that
the ropresentative braveches of governinent will vice again be
allowed to determine the level of safety and health protec-
tion to be accorded to the Awerican worker,

™ Zee W Lowrince, O Aeveptdide Risks Seicuce aod (e Dieterming-
tanof Satety (39081 Stewnrt, Paendines of Liberty, Tetewrity aael
Fovenmtv: The Cidlective Natuee of Environmental Quabity sl Jodicwl
sz\l-'\i‘ of Adnmnstrative Aetion, 7 Eoviecnmental Law S5, AT
[SLrFR
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MEETINGS SCHEDULED

July 24-25 — Toxic Chemical Safety, Washington, D.C.
{Registrar, Starson Corp., NHCI Div., P.O. Box 133, Stan-
ton, N.J. 08885; tel: (215) 258-7045).

The course also will be held August 4-5 in Milford, Conn..
August 11-12 in Scranton, Pa., and August 18-19 in Wayne,
N.J.

July 28-August 1 — Auditing Safety Program Management
for Corporate Safety Directors, Atlanta, Ga. {International
Loss Control Institute, P.G. Box 345, Loganville, Ga. 30249;
tel: (404) 466-2208).

July 28-August I — Design and Evaluation of Industrial
Ventilation Systems, Salt Lake City, Utah (RMCOEH, Attn:
Katherine Blosch, Bldg. 112, Univ. of Utah, Salt Lake City,
Utah 84112; tel: (801) 581-5710).

July 30 — How to Implement a Safety Program, Burbank,
Calif. (Training Institute, 616 South Westmoreland Ave., Los
Angeles. Calif. 90005; tel: (213) 385-6461).

. August 4-5 — Hazardous Chemical Safety, Chicago, IlL

{Carol Morris, J.T. Baker Chemical Company, Phillipsburg,
N.J. 08865; tel: (201) 454-2500).

The course also will be held August 7-8 in Cincinnati, Ohio,
August 11-12 in Houston, Tex., August 14-15 in Atlanta, Ga.,
August 18-19 in Seattle, Wash., and August 21-22 in San
Francisco, Calif.

August 4-7 — Hazardous Chemical Safety Management,
Orlando, Fla. (Short Course Registrar, Eastek Corp., 3543
Baldwin Drive, Easton, Pa. 18042 tel: {215) 252-1737).

The course also will be held August 18-21 in Minneapolis,
Minn.

August 4-8 — Basic Safety Management, Houston, Tex.,
(International Safety Academy, P.0O. Box 19600, 10575 Katy
Freeway, Houston, Tex. 77024; tel: (713) 932-9400).

August 4-8 — Loss Control Management, Atlanta, Ga.
(International Loss Control Institute, P.O. Box 345, Logan-
ville, Ga. 30249, tel: (404) 466-2208)

August 6-7 — Hazardous Material Safety, Milford, Conn.
(Registrar, Starson Corp., NHCI Div., P.O, Box 133, Stan-
ton, N.J. 08885; tel: (215) 258-7045).

The course also will be held August 20-21 in Wayne, N.J.

August 7-8 — Fertilizer Safety, Salt Lake City, Utah
(Maurice L. Greiner, Intermountain Fertilizer Safety
School, ¢/0 J.R. Simplot Company, P.O. Box 912, Pocatello,
Idaho 83201; tel: (208) 232-6620, ext. 338).

August 11-.22 — Industrial Hygiene Measurements, Los
Angeles, Calif. (Institute of Safety and Systems Manage-
ment, Univ. of Southern Calif., University Park, Los
Angeles, Calif. 90007).

August 14-15 — Pulmonary Function Testing for Industrial
Nurses, Houston, Tex. (Occupational Lung Clinic, Inc,,
7777 Southwest F‘reeway, Suite 442, Houston, Tex. 77704
tet: (713) 777-4399).

August 18-22 — Fundamentals of Modern Safety Manage-
ment, Sacramento, Calif. (International Loss Control
Institute, P.O. Box 345, Loganville, Ga. 30249; tel: (404)
466-2208).

August 18-22 — Development and Growth of.a Modern
Safety Program, Sacramento, Calif. (Ernest Chaney, Inter-
national Loss Control Institute, P.O. Box 345, Loganville,
Ga. 30249; tel: (209) 485-3720).

August 19-21 — Recognition, Evaluation, and Control of
Occupational Health Hazards, Monroeville, Pa. (Michael
Russak, Industrial Health Foundation, 5231 Centre Ave.,
Pittsburgh, Pa. 15232; tel: (412) 687-2100).

Occupational Safety & Heolth Reporter



