INTER-OFFICE CORRESPONDENCE

Date: Feburary 3, 1982

INDUSTRIES
From: S. P. Illes

. Finneran Location:  § lest
. Baker
. Sourwine Subject:  Respirator Variances

Attachea is recent information concerning variances to the OSHA respirator
regulation which may influence our thinking in this area.

The memorandum from LaRoe, Winn and Moerman states that OSHA is not receptive

to respirator variance applications. The most appropriate course of action

for obtaining regulatory approval for use of the mouthpiece respirator for

work purposes is to obtain a NIOSH approval. American Optical made an application
to NIOSH in 1980, but it was returned as incomplete with NIOSH requesting the
manufacturer to supply data from Chlorine Institute research., Norton also

made an unsuccessful application to NIOSH in 1980,

The Chlorine Institute research to which NIQSH is referring is a comparison

of protection factors obtainable from the mouthpiece and the half face piece
respirators and sensory perception studies. The Chlorine Institute Respirator
Task Force has completed Phase I of the protection factors study and a draft
report is being written. The sensory perception studies were not funded by
the Chlorine Institute. Dow conducted an uncontrolled test of taste threshold,
but did not complete the work. Sensory perception (taste threshold in the

case of using the mouthpiece respirator for chlorine) is important to NIOSH
because it determines whether a worker would have adequate warning of cartridge
expiration before being overexposed. It is unlikely that NIOSH will approve

an air purifying respirator without sensory perception data.

Also attached is correspondence between Diamond Shamrock and OSHA concerning
a variance for the 3M mercury respirator and MSA Mersorb for protection
against elemental mercury vapors. The correspondence confirms the two points
made in the legal opinion:

o OSHA will refer respirator variance applicants to NIOSH for certification.

e NIOSH will not certify air purifying devices for gases or ‘vapors that
do not have adequate sensory warning properties.

The OSHA respirator standard and NIOSH certification regulations are scheduled
for revision this year which may change the above positions.

Dow had been negotiating with OSHA for a variance to use the mouthpiece
respirator for work purposes. OSHA has not directed them to apply to NIOSH
for certification, but has requested additional information and in particular
the data being developed by the Chlorine Institute referenced above and
sensory threshold data. Dow has compared the protection factors of the half
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face piece and mou@hpiece respirators in studies separate from the Chlorine
Institute. [hey will present this data to OSHA shortly.

/syr
cc: F. C. Dehn
Z. G. Bell
C. H. Powell
T. E. Baldauff
Attachments

5‘;&:9.174

. Il1es

A
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Decemver 28, 1981

Mr. James H. Doyle

Technical Service Engineer
Trie Chlorine Institute, Inc.
342 Madison Avenue

New York, NY 10173

Re: The Chlorine Institute - Chlorine Escape
Respirator

Dear Jim:

Pursuant to your instructions we have reviewed
the alternatives available to the Institute vis-a-vis
having the mouth-bit respirator approved for routine

use. A memorandum discussing the details is attached.

Contrary to what we expected to f{ind, in our memo-
randum we report that OSHA is thoroughly disinclined to
consider a variance in this situation. In confirming
this point with our personal conracts with the Agency,
theyv continuously fell back on the ''that's NIOSH's job"
and ""OSHA has never granted a respirator variance' (some-
thing I can confirm from previous efforts not involving
chlorine). From what we nave learned, therefore, the
only presently acceptable course of action, that is,

as far as the two agencies are concerned, is to support
the manufacturer's application for expanded use of its
already-certified product. If American Optical is the
manufacturer of interest in this case, it would seem

to us that, based on their previous effort: on behalf

of industry, the Institute shculd have little difficulty
in convincing American Optical to reapply Zfor an exten-
sion of use.

I1f there is anything further that you presently want
us to do on this project, please do mnot hesitate to lat

us know.

Cordially vours,

foe

Joseph E. Hadley, Jr.

cc: Mr. Robert M. Mitchell, Jr.

Mr. Edmund J. Laubusch |
E. McIntosh Cover, FTsquire
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s and Exposure to Chlorine

SUMMARY QUESTION: that course of action should The Chlorine

Institute pursue to extend the approved uses of the chlorine

"escape'' respirator to routine, everyday workplace situations?

SUMIARY ANSWER: An application for an extension of approved

N -

uses for a chlorine "escape' respirator should be filed with
the NIOSH Division of Safety Research in MMorgantown, West

Virginia by the respirator manufacturer.

DISCUSSION

I have reviewed the applicable statutory and regulatory
requirements and talked with various individuals at OSHA and
NIOSH concerning the possibility of utilizing the chlorine
"escape'' respirator for routine, everyday use. The relevant
statutes and regulations indicate that, in general, a person
interested in changing or deviating from an occupational safety
and health standard can seek a certification from NIOSH or a

variance from OSHA. Nevertheless, the individuals with whom

I spoke have unanimously agreed that the pro.er procedure for
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Page Two

a parrv wishing to obtain an euxtension ol arrroved rezpirator

iz 0 s=26: roifd ot Irem ol RS this

nsion can pe implemented 1imm

OSHA

Section €(d) of the Occupational Safety and Health

Act of 19701/ (nereinafter the Act) empowers OSHA, acting

2/

upon an emplover's application,=

to grant a perminent

varience Zrom an occupational safety and health standard.

The emplover's application will be approved if he

... nas demonstrated by a preponderance

of the evidence that the conditions, prac-
tices, means, methods, ovperations, or
processes used or proposed to be used by

an employer will provide emplovment and
places of employment to his emnloyees which
are as safe and healthrful as rthose which
would prevail if he complied with the
standard. 29 U.S.C. §655(d).

A permanent variance is effective indefinitely unless it is

revoked upon application by an employer or employee, or by

1/ 29 U.S.C. §655(d). Temporary variances can also
be granted under 29 U.S.C. §653(b)(6)(4). The basis for
the granting of a temporary variance is that the employer
cannot comply with the standard by the date on which the
standard is to become eifective.

2/ A typical application is set rforth in Appendiz A

to this memorandum. Also, during the interval between the
time an &pplication is filed and OSdHA's czcision, tnhe
employer can epply Zor &n interim variance.
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uatien involving the use of the variance

heg
I
U
e
)
W]
-
[9)]
k)
ct

in 1977 when the Inmont Corporation of

orocess occurred

Chicago, Illincis applied for a variance. Section 1910.106

(W) (&) (i) (e) of OSHA's Health and Safety Standards requires

storage tanks inside of buildings be located at or &above

[

tha

grade level with adequate drainage and that they be separated

from the processing area by construction having a fire resis-

tance rating of at least two hours. The purpose of the standard

is to prevent fire and/or explosion by preventing vapors which

are heavier than air from accumulating in spaces below grade

level or pits. Due to insufficient storage space, Inmont

was unable to comply with the standard and applied for a variance

3/ 29 U.S.C. §655(d). The wvariance cannot be revoked
by OSHA prior to the seventh month after the date of its

issuance.

4/ In some situations, the emplover is zble to comply
with a standard but desires a2 variance on the grounds that
the emxisting salfety precautions are at least equal to those
found within the standard and that to conforiz to the stendard
would be unnecessary or even detrimental to worker safety.
For ecumample, the Stanlev Works Corporation a clied for and
received a2 variance from the coWOr coding re
CQ

cuirements ol
29 C.F.R. 1910.144. 0SHA agreed chat.the lor coding svscem
at the Sugﬂlev orKS locatlous sccomplished the same sarfety

precautions as desired in the standard and that to require
compliance was unnecessary and could possibly lead to employee

confusion,
gL 073884




LaTior WIiny & MOERMAN

to

case 13 typical of

been granted by OSHA, that

is, the employer was unable -» comply with a particular stan-

card but provided a level ol szfety at least equivalent to

that provided in the standard.

Even though the chlorine "escape' respirator does not

Ll

'y obviously fit the variance requirements of the statute, I

spoke extensively with Mr. Jzmes Concannon, Director of

OSHA's Cffice of Variance Determination, regarding the possi-
o o

bility of obtaining a variance to permit the chlorine "escape'

v

respirator to be used in routine, everyday workplace situations.

Mr. Concannon was very straight-forward and firm in his opinion:

the proper procedure for a party desiring an extension of

approved uses for a respirator is to apply to NIOSH for a

certification. Mr. Concannon indicated thar OSHA's Office

-

of Variance Determinationwould not act on an application Zfor

a respirator used to protect workers

a variance concerning

st of the numercus variances which have
been ed by 0SHA, incluling the Inmont veariance, gee
J - Secti 35
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position 1s that a variance is to be used to

accomodate an employer's inebility to comply with a safety

2nd health standard while preserving emplovee safety concerns

inherent in a safety and health standard and is not designed

to exoand a2 respirator's approved uses. In fact, OSHA's

f

Office of Variance Determination has never granted a variance

for a respirator. According to lfr. Concannon, any respirator-

related application to the OfiIice of Variance Determination

would either be returned to the applicant or forwarded to the

NIOSH Research Center in Morgantown, Vest Virginia.

My conversation with Mr. Concannon confirms an earlier

discussion with Mr, Frank Tipton of 0OSHA's Health Standards

Division.z/ Mr. Tipton indicated that the appropriate

course of action in the present situation would be to apply

to NIOSH for certification of the new use. If NIOSH approved

the respirator for a new use, OSHA would then recognize the

NIOSH acticn under 29 C.F.R, Part 1910.134(b)(11), which

6/ Conversation with Mr. James Concannc-, November 17,
1981,

7/ Conversation with Mr. Frank Tipton, November 9, 1981.

]
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Page Six

provides:
sDnroved ov avconted rospirators shall
De used when thmev are zoreilable, Tiae
rogvirator Surnished shall npyevile ade-
guate respirvatory Trotectlon pgzinst a
pavticular haz- vl for which i_. is designed
in accordance with standards established
by competent authorities g/

4

Mr. Tipton in effect agreed with Mr. Concannon's conclu-
sion that an &pplication tc OSHA for a variance would be
inappropriacte in this particular situation. DBoth gentlemen
stressed that NICSH is the proper government agency for deter-

mining the efZectiveness and adequacy of workplace respirators.
IWIOSH

The NIOSH Division of Safety Research is located in

Morgantown, West Virginia. Within this division is a Testing,

8/ Since NIOSH is onlv a research agency and has no
enforcément powers of its own, OSHA is not required to permit
an expanded respirator use simply on the basis of a NIOSH
certification. However, OSHA will recognize the NIOSH certifi-
cation unless information is received after the NIOSH testing
process has been completed which indicates that the certification
was inappropriate. According to Mz, Sheldon Wiener of OSHA's
Health Standards Division, this latter situazion will arise onlr:

if information dealing with the ecuipment's '"'rit" on an emploves

indicates that a health and safetyv problem could occur. The
NIOSH testing does not take the "fit lfactor' into &ccount.

Conversation wich Mr. Sheldon Viener, December 3, 1981.
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cubmit to I0SH a detailed appli
rmanufactured respirator or for
for an already-certified respirat or.g/
ill correspond only with the respir-
ator manufact After receipt of the application, WIOSH
will conduct tests and either grant or deny the certification.
Accordingly, I have had several discussions with DMr.

Chris Coffi of the NIOSH Division of Safety Research. Mr.

Coffi has been directly involved with the attempts to have the

chlorine "escape' respirator approved for everyday, routine

Mr. Coffi stated that in February of 1980, American Opti-

cal Corporation, the manufacturer of the 'escape'" respirator,

applied to NIOSH for an extension of approved uses. In September

of 1980, NIOSH rejected American Optical's request, stating

9/ The various applications are reprocuced in Appendix
B hereto and are, for the mos:t part, rore catailed versicns of
the applications for respirator use set forch in 30 C.F.R. Part
11. The application procedure under rHe rezulations is set forth

in Appendix C. The NIOSH Testing and Certilication Branch is

A ——

following the procedures set forth in cthe llav 1980 format.

]
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LaARoe Winx

“hat, if The Chlorine

Institute's data are complete, this information should be

-l

The manufacturer should then

forwarded to American Optical.

submitc a2 letter to NIOSH which in essence states that it is

the basis

reapplving for the extension of approved uses on

of The Chlorine Institute's new information. If this course

of action were to be pursued, Mr. Coffi estimates that NIOSH

would arrive at a decision within six to eight weeks of receiv-

ing American Optical's letter.ll/

I also discussed with Mr. Coffi the possibility of The

Chlorine Institute or a member company applying to NIOSH for

an extension of approved uses. Mr. Coffi said that if the

"escape' respirators being used by Institure members are manu-

factured by American Optical (as he believes to be the case),

any application by the Institute c¢r its members would be

rejected by NIOSH. As mentioned, the new NIOSH application

format specifically states that NIOSH will only correspond

: o . 12/
with the respiratcor manufacturer.—

11 Conversacions with !ir. Chris Cofrfi, liovember 8, 9, and

/
10, 1981.

12/ As discussed in footnote & suora,
somewhat from the reguletions in 30 C.T

a . however,
Mr. Coffi emphasized that NIOSH will deal only w

h the manufacturer.
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Page iine

L - L N P e - e — —~ p . o~ - - -
vir, Coffi indicaved that 15 The Chliorinzg Ingticite or =
, - - - -
TATTDAEY T T GoTlvis To oA AR MR nooLlionsion of
T P RS A A, ~ L - e PR
aToUOVe D us2: CONCITNLNG CSCaDe rosuinators URICN are ot

manuiactured »y Amovican Optical, the manufacrturer’'s name

o

[

must not appear on tnhe resdirateor. In essence, the Institute

or member company would be regarded as the manufacturer.

I1f this course of action were pursued, a detailed application

would have teo be submitted, and Mr. Coffi estimates that a

decicion would not be reached by NIOSH for several .onths.
Thus, the most advisable course of action seems to be

for The éhlorine Insticute to relay its test data to the

American Optical Corporation (perhaps with a copy to NIOSH)

and for the manufacturer to then write an appropriate letter

to NTOSH.3/

13/ NIOSY approval is essential in this
29 CT.R. Part 1910.134 states that '[alppro
respirators shall be used wnen thzy are aval
of the fact that approved chlorine vespirato
for routine wovkpnlace situations, it is nigh
OS¥A would permit the "escape' resvirator o
day workplace sivtuaztions without 1UI0SH arsroval
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APPELNDIXN A

MODEL OF AN APPLICATION FOR VATIANCE FRONM STANDARDS
1

ADOITED BY THE OCCUPATIONAL SATETY AND HEAL

The foliowirn is 2 oo™ of an epploztion for
variznoe from 2z siorderd or standards iteacd by (he
Qccupational Szfety znd Health Administration. The
“modsel,” prepored by OSHA, conteing &l of the required
infermation for a veranzs zppuzetion bsted in the repula-
tions that appeir on the preceding pazes.

The *“‘medel” lelter is interded only to serve as an
example of what a correct venance applicztion should
Took like.

Assistant Secretzry for Occupational Salety and Hezlth
U.S. Departmnent of Labor
Washington, D.C. 20210

Dear Sir:

Pursuant to Section 6 (d) of the Willams-Steizer Occu-
pational Safety znd Healih Act of 1970 (84 Stat. 1596:
29 UST .655), respectfully requests a
permenent variance from the requirements of 29 C.F.R.
1910.179 (b) (4)," concerning wind indicator on the
outdoor bridge of 2 Gantry Crane.

(1) Applicant

(2) Piace of employment — Same 25 (1)

(3) has a Gantry Crane which oper-
ates beside a slip for unlozding shallow draft barges, It
currently is used only for unloading salt barges, usually
about twice 2 vear. Becauss of the location of our
operation and the expenence we have had with high wind
conditions, recognizes the importance
for monitoring wind conditions. As a result, our plant has
two wind indicaling devices with visual and automatic
recording devices. We have 2 well established plan for
monitoring Federal Weather Burcau reports and emergen-
cy plans of action for pending high winds. The key wind
indicating device is located in the Shift Superintendent’s
office. A Shift Superintendent is on duty around the
clock, seven days a week and is responsible for the plant.
He Yeeps a close watch on the wind conditions and also
monitors weather forecasts at least thice times during
each eight-hour period. A written record is hept of the
weather conditions. 1f ihere are any changes in wind
conditions or zniizipated changzes due to approzching bad
wezther, the wind indizetors and weather forecast are
monitared contfinuously. Bezause of these well established
policies znd the lmited use of the Cantry, we fezl that
our plan would offer a =fer opuizticn. In acdhition, ve
feel that the instelation of 2 wind indiczting device on
the Genatry Crene would not be lez:ible Lezavse of
conditions wlhich tend to czuse miifuncticn. Our past
experience has verified this consistently, The Gantry
Crzne is very close to the molien sulfur pits and salt

?

Cepyright € 1974 by The Burecu of Heriong! Allziss, Ine.

HOADMUISTRATION

Y

tar. The closs proximity to these agents creates s
cortitice cordition & hizh would mate the wind ;mcicetor
inopzraive soon after instaliztion. Y'e fect our monrilc,‘..r"m_;
z22d carly waning 5y om is more effective end' sife tran
i the use of an infrequently used and diffizult to
raintzin wind velocity instrument on the crane.

(4) Due to the corrosive conditions presenl around ths
Gantry Crane, fecls that our cs:_ab-
lished procedures would give more rcliable information
than am indicator on the crane. Therefore, we feel that
this would insure the safety of the crane and operzlor
better by following our proccdures.

Rcspcclful]y submitted,

Manager

(5) This is to certify that a copy of the variance from
Standard 1910.179 (b) 4 requested by ‘
has been posted in an zppropriate place for f:fnployccs o)
examine. Also, an explznation of their ngh.t to sznd
comments or petition for a hearing are cxp!amcc_i on an
attached shest, A copy of the variance application was
also given to the authorized employee representative,

Posted on , 19

Manager

(6) TO ALL EMPLOYEES

The attached form is a copy of the variance application
submitted by for a variance f{rom
Stzndard 1910.179 (b) 4. This is to inform you that you
may rtequest a hearing with the Assistant Secretary for
C:cupationa) Safety and  Health, US. Department of
Labor, aceording to Standard 1905.15, Request for Hzar-
ing, if you object to the variznce requested. This request
rust be fted in writing.

Manzger,

(7) also respectfully requests that
an interim crder be granted to :llow operstion of the

Fy=

Czatry Crzne srithout the indizztor untl zztion 1s tzlen
on tie vermrze epplizetion. We feel thatthe safety of the
cmrleness wil be guzranteed bestuse we do have wind

=2 zators biine momiored at cor pleat end the Gantry
L. PRSI

: - . AR
coerator would be prosapily informed tefore wind veiss-

: : O
{izs 1ose or approached a dengicus level

Manzzer,
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27, 1¢55, and the NI0SH/Respirator
held Azril 24, 1930

eld at the Morgantown NIOSH facility to
At this meeting, NICSH announced several
cranges. 1z cussion with the manufacturer's representatives
revealed s ner necessary modifications and improvenents. These
changes nave been incorperated in this revised format.

NIOSH recuests tha ctive June 2, 1980, all applications contain all
ci the infcrmation li in the attached formar using the exact order and
labelling specified by the format. This vill enable us to evaluate
subaissicns in a o Npedious rmonner.

Sincerely wvours,
\/A‘C”'—f'_fj )":’_"éic' e gy

Nancy'Bdflinger,fJ

Chemist, Regpirator Section

Testing znd Certification Eranch

Divisien of Salety Fesearch

Enclosure
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U.S. Dzpe:iaent of Lehor Cugupational Safety and Health Administration

V/ashington, C.C. 20210

Reply to the Altertion of;

Dear ¥r, Talpas:

As wa stated in our letter of July 28, 1981 concerning your request for
variance from Szction 1910.134(b) (1l1) of the Occupational Safety and
Health Standards, we would b€ ia contact with you after our technical
staff reviewed the material whicn vou submitted to advise you whai [urther
testing might be necessary in ordar to obtain approval of one or btoth

of the respirators. FHowever, the National Institute for Occupational
Safetv and Health (NVICSH) does not have test schedules for, and therefore
cannot approve, either of the type respirators you suggest using since

a criterecn for approval of cherical cartridge type air-purifyiag
respirators for protection ageinst a cpecified suhstance is that the
substance have odor warning proverties, and mercury vapor cannot

be detected by sensory parceprion.

Although the Ofifice of Variance Determination cannot take any further
acticn on your request for variance for reasons previously explained,
please be advised that the Directorate of Health Standards Development
has under consideraticn the entire issue of respiratory protection. Tuey
are, in fact preparing ar advance notice of proposaed rulemalking which
will appear in rhe Federal Register when completed and approved. This
notice will list a series of issues pertaining to 29 CFR 1910,134 and
solicit ccmments on them and on anv other relevant issues. For further
details, please contact the Office of Pnysical Agents at this addvess,

or by telcphone at (202) 523-7151.

Sincerely,

o ——

/ —\ el

i \ // :

. l_,z,yn’(_:y~ (h -//_""ﬂ/__ ) LT -
[ James J, Concannon

Director
Office of Variance Detornination
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Diamond Shamirock

July 15, 1981

James J. Concannon

Director

Office of Variance Determination

Occupational Safety and Health Adninistration
Washington, D. C. 20210

Dear Mr. Concannon:

Pursuant to our telephone conversation and after careful
consideration, Diamond Shamrock wishes to resubmit our request
for a permanent variance from the requirements of 29 CFR
1610.134(b)(11). Attached, for ycur convenience is a copy of
our original variance reguest. This request is being filed
pursuant to Section 1905.11 of the OSHA regulations.

Diamond Shamrock Corporation has always taken the position of
providing the best possible health and safety work environment

for their employees. This request is consistent with that
philosophy. Diamond Shamrock has over 80 years of cumulative
experience in the operation of 4 mercury cell chlor-alkali

plants. OQur position is that worker safety is severely compromised
by strict adherence to the OSHA respirator regulations.

The use of the respirators, as applied for in our variance
request, is adequate to protect worker health, while not
compromising worker safety.

I would be happy to discuss this matter further, if necessary,
otherwise I await your favorable rziponse to our request.

Sincerely yours,

J e
*4-'/./4 /6’ o/ L'L,(Z Doy

John B. Talpas j
Operations Manager

Electro Chemicals Division
Diamond Shamrock Corporation
(214) 659-7204

/ch

Attachment SL 073895

¢cc:  T. Auchter - U.S. Dept, of Labor

Diamond Shamiock Corporaiion 251 Pheips Court. P.O. Box 2200 Inwng. Texas 75261 Pronz 214 658-7000



