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FIRST AMENDMENT TO LANDPILL DENELOPMENT AGREE

This First Amendment to Land 8 Developmient Agreement (the “Amendment™ is bereby
entered into and effective as of December 3, 2016, by and between Hanson Aggregates Pacific
Southwest, Inc., s Delaware corporation ("Hanson™yand Syveamore Landfill, Inc., a Calilomia
corporation (USLLT eollectively, the “parties™).

RECITALS

A South Coast Materials Company, s California corporation, as predecessor o
Hanson, and SLTentered into thit cortain Landfill Development Agreement-dated as of
Dieeember 31, 2006 ("Development Agreoment,” together with this Amendment, the
“Agreement).

8 When the parties entered into the Development Agreement, they contemplated
that Hanson's pavment of the Fixed Rovalivan Seetion 3.2 of the Development Agreement
would equally balance with SLI's pavment of the Extraction Fee in Section 4. of the
Development Agregment. Tiiand arcund Decerber 31,2008, the parties determined that the
Pixed Rovalties and the Extraction Pees ware tiof equally balancing as contemplated. Fived
Rovalies paid by Hanson were substantially more than the Bxtraction Fees paid by SLL

C. On orabout December 31, 2008, SLT contends that the parties agreed to
temporarily suspend Hanson' s obligation to-pay the Fixed Royalties to SLTand agreed that the
parties woild reassess the Fived Rovalty-provision in the Development Agreement in the future,
Hanson contends that currently SLEowes Hanson 32453477 (" Extraction Fees Receivables
Balanee™y, which represents the difference hetween the total Fived Rovalties paid by Hanson
(58280920 and the total Extraction Fees paid by SLIAES. 8274420 under the Development
Agreement. L1 disputes tiese conlentions,

1. Cn orabout Novernber 20, 2004, 5L provided potice 1o Hanson that SLT seguired
Harison 10 velovate its equipment 1o another location on the Property.” Hanson incuered
53.410.663.80 of coss w reloeate its equipment (" Relocation Cosis™ Pursuantto Section 6.1 of
the Development Agreement, SLLis obligated 1o pay Hanson $1.591.644.04 (511 Relocation
Obligation™) ~which represents 771 5ths of the Relocation Costs.

k. O or about Movember 20, 2014, 51T determined that it peeded Hanson 1o
substantialby increase s rate of excavation of the Muterial from the Property. 5L eontends that
iranticipated that, as-of December 2015, Hanson would have exvavated g wtal of 16 million
cubie yvards of Materials, and 5L conténds that Hanson hasexcavated shiglitly over 3.1 milllion
cubie vards of Materials as-of December 2015, Hanson disputes thesg contentions.

I SLEhired and paid acontractor, Rumeo, in 2014 o exeavate the Material from the
Property ("Contracior Excavation Cost)L SLEbas been apd will be providing such excavated
Material to Hason and Hansonowill pay 511 the Production Rovalty Rate for the saleable
Aggregmes contained inosuch excavated Material,

L6 Oy or abeut March 18, 2016, 5L reguested that Hanson relocated certain utility

i
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lines toanother location on the Property. Hanson contends that pursuant to Section 6.1 of the
Development Agreemert, SL1 will be obligated to pay Hanson 5/15ths of the total cost to
relovate the utility lines UGy Reloeation Cost™, the total cost ol which i estimated to be
ahout $730.000.

H. SL1wishes to induce Hanson 1o accelerate its excavation rate, and the parties wish
weresolve thelr current disputes and 1o thatend, Hansoreand ST desire o amend the
Devélopment Agreement on the terms set forth herein:

NOW THEREFORE, forand in consideration of the forepoing Recials, and the mutual
coverants contained berein, and Tor such other good and valuable consideration, the receipt,
adeguacyand legal sufficiency of which are herchy exprosshy ackniwledged by each of Hanson
andd BLL and intending 1o be legally bound heveby, Hanson and SLTherehy specifically covenant
and agree as follows:

I Amendments 1o Developrient Agreement:

{a} Recital Boof the Development Agreement shall be amended 10 s entively o read:
“The partics estimate that there are thirty Tour million two handred thousand (34,200,000 cubie
vards of material 1o be extracted Trom the Property (the “"Material™y, OF this Material, forty
percent (4094} i estimated to be salenble apgrepates {the “Aggregates™) with the remainder
being material that is not saleable aggregates (the *Fine Matertal”y” Al relerences 1o “fine
mmaterial™ in the Development Agreement shall mean “Fine Material”

by Section Zof the Development Agreement shall be amended fnits entirety 10 read
as follows:

“Unless earlier terminated as provided herein, e rm of this Agrecment shall
beginon the etfective date of this Agreement and terminaté on December 31,
2033 Clnitial Term™), Notwithstanding the foregoing, Hanson shall have Give (3,
ome (1) vear options to extend the Term for the peried of time between January 1
2034 and December 31, 2058, *Term” shall mean the Initial Terns and any
exergised option W extend the Teom, To exercise each such option, Hanson must
give SLTa mindmum of one hundred and twenty (1200 dava” written notice belore
the end ol each term.

Subject toan extension granted to Hanson pursuant to Section 9.6, Hanson agrees;
(1o complewe this mining project within the Inital Termeand in accordance with
the excavation schedale and Mining Plan anached hereto as Exhibit ¥, and giyif
Hanson exercises one or mere options 1o estend the Term, Hanson and 551 shall
meetand conferin pood faith to determing i ngreement can be reached onan
excavation schedule and Mining Plan Tor such option periods. 16 the parties cannot
rench agreament on s revised excavation schedule amd Mining Plan, then ither
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party may terminate this agreement onone hundred twenty (1207 days” notice to
the pther party,

Asprovided in Section 9.3, the Term may be extended i the parties mutually
azres for-additional phases on the Property,”

fer . The following sentences shall be added 1o Section 3.3 of the Development
Apreernent, “Production Royalny™:

“Motwithstanding the foregoing, starting on January 1, 2017, regardless of the
ameunt of Agpresate removed from the Property and sold by Hanson each Year,
Hanson shall pay SLLa minbmum Production Rovaltv.of Five Hundred Thousand
Droftars (5500,000.00) per Year ("Minimun Annual Production Revalty™),
provided however that Hanson shall be allowed 10 bank™ any Production Royalty
paid inany Year that exceeds the Mintmum Annual Production Rovalty to'be
applied towards satisfaction of the Minimum Annual Production Rovalty fora
maxtmnm of three subsequent Years, Forsxarple, 1 in vear 1, Hanson pays a
Production Rovalty of $750,000: in year 2, Hanzon pavs a Production Rovaltyof
SS00.000: m vear 3, Hanson pays Production Royalty of $300,000; and in vear 4
Hanson payvss Prodiuction Rovalty Payiment of $600,000, thén Hanson shatl not
be obligated to pay any additional Production Royvalties in vear 1 (because
FES0000 Production Rovalty exceeded the Mintmum Annual Prodaction
Rovaliyyorin vear 2 (hecause $500,000 15 the Mintmum Annuel Praduction
Rowalty, or in vear 3 (becanse Hanson banked $2350.000 from vear 1and applied
5200000 of such banked amount to satisty the Mindmum Annval Prodiction
Fovalty for vear 31 or Invear 4 because the $600.000 Production Rovalty
pavinentexceeded the Minimum Annual Production Royvalty. But in Year 5,
Flanson will haveno Turther “banked™ credits eligible from Year | andowall ondy
have the $100,000 banked credit (available Trom Uts vear 4 pavment io exeess of
the Mintmum Production Rovalty) 1o offsed against the Minimum Production
Rovalty in vear 3, because there Is athree vear Hmit on the carry forward or
“hanking™ of payinents nexcess of the Mindmum Annual Production Royaly,

Aavy-shortfall in the anoual Production Rovalty paid and the Minbmun: Annual
Produetion Rovalty shall be paid by Hanson 1o SLEwithin thinty (300 days ol the
end of the Year: The Minimum Annual Production Rovalty will escalate each
Year by the same percentage adiustment as applied o the per-ton Production
Revalty, "Year” shall'mean o 12-month calendar year: For any partial Year
during the Term, the Minimurm Annual Production Rovalty shall be pro-rated
haged onoa 365-dav Yeur,”

{dy - Sections 5.2, "Fixed Rovalty.” 4 “Extrnetion Fee,” dnd ExhibivE of the
Development Agreement shall be deleted o their entivety,

{e} Regtion 3.5 shall be amended in s entirety 1o read a5 follows:

TaF
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“{a) Subject to the adjustment provided in Section 3.3(b), Hanson shall pay a
royalty of Fighty-Six Cents (5.806) por-ton of Aggregates as a production
rovalty during the Term of this Agreement (as adjusted. the *Production
Rovalty Rate’™) Such rovalties are due thivty-five (35) days after the end of
the month in-which the Agpregates are sold by Hanson,

(b} Beginning on January 1, 2017, and each January ¥ thereafter during
the Term, the Production Royalty Rate shall be an amount equal to the
amownt i effect In the inmmediately preceding Yeur increased by 4 percentage
eoual to the greater oft (a) the percent increase, i any, in the PP during the
mastrecent twelve month period Torwhich such data is available or (b) the
yvear over year percentage Inerease in the average selling priee to all third
pariies {excluding Hanson'™s Affiliates) of Aggregates produced orsold ator
from the Property, The inereise fnthe average sales price per won shall be
calelated as follows: (1) the prioe Year s average selling price shall be
caleulated as the perton price received by Hanson during the twelve month
period ending one Tull year before the January T royalty recaleulation date, by
wveraging the per ton price received by Hanson during that twelve mionth
periodand giving egual weight to the price of vach ton sold, compared with
{2} the average selling price. similarly caleulated, received by Hanson during
the twelve month period inmediately preceding the Tannary 1 rovalty
recaloidation date. “Adtiliate™ means any business entity that divectly or
indirectly is in control of, s controlled by, or ds under comymon controlof
such business entity.

fed  Thetero *PPT micans the United States Department of Labor, Bureau of
Labor Statistics, Producer Price Index for Construction sand, gravel, and ¢roshed
stone {eommodity code 13-21y on the basis of 1982 = 100, 15 the format or
eomponents of the PPLare materially changed aflerthe execution of this
Agreenent, the parties shall substitute an index which is published by the Burean
ol Labor Statistics, vr asimilar agency, and which in the parties” judgment. iy
equivalent o the PPLin effect on the date ol this Agreement,

Gy The Parties will review and monitor market conditions w0 determing 1 the
Production Rovalty Rate fairly represents and compensates 8L dwing the
duration of the Term, The review is designed to address unique price
impravennent conditions (for example, »300% improvenent in average selling
price ol Apgregates from the Property); snd restrusture the Production Rovalty
Rate worellect these circumstances. Any changes will be discussed and moditied
only i approved by both Parties.”

iy Rection 3 Quantity and Quality of Materials.”™ of the Development Agreerment is
amended:in s entivety 1o read as follows:

{it} it 15 g material werm and condition ol this Agreerent that Hanson éxcavate
sufficient native (Le, notstockpiled) Material (saleable or non (*Native
Material ™) to meet the excavation schedule and adhere 10 the Mining Plan s

4
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forth in Exhibit Fow this Amendment, This is necessary 1o enable ST prepare
additional air space for disposal st the landiill, Therefore, Hanson agrees 1o
excavate, ata-mininum, the guantity of Material deseribed foreach month of
anntal perod (stated in Exhibit ) and atthe desipnated areas af the Property, as
set forthin Exhibit F hereto,

(b Title tw the salcable Aggregates shall pass to Hanson uron excavation of
such saleable Aggregates from the Propertys provided, however, that upon the
expiration of Term of the Development Agreement as amended herein, legal title
and ownership toall saleable Agaregates and all otherexcavated materials
remaining on the Property, i any, shall revert to and be decimed solely vested in
SLL SLmay thereafler sell such saleable Apgregates and shall retain all proceeds
therend,

{er Motwithstanding the foregoing, SLIs obligated 10 excavate Fine Materials
that Hanson previously conveved 1o 5L pursuant 1o Section 6.3 of the
Development Agreement and SLE placed fn-an ares that Hanson must excavate
prarsuant 1o the Mining Plan ("Previously Removed Fine Materal™): Such
materials excavated by SLLshall nor count towards Hanson's excavation
obligations in Exhibit F or the Mining Plan. “Fine Materials™ shall mean the
portion of the Material that s not composed of saleable Aggropste”

L Bection 6.2, "Mining Plan.” s amended in its entivety 1o read as follows:

“Hanson shall adbere o the Mining Plan attached hereto as Exhibit Funlessthe
parties agree otherwise, in a wiiting signed by both parties. In addition, on or
ahout September Tstof each vear of the Agreement, SLI shall provide Hanson
with copies of Landfill development plans detailing the specific location of
Landfill development needed for the upcoming calendar vear along with the
Landfill development progression anticipated over the next fivesvear period.
8LV s plans shall include engineering estimates of quantities of Material to he
removed along with-details regarding any and all peemit limitation andior
restriction that would impact Hunsen s ability 1o perform under this Agréement,
Hanson shall use the Mining Plan to develop the anticipated Cost of Exbraction
CCost™y for removing and processing Material, Except agexpressly provided in
Seetion 3o, all said Costoshall biethe sole responsibility-of Hanson and shall
include the cost of exeavation and transportation and disposal of fines intothe
Diesignated Fines Materials Convevance Aven {eéxcept the Previously Remewved
Fine Material), Nothing inthis Agreement shall prolibiv 511 from the following
aetivities: {1y exeavation, extraction, drilling, snd hlasting of Material, (i
placing Hoers inall ora portiow olthe Property, (i) stockpiling Materiad, or {ivy
doingany otheractivity reasonably necessary for SLLw timely and effectively
operate s land i according to dts permits; provided, however, that (x) 8L will
extract Material as reasovably practical to preserve the Agerépates Tor extraction
by Hanson.”
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thy  InSection 6.1, “Labor and Equipment”, the second semtence shall be replaced in
its entirety. with the following:

“I the event SLE requires Hanson to wlocate any orall of the equipment or
wilities sooner than 24 months befors the end of the Tritial Term, then SL1 shall
pay o Hanson the pro-rata share of the relocation expenses based on a straight-
line depreciation over the wial yvears inthe Initial Term, For example, H8L1
requires Hanson to relocate equipment in July 2029, then SLwould beobligated
to pay Hanson 4/ 17th of the relocation costor, in Hew of such payroent, Hanson
miay then electto terminate the agrdement on 120 davs” written notice w SLLY

(1} The following sentences shall be added 1o Section 6.3, "Removal of Fines™:

“Hanson shall also, ot s sole expense, convey Pine Materials 1o the pit
designated on Exhibit G (the “Additional Fine Materials Avea™yuntil the
Additional Fine Materials Area s filled t o8 capacity, “Filled 10 bis capacity™
shall mean noneengineered placementof material up o the spproximate elevation
of B10 .01 Hanson shall be responsible Tor the costs 1o convey and place the Fine
Materials into the Additional Fine Materials Area, When the “Additional Fine
Materials Area™ Is filled 10 ity capacity, the parties shall meetand confer onan
alternate Jocation Tor the Fine Materials (CAllenmtive Fine Materials Area™,
Hanson shall convey Fine Materials to the Aliernative Pine Materials Area
Hanson shall.only be responsible for the cost to convey tines 1o the Alernative
Fine Materials Area upto-the average pnnual capital and operating costs incurred
by Hamson to-convey Fine Materials 1o the Additional Fine Material Area
{*Hanson's Conveyanee Obligation™). Hanson's Convevance Obligation shall be
deterpmned by adding up the following marginal costs incurred by Hanson 1o
convey fings 1o the Additional Fine Matedals Aveas labor, power, fuel equipment
{e.p., dozer, loader, haul frucks), and capital costs such as comvevor extensions,
These costs will then be caleulated on e per cuble vard basis using the volume of
materials conveyed 1o the Additional Fine Material Aven, The resulting average
per-cubleyard cost shall be the Hanson Conveyanee Obligation. Following the
Year inowhich the Hanson Convevance Obligation is (st calowlaed, the Hanson
Conveyanve Ubligation shall be escalated annually thereatter by the percent
increase, i any, inthe PPLduring the mostrecent twelve month periad for which
sch data Is available,

Hanson shall review its Fine Material convevanee eosts per cubie vard
with SLEin September of each vear during the Term, and shatlatlow SLoaudi
Hagson's books and records to verily all such costs. SLIshall be obligated 10 pay
Forthe costs incurred by Hanson 1o convey the Fine Materials to the Alternative
Fine Material Aven in excess of the Hanson Conveyance Obligation. 8L shall
pay Hanson such amount within thivky (303 davs Tollowing lssuance ol an thvbice
by Hanson w 8LL
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I Hanson requires-the placement of structural 1l inconmection with thelr
operations during the Term of this Agreement, this i1l will he construcied in
aceordance with enpinecring specifications for structural Bl placement provided
by 811 and attached hereto as Exhibit H. and shall be paid for by Hanson.

i Section f.d, “Progress Meetings and Repons,” s amended in M entirety toread as
follows:

“Hansor shall provide SLIwith aomonthly réport stating the total quantity of
Material excavated by Hanson during the prior month. This report shall be
delivered 1o Republic no Jater than the tenth business day of the following month,
Further, undess the parties agree otherwise, Hansonand 8L shall meet monthly o
review Hanson's progress towards meeting the exeavation schedule requirements
in Exhibit Fand, if agreed 1o by both parties in a writing signed by both parities,
may mmend orapdate the sehedule and/or the Mining Plan.

Following Phase 1 and 2 of the Mining Plan, Hanson shall excavate at the
minimuny rate of 730,000 cubic vands per Year of Wative Material, Thig
uqmmmcm may be waived annually by "»I A in SLUssole discretion,. Such
walver, i requested by Hanson, shall s ol the annoal meeting
described in Section 6.2 of the Agreement, [Wgiven by SLL 8L shall provide
Hanson anyv such waiver in writing,

%IL

Hitis detenmined that Hanson s not making “Adeguate Progress” based on the
Mining Plan in Exhibit F and the annusl exeavation wequirements alier the
completion of Phases | and 2 described herein, and as these reguirements may be
amended inowriting by e Parties %‘mm time to time, SLLmay, atisoption,
provide written notice to Hanson of the shortfall in excavation and shall allow
Hanson o cure:the shortiall in full within 60 davs of Hanson's receipt of such
notier. “Adequate Progress™ shall pagan (A 200,000 cublc vards per month
during Phase 1 of the Mining Plan in Exhibit ¥, or (B) 125000 cubie vards per
month doring Phase 2 of the Mining Plan in Exhibit ¥, or (C) fo Howing Phase 1
and 2ol the Mining Plan, 50,000 cubic vards per month, 1 the shortfall s not
eured by the end of such 60-day period, 81wy, atis sole option and discretion,
hire g thivd party contractor at the expense of Hanson 1o reach the level of
Adequate Progress, provided however that Hanson may continue toexeavite the
Property in conjunction with such third party contractor. During the period that
SEPs third party contractor is exeavating on the Property, Hanson shall not
unreasonshly interfere with the excavation plang and activities of SLIs third pany
cortractor. Hanson shall reimburse SLL within thirty (30} days ol involee receipl,
for SLI"s reasonable out-of-pocket costs of hiripg such third party contracior o
reach the level of Adeguate Progress.”

(k) Section 9.6 ol the Development Agreement shall be amended 1o replace “in 17
years™ with “the Term
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2 Exteattion Feesand Fixed Rovalties,

{a) Hanson waives, and SLIshall notbe obligated wpay Hanson, the
Extraction Fees Receivables Balance, SLEwaives. and Hanson shall not be obligated 1o pay SL1L
the Contractor Exgavation Cost.

{h) Hanson waives any and all right 1o, and SL1shall no longer be obligated 1o
pay Hanson, any Extraction Fees for the remaining Terme SEEwaives any and all right o, and
Hansonshall not be oblipated 6 pay SLL any Fixed Rovalties under the Development

Agreement.

(a1 - BLIshall pay Hansonthe $1391,644.04 511 Relocation Obligation onar
before Decomber 31, 2016,

(i) SL1 shull pay Hanson the Uility Relocation Costowithin 60 davs of
Hanson's issuance of an invoiee for such cost to SLL

T the event of moonflict between the
provisions of this Amendment and the provisions of the Development Agreement, the provigions
of this Amendment shall control, Capitalized werms not debined heretn shall referwihe
definitions of such terms in the Development Agreement, Exceptas expressly set forth fnthis
Amendment, the provisions of the License remabny i fll force and effect

tayAuthority. Bach signawry of this Agreement represents and warrants that he or
shie bas full authority 10 enter into-this Amendment on behall of the respective parties,

(i Entire Agreement. This Amendment, gether with the Development Apréement,
represents the entire understanding and agreement between Hanson and SLLwith respect to the
subiect matter hereol, and no amendment or modification of this Agreement shatl be effective
unless it s set forth inoa writing specifically stating that 1t isintended to be an amendment herént,
specifying what provision hereof1s being amended thereby, and signed by each of the parties.
This Amendment resolves alUreeiprocal pavment oblipationd of the Panies arising prior o the
date of execution of this Amendmentarising under sections 3, 4 and 6.1 of the Development
Agreement, and establishes the reciprogal pavment oblizations of the Partics relating to the
matters.covered by these sections from and afier-the date of execution of this Awendment, unless
this Amendment expressly provides otherwise:

(e} ! s, Nothing in this Amendment, express of implied, is
imended or shall be construed o conter upon, orpive to, any person, other than the named
parties 10 this Amendment, any rights, remedies, oblipations or Hahilities.
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(Y Counterparts, This Aunendment pay be executed n one or miore counterparts,
each of which shall be an original, but sl of which, taken together, shall constitute one and the
same Amendment The parties contomplate that they may be exeeuting counterparts of this
Amendment transmitted by focstmile oremall in PDE format and agree and intend that a
signature by facsimile roaching or email in PDF format shall bind the party so signing with the
same effect as though the signature was an origingl signature, Hanson and SLLshall execyte and
deliver such additional documents and take such additional aetions as either way reasonably
request o carry out the purposes of this Amsndment,

(e - SBeversbility. Wanyterm or provisionof this Amendment i bvalid, illegal,or
incapable of belig enforced by vinue o any fedéral or state Taw, or public polivy, all other terms
and provisions of this Amendment shall nevertheless remain in full force and effect so Tong as
the legal substance of the transaction contermplated hereby is not affected In any menner
praterially adverse toany of the parttes to this Amendment. Upon such determination that any
sueh term or provision s dovalid, illegal; or eapable of belng eoforced, the parties hereto shall
negotinte in pood falth to modify this Amendment 8o gs 1o effect the onginal nent ol the parties
s closely @5 possible bran seceptable manner i order that the transactions sontemplated hereby
sve consunimated as originally eontemplated 1o the greatest exient possible,

IN WITHNESS HEREOF, Hanson and SLUhave executed this Agrcement inending it 1o
be effective as of the date first written sbove.

HANSON AGOREGATES PACIFIC SYCAMORE LANDEILL, INC., a California
SOUTHWEST, INC . a Delaware corporation - corporatio

Hyi - oy 4/ IJZi«AL%&% s
Name: C’: kit s Pl Nate: /*“//(/d’cg‘/& me fit’
Tie: - PGt e Uiee B w’%z@w%”
Do 25 / lce e (2/5s Go

e
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EXHIBIT K

Mining Plan and Excavation Schedule

#  Exeavate MPU-1 Phase 1, approxdmately 2.2 million cubie yards, of Native Material
during the elght (8 month period starting on Phase | Commencement Date {the "Phase
Excavation”™. See drawing number- 1.

o Phase T Commencement Date shall be September 1. 2006, unless SLI provides
Hanson advance notice of o delay in the Phase § Commencement Date,

o Assuming that the Phase 1 Commencement Date bepins on Septémiber 1, 2016,
the Phase 1 Excavation shall be completed by nig later than April 30,2017,

o Minimu exeavation rate will Be 200,000 cubic vards permonth glarting on
Phase 1 Commencement Date,

o Exeavited material 1o be stockpiled in aren shownon drawing number 1,

#Clomplete extavation of remaining e ol MPCSL, spprosimately 24 million cubie vards
of Nutive Matedal duriag the twenty (203 month period starting on the Phase 2
Commiencement Date, unless SLEprovides Hanson advance notice of a delay such of
eonmeneenient,. Seedrawing number 7,

@ Phase 2 Cormpencement Date shall be the day following the conclusion of the
Phase 1 Excavation,

o Miibmon escavation rate will be 123,000 cobie yards per nionth.

o Exepvated materfal 10 be stockpiled in area shown on draswing number 2.

& Pollowing Phase 1 and 2 ol the Mining Plan, Hanson shall excwvate ot the rainimum rae
of 730000 cubic vards per Year of Native Material, See deawing number 3 for

remmaining land Gl footprint exeavation. Stockpile Tocations for future excavated material
and additional fines miaterial 10 be determined as the Jand Bl development progresses.

i
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County of Ban Biego

THOMAS E. MONTGOMERY OFFICE OF COUNTY COUNSEL PAULA FORBIG
COURTY COURSE: 1500 PACIFIS HIGHIWAY, RDOM 555, SAN DIEGO, CA 22101 Gt REETY
e R GBE0  Fax 519 5318000 £ it piacta

May 2, 2017

Stephen J. (Y Neil

Sheppard Mullin Richter & Hampton
333 South Hope Strect, 43 Floor
Los Angeles, CA 90071-1422

VIA EMALL-AND U8, MAIL
Re:  Hanson Agegregates Pacific Southwest, Inc.- Santoe Title V Issues
Diear Stephen:

Thank vou for vour letter of March 15, 2017, 1 have reviewed your letter as well
as the Landfill Development Agreement (“Agreetnent’™) and the First Amendment
{“Amcndment”) to that Agreement which vou provided. As a preliminary matter, the
District will agree lo protect the informution in Exhibit B, €, and D, as trade secret
information. 1Fa public records act request is submitted asking for these materials, the
District will follow the procedures preseribed in Distriet Rule 177(g) priorto releasing
those materials. Additionally, for the reasons discussed below, we do not require the
pricing and billing information that you offered to submit as Exhibits C and D. You may
choose to subrmitthat information ata later time, but we do not find it necessary to
determining whether the Lanson Aggregates Pacilic Southwest Inc. operation of the
Hanson Santee Aggregate Plant (*Hanson Santee™) at Sycamore Landfill should be
aggregated with the-operations of the landfill irself

From the review of the Agreement and Amendment, and in consideration of your
letter, the District finds that Hanson Sanfee and Sycamore Landfill should be considered
a single stationary source for purposes of Title V permitting: The following are the
reasons for this conclugion,

I Hanson Santee and Sveamore Landfill meet the definition of a single stationary
source under District Rule 1401,

For purposes of permitting under Title V, a slationary source is defined as “an
emission unit, or aggregation of emission units which are located on the same or
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Mr. Stephen O"Neil -2~ May 2, 2017

contiguous properties and which units are under common ownership or entitlement o
use.” District Rule 1401(c)(46). As we discussed in our phone call of September 13,
2016, the District intorprets the phrase “entitlemnent to use™ to be the same as “commaon
control™ which is extensively discussed in federal Environmental Protection Agency
(“EPA™) letters related to stationary source determinations’. Thus, there are two prongs
to identifying a stationary source upder the District Title ¥V Rules: location on a
contiguous parcel, and entitferment to use (Comman control).

A. The Hanson Santee and Sycamore Landfill operations are located 6n a
contiguous parcel.

There is po dispute that the Hanson Santee operations are located on the same
parcel as the Sycamore Landfill operations, In fact, what is apparent from the aptly
named Landfill Development Agrecment submitted as Exhibit B is that Hanson Santee i3
located upon and was contracted to excavate the land ] itself] a5 well as provide the
daily cover for the landfill.

B. There is clearly common control between the parties as reflected in the
Agreement and Amendment.

As the EPA has long noted, “Typically, companies don’t just locate on-another’s
property and do whatever they want. Such relationships are usually governed by
contractual, lease, orother agreements that establish how the facilitics interact-with one
another. Therefore, we presume that one company locating on another™s land establishes
a “control” relationship.” Letter from William A. Spratlin, Director, Alr, RCRA, and
Toxics Division to Peter R, Hamlin, dated Septemmber 18, 1995, This presumption is
rebuttable, so'if is important to ook at the contractual relationship between Hanson
Santee and the Sycamore Landfill to defermine whether common control exists.

As repeatedly stated in EPA determination letters, EPA has no adopled regulatory
definition of “common control”™. Instead, “... the Agency has relied on the common
definition. Webster’s Dictionary defines contrel 88 “10 exercise restraining or directing
influence over,” *to have power over,” ‘power of authority to guide or manage,” orif it
[regulates] economic activity.” Letter from Matt Haber, Chief, Permits Office, to
Jennifer B, Schlosstein, dated November 27, 1996, The Spratlin letter referenced above
includes a list of screening questions often employed inanalyzing the operations of

i However, to clear up any confusion from oureall, T did not indicate that the Distriet interpreted
“gntitlement to use™ as also encompassing the concept of vommon SIC code, contrary to-the assertion in
your letter. As will bediscussed below, however, under cither the federal or local definition of stationary
source, the Hanson Saiitee operations must bé aggregated with the Sycamore Landfill.
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sources to determine whether common control exists between the entities, Even in the
absence of shared corporate structures or administrative funetions, “the new facility may
still be considered to be under the control of the existing source i a significant number of
the indicators point to-commaon control.” Spratlin letter, at 2.

After review of the Agreement and Amendment, the District finds that several of
the sereening questions in'the EPA guidance can be answered in the affirmative, and thus
are indicative of common contral. These include the following:

+ Does one operation support the pperation of the vther? Yes- Hanson Santee is
essentially operating as the cxcavation operation forthe Sycamore Landfill,
This is reflected in the terms of the Agreement and Amendment. The Landfill
Development Agreement provides, *The parties desire to enter inlo an
arrangement whereby [Hanson Santee’s predecessor] will cause the Material to
be removed from the Property... in a manner consistent with [Sycamore’s]
nceds to develop the Property as a landfill, and the Aggregatesto be
marketed. ..” Agréement at page 1, Recitals- section D, “The Amendment
provides, “It is a material term and condition of this Agreenient that Hanson
excavate sufficient. .. Material. .. to mect the excavation schedule and adhere to
the Mimng Plan sct forth in Exhibit F 1o this Amendment, This is necessary 1o
enable [Syeamore| to prepare additional air space fTor disposal at the land L™
Ammdmem al gection KDi(a), (emphasis added).

¢ Wha the financial arrangements between the two entities?. The financial
arrangements are mutually beneficial. As you note in your letter; it is not
unlawful to engage in a mutually beneficial contract; however it can indicate
commaon control, as it does here, Under the Agreement, Hanson Santee has an
exclusive license to extract the aggregates on the site. Agreement at section
L{LIa). Underthe Amendment, Hanson Santee provides a minimum
production royalty 1o Sycamore Landfill, and pays rovaltics based upon the
aggregate it is able to sell. Amendmentsection 1{e). Under the Agreement,
Sycamore Land{ill was requived to pay an Extraction Fee per cubic yard of
magterial removed, This [ee 1s no longer required under the terms of the
Amendment. Agreement section I(4); Amendment section 1{d).

s Whatare the contractual arrangements for providing goods and services? The
Amendment provides that Ihextract materials ag specilied in the
Mining Plan and Excavation Schedule in-order to ereate the space for the
landfill. Amendment section I{){a), Exhibit F. IT Hanson Santee fails to
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comply with the established schedule, Sycamore Landfill may hirg another
contractor at Hanson Santee’s expense. Amendnent al I{j).

¢ Do the facilities share intermediaries. products, byproduets, or other
manufacturing equipment? THanson Santee is also required to deposit the *fine
materials” byproduct to an area specified by Sycamore Landfill. Agreement
section H6.3); Amendment scetion I{1). Fine Materials are defined in the
Amendment as the portion of excavated material that is not composed of
saleable aggregate. According to the Joint Technical Document for Sycamore
Landfill, approximately 60% by volumne of the excavated material {i.¢. the fine
materials} is being supplied to Sycamore Landfill for daily cover, and this is
projected to supply 100% of the land311's daily and fingl cover needs. 2015
Yot Technical Document for Sycamore Landfill at6-1 and 6-2. There is no
fee for this material in the Agreement or Amendment.

Based upon the above answers to these screening questions, Hanson Santee and
Sycamore Landfill are under common control. Hanson Santee provides all of the
excavation forthe Sycamore Landfill, in addition to all of the s0il for the daily and final
cover. Sycamore Landfll can control the location and the amount of materials 1o be
removed from the site, in order to develop the Landfill. While Hanson Santee benefits
from being abletosell the aggregates it produces, this does not detract from the
considerable control over its operation under the terms of the Agreemient and
Amendment.

Additionally, EPA screening also looks fora contract-for-service relationship as
evidence of common control. An EPA policy guidance letter on the treatment of
temporary and contracted operations at stationary sources instructs that, *lemporary and
contractor-operated units be included as part of the source with which they operate or
support.” Letter from John Sietz, Chief of the Office of Alr Quality Planning and
Standards to the Minnesota Pollution Control Agency, November 16, 1994). Additional
EPA guidance provides, “a determination of common control may be made on the basis
of ... indirectcontrol, such as-when the goods or services provided by a co-located,
contract-for-service entily are integral to or contribute to the output provided by a
separately owned oroperated” activity with which it operates orsupports.” Haber letter,
at 3.

In this case; Hanson Santee’s excavation operation is integral to the operation of
the landfill. While a contractor was brought on to supplement the excavation in 2014,
this does not detract from the fact that Hanson Santee is the primary providerofl
excavation services fo Syvcamore Landfill. In fact, under the initial Agreement, Hanson’s
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predecessor was paid an “Extraction Fee” per cubic yard of material removed to perform
this service. Agreerient at section I{4). And as noted above, Haoson Santee must
comply with the Mining and Excavation Schedule established by the Amendment. 1
Hanson Santee does not comply with the excavation schedide, Sycamore Landfill “may,
at-its sole option and discretion, hire a third party contractor at the expense.of Hanson to
reach the level of Adcquate Progress.”” Amendment at-section 1(7) (emphasis added).
This is clear evidence of contract-for-service arrangement, and as such, common control.

1% Landfill because they

As you correctly nofed In your letter, the foderal definition of stationary source has
a three-prong test.* For purposes of Title V permitting, federal regulations define major
soupce us one of.more stationary sources that: 1) are located on contiguous. or adjacent
properties; 2} are under common control of the same person or persons under commion
control; and 3) have the same two-digit Standacd Industrial Classification ("51C") code.
40 Code of Federal Begulations §70.2. As discussed above, Hanson Santee and
Sveamore Landfill operate on the same parcel; and are under common control by virtue
of the contractual relationship between them. They also can be considered to be under
the same S1C code, since Hanson Santee is operating as a support facility to Sycamore
Landfill.

A Hanson Santee is operating as a support facility to Sycamore Landfill, and as
such can be considered to be operating under the same 81C code.

As-discussed above, Hanson Santee supports the operation of the Sycamore
Landfill by providing excavation services to develop the landfill as well as the fine
materials needed for the daily and final cover for the landfill porthe terms of the
Agreement and Amendment. EPA guidance provides that “a support facility is
considered to be part of the same industrial grouping of that as the primary facility it
supports even if the support facility has a different two-digit SIC code.” Letter from
Robert B, Miller, Chief, Permils and Grants Section, to William Baumani, dited August
25, 1999, A support facility relationship is presumed fo exist when more than 30 percent
of the output or services that arc provided by one facility is dedicated to another facility

* “Ihe District's Title V Rules including this definitior-wore approved by EPA initially on
Febiuary 5, 1996, Asa rosult, itis the District definition of stationary souree that would govern this
determination. Regardiess; as further discussed hevein, the Hanson Santee and Sycamore Landfiil
operations would be aggregated under cither definition,
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that it supports. Letter from Kathlecn Anderson, Chief, Air Permits and Technical
Review Branch, to Sharon (. Foley, dated Oclober 22, 2009, In this case, 100% of
Hanson Santee’s excavation operation is dedicated to excavation of the Syeamore
Landfill, and this operation provides 100% of the daily cover needed for the landfill.

Furthermore, additional factors may be considered in determining whether a
support facility relationship exists. Support facility determinations can also depend upon
the following:

e The degree to which the supporting activity receives malterials or services
from the primary activity (which indicates a mutually beneficial
arrangement between the primary and secondary activities);

s The degrec (o which the primary activity exerts controls over the support
activity’s operations;

Thenature of any contractual arrangements between the facilities: and
The reasons for'the presence of the support agtivity on the same site as the
primary activity (2.g. whether the support-activity would exist-at thatsite
but for the prinary activity).

Miller letter, at 2,

As discussed above, it is elear from the review of the Agreement and Amendment
that Hanson Santee receives the ability to mine aggregate for sale, Sycamore Landfill
exerts complete control over the location and amountof materials to be removed, and
Hanson Sanlee would not be lovated upon this property were itnot for its rolein
excavating the space for the Sycamore Landfill. As such, it is a support facility to the
Sycamore Landfill and can be considered to be operating under the same two-digit 81C
code as Sycamore Landfill.

B. The support facility concept is not limited to permitting decisions under the
Prevention of Significant Determination (“PSD”) program.

Contrary to the assertion in vour letter, the support facility concept is not limited
o permitting under the PSD program. The EPA letter to John D. Lowe referenced in
your fetter simply does not specily as such. While the concept-was inifially described in
the preamble to the PED regulations, it has subsequently been referenced in many EPA
determinations related to Title 'V permits. See Haber lelter, November 27, 1996 at 1
Anderson letter, October 22, 2009 at 3; and (most recently) Letter from Kenneth Morall,
Director, Office of Heogystern Protection to Douglas L. MeVay, dated March 25, 2016 at
3, 4.
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Conclusion

Based upon its analysis ol the factors discussed above; the District finds that the
Hanson Santee operations at the Sycamore landfill must be aggregated with the emissions
of the landfill itself, becavse Hanson Santee is essentially operating as the excavation
operation Tor the Sycamore Landfill, and provides the daily cover materials for the
fandfill. Assuch, Hanson Santee should have submilted a Title V permit application
within 12 months of commencing operation at that location. District Rule 1414{c). The
District sent notice of the Title V permit requircraent to your client on March 11, 2016,
Under even the most generous reading of District Rule 1414, an application for Hanson’s
Title V permit was due to the District by Mareh 11, 2017, Further delay in submiual of
the-application will put your client at added risk for District, federal or citizen
enforcement:

Please contact me with any questions you may have,

Very truly yours,

THOMAS E. MONTGO)

By 1
Piula Forbis, Senior Deputy
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