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uddenly, finally, the legal Jog jam

e began 10 move: Twenty-two years

after closure of the Wittenoom

W mine . in Western .Australis—
where lethal Jung-lacerating blve asbestos
fiber bad been mined for & quarter of a
century—two Massive compensation pay-
ouis were awarded st week to former
mineworkers suffering crippling lung
affictions. Botb cases were important
Sl S ROLD Aheworks
to be launched. Potentially, more than a
tattion dolfars in compensation payments
could be at stake. . S

Shares in CSR Ltd., the parent of the
company that operated the Wittenoom
mine, trembled momentarily last week,
But CSR stalwartly maintained that it was
not financislly involved. Western Aust-
ralia’s State Government Insurance Coms
mission (SGIC) was in the firing line, CSR.
insisted, because it had insured the mine
operator. CSR's 100%-owned subsidiary
Austnalian Blue Asbesios, now Midako
Py. L.

But the SGIC was weaving frantically, It
claimed the judgment should be paid from
3 statutory industrial diseases fund levied
under WA workers® compensation law
upon the whole of the state’s mining indu.
siry. The WA Chamber of Mincs foudly
scjected  this suggestion. Clearly, the
mining industry was not about 10 be
saddled with Wittenoom's tragic legacy
without & fight. ..

More than 6000 workers
through the Wittenoom mine and mill.
Some 20,000 men, women and children
fived &t various limes in Wiltenoom town.
ship, where blue asbestos tailings literally
paved the roads and playing fields. One
epidemiotogical survey, disputed by the
company, suggests that one in six Wite
tenoom workers can expest to die of as-
hestos-related diseases, silher the creeping
beeathlessness of asbestosis or fung cune
cer- chiclly mesothelioms, a malignant
tumor that has been described as feeling
like baving cement pouted into the lungs,

How mn{e of their families and other
townspeople will be affected is unknow.
able. But some who were children in Wit.

tenoom, now nesring middic age, are

known to have contrected mesothelioma.
Workers in downstream industries—those
who shippexd :he lethal blue masterial gnd
worked with it i, factories and on building
S ng”zﬁm' he le, ’
us, the 245 cases in t ! pipeli

may he anly the ctert nls Mna c’i,c?z‘&?:
woutinws well imo asxt cenmury., Sume
commentaiors have already labeled Wit
tecnoom the nation's worst industrial
disaster, an Australian Bhopal—a refer-
ence to the 1984 Indian chemical lesks
disaster that claimed 2,500 lives. ..

‘The litigants argue that the minc ope-
rators were almost recklessly indifferent 10
the hazards of asbestos dust. They point
to widespread medical knowledge then
existing about the link between asbestos
and lung disease, Key mine exccutives
admitted being aware of the link. Yet
worsening dust conditions at the mine
were the subject of sepeated adverse re.
ports by inspectors of the WA Department
of Mints through the '50s and early °60s.

_ The company and its insurer have
nevertheless fou ttenacious!ly 1o ¢ontain
the damage. And the legal mill has ground
with frustrating slowness for the growing
list of asbestos {itigants. In one case, the
Sitigant was ruled not to be suffering from
an asbesios-related diseasc. In another, the
fatally it ex-worker died on the eve of his
day int court. The backlog of cases pending
in the hard-pressed WA Supreme Court
mounted. Then, Iast weck, the two crucial
judgments:

» A Yictorian Supreme Court jury award.
ed $683,000 t0 a mesotheliomu-stricken
businessman, Kiaus Rabenalt, S2. The
sum comprised compensatory negligs
ence damages ‘of $426,000 and excmplary
damages of $257,000. Rabenalt had
worked in the Wittenvom mifl for six
months in 1960. Hec now has about six
months 10 live.

»A WA Supreme Court judge awarded

$370,000 damages to Ashestosis Suffer
Colin Watson, 52, who worked in 1959
the state-owned Port Sampson facility the
serviced the Wittenoom mine, Watson ha
been a clerk and Jumper, lugging and sor:
ing bags of asbestos for shipment to Pertt
He sued the siate government. The judp
found that the goverament should hav
been aware of the risk from asbestos dust

The Victorian judgment represents :
snihatvre fi Ausiulin Jaw, ThE awira 0
exemplary damages—in cliect, a financia
punidhmsat upou thic cumpany additions
10 the sum awarded to the victim in com
pensation—is a first in Australia. The G
will appeal. The exemplary damages ap-
peal, many experts believe, may end up ic
the High Court because of its widespread
:;npiiwions for gencral compensalion

W, :
‘The WA case also broke new ground.
It was the first indicator of how the statc’s
judiciary would asscss asbestos discase
claims. Significantly, Justice William Pid-
geon chose to make the biggest-ever finan-
cial award for a case of simple asbestosis.
The decision, if not overturned on appeal,
also stands as a precedent for future as-
bestos disease cases. (The Victorian judg-
ment, coming from a jury rather than a
judge, does not.)

Morcover, in holding that the state
government should have had knowlcdge
of the link between discase snd ast stos,
Pidgeon potentially widened the door to
asbestos litigation against a number of
public instrumentalities. Power, water and
drainage authorities and railways, for ;
example, were all significant users of as-
bestos. Further, il state governments
should have known sbout the healih
hazards, so presumably should Federal
Government asbestos users. This might
make litigation targets of the defense
forces and such bodics 2s the old PMG
(now split into Telecom und Australia
Post), . ‘

James Hurdie Indusiries and Mineral
Commodities arc two public companics
alrcady deeply mired in asbestos dumages
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cluims. James Hardic owned and operated
the opencut Baryulgil white asbestos mine
in northemn New South Wales from 1342
to 1976, But Hardic's biggest association
with asbestos was in manufacturing. A
number of its building products were once
strengthened with asbestos, though the
fiber was phased out of all Hardie pro-
ducts between 3981 and 1986. Last year,
James Hardie was defending ton common.
law cases for ashestosis, and “there are
probably 15 cases at the moment because
of the interest in asbestos,” according to
lan Kelso, a company spokesman,

ineral Commodities, which, as

Woodsreel Mines, bought the

Baryulgil mine in 1976 and

closed it three years later, also
owned and operated & white asbestos mine
and mill at Barrabs in northern NSW,
which closed in 1983. Mineral Commodi-
ties Managing Director David Barwick
says no cases against the company have
arisen out of the Barraba operstion, and
claims that while a number of actions have
been launched by workers at the Baryulgil
mine, none so far has succeeded,

Many companics that used asbestos in
their processes or products will almost cere
tinly be seeking reports from their litiga-
tion departments on the implicstions of
last wwk’s;udgmenu. Perth Lawyer Sohn
Gordon, of the firm Slater and Gordon,
solicitor for Watson, one of the successful
litigants, says: “Industry can take no com-
fort from the Pidgeon decision. If a peri-
pheral body like a state port authority
should have known the risk from asbestos
and taken sleps to provent it, then surely
so should miners and manufacturers.”

Whoever loses from the asbestos tra-
gedy, the legat profession will not. As-
bestos litigation promises 10 be a more
tucrative industry than asbestos mining
ever was. Victotian-based Siater and

Gordon is onc legal firm that has re-
ragnined the paieatial. Jt brisfed the

successful barristers in both the Rabenalt
and Wutean raeasThe Brm saicad initial
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At\'mkmm Wittenoom's blue Geath, with Kisus Rabenait and granddaughter, center: the horror may continue weil into next century

experience in small Victorian asbestos.
related industrial cases. It then decided
that the ficld was being largely neglected in
WA, where the majority of asbestos cases
were being listed, and opened offices in
Perth last year. |

For the giant CSR company, how-
ever, Iast week's legal developments are
mmlf one phase in a war that is still far
from lost. Executive Director Bill Bennett
issued a statement stressing that the Victo-
rian decision did not constitute » prece.
dent, and underlining that the award was
against Midalco, not CSR; indeed, he said,
the full court of the Victorian Supreme
Court had earlier rejected a bid by Rabe-
nalt’s lawyers to enjoin the parent com.
pany in the action.

Bennett added that “we all fee! deep
compassion for Mr Rabenalt and others
suffering from asbestos related disease.™
But CSR had already demonstrated that
compassion by contributing about $2 mil-
lion to the Wittenoom Trust—established
to aid people associated with the mine—
even though it had been under no legal
obligation 10 do so. Bennett's staterent
went to the core of CSR's Wittcnoom sur-
viva! strategy. Whaiever a subsidiary com-
pany might or might not have done, CSR
maintains, any liability for those actions is
confined to it and it alonc. “A parent com-
pany is nct liable for the actions of & subsi-
diary, ¢even a 100%-owned subsidiary,”
CSR Public Relations Chief Keith Roberts
said bluntly last wock. *We deny sny res-
ponsibility in regard to Wittenoom.” In
effect, therefore, CSR is claiming that Wit.
tenoom litigants must confine their atten.
tions to an operationally inactive subsid.
iary, which, while insured, is itself virtually
bereft of assets. (CSR's latest accounts
state that the group’s total investment in
Midalco Pty. Ltd. is a mere $98,000,)

The litigants, however, muintain their
sights on the prosperous pareat, Midalco
(or ABS a3 it then was) openod the Witle-

neem mine in 1042 and aperated it untit ice

ment links between parent and subsidiary,
and CSR's central rok in negotiating sales
of Wittcnoom asbestos, as evidence of
parental complicity i the mine's now well-
documented shortcomings. .

The Victorian decision gives CSR
some respite from these attacks in that the
company avoided being enjoined in the
Rabenalit action, But that possibility is still
open in other Wittenoom cascs now under
way in WA, where the court has reserved
decision on whether CSR' can be jointly
sued with it subsidiary. .

Last week, the sharemarket voted its
belief that CSR would continue to hold at
arm's length the consequences of unpleas
sant events more than. a quarter century
230 in the faraway folds of the Kimberley
g}mau. CSR shares blipped 8¢ down to

.72 on Tuesday in a nervous kne:i'e.(k to
the Rabenalt decision. But by the close of
trade on Friday the company's price had
rebounded to $4.12-—a high for the year,

For thousands of ordinary Australians

who once happened to work or live at Wit-
tenoom, the consequences of the nation's
mosl disastrous mining venture are less
casily dismissed, Those who do not join
the toll of the dead and disabled will spend
the rest of their lives with mounting un-
casc. Families already have been deci-
mated,
Wittenoom's week in the news coin-
cided with moves by the Australian Law
Reform Commission to reactivate the
issue of class actions in Australia. These
would enable one person to take court
action on behalf of others. Overseas exam-
ples include the Datkon shield contracep-
tive case and the Zeebrugge ferry disaster
damages action.

Business, in particular, strongly op-
poscs class actions, claiming they would be
a further costly and unwarranted trough
for the legal community to fced at. But

and the sluggish response to it by an over-
louded legal oeyotem last week ftemt

closure 22 years ago. But the plaintiffs poiat
YOANS AR pl po

tnh o e the mnwarful _onensoa,

momentum (o the Law Reform Commis-
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growing public awareness of Wittenoom |
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WLLTENOOM INSURANRCE

CSR was supricod and dismayed to learn thgough the SGIC's
press raloare of the SGIC’'s views on ito {insurance covar of
Midalco for asbestos~related diseasas.

Midalco and the SGIC agroed in 1983 on tha handiing of
claims by employees conseguant upon thalr exposure to -
asbostos while working at Wittencom. This agreament wase
confirmed by M. Frank Michell, managing directer of SGIC,
during & neeting in Parth as recently 8s 25 August 1988.

CSY. helieves tha SGIC’s actions are in breach of the 1983
agreament betwaen the SGIC and Midalco and of Lte
obligations under the insurance policy.

Rogrettably {if the SGIC pursues the course of action =
foreshadowad in its press release Micdalco will have no
alternative bhut to seak & daeclaxation {n the court that the

SGIC honour its commitments under the 1983 agreement and the
insurancoe poliocy.

Acting in good faith and in accordanco with the 1983
agroement, Midaleco has initiated settlemant discugseions
in relation to claims brought by people employed at
Wwittenoom priox to 31 Decembeyxy 15S56.

it {8 mosc.unzbrtungte that should the 8GIC proceed with the
actions foreashadowed in its press releams there will
inevitably he deslays in the resolution of cleims by psople

employed after i January 1959, the date frem vwhich Midalco
has unlimited cover with the SGIC. , ‘

CSR and Midalce will be saaking to mest with the 8GIC and
the Western Australian Government t0 find a solution which
would allow: tha speedy resolution of ths post-1939 claims.

Enquixiest

Mr Keith -Roberts
¢hief managaxr : _
Coxporate & Investor Relations

‘21;:September 1988 - .. .
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STATE GOVERNMENT
INSURANCE COMMISSION

GO Atrium

10 §t. Getige's tarace, Rerth, W.A. 6000
Telophons. 327 7277

G20, BoxMO29. 6001

Tolox: SGIOWA AAQ4400

Telegrams: “WASIO" Parth

Foggmﬁe: {O9) 322 7248

21 SEPTEMBER, 1988

The State Government Insurance Commission said today the
insurance policy for CSR subsidiary, Midalco Pty Ltd was
considered to inoperative. uidalco Pty Ltd was the
operator of the Wittenoom asbestos mine.

Nanaging Director, Mr PFrank Michell, said recent court
action in Western Australia had placed direct responsibility
on CSR for the Wittenocom mine. It was also apparent from
yesterday's court decision in vVictoria that Midalco had been
avare of the dangers associated with asbestos dust, that it
had failed to take reascnable precautions t0 protect
employess and had failed to fully disclose the dangerous
gatufe Zf the Wittencom mine operations to the Insurance
ommnission. ‘

In dismissing the apgeal against exemplary damages in the

Victorian case the Full Court of Victoria sald a strong case

was made supporting a f£inding of recklessness, indeed of

continuing, conscious and contumelious disregard b{ Midalco

ggr tha employee's right to be free from risk of injury or
sease.

Mr Michell said even though the policy was considered

inoperative this should not affect the speedy settlement of
claims which have been or arxe made against CSR/Midalco.

Media Contact: Nargaret Sullivan
Manager, Public Relations

3277318 OR 3277277



