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11885 LACKLAND ROAD
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TELEX B&-B554

February 18, 1988

Mr. Vince L. Kontny
President and CEO
Fluor Daniel

3333 Michelson Drive
Ixvine, CA 93740

Dear Vince:
This is a brief overview regarding the OSHA citations

that Doe Run received last week, This will be explained in ?re
detail in the forthcoming February 24 meeting in S Louis%‘
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PREFARED URDER DIRECTION OF COUNSEL

TO Jeff Zelms DATE: 2/16/88

FROM. Dan Vernberg through Walter Nowotny
SUBJ: The Backgrourid of the O5HA Lead Standard and the Stvrategies of the Primary
Lead Producexrs in Atrvempting to Comply with that Standard

In 1970 the Williams-Stelger Act known as the Occupatlonsl Safety snd
Health Act was passed. It created the National Institute of Occupational
Safaty and Heslth (NIOSH) for research and empowered the Secretary of
Labor to administer portions of {fs provigions including the sstablishment
of Health and Safety Standavds - inltially by sdopting consensus or
govarnment standards and later by detsiled anmalysis. The responsibilities
of the lLabor Department have been carrisd out through the Assistant
Secratary of Labor for the Occupational Safety and Health Administration
(OSHA) within the Department of Labor,

The inltial regulations wero promulgaved, thereafrar, whiech included the
Amarican Conference of Governmental Hyglenist's recommendations on
gaceptable alr concentrations in the work placs. For lead, this level wag
200 micyograms per cuble meter,  Other standards applicable to lead were

adopred on & general basls requiring varlous administrative controls buc
in & relatively monspecific way,

In 1974, OSHA decided to inspect all of the primary lead operations in the
United States by monitoring for air lead levels and Lssuing citatlons
raquiring engineering controls to reduce air lead levels to the 200 level,
Alse, administrative requirements were mandated such as the restriction of
smoking and eating in tho work place. Herculaneum received citations at
that time and developed a plan to install certain enginsering controels,

As might be expected, 1r was impossible to install thore controle in a
relatively short time and an extension was granted by OSHA upder a
provision of the rules called "Petition for Modificatlopn of Abatement Date
(PMA)Y " which modified the time TO install equipment. These extansions
eontvinued year aftar year., Somstimes, this occurred because of multi-year
projects, work stoppages at our own plant, oY sguipment delivery delays.
Othey extensions occurred besause the initlal project was installed and
subsequent air monitoring indicated that the air level standerds had not
been met and, conssquantly, other prejects were then devisged,

In 1975, OUSHA daclded to review and revise its lead program and to

lzsue 4 Y"comprebensive lead standard" which would package in one
regulation all of the detsiled engineering, respiratory and administrative
procedures that they thought were sppropriate.’'Thle culminaced in a 1978
rule-making which becawe effective sarly the next year. The final
atandard wae wora scringent than the originally preposed standard. It
required a 50 air level, specifically dacigned changehouscs and
cafeterias, mandatory respivatory eontrel wheve present engineering was
not effective, cempany provided clothing, the removal of workers from the
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work place when medical monitoring showed they exceeded & prescribed level
of lead, the protecction of earnings while this medical removal was
oceurring, and numerous other very specific regulations, The nedical
removal level chosen was 50 micrograms per 100 grams ¢f whole blood, much
move stringent than the 80 level generally supported by industry. A
number of facsts of the staondard were phased in with time including the
blood lead removal levels and ven years was sllowed, until 1989, co
echlevs the aiv load standard through engineering controls (Because of

.court delays, vhis date later became 199%1.)

Thae indgztry was shocked., A broad based legal ohsllenge was mounted by
the Lead Industiies Association; but the courts finally rajecved all of
ths arguments, and the last apperl Wae exhausted in 1981,

In general, the affirmative sctions of the industry, including both Buick
and Hevculansws, were to move forward with changehouse eand cafstveriz
construction projects, lmplement mandatory vespiratoer Wear, lower medical
removel levels, modify numarous other sdministrative programs and training
programs, and continus te deal with engineering controls undey the 1974
citation PMA stratapgy., While {t Ls difflcult to separate OSHA lead
controla from community alr lead controls and somstimes diffieulc to
gepavats tham from process improvements, aach of Dos Run's facilities
spent in the order of $10 millien each since 1978 on capltal improvements
snd increased costa sipgnificantly with training, monitoring, MRP removal
costs, resplrators, and numerous personnel to administrate, operate, and
maincain new pregrams and squipment. (The Bureau of Mines has been
vorking on an estimate of the total costs of these programs.)

Both S5t. Joe and Amax Lead of Miszouri, in anticipation of strict
enforcement of this unachievable standard, stepped up efforts to identify
s new generation of technelopgy. 5t. Joe invested a million dollars in
support of the QSL research in Cermany, Wnen efforts their seemecd
marginal, they spent sbout $12 M in developing a chemical process begun
garlisy by BOM which lsached concentrate with Ferric Chloride, purified
and crystalized out Lead chloride. The final srep was an electrelytic
production of metal in a process sctep developed with ALCOA,
Unfortunately, the process was far more expsnsive than ant{cipated due to
the poor ¢sll efficiency achieoved. Other processes were also visited and
seudied, AMAX, likewise, made a review of these technologies and provided
concentrates for & tvial run in Finland of the Outokumpu Oy flash smelting
and sleetrie slap cleaning process, At that time none of the processes
ware determined to be either teehnolopgically or economically feasible.

Both companies continusd te monitor the progress on these processes,

Wieh the inauguration of the Reagan Administration ond the announcement
that they would be moving on "Regulatory Refovm,” thé lead induatry saw an
opportunity to get & veview of what it envisioned as an imposzible
standard to achieve, c¢ortainly with regavd to aiy levels and poasibly with
regards to blood lead gosls, Since various {nduscry segmentas within LIA
had different needs, the verious groups within the industry diverged in
repard to how to scek te take advantage of regulatory veform, The primevy
lesd industry brainstormed all possible options short of legislative
rellef including variances, extended settlament agreements in cthe context
of snforcement actionz, and new rvule-meking. A revised "integrated
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primavy standard" was drafted and propossd by §t, Jee. A mesting of
principals, Jehn Wright, Bob Muth, and Allen Booth, was set up in 1987
wich Thorne Auchter, then Assiatent Secrerary of OSHA, to indlcace the
serlousness of tho need for relief, On the day prior to ths mmeting,
however, ASARCC announced that it had been mocting separatsly and intendad
£o axecute a three way agrsement, & "triparvtite agreement” batween OSHa,
§ha unien, and ASARCD as & method of managing what was expected under the
lexd standard. These agreements would be renewed svery three Years. 5t.
Joe and AMAX felt these agroements raised serious lsgal {ssues and would
be subject to political whiplash since any of the three partiss could
withdraw. They could also bocome integrally intertwined in the collective
bargain process with time., 5t, Jos, at that tims, was grill hopeful that
somethlng "permanent! could emerge from the process that would survive
changes in policical administrations. Unfortunataly, the current
edministracion wae learning ebout this time that the American press and
the American vorer were not sympathetic to "rapulatery reform,"

After the defection of ASARCO, each company took its own counsel as to how
to approach the problem., In May of 1983, St, Joes applied to OSHi for &
permanent variance with supporr of the local Tenmstevz 688, The wariance
sought three major forms of relief: (1) $10 million of additional
projects wers proposed ovar 4 é-year period as an {nitial cap on
anpineering concrol expenditurss, (2) that blood lead tripggers would be
ratcheted up or down %o keep the impsct of the number of HRP's at a fixed
perventage of the work force, (3) thatv respirstor protectien factors would
be adjusted to allow currently available respirators to continue tec be
used, Ye held endless mestings with policy and variance peopls in
Washington over & several year period discussing the meric and legality of
pur approach and 0SHA arguing the acceptabllity of cripartite, We had
inspections of the plant and engineering control plans were proposed.

0814 koew Louw thels own consultanc's reporct (Charles Rivers Assoclates)
that the standard was not achievable and had modified, as mandested by the
courts, thelyr pesition to state that only thoss controls economically and
technically achievable ware required. St, Jos contemplated forcing a
showdown on the permanent variance through the hearing and court process,

AHMaY, {n the meantime, had been able to reduce thely blood leads sven
fastsr than the other primaries, partially due to work interruptions,
partly due to a younger work force, and partly due to their cleanroom
.concept. At any rate, while the rest of the industry was still receiving
variances, AMAX took the gtep £s ratchet to the final 50 blood lead
standard, Wich this step taken thus one of the potentislly business
threavening problems zolved, they decided to abandon the concept of
ipermanent relief" and apply fox a 3-year PHA relying on the old 19874
citations, This rellef was obtained in 1985, ‘Interestingly, it may have
bean $t Joe'a dogged insistence on the permanent step that made OSHA
accept AMAX's pather clever proposal rather than hanging on for
tripartite, This step was taken successfully and following Lehind that @
permanent respirator varlance was requasted, daking for a 10 fold incresse
{n the allowabls concentration for use of the sgtandard half face negotive
pressurs reepirator. In the end, afrer a laborious interchange, OSHA gave
them a 2.% fold increass end a complicated set of conditions to go With Lt
including a prohibition against further blood lead relief. Thiz reliaf
was not achieved untlil the spring of 1986,
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St. Joe, observing political realules and AMAX's success, alsoc gave up the
allusion of permanent rslief and applied for o five year PMA, which was
grantod effective Fabruary, 1986, In December of 1986, tha final
ratcheting to the 50 blood lead standard wae made, snd appllcation for &
permanant rtaespirator varlance was filed., That variance is still pending.

It wae reasonable to belisve at this point, early 1986, that OSHA had mada
ite peace with the Primary Lead Industry and we would be allowed to
coexist by continuing to improve our facilities within the structure of
the five year PMA‘s. ASARCO, having arguably spoiled the possibility of
permanent veliaf for the industry with theix triparvite agreements,
declded In late 1986 that theses were mot the Eutopla's that they
orfginally envigioned. Az they began expiring, they had five of them,
they decided not to renaew them, .As a vewult, a lettar was sent oul
indicating that all of the ASARCO facilities should be given well to wall
inspections to determine compliance with the lesd standard, following the
expiration of the agreements, While this has not been done In all ceses,
they have been initiated in the East Helena smeltar and are about to tlose
that inspection,

While Lt 45 too early te fully analyze the impact of the recant
inepections at Herculaneum, it i{s not clear vhat the rules of the process
have chapged, O5HA has visived the plant at least once a year over this
decads without any prior indication of deficiency in our program, or with
the reliance on PMA's. ‘

FLUOR - 06582



