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Plaintiff, for cause of uction against the de-
fendant, states:

o e AT

I. That on and prior to the 22nd day of July

r *

19 33, the defendant was a covporation and was, on and

prior to phc aforesald dete, cerrylng on its business in

the City ofWiukegrn, County of Lile

» and State of K
Illinoic, and did maintain, opurate und control a plarnt
.-

or factory, in trc uforeszii city, county, and stnte; .

and 1in the prosecution and carrying on of its buaslness, .

H
¥ i
the defendant did usc and employ and operate, divers ' ) %ij':

machines, tools, and implemeats in the manufacture of

divers of its products ané in the course of sald munu-

facturec, ths defendunt did employ a lurge number of

employcca.

11. That at the said time and place reforrpd to

aforesa

P TS acahiuiadand nagper £ 29708
' I3
~

ld; and for a long time prior thereto, to-wit:

since 192t , the plaintiff was employcd by tho defendant

as o levarer , and did
hendle and assist in theo bhurdling of various foruws of rsbestog ’
Silipo , sl

o i, & ol it nene . el tne plaintiff,
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pursuance of his dutles was required to operato and
cssiat In the operation of varlous powor drivon machlnoa
then and there used by the defendant in tho manufnctiure
of itz aforesald products, and wns required to work in
and about the room in which tho aforcsaid machines, :
apparatuses, ond devices were in operntion.

111. That the plaintiff was cngaged in the efore- o

o ek ot e

: s2id work in-various rooms then and thore maintained by -
{

ths defcndent where a larpge number of employses were en~
goged in tho furtherance of tihvs defendant's processen

1 of manufecture and thot in the sald operation of tho
! .

aforcsaid machines and the handling of thc aforesaid S

materials,

voatier . ROt

thon and there in the process of manufaciure,

divers large quantities of dust of a delcterious nature 7

wore caused to be thrown out and to permecte the air in-

and about the szld room or rooms whwere the plaintiff

— w2 s requlred to work; that said cduots werc of a nolure

well calculeted to ciuse injury to the plaintiff by the

inhalotion thoreot. :

o e
.-

1V. ‘“PThat the plaintiff was at all times hereln-

after mentloned in the

—
.%

on ol
exerglss o3

caution for nis own personal safety crd did not know,

1

.
e sy e v Ve

T nor by the oxcrcise of said degree of care, by one of ’

A
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his experienco and intelligence engased in  .:e same or

QA e T

cimilzr line of wori could heve known, nor could he bo

) reasonuably expected to know of, or appreciate or anti-

cipate, that said dusts were injurious to the health,

V. PFlaintiff further aays that the defendant

knaw, or in th

e gxercize of criinary carce and cuaullon

R S Lt

et

'

$
¥

-m1rm~¢ww#@hhwﬁva”*‘””'




-
o . would hive known thet the cloresaid dust was of an in-

Jurlous chardcter und thit the contin.ed inhalation of

the same by the plaintiff vould then and there cause in-
Jury to the plaintirf.

VI. That it became and was the duty of tho de- :
fendant to warn the plaintiff of the naturc of the gaild o /
dust then and thore piven off as a rcsult of the said o 'f ‘
procosses of mamufasture bul thal the defondant, regard-

less of his duties in the prenises, negllipently and

o bh o e

carclessly f21led to notify, infoma, or warn, the plain-

tiff thercof.

P

VII., That the plaintiff contlinued to work in

v

end about sald noxious dusts and was exposed thersto,

for n long perilod of time, to-wit: 7 yenrs,

] in conso-
guence of walch he rontracted an injury and disease

hereinafter set forth.
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Count Two

Plointiff horeby adopts Paragraph I, II,

I, IxrT,

P IV, V, and V1I, of his first count as paragraphs I, II,
111, 1V, V, and V1I of this, his second count, and procecds
age follows:

VI. ‘that 1t then and there bnecame and was tho

duty of the aevfendant to excrclse ordinary care and cau-

(S ,»«Tm: e o meros
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tion to furnish the plaintiff with 2 reasonobly safe

.

place to work; that the defendant negligently falled to

: observe its duty in the premices in that 1t failed to

-3
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furnish:

a. adcaquatc and efficient blowers

b. adequate ard efficicrt ventilating devices

¢, edcquate and cfficient suctlon funs to collect
the injurious dusts as aloresnld
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Thnit the aforesald blowers, veontilating devices, and
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suclion fang were then and thorec avallable and were

then and there delng used by employers engapged in tho

same or similar linc of monufucture of which the de- \.‘
fendant had knowledge, or in the cxerclse of the ordi- .
nary carc and cautlon would have had knowledge and ”;.
thet the cfeorecald devices were practicable and dealigned
for the purpose of collectling and ridding the zir of

injurious dusts.

Count Three ' R
Plaintiff heroby adopts Parugraph I, II, III;
Iv, and V, of his first count as paragraphs I, II, II1,
Iv, and V, of this, his third count and procccds as
follows: -

VI. That it then and therc became and was the
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duty of the defendant in the exerciso of ordincry cars
/,; and caution to furnish the plalnLiff with proper and
efficlent masks or respirators to be uscd or worn by
the said plaintiff which would effectively prevent the
plaintiff from inhaling the said dust caused to impreg-

nate the alr in the ro

o oy rooms in which the pisinlilfl’

}
i. was then and thero employed .
; ) That the eforesaid masis and respirators were - )
"2 fhen nnd thero svaiinble and were belng used by omploy- '
i ers engaged in the same or similar line of mamufacture
§ of whlch the defendant had knowledge or in tho exercise .
4,§ of ordinary care and caution would have had knowledpe
i and that the aforesnid masks and respirators were prac-
‘ % ticable and Aceigsned for the purpese of proevenilng Liac
irhialntion of szid dusts; that ihe dofondunt nogligently ' i?

fuiled to furnish or provide the plaintiff with proper
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MASKS Or respirators.

Count Four

Plaintiff herecby adopts Paragraph I, II, ITI,
IV, and V, of his flirst count as puragraphs I, I, 1II,
1v, and V, of this, hils fourth count, and proceeds as
Toliovia:

VI, That 1t Lecame and was the duty of the defcn-
dant 1n the c;crcisc of ordinary cnro and coution to
moisten and wet down, by means of water, the aforesaid
dustf materials; that it was feasiblc and practicable
to kecp said dust down in th.e room or rooms in which
the plaintiff wac rsqﬁircd to work, by means of watcr
as aforesaid, and that thcvdefendant hed knowledge, or
in the exsrcise of ordinary care and cautlon, would
have had knowledge that said method of keeping down the
dust was regularly and commonly uscd by cmployers cn-
gazed in the same or similar lirne of manufacture, but
that the defendant did not observe his duty in the
premises, but to the contrary, negligently and care-
lessly failed to moisten or wet down, by mecans of
water, the nforesald dusty materials or dusts arising

from the processes employed by thc defendant.

Count Pive
.Plaintiff hereby adopts Paragruaphs I, II, III,
of his first count as paragraphs I, II, XIl,of thils,
his Ffifth count, and procecds as follows:
IV, Plaintiff further =ztatos that the defendont
well knowing the danger of thce continued inhalation of

dusts by the plaintiff and the consequent injury to his
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hes tth, wilfully an? wianlouly and wiwn consclous indiff-

RN

crence Lo the life and health and sufety of the plaintiff

falled to furnlsh a reasonably sufe place for tho plaintifrf

to worl in, and wilfully and wantonly instructed, ordered, ~.
und required tho plaintiff to continue with his work

without protcction by means of blowers, ventilating de-

vices or suction fans.

Count Slix

Plaintiff heredby adopss Paragraphs 1, XI, III, e v

e A e

of his first count as paragraphs I, II, III of this, his
sixth ecount, and prococods as follows:

IV, Plaintiff further statos that the defcndant
knéw that tho aforesaid dusts did then and there imperil,
and endang?r the life of the plaintiff from the coatinued
inhalation thereof, and wilfully and wantonly and with

conscious indifferonce to the life and health and safety '
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of the plaintiff, ordered, required and instructed the
plaintiff to procesd with hls work ond wilfully and wantonly

refused to provide the plaintiff with masks or respirators e

AR+ 2558 ke St

s

o ’ or other roasonable zpparatus to prevent the plaintirfl

T from inhaling the injuricus Custs.
The plelntiff concludes each and every ono of the
foregoing six counts &3 follows:

3 That as a direct conseguencc of the foregoing,

ey ST ] AASSORIS DI

- plaintiff became sick, sore, lame, amnd disordcred and will S

so remain during his 1ifc, ond Las become greatly cmaciated, ..;

111, and suffers great pain and znguish and will in tho future

N
Wl
“
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3¢ sufifer; that he iz stricken with an incurable discaso,

b el oy S0
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to-wlt: siderosls, pncumoconlosis, 3ilicosis, pulmonary L
tuberculosia, and various othier pulmonary nnd bvronchlal .
complicationa, and will so remain during his life; thatl i
he has paid out and incurrcd dlvers large sums of monoy

; in ond about cndeavoring to become cured of suid disenue, s

and has lost and will in the futurc continue to lose di- '“;QR

vors great gains and profits which he would have otherwioe

WL usens v o aw

made hecauso of said injury to his health, and on account

of snild Adiseascs, wherefore, plaintiff demands judgmont
against the defondant in the sww of TWENTY FIVE THOUSAND
‘DOLLARS ($25,000.00), and costs of this sult.

Thoc. ¢. Hollywood N
/*i' .Kttornecys Tor PlaintifT.
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UNITID STATES OF AMZRICA )
) ss. .
STATE OF ILLINOIS ) ~

IN THE DISTRICT COURT OF THE UNITED STATE
NORTHERN DISTRICT OF ILLINOIS
EAST=RN DIVISION

JCHNS-MANVILLE PRODUCTS

V. g No. 4563
)
CORPORATION, a corporation )

MOTICH TC DITMISS

~

Now comes JOHNS-MANVILLE PRODUCTS CORPORATION, a
corporation, by Heth & Lister, its attorneys, and moves the
Court that the above entitled cause bs diemissed, and gs
grounds for said motion defendant shows unto the Court thaet
plaintiffte complaint is substantially insuffioiernt in law

.

in the following particulars: %"
H

i. The complaint purporta to state cause or

causee of action by setting forth duties allegnad to be

Smpoged by the common law on the defendant as employer of
the plaintiff; violations cf such alieged duties by the
defendant; and injury to the plaintiff by alleged occupa-

tione) disease or diseases arising ouil of ths employment.

b e,

{a) 1In the absence of valid etatutory
provisions there are, and during the times in
piaintiff?s complaint stated were, no duty or
duties imposed by law in the Suate of Iillinois
on the defendant, as enmsloyer of the plaintifr,
regarding allsged occupational diseasss contract-
ed by pleintifr.

¥

o b s o

{p) In the absence of valid statutory pro— z
vislons there was and ig, in the 8tate of Illinois,
no right of action at izv by an employee against
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nio vumploysl fur injury due to osccupntionul diseass
or discases arising out of the vamployment.

2. That had there been, prior to the effective
date of the Workwen's Compensation Act, a right of action
under the Common Law for the matters and grievances alleged
in cald complaint, such right of action was and 18 barred by .C{g*,
Sections6 and 11 of the Workmen's Compensation Act. (Pars.

143 and 148, Chapter 4€, Smith Hurd Pevised Statute.)

WHEREFORE, . dofondant, JOUUS-MANVILLE PRODUSTS . T
CORPCRATION, o coroc*atlon moves thut plaintiff's actlon L

may be dismissed as to 1%; that plaintiff take noyh;ng by

hise suit, and that this defendant go hence without day. AR

2 v;ﬁﬁ

. Attorneys <or Defendant,
JOMNS-MALVILLE PRODUCTS CORPORA-
TION, a corporation.

STATE OF ILLINOIS §
:3:
COUMTY OF C O O X

JOHN J. FLYHUN does hereby certify that he is one
of the attorneys of record for the defendant, JOHYS-HMANVILLE"
PRODUCTS CORPORATION, a corporation; that in his opinion the
forcgoing moiion is well founded in point of law and that 1t P
is not interposed for the purpose of delay.

8ubscribod apd sworn to befor
me thisg 2& day of July, 1935

F‘L_
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