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JIRD CIRCUIT HEARS CHALLENGE
TR CONSTITUTIONALITY OF PENALTY SCHEME

Okal argument on the guestion of Lhe consl:lul:onahly of

iR7ative enforcement of civil penallies was heard en

par[icipal in the couwri’s initial decision in F_‘rank Irey,
Jr., Inc. A OSAHRC and Breanan (OSHC 1283) heard
ihe case asWhe result of their granting Irey’s pelilion for
reconsideratiy (Currenl REPOT( January 9 P 923)
McNeill Siokgs of the Atlanta, Gal, law firm of Siokes,
Boyd & Shapirayrged the cou rt{o adopt the minority opinion
expressed by Cilguit Judge John J. Gibbons in the original
decision. GibbonX dissented on the ground that the ad-
minislrative civil fignally scheme violates the right to a jury
irial gvaranieed b} the Sevenih Amendment lo the U.S.
Conslitution. The fall that the Acl permils the delermina-
tion of a civil penalt}} without jury trial, which can be re-
‘duced to an in persokam judgmeni renders the law un-
conslitulional, Stokes Zpnlended on behalf of Irey. Any
statule that includes adipinisiralive enforcement of civil
penzlties wilhout {rial de mgvo is unconstitutional, according
{o Stokes. In fact, the attd
petilioner's case rises or fallg on this issue,

The Government’s defense oithe stalute was presenied by.

Michael H. Slein, attorney, UAS. Department of Juslice,
Washinglon, D.C. Stein argued th3{ the Act's penally scheme
makes a good deal of praclical sen¥p since it provides unifor-
mity and efficiency in enforcemenRpf the Jaw. Slokes sees
the employer who must defend himseY against penalties and
cilations as the “forgolten man™ in thijargument. Stein also
contended that a jury would be at a disa¥{vantage because of
its Tack of expertise in the area of occufati
health. ’ ;
Two other Courts of Appeals have heard gumenl on lhe
ideplical issue of the  conslitutionality of \he Act's civil
penally provision. ‘Atlas Rogfing Comparyy, Inc. (No.
73-2249) is pending before the U.S. Court of Ap
Fifth Circuil and Dorey Electric Company (Ng. 74-2181)
is awailing a delermination by the Fourth Circm\ (Current’
Report, January 2, p. $12.) . .

If the Government prevails in jts defense of the AN's con-
stitutionality, the U.S. Supreme Courf has discrefon lo
review the case should the. employer decide {o appeX. On
Lhe other hand, if the disputed section of the Occupali nal
Safely and Health Act is declared unconstitutional, the
Courtl is obligated to hear the case on ils merifs.

The Third Circuil will {ake the argumentsin Irey under ad-’

visement. Chief Judge Seitz, Senior Judge Staley, and Circuit”’

Judges Van Dusen, - Ald:sert Adams. _bebons Rosenn.
Hunter, Weis, and Garth heard the case
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SEEK DAMAGES IN SUIT: OTHER SUITS FILED -.

e e e,
A class action suit charging Johns-Manville Corporation,
Denver, Colo., and- four other asbestos firms with

negligence in exposing employees fo dangerous health

> harards was filed in the U 5. District Court for Lhe D1slnct
of New Jersey.. ° T o e

ceupational Safely and Health Act's provision for ad- ’

ney for Irey stressed Lhat the-

eals for the

’ Crossroads Va that klned 14 workers m March 1973.

163 FORMER RAYBESTOS-MANHATTAN WORKERS _

The plaintiffs include 163 former employees of
Raybeslos-Manhattan, Inc., who, according to the Palerson,
NJ., law firm of Gelman and Gelman, are seeking §1 million
each for compensalory damages and $1 million each in
punitive damages. Most of these workers have filed workers’
compensalion claims against Raybeslos,

The suit charges that J-M as well as the Asbestos Corpora-
tion of America, Garwood, N.J., and lhree Canadian con-
cerns, Bell's Asbestos Ltd., “Asbestos Corporation, and
Cassiar Asheslos Lld., ignored scieniific data and medical
evidence that should have prompled them 1o lake more
stringent safefy measures, The Raybeslos plart, which
made brake shoes, was closed in 1973. )

Sunshine Mining Suit

A suit seeking $56.9 million for properly damage, and $5
million for punitive damages was {iled in Boise, Idaho, by
the Sunshine Mining Company of Kellogg, Idaho, relating lo
the May 2, 1972, underground fire that killed 91 miners.

The suil names Mine Safety Appliances Company, the
Callery Chemical Company, and PPG Industries, Inc., as
conspiring o fail to mform the mmes of dangers in the use of
po]yurethane Toam. - - -

Nerve Dlsorder Suit
" A former ‘empldyee of Columbus Coated Fabrics plant fil-
ed suit in Ohio's Franklin Counly Common Pleas Courl for
$1.5 million in damages against Borden, Inc., Easiman
Kodak, and nine chemical company supphers in cannecl:on
with total disability from peripheral neuropathy. "

The suit claims the defendants should have known that the
chemicals to which the workers were exposed in the plant,
including the plaintiff in this suit, were dangerous and hazar-
dous to the health of the workers. -

Some 56 former employees filed suit 1ast September 4 and
fwe others [1led suit Janvary 24.

Cfane ACCldem Suft | ::_ . :
Su:t was fited in an Arkansas federal courl asklng $750 000

in damages following a crane accident in which "one .

employee was electrocuted and the plaintiff was m)ured
severely. .

Grove Manufactunng Company, Ph!!adelph:a Pa was
charged with negligence in the design of the crane, which
had no proteclive device. The suitl said Grove had a legal
obligation to post conspicuously a warning to persons who
would be using the crane that there was a hazard of elec-
lrocuhon in operahng the crane without safety devices.

Bailey’'s Crossroads

“AUS. grand jury in Alexandria, Va., asked U.S, Attorney
General Edward H. Levi lo appomt a specna] prosecuior fo
mveshgale an alleged coverup consplracy by government of-
ficials in the collapse of a high rise construction at Bailey’s
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" STEIGER OBJECTS TO NlOSH CONTRACT

T0 DEVELOP ACCFIEDITATION PROGRAM ’

Objechons to a contract for -more-than a half million
dollars awarded by the National Instilule for Occupational
Safely and Health were voiced by Congressman William A.
Sieiger (R-Wis) in a series of letters and meelings with
NIOSH officials, ot e

.~The $543,780 amount was aw arded 1‘he Jomt Comrmssmn
on Accredilalion of Hospitals, Chicago, T, , 1o develop a
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