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susstct:  Materials for Preliminary Briefing on Asbestos Ban

Attached are our comments on the existing definitions
of the products involved in the ban and asbestos itself,
the environmental issues to be explored bhefore the
issuance of a formal environnental assessment, effective
date considerations, and the kinds of things the Commission
may wish to include in its Section 9 findings. We are
currently working to fill the gaps in our knowledge
about the effects of the ban as quickly as possible.
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May 13, 1977

pefinitions of Products

a) MArtificial Firceplace Ashes

We generally concur with BES's definition. Some
clarification may be desirable, however, concerning the
fact that the gas log itself, which may contain asbestos
as a structural component but which is not a source of
free fiber availability under reasonable or foresceable
use, is not the subject of the ban unless the log comes
"frosted" with asbestos from the factory (we estimate
that less than 10% of all gues logs are frosted). There
has been some confusion on the part of the industry on
this point. ~

b) Patching Compounds

Again, we concur with BES' definition. Examples of
specific products covered by the ban might be: spackling
compounds, tape joint compounds, caulking compounds,
crack patches, putties, and other ready- or pre-mixed
substances intended for patching or sealing walls,
ceilings, etc. Roofing patch compound could be included
in the definition, but this is currently unclear. Further
guidance regarding which products the Commission would
like to include in the definition is needed.
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What asboestos is, where it comes from, how it is used.

"Asbestos" is a general term for any ol several —=—--——-—r—
varicties of minceral fibers composed of silica, oxygen,
hydrogen, and other elements such as sodium, calcium,
iron, or magnesium. 1/ The name is derived from the
ancient Greck term for "incombustible". There are six
basic varietics of ashestos minerals which are found in
fiber form: chrysotile (the most common variety, and that
ordinarily found in asbestos-containing products), an-
thophyllite, amosite, crocidolite, actinolite, and tremolite

, (the material to which the name "asbestos" was originally

- given). For the purpose of the proposed ban on certain
products containing "free" asbestos, we have tentatively
defined "free" asbhcstos fibrrs as these which are not
bound, woven, or otherwise locked in by resins or other
bonding agents, or which can recadily become airborne
with any rcasonable or foresceable use.

Most of the world supply of commercial asbestos is
chrysotile, the fibrous form of serpentine. The largest
deposits are in Canada and the USSR. Canada is the
larcest world exporter (over 1.1 million short tons in
1975), though the USSR is now the world's largest producer
(2.5 million short tons in 1975). South Africa is the
world's third largest producer. About 95 percent of U.S.
raw asbestos consumption is imported; over 95 percent
of U.S. imports are from Canada. Small amounts of as-
bestos are also mined in the U.S., mainly in North
Carolina, Arizona, California, and Vermont.

Asbestos has a variety of industrial uses related
to its heat and moisture resistance. 1In patching compounds,
asbestos fibers are used to reinforce the material as
it cures (i.e., to control shrinkage and cracking) and
as the compound is alternately exposed to heat, cold and
moisture after curing. Asbestos also provides a measure
of sound and heat insulation to the material, and enhances
the workability of the compound (e.g., during troweling).
Various other desirable characteristics of asbestos in
patching compounds are outlined in BES' draft working
paper of May 6.

In artificial fireplace ashes, asbestos is used to
simulate glowing embers which are either glued to the log
or are sprinkled on and about the log and the fireplace
bed on which it rests. The effect created by these "cmbers”:
when exposed to flames from the log's gas jets is decorative,
and does not affect the performance of the log itself.

1/ See BES draft working paper, 5/6/77, M. Rivero.
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Environmental Issues

Asbestos is a ubigquitous mineral fiber that has been

‘used for many years in the U.S. in occupational settings

(primarily building construction). - This has led to low-
level, but widesprcad consumer exposure. Asbestos is found
in the air, water, and land (in minute concentrations rela-
tive to those found in or ncecar asbestos mining or procecssing
facilities).

The elimination of asbestos from consumer patching
compounds will reduce environmental asbestos fiber release
from all patching compounds by less than 5 percent. This
constitutes a ncouligible percentage of all asbestos fiber
release. Disposal of present inventories is also expectecd
to pose no significant problems since it would account for
a miniscule portion of all asoestos disposal. Similar
the elimination of asbestos from gas log emberizing kits
is not expected to reduce frece fiber emissions significantly,
either nationally or regionally (most of the manufacturers
are located in California). Further, the staff is issuing
guidelines to minimize consumer exposure to floating fibers
during clcanup and disposal of embers. Thus, no significant
effects are expected from the ban itself.

The potential environmental (i.e., hcalth) effects
of the use of substitutes, is however, an issue which
needs further study before we can prepare a complcte
environmental assessment. To the best of our knowledge,
there are tw currcntly-available substitutcs for asbestos
in artificial fircplace ashes, and two substitutes for

“asbestos in patching compounds. We currently have no

information concerning the safety of the ember materials
(one is a synthetic fiber and may be similar in shape
and size to asbestos). Animal testing is underway to
develop a body of knowledge about the patching compound
substitutes; no conclusions about their safety have yet
been made. Thus, although we cannot show evidence that
the known substitutes are hazardous, we also cannot show
evidence that they are not.

This discussion is linked to the notion that specific
chronic hazards policy decisions may become necessary on
the question of how the Commission wishes to treat potential
or suspected, bi:t not proven, carcinogens and other long-term
or chroni¢ healti Lacards. Mare labcratory testing may be
desirable before regulatory decisions on substitutes are
made. . : : .
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Effective Date Considerations

We are currcntly assessing the probable effects on the
relevant industries of effective dates of 30, 180, and 360
days after publication of the ban in the Federal Register.
It appecars that many of the gas log manufacturers have
already ccascd shipment of asbestos-containing merchandise.
We expect that the gas log manufacturers can produce com-
plying (non-asbestos-containing) merchandise for shipment in
a relatively short period of time (perhaps 30 days after
publication) with less disruption of manufacturing and mar-
keting practices than can those manufacturers of patching
compounds who have not reformulated thcir products. Both
groups, however, may have considerablc difficulty in tracing
their products through the channels of distribution, which
often may be long and complex. We know little about the
current state of inventories at various levels of distribution
at this time. We are attempting to determine typical
turnover cycles, etc., as we further define the products to
be covered by the ban.

We are also assessing the potential effects of a
prospective versus retroactive ban (i.e., one applicable to
products in distribution channels as of the effective date).
A retroactive ban would probably result in greater total
cost to and disruption of the industry than a prospective
one. Further consideration of the potential benefits to the
public of a retroactive ban is needed. We have no informa-
tion to I.adicate that a retroactive ban would significantly
reduce total annual fiber release. '
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(a) The degree and naturc of the risk of injury.

To be submitted by BBES and the Medical Director.

(b) The approximate number of. consumer products, or
types or classes thereof, subject to the ban.

. This ban covers two basic kinds of consumer
products: artificial fireplace ashes, and patching com-
pounds, including tape joint, spackling, and caulking
compounds, crack patches, putties, and other substances
intended for use in patching, masking, or sealing cracks or
holes in walls, ceilings, etc.

The Commission estimates annual sales of arti-
ficial gas logs or emberizing kits potentially subject to
the ban at 25,000-30,000 units, assuming a sales rate of one
emberizing kit per log. Some of these logs come "frosted"
with asbestos, in which case the entire log would be banned;
others come packaged with emberizing kits included; still
others are sold independently of the emberizing kits.

The Comunissio:. is currently investigating the
category of products called "patching compounds" to deter-
mine which products should properly fall in that category
and how many units of production ar® inventories might be
subject to the ban. There may be millions of individual
units of product in distributiosn which would be banned.

(c) The need of the public for the consumer products
subject to the ban, and the ban's probable effects
upon the utility, cost or availability of such
products to meect such need.

Artificial fireplace ashes serve a decorative
purpose, and do not materially affect the actual performance
of the log, its gas jets, or its ability to provide heat.
There is a certain aesthetic desirability, however, since
the product (the gas log, ashes and embers) is intended to
simulate something, i.e., a real burning log. To the extent
that artificial emberizing material enhances consumers'
enjoyment of the product, there is some perceived neced for
the material.




Patching compounds, though used primarily by
commercial conciructicn workerc, are alase used by consumers,- --
and are uscd for the patching and sealing of holes, cracks,
etc., in and around the houschold. As such they are thercby
subject to consumer maintenance, including sanding or
cutting, regardless of who the installer was. The compounds
are used to cover holes and cracks which might otherwise
lead, to structural damage, energy loss, and lower property
value. Not all patching compounds contain asbestos. 1In
those that do, asbestos is used as a structural reinforcing
agent. There are no substitutes for patching compounds in
these applications.

The elimination of asbestos from these products
will necessitate the use or deveclopment of substitutes which
have similar properties to those of asbestos, or which
impart similar qualities to the product. There are two
known substitutes for asbestos in artificial fireplace
ashes. The use of these substitutes is already growing in
the industry; it is not expected to affect the utility
consumers derive fiom the product. One substitute's
renvorted cost to producers is about ten times that of raw or
milled asbestos fiber. This may lead to a price rise for
some scparately-sold cmberizing kits (which currently sell
for about $3-$5). This is not expected to affect signifi-
cantly the price of frosted gas logs, however, since the
"frosting" constitutes a negligible percentage of the cost
of the item. No effect on the overall price level of gas
logs is anticipated. Neither the availability of the
asbestos substitute to producers nor the availability of
non-asbestos-containing logs and cmberizing kits to corn-
sumers 1is expected to be restricted significantly by the
imposition of the ban.

We currently are aware of two substitutes for
asbestos in patching compounds. Some industry sources have
reported that at this time the substitute formulations are
not as effective as asbestos-containing formulations in
controlling shrinkage and cracking over a period of several
years. The pliability of some compounds may be diminished
somewhat as well. This may adversely affect the utility
derived from the product by consumers until such time as
improved substitutes are developed and are available to
consumers. The use of substitutes is not expected to have a
bearing on the other properties of patching compounds (e.qg.,
color, smell, sandability, etc.). A study performed for
OSHA on the effects of reformulating certain kinds of commer-
cial patching compounds estimated a 12-13 percent price
increase associated with that rcformulation. Similar incrcases
may occur in the consumer segment of this market for some
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products; for other products, there may be smaller or
larger increases (if any). Prices currently vary over a
fairly wide range among and between products; thus, direct
price comparisons of asbestos-containing versus non-asbestos-
containing brands may not be useful at this time. The
availability of asbestos-frece patching compounds may be
restricted to some extent. We are currently investigating
alternate effective date recommendations. It appears that
those patching compound manufacturers whose products are
already asbcstos-free may have a temporary competitive
advantage (in terms of availability in distribution and to
consumers) over those firms whose products will have to be
reformulated.

(d) Any mcans of achieving the objective of the ban
while ﬁinimiz;pg adverse effects on competition
or disruption or dislocation of manufacturing and
other commercial practices consistent with the
public health :nd safety.

The primary method by which the Commission can
minimize any adverse effects of the ban is to adjust the
effective date. As discussed above, the cost and avail-
ability of substitute patching compounds may be signifi-
cantly affected by thc chosen effective date. The Com-
mission is currently considering effective dates of 30, 180,
and 360 days after publication of the ban in the Federal
Register. A date will be chosen which reasonably considers
the potential effect of a delay on the public health and the
relative =2concmic impact of such.a decision on the industry
and o1 consumers. ’
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Memor‘andum | WASHINGTON, D.C. 20207

UNITED STATES GOVERNMENT

DATE :

T© ' : PFrancine. Shacter, TAD/OSQ% :% May 20, 1977

THRU Joann Langston, AED/HIA / =

Walter R. Hobby, Acting DAFD/L:A hconomlcs

" Warren Prunclla, Acting Dir., Econ. Prog. Wr&’?ODlv ./HIA
FROM : Dale Ray, Econ. Prog. Anal. Div./HIKDQ

SUBJECT: possible Section 12 Action on Asbestos

It has come to our attention that the Commission's
decision to ban free asbestos in certain products under
Section 8 of the CPSA may be supplanted by or supplemented
with an imminent hazard action under Section 12 (which
can be undertaken regardless of the existence of any other
rule). We would like to point out that our preliminary
analysis and comments concern a Section 8 ban that may
extend to products in distribution channels, but not to
" - products in consumers' hands.

Under Section 12, the Commission may require a recall/
repurchase by the manufacturers, distributors and retailers
of the products (i.e., artificial fireplace embers and
patching compounds containing asbestos). We see some
problems in this regard.

Gas Logs

We foresee severe adverse economic effects on the gas
log industry should a repurchase proceeding be_instituted.
Though a voluntary recall is currently being performed by
the manufacturers through all known levels of distribution
to eliminate any further sale of asbestos-containing embers,
a total repurchase of perhaps 10-20 years worth of production
could not be performed easily.

The most immediate problem here is one of traceability:
determining exactly where every emberizing kit is located
would be considerably more difficult and costly than
simply offering, as is the current practice, to replace
asbestos-containing kits with asbestos-free kits as soon
as they are available. This is primarily because emberizing
kits are not generally content-labeled; thus, it is diffi-
cult to discern asbestos-containing batches from asbestos-free
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batches except by shipping date in most cases. In addi-
tion, dectailed shipping records are not kept for many
firms unless the embers are sold as part of the log or

.part of the package. The more levels of distribution

there are, the more difficult the tracing process bhecomes.
For this product there are usually three or four "steps"
in the physical distribution chain.

‘Another problem arises in determining the effects of
a potential repurchase which may require guidance from the
Commission or the Office of the General Counsel. Gas logs
and emberizing kits are often sold separately, i.e., the
producer of the log may not be the producer of the emberiz-
ing kit. Once a log has been "emberized" by the consumer,
would the entire log be subject to repurchase? By whom?
Would the log manufacturer be responsible for providing a
$100 refund to rectify a problem resulting from the use of
another firm's product? Similarly, would the emberizing
kit producer be responsible for the cost of the entire log?
Of course, an actual determination of whose loy was coated
with whose emberizing material will be impossible in many
cases, especially for those logs produced before the advent
of non-asbestos embers. We know of at least one firm,
however, that has not used asbestos in its emberizing kits
for two years. It is clearly inequitable to require that
or any other firm to subsidize those firms which have used
asbestos by repurchasing emberized logs regardless of the
ember's origin.

In any event, a total repurchase would be very costly

‘to the firms in the industry, most of whom are small, and

many of whom derive the majority of their revenues from
gas log sales. Representatives of the Fireplace Institute
and several of the firms in the industry have indicated
that the basic objective of a CPSA Section 8 ban can be
accomplished in 60 days with little or no adverse economic
impact on the industry. It has also been indicated that,
in the event of a total repurchase under FHSA or under
Section 12 of CPSA, most of the firms in the industry could
be expected to go out of business. This may have signifi-
cant adverse effects on regional employment (primarily
certain areas in California); it certainly would have an
adverse effect on the availability of artificial gas logs.
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Patching ComEouhds

We have somewhat less information on the effects of
implementing Section 12 with regard to patching compounds.
Again, the most immediate problem (with or without repur-
chase) is one of product, brand, and manufacturer identi-
fication and tracing. Most patching compounds arec not
content-labeled; thus, identification of items containing
asbestos is difficult for wholesalers and retailers as we'l
as consumers. There is a relatively large number of retail
outlets and wholesale distributors for this type of mer-
chandise: there is concern on the part of some producers
that their accounts will simply send everything back that
has a given brand name,  whether it actually contains asbes-
tos or not. This may have occurred already in some instances.

We believe that an order or rule under Section 27
requiring producers oI asbestos-containing patching com-
pounds to report the brand names, batch codes, and estimated
sales and inventories of such products to the Commission
would be extremely valuable in identifying products subject
to the ban. We know that the costs of an extensive recall/
repurchase campaign to the industry are likely to be sub-
stantial for some firms; identification of all firms and
products involved will greatly improve our ability to assess
the nature and magnitude of these and any other effects that
may result from Section 12 actions.
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Memorandum WASHINGTON, D.C. 20207
2 3 "MAY 1377

TO :  Francine Shacter, TAD/OSCA . - paTEe:
Through: Assoc. Exec. Dir. for Compliance and Enforcement T
Through: Director, Division of Iniyofiion and Enforcement 'J”
FROM Charles M. Jacobson, Bcnﬁﬁz;a;/ﬁ

'SUBJECT : Commission Briefing on Proposed Ban of Patching Compounds
and Artificial Fireplace Log Ashes Containing Asbestos

As we indicated in our memorandum of May 9, 1977, there are two
aspects of the ban on the asbestos containing articles which are a
concern to us from a compliance and enforcement standpoint., These
are the questions of a prospective versus a retroactive ban and a
finite level of asbestos at which products would be considered banned.

We would urge the Commission to propose that the effective date be
prospective and ban only those products manufactured after the effective
. date. This is based on the considerations that the products which will
be subject to this ban represent only a small portion of the consumers
total exposure to asbestos fibers. Even with this ban in place, it is
not going to reduce the consumer exposure to asbestos fibers from joint
compounds which are already in place, fireplace log ashes which are
already in use, asbestos from automobile brake shoes, and all other
. sources of occupational, environmental, and consumer product exposures
* to asbestos. We would also anticipa*e that through the rulemaking
process of proposal, reviewing conments, promulgating a final order,
with some future effective date that the affected industry will begin
making the conversions fairly early, resulting in the amount of material
on the market containing asbestos being significantly reduced by the
effective date. To ban the offering for sale of anything after the
‘effective date would result in a need to purge the marketplace from
those limited numbers of items which may exist at that time. This
would place a tremendous enforcement burden on the Commission in that we
would have to enforce a ban which would stop thousands of retail outlets
from continuing to sell products alrecady on their shelves as opposed to
the responsibility for seeing that only a limited number of manufacturers
have ccased manufacturing these products. ECven if we are successful in
stopping all retail sales, we doubt that it could be demonstrated that
in the total asbestos picture, there would be any significant amount of
consumer protection attained over and above that which would be attained
by stopping the manufacture and future marketing of these products.

$US. GOVERNMENT PRINTING OF FICE: 1974 733.533/3¢04° 1-3

* asmrv— -y - - —— My —rur
- ~ v e - IR SR R T ST PO WY e ey = T eI



PR

DR Y

Page 2

Another consideration in the issue of a prospective versus a
retroactive ban is the nature of the hazard posed by asbestos. While an
acute hazard may well warrant a retroactive banning situation, a chronic
hazard, based upon long term exposure, would not appear to justify a
retroactive ban. = It is doubtful that the economic impact upon the
industry or serious resource committment on the part of thc agency to

~enforce a retroactive ban is justificd if in fact the hazard presented

by asbestos is chronic rather than acute in nature. An examination of
our experiences with Tris may be helpful in ascertaining practical
problems with a retroactive ban involving a chronic hazard.

Since asbestos is a ubiquitous mineral which appears in many forms
and is derived from many sources, we would suspect that almost any
product could have the potential of at least carrying some asbestos
contamination ecven tliough asbestos is not added as an ingredient.
Therefore, we feel that the final ban on the above mentioned products
containing asbestos should be based on some finite level of asbestos at
which they will be defined as banned. We are not aware of how this
could be defined at this time. However, we do not fecl that that is
reason to hold up the proposal of the ban. If we have no level available
to include in the proposal we would then suggest that the proposal
solicite comments from interested parties in an attempt to establish
such a level in the final order.
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’ Congress of (he Wity States
Touse of Nepresentatives
Washington, D.C. 20515

May 19, 1977

Hon. S. John Byington, Chairman
U.S. Consumer Product Safety Commission
Washington, D.C. 20207

Dear Chairman Byington:

We are deeply concerned that the Consumer Product Safety Commission,
in finally commencing action against asbestos-containing spackling compounds,
decorative fireplace ash, and tremolitic talec, elected not to ban these
products immediately under authority provided by the Federal Hazardous
Substances Act, choosing instead to proceed under the Consumer Product
Safety Act, a much slower process.

In our view, the proven correlation between exposure to small concen-

trations of airborne asbestos and the development of lung cancer and meso-
preducte as an "imminent"

thelioms amply justifies classification of thece pr
hazard to the public health" and warrants their immediate ban under Section
2 (q) (2) of the FHEA,

Ve understand that it was the feeling of a majority of the Commission
that regulatory action under the CPSA, while slower, would be less susceptible
to legal challenges, and thus that the decision does not necessarily represent
a determination that these products do not constitute an "imminent hazard."

~ Ve hope this is the case and strongly urge the Cormission, since it
chose to proceed under CPSA authority, now to seek an immediate ban from
the courts under authority provided in Section 12 (Imminent Hazards) of the
Consumer Product Safety Act. We would appreciate further clarification
of the Commission's position on the "imminent hazard" issue as it relates
to consumer products containing asbestos and, in particular, would like to
know whether the Commission is considering initiating legal action under

Section 12.

We would also be grateful for information as to what steps the
Commission is taking to seek out and evaluate hazards presented by other
products containing asbestos -~ brake linings, modeling compounds, wallboard
and textured paints, for example. Given the authority to seek an immediate
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ban under Scction 12 for those products known already to be unreasonably
hazardous, it would seem irresponsible to spend months, possibly years,
developing a final standard under CPSA for only a few producte, while
leaving many others in the same category untouched.

, Thapk you for your attention.

John E. Moss

/ . ./ . . . .
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Berkley Bedell
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cc: All Commissioners

Sincerely,
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“Andgew Maguire

Janf>s H Scheuer
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intracompany memo

to Mr. T. F. Mitchell ﬂ/ locaton Washington, D. C.
from J. M. Peters ‘ ) location Washington, D. C.
subject CPSC Proposed Ban - Asbestos date May 26, 1977

Attached is the material I picked up- today at the Consumer Products Safety
Commission consisting of the following:

1. Rough draft of proposed banning rules on asbestos.

2. Staff background materials on proposed rules.

3. May 19, 1977 letter from Congressman John E. Moss (D-CA) et al which is
critical of the procedure CPSC is using to ban asbestos.

It is my understanding that Kip talked with Sheldon Butts, the CPSC Assistant
Secretary, today and was advised the Commission will put the asbestos rule

on the agenda for their next formal hearing. This may indicate they will
attempt to expedite the rulemaking.

JMP:ms i//

Attachments
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SUBJECT :

UIITED STATES GOVERNMENT

U.S. CONSUNMER FPRDNUCT
SAFETY COMIVIGUION

- - 1., '
NMemoranaum WASHINGTON, D.C. 25207
The Commiscion : RC/'( pare: May 23, 1977

Through: Office of the Secretuary 1
Through: Margaret A. Freeston, Decputy General Counsel
Bcatrice C. Pitkin, OGC[;()

hsbestos -- Proposed Ban

The attached is a very rough draft of a proposed
ban under section 8, CPSA for consumer patching compounds
and fireplace ash containing respirable, free-form
asbestos. The draft is transmitted for review prior
to the staff briefing of the Commission on Wednesday,
May 25, 1977.

Although this draft is composed of materials contri-
buted by various bureaus and offices, none of these
staff units have had an opportunity to review this
draft. Secveral burcaus aind offices have nct completed
the materials to be contributed to this proposal. 1In
addition the format of the notice is not firmly set.
The purpose of this draft is to give the Commission an
idea of the scope of the preposal, to raise questiong,
and to obtain guidance from the Commission on further
prepar=tion of the proposal. :

In reviewing the draft, the Commission will note
that among the matters needing Commission guidance are:

(1) Effective date - BEA is currently cxploring
application cf the ben to gcods wmanufactured, 30, 160
and 3C0 days after publication of a final rule. A
rctroactive ban is slso possible.

(2) Definitions - It may be that several more
products could ke defined as consumer patching compounds.

(3) Banning criteria - Technical irnformation is
needed onp how to detect and/or test noncomwlying consuner
proaucts.

(4) Compliance strateay - Commission guidance is

nceded on measures to be usca for determining specific
products that moy Le covered Ly the proposed ban.  Under
section 27 of the Cr&d thw Commission can obtain informarion
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throngh_general orders,-special orders. (to.named. rersons) -
habpoenas, and rulemaking. In addition to determining

vy manufacturcs the products proposed to be banncd,
t1i2 Commission may use information obtained under section

// as to what other products contain respirable, frce-
fryrm asbestos.’

(5) The Bethesda Office will transmit backup
Information developed by the staff as soon as possible.

-
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CONSUMER PRODUCT SAFETY COMIMMISSION

Rcspifablé Frce-form Asbestos

PROPOSALS TO BAN TWO CONSUMER PRODUCTS

AGENCY: Consumer Product Safety Commission.

ACTION: Proposed banniny rules.

SUﬁMARY: In this document, the Commission proposes to

ban two consumer products containing asbestos that can

be inhaled (respirablc, free-form asbestos): (1) consumer
patching compounds, including asbestiform.tremolite, used
to join or repair walls and ceilings. (Sanding of the
product after it is applied relcases asbestos fibers that
can be inhaled); (2) Artificial fircpiace logs and ash
made with respirable krea form asbestos for use in
fireplaces to simulate log embers and ash. The Commission
is proﬁosing the bans to eliminate or reduce the risk of
aébestosis or cancer that may result from inhaling these

substances.

.

DATES: The proposeced cffective date of the bans is

days after publication of any final banning

rule. Comments must be submitted by

(insert date 30 days after publicétion of the proposal
in the FEDERAL REGISTER). There will be an opportunity
for intcrested persons to orally present data, views,

or arqguments on at

~




the_Office of the Scecretary by . e _

Those wishing to make oral presentations should notify

IDDRESSES: VWritten comrents should be submitted to the
Secretary, Consumer Product Safety Commission, Washington,
D.C. 20207. Persons wishing to make oral presentations

should contzct _ in the Office of the

Secretary (202) 634-7700. All material which the Commission
has that is relevant to this proceeding, including any
comments that may be rececived on this proposal, may be

seen in, and copies may be obtained from, the Office of

the Secretary of the Commission, 3rd floor, 1111 18th
Street, N.W., Washington, D.C.

FOR FURTHER INFORMATION CONTACT: Trancine Shacter,
Office of the Executi;e Nirector, Consumer Product Safety
Commission, Washington, D.C. 20207 (301-492-6550).

SUPPLEMENTARY INFORMATION: Commission decision. After

consideration of thrce petitions concerning respirable
free-form asbestos in consumer patching compounds and

in artificial firéplace ash and logs, as well as other
informaticn presently available to the Commission concerning
respirable free-form asbestos, some of which is noted

in this document, the Commission has concluded that these
products should be banned. 1In addition, the Commission

has directed the staff to invgstigate what other consumecr

products contain respirable asbestos.
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[Qeseribe petitions])

Although these petitions were filed under the

Federal Hazardous Sﬁbstaﬁheé ct ifﬁéh}, lg.a:S.C.uiiﬁl,
et seq., and it appears that the risks of injury from
caréindgcnicity described by petitioners arc regulatable
under the TFISA, the Commission proposes to ban these
products under the Consumer Product Safety Act (CPSA),
15 U.5.C. 2051, et seg. Section 30(d) of the CPSA,
15 U.5.C. 2064(d), as amcnded, provides that a risk
of injury associated with a consumer product which can
be eliminated or reduced to a sufficient éxtent by action
under a transferred Act such as the FHSA, may nevertheless
be regulaﬁcd under the CPSA if thé Commission, by rule,
determines that regulation under the CPSA is in the public
intercst. The Commission preliminarily finds that is is
in the public interest to é:gigfe this ban under the CPSA.
The Commission also preliminarily determines that
consumer patching compounds containing respirable free-
form asbestos inclPding asbestiform tremolite, and arti~‘
ficial fireplace ash and logs containing respirable frce-
form asbestos are being and will be distributed in commerce,
that they present an unrecasonable risk of injury to the
public due to carcinogencity, and that no feasible standard

under the CPSA would adequately protect the public from

the unrcasonable risk of injury associated with these

-3-
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products. Therefore, in accordance with scection 8 of

the CPSA (15 U.S.C. 2057), the Commission proposcs

o e m— s emmAr e cme em cwes s e - s - - - —_—————-- -

that thesc products be declared banned hazardous bfbébctﬁ?

The petitions, relevant scientific and technical
information, and Commission conclusions are more fully
described below.

-

BACKGROUND

"Asbcstos" is a general tcrm for any of several
varieties of mincral fibers composed of silica, oxygen,
hydrogeh, and other elements such as sodihm, calcium,
iron, or magnesium. The ngc is derived from the ancient
Greek term for "incombustible". There are six basic
varieties of askbestos minerals which are found in fiber
form: chrysolite (the nrast common variety, and that
ordinarily found in asbhestos-containing products), antho-
phyllite, amosite, crocidolite, actinolite, and tremolite.

Most of the world supply of commerical asbestos is
chrysotile, the fibrous form of serpentine. Asbestos has
a variety of indu;trial uses reclated to its heat and
ﬁoisture resistance.

Asbestos fibers are used in patching compounds to
reinforce the material as it cureé, to control shrinkage
and cracking, and as the compound is altcrnately exposed
to heat, cold and moisturg after curing. Asbestos also

provides a measure of sound and heat insulation to the

material, and enhances the workability of the compound,

-4~
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particularly during trowecling. The following propertics
arc strongly considered by industry in the preparation of
patching cowpounds: Asbestos is not affccted by funqus,
mildew, vapor, etc.; it has low density, good absorption
gqualities, high electrical resisﬁivity, fire resictance,
resistance to alkalincs, low magnetic permeability and it

not a smooth fiber,.

Medical concscoucnces of using ashestos.

[This will come from BBS and will bc based on
epideniological literature in addition to the summary
below:]' .

The inhalation of asbestos dust haé been associated
with the production of a variety of diseases, namely
asbestosis (fibrotic, non-malignant scarring of the lungs),
mesothelioma (cancer of the chest wall or abdominal lining)
and cancers of the lung and digestive tract. Asbestosis
and asbestos cancers usually dc not become clinically
evident for more than 20 years after initial exposure.
Variation in the time of occurrence of these_@iseases
may depend on the intensity and duration of exposure
and on individual scnsitivity. [ (OMD, memo, 7/30/7€)])

Mesothelioma, as well as other cancers and even
asbestosis can result from mild intermittent cxposure

to asbestos. Among the many reported cases of mesothelioma

following short, non-occupational exposure to asbestos

-5-
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includce caces which followed cxposure to dusty (ashestoc)

" clothez in the homes of pcreson with reported mesotheliomas,
many of whoin had wérked or lived near an ashestos plant

and also included members of families wvhose relatives
worked in asbestos plants. [(BBS, Tab B-8)]

Bascd on clinical and epidemiological data collected
over many years, it is generally accepted by medical authorities
that hcavy exposure to asbestos dust over prolonged periods
or intense intermittent exposure as encountered in certain
occupational situations has been associated with the
~development of asbestosis as well as cancers of the lung
and digestivé trace and of mesothclioma.

Other agency actions to recqulate exposure to ashestos.

The Occupational Safety and Health Administration
of the Department of Labor (0OSHA), the Food and Drug
Administration (FDA) and the Envi;onmcntal Protection
Agenﬁy (CrA) eaéh has a responsiﬁility to recgulate
exposure to asbestos.

OSHA regulates cxposure to asbestos by workers
iﬂ all industrial and commerical settings except agri-
culture. The regulation (29 CFK ) permits exposure
not to cxceed contact or inhalation potcntial of ambient
air containing more than five fibers five micrometers
in length per cubic ceatimcter of breathing air over an
eight-house time weighted average limit. In 1975, OSHA

n

proposed an amcndment to lower exposure to .5 fibers per

cubic centimeter of bLreathing air,
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FDI has banned the use of asboestos in filters usced

in the formulation of parcnteral druys (21 CI'R )

Safety Commission, banncd the use of asbestos in fabric
uscd for genergl wearing apparel. (21 CFR )

EPA regulates asbestos which is released into the
air and into the water. These regulations ( CIR )
do not set standards for allowable amounts of asbhestos
in the brecathing air but rather minimize or eliminate

emissions from industrial locations. These rcgulations

..and,. prior. ta the estahlichment of the.Consumer. Product_.... ...,

specifically prohibit the present of asbestos in emissions

from plants manufacturing materials for use in building

roadways and in manufacturing items such as cloth, textiles,

cerent, fireprcofing and friction products, paper, felt,
flooring materials, pain”s, adhesives, sealants, caulks,
and a variety of other items.

Consumecr use of asbestos.

[The staff is accumulating information on respirable

free-form asbestos in consumer products.] The proposcd

-

ban covers the following products:

Consumer patching compounds: Patching compounds

are mixtures of talcs, pigments, clays, casein, ground
marble, mica or other similar materials with water and a
binding material such as asbestos. Patching compounds

is sold in a dry form (to be mixcd with water by uscr)

-7
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or a ready mix pascte form. - IL is used to cover, scal

or mask cracks, joints, holes and similar openings in

the trim,-walis, ceiliﬁgé; cfé:uéf buiiﬁinég:.uﬂfécr
drying it is sanded to a smooth finish. (See also the
definition at section 1304.  of proposed rule.)

In consumer patching compounds, asbestos 1s released
in-one of two ways: either when using the dry form and
mixing it with water or by sanding or scraping the dried
patching conrpound in the process of finishing and smoothing
the surface or during dcmolition.

Artificial fireplace ash. Artificial fireplace ash

is a material containing asbestos placed under logs in
gas-burning fireplace systems or in artificial fireplaces
for decorative purposes. The asbestos material may also
be glued to logs or artificial 1ogs.: ¥Vhen subjected to
high temperatures, the material glows like recal embers
and ash.

In fireplace loygs, ashestos fibers might be released
when they are attached to the logs with ordinary houschold
glue which melts at high temperatures or the asbestos in
the material scattered under the logs to sinulate ashes
could become airborne as a conscquence of air curients
and down drafts generated in the house and near the fire-

place. (See also the definition at section 1304.  of

proposed rule.)
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Petitions.,

HP 76-18 (concsumer patching compounds containin
b-ile I g

respirable asbestos): On July 15, 197G, the NatiOnai.mw"‘

lesources Defense Council (NRDC) and Consuners Union (CU)
petitioned the Commission under the FHISA to ban consumer
patching conpounds containing ashcostos that are used for
drywall taping, spackling and scaling of joints. The
petitioners bclieve that high quantitics of asbhestos
fibers rewmain in the air after these products are

sanded and that the fibers substantially increase the
risg of mesothelioma and lung cancer.

HP 77-9: On February 9, 1977, the Public Citizens
Health Rescearch Group (HRG) petitioned the Commissiorn under
the THSA to declare that tremolitic talcs containing
asbestos fibers (asbestiform tremolite) are banned
hazardous products -and an imminent hazard to the public
health.

BP 77-11: On April 15, 1977, a request from Ms.

Rachel Scott that had bheen investigated as a consunmer
complaint was jointed by the Environmental Defense Fund
(EDF). The Commission designated the requests a petition

to ban the use of artificial fircplace as containing respir-
able free~form asbestos. This product is used on artificial
logs and on fircplace floors benecath them to simulate embers

and ashecs.
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Most of the risk and injury information revicwad
by Commissionfhtaff in response to these petitions deals
with occupatioﬁal exposurc. In addition recent clinical
evidence sugycests that low levels of erxposurc to asbestos
dust can product asbecios cancers. These levels are much
lower than encpuntered in occupational situations and lower
than known to cause achestosis. Specifically, adverse
effects have been known to occur in family mcmbers of
asbestos workers, persons living near asbhcstos plants,
individuals having brief work exposure to asbestos, and
those only indirectly exposed to asbestos by working in
the same gencral area. (OMD memo, 7/76)
[at this point we need to plug in some
information from the literature on deaths
from asbestos exposure cither from BBS

or OMD: ‘It should@ tell” that most of the

data on the risk of exposure comcs from
industrial data but that there are

. numerous incidents of death from
mesothelioma, a cancer caused only be
asbestos, after more limited exposure
and link this with thc exposurce of consumers]

The data on asbestos insulation workers indicate that

after a l-ycar exposure of approximately 10 to 20 times

-10-
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that projccted for frequent conuumer usce of spachling

or joint comrounds (thé Burcau of Feconomic Analysis
proiection. is 4 _times during. onc. ycar, hoavy. exposure), . .
there are no additional lung cancers during the first 20
years of follow-up than might be expected normally (relative
risk equals 1.0). At lecvels 6f exposure 40 to 80 times

that of projccted consumcr exposure, the relative risks

are 1.3 and 2.5 respcctively during the first 20 years

(Enterline and llenderson, 1976).

*x * * * * * * * *

Decision to reqgulate under CPSZ.

The Commission considered, upon review of all the
information presently available to it, that the products
in guestion should be regulated. Consideration was initially
given to banning thesé products under section 2(q) (1) (B)
of the FHSA since it appeared that the statutory rcquire-
ments fér regulating these products under FHSA could be
met and it appeared that the hazard presented by these
products could be sufficiently reduced or eliminated under
FlISA. Under the FESE, however, a person affccted by a
iegulatory decision may file objections and if valid
objections are filed an evidentiary hearing would be
conducted, in accordance with section 701 (e)- of the
Federal Food, Drug, and Cosietic Act . The nature of
a "701(c) hecaring" (sce 21 U.S.C. 371(c) and 21 CI'R 2.48

et seq.) is very time-consuming and a regulatory action

-

~11~-
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would be held in akoyance during the pendency ol the
"701(e) procuzceding.

In concidering alternative regqulatory action, the
Commission noted that section 30(d) of the CPSA (15
U.S.C. 2072(d)), as amended by the Consumer Product
Safety Comsnission Inprovements Lct of 1976 (Pub. L.
94-284; 90 Stat. 510), provides for certain rcqgulatory
actions to procecd under the CPSA rather than the FHSA
and reads as follows:

(d) A risk cf injury which is associated with a

consumer product and which could be eliminated or

. wa

reduced to a sufficient extent by action under the

cheral Hazardous Substances Act, the Poison Prevention
Paclaging Act of 1970, or the Flammable Fabrics Act

may be regulated under this Act only if the Commission

by rule finds that it is in the public interest to regulate
such risk of injhry under this Act. Such a rule shall
identify the risk of injury proposecd to be reguldted under
this Act and shall.be promulgated in accordance with section
553 of the Title 5, United States Codec, excegt that the
period to be provided by the Commission pursuant to sub-
section (c) of such section for submis§ion of data, views,
and arguments respecting the rule shall not excced thirty

days from the date of publication pursuant to subsection

(b) of such section of a notice respecting the rule.

-12-
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Socﬁjon 9 of the CPS2 which governs the issuance
of consumcr product safety rules requires that notice of
" a proposed rule be publiched in accordance with 5 U.S.C.
553. In addition, any intcrested person must be provided
an opportunity to make an oral presentation of data, views
h or arguments on the rule.
Thercfore, in order to save the time that would be
ezpended in a 701 (e) hearing under FHSHA and since full
provision for public notice a3 well as written and oral

comment is available under CPSA4, the Commission, in

T I IR

accordance with the provisions of section 30(d) of the
CrsSA, as amended, finds that it is in the public interest
to regulate these products under the CPSA. (The Comurission

seeks data, views and .argumcnts from the public on this

PP PT WNLC T PR 9T 10 TS

Commission finding. Such corments should be mzde in
writing .and forwarded to the Ccmmission's Office of the

Secretary. Section 30(d) of the C’SA, as amended, requires

e Ear.. o
-

that comments made on this Commission finding that it is
in the public interest to regulate these products under

the CPSA, must be made within 30 days of this publication

date.)

The Commission preliminarily determines in accordance

i with section 8 of the CPSA which sets forth the findings
that must be made to ban consumer products under the CPSAh,
that consumer patching compounds and artificial fireplacc

ash containing respiroblec free-form asbestos are being and

~

NCTHIOTE, W | W S L ..
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will bo distributed in coumerce. Iaving concluded from

meterials availalle to the Commicsion that theze productcs

care.aceaciatod with the.hazard. of .carcinogeonicity, the

8

Commnission preliminarily determines that thesce products
present an unrcasonable risk pf injury to the public.
Presently available information (cite OGIA, NCI data)
indicate that a safc threshhold level of respirable
frée-form asbestos is unknown (add hcre mwore information
on no fcecasible standard from LLS). Thercfore, the
Commission bhelieves that no feasible consumer product
safety. standard under the CPSA canladequately protect

the public from the unrcasonable risk of injury associated
with thesec products and the Commission proposes to issue

this rule declaring that the consurmer patching conpounds

defined at scction 1304.  and the artificial fireplace
ash defined at section 1304.  are banned hazardous
products.

SUMMARY Or' PRODPOSLL
Need information from BES, BCH

Proposed bLanning criteria.

(Need input from BES, BCH)

Test.

(Lemberg, Shacter)

-14-
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Tudustry reoourec consicdoerations,

A wide renge of cconemic cefliccts may result from 2
Commission bunning actioﬁ-whiéh.affdctgléohéngfuéii“bf.thé-“
above product classes. The Commicsion has alrcady voted
to baﬁ free-form ashestos-containing artificial fireplace
aéhgs and patching compounds. The following issues are
being investigatcd with fespcct to both the propocced ban
and the Comnission's options concerning the other product
groups:

Identification of tyres and numbers of products

subject to a ban. In order to assess the cconomic

effécts of a ban, w~ will have to determinc the exact
nature and nunber of products subﬁect to the ban. Some
figures on artificial fireplace logs and patching compounds
are or will soon be available, kut we have little or no
information on the other categories. We suspect, however,
that a ban on paints, coatihgs, and wallboard containing
asbestos would have far-reaching implications.

Assessnent of substitutes. We currently know of

two substitutes for asbestos in fireplace ashes, and at
least two in patching compounds. Questions concerning
the relative safety of these substitutes have not yet
been resolved. Some substitutes {for asbestos such as
ster) and glass fiber have apparently been tested for
ucse in wallboard and paints (primarily as a result of

OSlIA's cfforts to limit expcsure to asbestos in occupational

~
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settings), but with limited success.  Substitubion may

also lcad to higher costs and prices from some of thase

productc. Soﬁé firms (iﬁéludiné some manufacturcrs
of patching compounds) may not yet have thc technical
capability to reformulate their products without
asbestos; many paint and coatings producers are,
however, cither prescntl? marketing ashestos~frece
foundatiors or cxpect to in the ncer future.

Cost and Price Effects. The aclual cost to most

patching compound and gas log manufacturers of chemically
reformulating products or simply substituting another

material for asbestes is not expected to be large; it

is, howcver( expected that some cést increases will

occur which will likely be passed on in the form of

higher prices (for patching compounds this may be as

high as 10-15 percent, according to an ccononiic study
prepared for OSEL). We expected tgat substitute paint
formulations and substitute wallboard products will

be somewhat more expensive than those containing ashcestos,
but we have no specific information on probable percentage
increascs at this time.

Other effeccts. The principal adverse effect of

the usc of substitutes for asbestos in these classcs of

products will probably be on the utility of the products.

Asbestos possesses a unique combination of strength,

-16-
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pliability, and heat, cold, and woisturc-irycnirtant

gualitices; substitutes which have been Lontedd o theoe

product catcgorics often do rot last as long, ¢ oo

£ -
’

workeable, and may take a long time to perfoct (anheenton

free cpackling compounds were at least five yoott i

.dchlopment). Some proeducts not readily rotovmpbab e

ray be dropped from the market. Availability ! cubstitute

products may also be limited temporarily on poepion
basis, depending on the paint and building mler ol
industries' ability to reformulate aSbGStOS-VHn‘J|HiHW

products.

Effective date. Inventorics of existina preninebs

in distribution channels mray vary from very TR B B O R

a feu small manufacturers' inventories of mewdel it c1ay)

to very large (e.g., thousands of retailers' invenbories

cyeles

of paint products). Similarly, inventory tu:neve

at variou.: points in distributior may vary o tderab by

A set of effective dates may be desirable. Al{wlﬂdl\vvlyr

. I3 3 L 4 . .
several individual ban could be proposad under nevclich f

.

of the CPSA on a product-by product basis vrail!n than

one general Lkan.

All of the above considerations may he tuttint

affected by OSHA's course of action on asbenton. Hheuld

a commercial/industrial use ban be imposcd, (i bwduslty

will probalbly eliminate asbestos from all couumad patehing

~
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cowpounds, points, and wallboocrd products as well since

consuricr Sales constitute such a small percentage (probably

under 5 percent) of toal building material sales.  This

would, of coursge, minimize the marginal impact of a CPSC
ban on similar products. On the other hand, certain
patching compounds in containcr sizes intended for sale

to conmcrcial users, i.e., contractors, may be construcd

to be "consumer products" (and therefore banned if they
contained ashestos) since they are available in sone reotail
stores. ' Vie expect that publication of a proposed ban in
the FEDERAL REGISTER, will prompt a great deal of comment,
providing us with further specific information on the
potential ccoromic effects of such a ban.

Environmpental issues. The Commission has begun the

study of environmental effects of this proposal as required
by the National Environmental Po;icics Act. The Commission
reqguests cainment on otihier envirsnmental issues as well &s
those raised here.

Asbestos is a' ubiquitous mineral fibher gpat has been
used for many years in the U.S. in occupational settings
(primarily building ccnstruction). This has led to low-
level, but widesprcad consumer cxposure. Asbestos is found
in the air, water, and land (in minutce concentrations xcla-
tive to those found in or near asbestos minor or processing

facilities).

-18-



The elimdnction of archestos from concuner patching
compounts will reduce environmental ashestos fiber releasc
from all patching cohpounds 5? lese thdh.évbdréc;£; CThis
constitutes a ncgligible perceentage of all ashestos fiber
releasce. Disposal of present inventories is also expected
to pose no significant problems since it would account for
a miniscule portion of ail asbestos digposal. Similar
the elimrination of asbestos from gas log cmkerizing kits
is not crxpected to reduce frece fiber cemnissions significantly,
either natidnally or regionally (most of the manufacturers
are located in California). Further, the staff is issuing
guidelines to minimize consumer cxposure to floating fihers
dur:ng cleanup and disposal of emﬁers. Thus, no significant
effeccts are expected from the ban itself.

The potential cnvirbnmental (i.e., health) effects
of the use of substitutes, is however, an issue which
nccds further stucdy beforc &e caﬁ prepare a complete
environmental assessment. To the best of our knowledse,
there are two currently-available substitutes for asbestos
in artificial fircplace ashes, and two substitutes for
asgestos in patching compounds. We currently have no
information concecrning the safety -of the cmber materials
(one is a synthetic fiber and may be similar in shape
and size the asbcstoé). Inimal tcsting'is underway to

develop a body of knowledge about the patching compound
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cubot itutes; no conclusions about their cafety have yeot

been mode.  Thus, although we cannot ghow evidence that

the known substitutes are hazardous, we also canrot show
cvidence that they are not.

This discuscion is linked to the notion that specific
chronic hazards policy decision may hecome ncecessary on
the cuestion of how the Commission wishes to treat potential
or suspected, but not proven, carcinogens and othcey long-term
or chronic health hazards. More laboratory testing may be
desirable before regulatory decisions on substitutes are
made.

Effective date censiderations. The Conmission staff

is currently assessing the prcohable cffects on the rclevant
industries or effcctive dates of 30, 180 and 360 days after
publication of thc ban in the FEDLRAL RECGISTER. 1t appears
that many of the gas log;manufacturcrs have already causcd
shipment of asbestos-contajﬁing me-chandise. We expect
that the gas log manufacturcrs can produce complyving
(non-asbastos~-containing) merchandise {or shipment in

a relatively short period of time (perhaps 30 days after
publication) with less disruption of manufacturing and mar-
keting practices than can those manufacturers of patching
compounds who have not reformulated thoir products. Bpth
groups, howaver, may have considerable difficulty in tracing
their products through the channels of distribution, which

often may be long and complex. We know little about the

-
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cuorrent ﬁtatc of inventorics at various levels of distri-
bution at this time. We are attempling to dctermine
“typical turnover cycles, etc., as we further define the
products to be covered by the ben.

We are also assessing the potential effects of a
propscctive versus retroactive kan (i.e., onc applicable
to- products in distribution channels as of the cffective
date). A retroactive ban would probably result in greater
total cost to an disruption of the industry than a
proswective once. Further consideration of the potential
benefit to the public of a retroactive ban is neceded. We
have no infornetion to indicate that a retroactive han
would significantly reducce total annual fiber rcleasc.

The Corimissicn scoks further comment on this matter.

FINDINGS
Thé CPSA recuires that before issuing a consumer
product safelty rule, the Comumission make certain findings.
Although section 9(c) of the CPSA does not reguire
that those finding; bec made when a proposal is published,
the Commission is publishing the preliminary findings
set ferth below to assist in making findings in any final

rule the Commission issues.

(a) The deqree and nature of the risk of injury.

To be submitted by BBS and the Medical Director.
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(b) The approxincte numhor of consuncr orodeetns, o

types or classes thorcof, cubicct to the han.

——————- —— ..

This baﬁ;covcfs two basic kinds of concumer products:
artificial {ircplacc ashes, and patching compounds, includineg
tape joint, spackling, and caull)inyg compounds, crack
patches, puttiez, and othcr substances intended for use
in " patching, macking, or secaling cracks or holes in
walls, ceilines, ctc. |

The Commiscion estimates annual sales of artificial
gas loys or emberizing kits potentially subject to the kan
at 25,000-30,000 units, assuming a sales rate of one
emberizing kit per log. Some of these logs come "frosted”
with asbestos, in which case the entire log would be
banned; others come packaged with cmberizing kits iﬁcludjng;
still other are sold indepencdently of the enmnberizing kits.

The Commission is currently investigating the
category our proéﬁcts called "patching compounds" to deter-
mine which products should properly fall in that catcqgory
and how many units of production and inventories might be
subject to the ban. There may be millions of individuals
units of product in distribution which would be bannn~d.

(c) The neced of the public for the consumer products

subject to the han, and the ban's probablv effects upon the

utility, cost of availabilitv of such produacts to mect such

need.
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Lrtificinl fircisdJace asnes serve 2 decorative
purpose, and do not nmaterially affcet the actual por-
formance of the log, its-éas.jcts, ;r itg abiliffufo |
provide heat. There is a certain aesthctic desirability,
howcvcr} since the product (tﬁc gas log, ashecs and cmbers)
is intended to simulate gomcthing, i.e., a real burning
log. To the extent that artificial emberizing matcerial
enhances consuners' enjeyment of the product, there is
some perceived need for the material.

Patching compounds, though used primarily hy
comngrcial construction workers, are also used by con-
sumers; and are uses for the patghjng and secaling cf
holes, cracks, etc., in and around the houschold. As
such they are thereby subject to consumer maintenance,
including sanding or cutting, regsrdless of -who the
installer was. The compounds arc used to cover holes
and cracks which might othcfwise lead, to structural
damage, encrgy loss, and lower property value. Not
all patching compounds contain askestos. In those
that do, asbestos is used as a strutural rcinforcing
agent. There are not substitutes for patching compounds
in these'applications.

The elimination of asbestos from these products
will nccessitate the use or development of substitutes

which have similar properties to those of asbestos, or
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which jmwpart similar gualitics to the product.. 7Thero
arce two known subistitutes for ashestos in artificial fire-
place asheg. The use of these substitutes is alrcady J
growing in the industry; it is not expected to affect
the utility consunzrs derive from the product. OCne
‘substitute's reported cest to producers is about ten
times that of raw or milled ashestos fiber. This may
lecad to a price rise for scme scparately-sold emberizing
kits (which currently sell for akout $3-$5). 7This is
not cexpected to affect significantly the price of frosted
gas logs, however, since the "frosting" constitutes a
ncgiigible percentage of the cost of the iten.. No cffect
onn the overall price level of gas loys is anticipated.
Necither the availability of the ashestos substitute to
producers nor the aQailability of non-asbestos-containing
loys and emberizing kits to consumers is expected to be
restricted significantly by the fmposition of the ban.

We currently are aware of two substitutes for
asbestos in patching compounds. Some industry scurces
have reported that at this time the substitute formulations
are not as effective as ashestos-containing formulations in
controlling shrinkage and cracking over a period of scveral
years. The pliability of some compounds may be diminished
somewhat as well. This may adversely affcect the utility

derived from the product by consumers until such time as

£y
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Tlo haveTa bedrinyg o LG othdr” propesties 0L palching

improved substitules ore doeveloped and are ovaileble

to consunars.  The usce of substitutes is not cupectcod

compounds (e.g., color, sm2ll, sandahility, ctec.). 2
study performed for OSHA on the effects of reformulating
certain kinds of commercial patching compounds cstimated
at_12-13 percent price iﬁcrease associatcd with that
reformulation. Similar increases may occur in the congsuncr
segment of this nurket for some products; other preducts,
there may be smaller or larger increases (if any). Prices
currently vary over a fairly wide range among &nd betwecen
products; thus, direct price ccinparisons of asbestos-
containing versus non-asbestecs-containing brands may not
be useful at this time. The availability of asbestos-
free potching ccmpounds may be restricted to some

extent. Ue are currently investigating alternate
efféctive date recommendations. Tt appears that thosc
patching compound manufacturers whose products are

already asbestos-free may have a tcmporary competitive

-

advantage (in terms of availability in distribution and
to consumers) over those firms whose products will have

to be reformulated.

(&) Any means of achiaving the objective of the ban

while minimizina adversc effects on competition or disruption

or dislocztion of manufacturing and other cemmercial practices

consistent with the public health and safety.
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The primarcy method by WLich.the Cununisision can
minimize any adverce eff;cts of the ban 1is to adjunt
the ceffective date. A5 discussed above, the cost and
availabiility of substitute patching compounds may be
signifiéantly affccted by the chosen effective date.

The Commicsion is currently considering ceffective dates

of 30, 180, and 360 days after publication of the ban

in the FEDEPAL REGISTER. A dz2te will be choscn which

reasonably concsiders the potential effcct of a d-lay

on the public health and the~relative econolric impact

of such a decision on the industry and on consumcrs.
CONCLUSION AND PROIOSAL

Based on the foreyning information, the Commission
proposes to declare that conswmer patching compounds
.containing respirablé, free-form ashestos and artificial
fireplace ash containing respirable frce-form asbestos
arc banned hazardous products. (Fhrase needed hcre on
separability).‘

Accordingly, ‘pursuant to provisions of the CPSA
(sections 8, 3, 30(d), 86 Stat. 1215-17, 1231 as amended,
90 stat. 506, 510; 15 U.S.C. 2057, 2058, 2079(d)), thre
Commission proposes that Title 16; Chanter II, be amended
by adding to Subchapter B the following new sections 1145.3

and 1145.4 and Part 1304.
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Suction 1145.3  Councuner oatehing cormpounds conlaining
respireble, f{ree-form asheatos

{a) The Cummission finds that it is in the public
interest to regulate the risk of carcinogenicity from
consuirer patching compounds under the CPSR rather than
under the FHSh.becausc of the unduc time that would nced
to bz ezpended for an evidentiary hearing rceouired by the
FHSA upon filing of objections hy adverscly affccted
persons. The Commission finds that reéulation under
the CPSA provides ample opportunity for interested persons
to present data, views or arduments, both oral and written
whilc protecting the public in a timely fashion from the
unreasonable risk of injury acssociated with consurer
patching corpounds.

(b) The consumer patching compounds described in
section 1304.  and defined in section 1304.__ are the

subject of this rule.

Section 1145.4 - Artificial fireplace ash containing
respirable, frec-form asboastos

(a) The Commission finds that it is in the public
interest to regulate the risk of carcinogenicity fren
artificial firceplace ash containing respirable, frec-
form asbestos under the CISA rather than under the FHSA
because of the undue time that would neecd to be expended
for an evidcntiary hearing required by FHEA upon filinag
of objections by adversely affected persons. The

Commission finds that regulation under the CPSia provides
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ample Opportuﬁity for interested: persons Lo prosent
data, views oi arguncents both oral and written while
protecting thé public in a tiﬁo]? fasﬁioh from £EL..
unreasonable fisk of injury acsociated with ertificial
fircplace ash containing rcspirablc, frece-form ashestos.
(b) The‘artificial fireplace ash defined at section

1304, is the subject ot this rule.

* * Tk * * * * * *
Part 1304. BANRED HAZ1REOUS PRODUCTS CONTAINING

ASDBESTOE.

Section 1304.1 Scope and apnlication.

In this Part 1304 the Cencsumer Product Safety
Commission (Coimmission) declares certain consumer proeducts
containing asbestos and designed for usce in such - manncer
thal the asbestos fibcrs can become airborne under
reasonably foresccable conditions of use té be banrned
hazardous products under sections 8 and 9 of the Consumer
Procduct Safety Act (CPSA) (15 U.S.C. 2057 and 205€8.)

This ban appliecs to (1) patching coapounds which are
éold to consumers to cover, sceal or mask cracks, joints,
holes and similar opcnings in the trim, walls, ceilings,
ctc. of buildings, which after drying are sanded to a
smooth finish; and (2) artificial fireplacce ash which
are sold along with artificial fircplace logs to be

installed in fireplaces and sprinkled or coated with

-28- .
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the meteriad or heve the materiul sprink.cd bLencath the
artiticial logs to simulate aghes and to give the appearance
of glowing (referred to in the trede as cmberizing). In
addition, bags of material containing ashestoc and sold
separately to be sprinkled on and under gas fired logs

. to simulate burning and glowing ashce come within the

scope of this han.

S2ction 1304.2 Turpose.

The purgose of this rule is to han consumzr patching
compounds containing respirable, frec-form asbestos, including
asbestiform tremolite, and artificial fireplace ash
containing respirable free-form asbestos. These products
present an unreasonable risk of injury due to inhalation
of fibers which increase the risk of éeveloping asbestesics
and nmesothelioma, discases which have been derionstrated

to be caused only be exposure to.asbestos {ibers.

Section 1304.3 Definitions.

(a) The defipitions in section 3 of the Consumer
Product Safety Act (15 U.S.C. 2052) apply to this Part
1304.

(b) "Asbestos" means a group of mineral fibers
composed of silica, oxygen, hydrogen and other clements
such as sodium, iron, magnesium and calcium in diverse

combinations and includcs the following asbestiform mincrals;
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trcimlite, chrysocile, crocidolite, antloshyllite,

“amosite, and actinolite.

(c) . "Free-=form asbestos” is_that which_is not

bound, woven, or otherwise "locked-in" to a product
by resins or other bonding agcnts, or those from which
fibers can rcadily brncorie airborne with any reasonable

foresceoable usece, -

(d) "“Patching conpounds” are mixturcs of talc,
.o . .
pi¢lmments, clays, cascin, ground warble, mica or other
~
similar materials with water and a bhinding material
such as asbhestos which are sold in a dry form rcady
to be mixed with water or a ready mix paste form.
(e) "Artificial fireplace ash" is a material
containing asbestos sold to be placed under artificial
s

gas; logs or glued to th~2 logs and which is designed

to simulate ash and glowing enbers.

Scction 1304.4 Findings.

* * * * * % *
v ) .
Section 1304.5 Banning criteria. -
* * * * * * *

Section 1304.6 Testing.

* * * * * * *
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scction )204.7

* *

Dated:

Lifective date.

RICHARD PADIE, Sccretary
Consumer Product Cafety
Ccnnission



