10
11
12
13
14
15
16
17
13
19
20
21
22
23

24

IN THE CIRCUIT COURT
TWENTIETH JUDICIAL CIRCUIT OF ILLINOIS
ST. CLAIR COUNTY

FRANCES E. KEMNER, et. al.
Plaintiffs |

VS. NO: 30-L-970

MONSANTO COMPANY,

Defendant.

o/ o/ o/ o/ N\

REPORT OF PROCEEDINGS
Before the HON. RICHARD P. GOLDENHERSH
JURY TRIAL

April 15, 1985
(morning session)

APPEARANCES:

Mr. Rex Carr
Mr. Jerome Seigfreid
On Behalf of the Plaintiffs;

Mr. John Musgrave
Mr. Joseph Nassif
On Behalf of the Defendant.

Debra M. Musielak, CSR, CM
Official Court Reporter
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WITNESSES CALLED ON BEHALF OF THE PLAINTIFF:

1.

PHOCION PARK (2-1102)
Cross Examination
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BE IT REMEMBERED, that on the 15th day of April,
1985, the same being one of the regular judicial days of said
court, the above-styled cause came on regularly for hearing
before the HONORABLE RICHARD P. GOLDENHERSH, one of the
Judges at the St. Clair County Building, 10 Public Square, in
the City of Belleville, County of St. Clair, State of
Illinois. Whereupon the following proceedings were had:

COURT CONVENED:

EMCIQF .BASK
(being called as a witness on behalf of the Plaintiff, under
Section 2-1102, having been previously sworn, having resumed
the stand, continued to testify as follows)
CROSS EXAMINATION
BY MR. REX CARR
Q. Doctor, 1 have left with you a copy of Plaintiff"s
Exhibit 1275, didn"t 1?2
A. Yes.

Q. And that is the memorandum that you wrote relative

to the TSCA meeting that you held and relative to the memo
that you had written on May 14th, 1979, 1isn"t that correct,
sir?

A. Let"s see, meetings were held on May 11 and Hay 22,

and this was subsequent to a memo dated May 14.
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Q. Now, Mr. Park, the conclusions that your committee
reached at that time, the number one conclusion reached as
reported here for your May 22nd meeting, was that the
information that you had received does not support a
conclusion that the 2,4-dichlorophenol presents a substantial
risk of injury to health or the environment, and that in
order to prevent possible misuse of the product by a
customer, it is recommended that the responsible business
group send a letter to its customers for this product. Is
that correct, sir?

A. It does say the information evaluated was actually
something published in the FederaleRegister.

Q. Now, what misuse did the committee consider that
this 2,4-dichlorophenol might be put to by its customers?

A. I"s sorry, 1 cannot recall specifically what it
would have been. I think they just felt that even though
this study had been published in the Federal Register which
is the official publication of government documents that it
would be well to inform customers about that information that
had been in the Federal Register.

Q. Vieil, | take it the meaning of this is that there
was some misuse that the product could be put to even though
you may not recall just what the misuse is at this time, is

that correct, sir?
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A. I guess it"s always possible for a product to be
misused.

Q. My question, Mr. Park, you considered that there
were possible misuses to which this product might be put, did
you not, by you, 1 mean this committee?

A. I can"t recall the extent to which we would have
considered the possibility that a customer would have
specifically misused the product.

Q. Well, it was important enough that it was one of
the two final conclusions or recommendations that you

reached, 1isn"t that correct, sir?

A. Right, well, the second conclusion was that -

Q- My -

A. The customers be informed.

Q. My question it was one of the two conclusions or

recommendations that your committee reached, 1isn"t that
correct, sir?

A. The recommendation that customers be informed, vyes.

Q. Answer to my question is yes, it was one of your
two conclusions?

A. Well, 1"m concerned about did you say it was one,
the recommendation that the customers be informed was one of
our two conclusions.

Q- That"s what 1"ve asked you. And, Mr. Park, it was
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important enough that you believed that the customers should

be notified, 1isn"t that correct, sir?

A. Well, again, we recommended -

Q. Could you answer that question, Mr. Park?

A. I cannot go beyond the recommendation.

Q. Responding to my questions?

A. lie recommended that you say be notified, 1 don"t

understand quite what you mean, you are not using the words
that we used iIn this memorandum, Mr. Carr.

Q. You made a conclusion and your conclusion was that
you should prevent possible misuse of the product by a
customer, that"s a conclusion reached, was i1t not, sir?

A. No, that®"s not how it"s stated, Mr. Carr.

Q. Did you reach the conclusion that there could be
possible misuse of the product by a customer?

A. That®s not stated either.

Q. Excuse me, my question is did you reach the
conclusion that there could possibly be misuse of the product
by a customer?

A. I don"t recall such a conclusion. The conclusion

Q. Excuse me, did you not say that the May 22nd
meeting ended with the following conclusions and

recommendations?
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A. That®"s correct.

Q- And that number two was in order to prevent
possible misuse of the product by a customer it is
recommended so forth and so on?

A. That 1is correct.

Q. And you, therefore, did you not, it follows, did it
not, that you concluded that there was a possibility that a

customer might misuse this product?

A. \VJes that a statement, Mr. Carr, or a question?
Q. No, Mr. Park, that®"s a question.
A. I don"t recall that specific conclusion. This

appears to be a recommendation.

Q- Mr. Park, 1"m not asking you to recall.
Al Yes.
Q- Your specific - because you stated you have no

memory, I1"m asking you to interpret this document that you
wrote in - on June 6th, 1979? And did you not reach a
conclusion 1in that meeting, that it was possible that

customers could misuse the product and you wanted to prevent

it?

A. I don"t read this as indicating that conclusion,
Mr. Carr.

Q- Did you recommend that something be done to prevent

possible misuse?
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A. Yes, we did.

Q- Then why would you recommend that something be done
to prevent possible misuse if you had not concluded that that

was something that needed to be prevented?

A. I thought that was an appropriate recommendation.

Q. Could you answer that question, please, Mr. Park?

A. Yes, we felt it was an appropriate recommendation
to make.

MR. CARR:  Your Honor, would you direct the witness
to answer the question as 1 posed it to him.

THE COURT: Mr. Park, you have to answer the
guestion as it"s posed, you are so directed.

A. Your Honor, 1 felt that 1 had.

THE COURT: I don"t believe that you have. Now
answer the question, please.

A. Well, your question was how did we come to this
recommendation?

MR. CARR: Could you read the question to him,
please?

COURT REPORTER: "Then why would you recommend
that something be done to prevent possible misuse if you had
not concluded that that was something that needed to be
prevented."

A. (pause) My answer 1is this seemed like an
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appropriate recommendation to make to our customers.

Q; And why, sir?

A, Information thatlcould be of use to them in’
preventiﬁg -

Q. Why, sir?

A. Misuse of the product. !
Q. Then you did conclude'that there could be a misuse

of the product?

A, Mr. Carr, I don't see a conclusion to the extent of

0 \ 'l
the conclusion in Paragraph 1 of the memorandum. i

Q. I'm talking about Paragraph 2, numbgred 2, Mr.
Park. |

A, -That's correct.

Q. You know I'm talking about paragraph number 2, I'm
not talking about paragraph number 1, Direct your attention,
éléase, to paragraph number 2, sir. ;

A; Paragraph 2 --

" Q. You wanted to prevent possible misuse, did you nét,'
sir? | | |

A. That's correct.

Q. And what poséible misuse is it that youhwanted to
- ]
prevent?
A. I cannot recall any misuse.

Q. What possible misuse could there possibly be,
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possiblg?

A. I cannot recall.

Q. To what use - well, then, at least there vas a
misuse, could be a misuse of this product, isn't there, sir?

A. There could‘be a misuse pf any product,

Q. And the misuée, what is this product ‘used for, this
2,4-dichloréphenol?

A. I don't -know, Mr. Carr, that'g not in my line,

0. Do you not considér that, sir, when you determine
whether or not it should be reported to the EPA?

A, Yes, we do.

.'Q. And did you not consider it at Ehat time, sir?

A, I'm sure we did.

Q.:~ And are you telling this jury that you do not know
a single use to which-2,4~dichlorophenol is put by your
customers and the ult;mate use of 2,4-dichlorophencl
products?

A, . Mr. Carr, there is an earlier memorandum that's

| xreferred to here. I think the earlier memorandum may have

degcribed some of the uses of the product.
Q. Would you direct the witness to answer that
question. .
THE COURT: Please answer the qguestion that was

posed to you. That was not an answer to the gqguestion. I'm

~
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6ifec£ing you to answer the question posed to you.

A, May I refresh my memory by looking at the other
memorandum?

Q. Mr. Park, are you telling the jury at.this point in
time that you have no knowledgeVof what uses.
2,4-dichloropheﬁol isiput ﬁithout iooking for a memoranda to
refresh your memory? 1Is that what you are telling this jury,
Mr., Park? |

A, 'Mr. Carr, those meetings took pléce five years ago.

Q. Mr. Park,'ié fhat what ybu are telling this jury?

a, Let me res?ond to your question, please.

Q. I'm asking you: are you telling this jury that you
cannot respbnd in your mind, you have nothing in your mind
that lets you know or makes you think of what possible uses
or to what uses 2,4-dichloroéhenol is put, are you saying
that, sir?

‘A, Mrx. Carr, there are very few products that I have
familiarity with on a continuing basis.

| MR, CARR: Your Honor, would you directlthe witness
to answer?
THE COUR&: Mr. Park, answer the question that's
asked of you.
A. Off the top of my head at this moment I cannot

recall the uses that this product was put --

10
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Q. Not a single use, is that correét, Mr. Park?

MR, hUSGRAVE: Object, he's asked a question anq
the witness has answered it. Now he's continuing to ask the
same question. The:witness said --

"MR. CARR: ‘He said uses, I want to see if there is
a single use that he can recall.

THE COURT: Okay, your objection is overruled. Go
ahead.

"A., I guess-L cannot recall a single use at this time.

Q. And, you understand, Mr. Park, £hat you are under
oath and you are telling this jury that you have forgotten
the useé that we discussed just last Friday and you didn't

have any memo and you didn't need to refer to a memo then?

‘Have you forgdttén what we discussed just last Friday as to

the uses to which 2,4-dichlorophenol is put by the customer,
is that what you are telling this jury, Mr. Park?

A No, I'm not telling the jury that, Mr. Carr.

Q. Then, if you haven't forgotten it, if you are not
telling the jury thén, then you have not forgotten, have you,
si;, you do indeed remember the uses to which, or some Oof the
uses or one of the uses to which 2,4—dichlo£ophenol‘is put,
don't you, sir?

A. Mr, Carr, what I tried to say --

Q. Mr. Park, you do indeed remember some uses to which

11
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2,4-dich;orophenol is put, don't you?

" A. ., At this moment I'm sorry I cannot remember the -

uses.

Q. You have forgotten all of those uses, can't recall
a single use that we discussed last Friday, is that what you
are saying, Mr. Park?

A. Uses we discussed last Friday, those .described in

the other memorandum, Mr, Carr.

‘ Q. Is what what you are saying to the jury?
A, 'No, Mr, Carr. |
Q.' ' Then pleaée use your‘memory, ﬁse the resources that
you have in your mind to Ehink back on what the uses of
2,4-dichlorophenol are, sir?
A, You won't allow me to look at my other memorandum?
Q. That's correct, M?, Park, because I don't believg

you are,télling us the . truth. That's the reason I won't let

q

Wyou look at that memo.

MR. MUSGRAVE: Object to counsel's statement, ask
the jury be instructed to disregard it. It's improper.

THE COURT: Overruled, it was in response to the

| witness' request for clarification. &

A, Mr. Carr, I'm sorry I cannot recall now the uses to
which this product was put.

Q. You said uses again, I'm asking you you cannot

12
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recall a single use?

A, I cannot recall a use, any use,.

Q. A single use?

A, Yes.

Q, And, Mr. Park, does Monéanto -- has Monsanto known '
in the past that your memory, that you cannot remember things
from Friday until Monday?

MR. MUSGRAVE: Oqucf to that totally improper
question. *

0. Is this something new that has come up since this
case started, your faulty meﬁory?

MR. MUSGRAVE: Object to that again for the same
reason, as also badgering the witness. |

THE'COURT: No, I don't think so, objection is
overruled. I think it's proper cross examination,

A, Mr., Carr, unlike you, I didn't study this just
before we started todaf. My memory I think is at least
averade, hopefully in general it might be --

Q. Then what you are displaying today is not something

;

néw. This is the way you have been since you went through

| law school, I take it?

MR. MUSGRAVE: I object to that also, Your Honor,
may my objection to this entire lining of queétioning about

commenting on lir. Park's memory be a continuing objection?

13
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THE COURT: It may be a continuing objection. So
noted.

Q. Is this the kind of memory that you had in law
school, Mr. Park?

A. Mr. Carr, 1 found 1 have so many things to
remember, that if | write them down then | need not remember
them, then 1 refer to my notes.

Q. Mr. Park, when you take an examination 1in law
school, you are not allowed to refer to notes, are you, sir?

When you passed the bar exam, you weren®"t allowed to refer to

notes?
A. No, that"s correct.
Q- You remembered at that time things you had learned

in the first year of law school, didn"t you, sir?

A. That®"s right.

Q. And you passed the examination in Missouri and
Texas, didn"t you, sir?

A. Yes, 1 did.

Q. Nov/, has your memory failed since you passed the

bar exam in Missouri and Texas?

A. No, it hasn®"t, Mr. Carr.

Q. Mr. Park, then you know we discussed a number of
uses to which 2,4-dichlorophenol is put, didn"t we, sir, just

Friday, did we not discuss it, sir?

14
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a, I don't recall that discussion in depth, Mr. Carr.

Q. Notwithstanding what we discussed then and I didn't

‘ask you about in depth, notwithstanding the number of years

that you served on this TSCA committee, notwithstanding the
things you discussed with the toxicologists, notwithstanding
the requirement that you have to know the uses to which the
product is put, if_by your definition yoﬁ are going to meet
TSCA, you are telling this jury today that you have forgotten
all of the uses to which 2,4-dichlorophenol can be put by
your customers and by Ehefr customers, is that what &ou are
saying, Mr., Park?
MR. MUSGRAVE:_“Object, this has been asked several

times now, Your Honor. 1It's peen ansvered.,
THE COURT; It has-ﬁeen asked and answered.
Sustained, T |

Q. ﬁow, Mr. Park, notwithstanding your present lack of
knowledge, your committee at least knew that there were uses
to which it might be put By a customer, is that correct, sir?

A. That's correét,

Q. And it considered that if they misused it that
might create a hazard to the customer, did they not, sir?

A, That's correct. .

Q. And that haiard would be based upon the content of

the trichlorophenol as you understood it at that time, isn't

15




16

11

12

13

14

15

16

17

18

19

20

21

22

23

24

that correct, sir?

A, Both the government study and the
2,4,6-trichlorophenol content.

Q. And it was based upon that that your committee
believed that there could be hazards to the customer, what
kind of hazards could there be to your customers, if they
misused 2,4-dichlorophenol?

A. There could be exposure to customers or the
environment as the general rule.

Q. No, I'm asking the hazard --

A. But Mr. Carr, I've already stated that.

Q. I want to know the result of the exposure, sir,
what hazards you considered might result from being exposed
to 2,4-dichlorophenol?

A, You never want a customer to misuse a product,

Q. Would you answer that question, Mr. Park?

A, I can't recall the specific uses or misuses.

Q. I know you can't. I'm not asking you that.

A, That were discussed five years ago.

Q. I'm not asking you that now, dMr. Park, what I'm
asking you is about the hazard. The hazard that you wanted
the customers to aveid by not misusing the product. 1I've
left the uses of it., TI'm now discussing with you the

hazard. What hazards were involved to the customers if they

16
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misused the product?:
A. Mr. Carr, I can't now recall the specific hazards-
but there is always concern about hazards to the customers.

0. You recall the only hazard that the committee

'l discussed in May of 19792

1

A. . I assume it would relate to exposure but I cannot

0. Exposure is not a hazard, exposure is the means by
: \
which the hazard develops, Mr. Park, and you know it. The
hazard is the healthrgffeet. That's the hazaré involved,
isn't that correct, Mr. Park? | | |
A, No, the hazaré would be ‘exposire.,
Q0. . What would result from the exposure?
A. Health effects.

Q. That's what we are talking about. Now, what

hazards would result from expoSuredto 2,4-dichlorophenol that

your committee considered?

A, ‘ Well, it wasn't the effects, it would have been
possible misuse resulting in exﬁOSure.
‘ Q. , And, well exposure by"itseif is mganingless. You
could be exposed to water, you can swim in water all day
long, there is no hazard unless you drown, unless you get in

your over head. You are not discussing swimming in

2,4-dichlorophenol, You are discussing at that time, Mr.

17 : i
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Park, the health effects from expoéure to
2,4-dichlorophenol. Now, I want to know what health effects
was it that your committee considered might result from
exposure throﬁgh misuse.of the product by the customer?

A.- I cannot recall without some notes 5r something,
Mr. Carr.

Q. You don't recall that we discuséed at length, Mr.
Park, the single health effects that your committee
discussed?

A, Can I see a memorandum or note to that effect?

Q. You dbn't recall that it was cancer and we

discussed it for hours last week, your committee had cancer

‘and you related the 2,4-dichlorophenol to one part per

biliion of 2,3,7,8 as'far as car%inogenic effects, you recall
that, Mr. Park? Surely you do recall that?

A.. In our, discussion, or your discussion with other
witnesses, Mr., Carr?

Q. ~Our discussion, Mr. Park? ’

A, I could remember our discussing cancer.

Q. In relation to this memo aﬁd this meeting, can't
you, sir?

A. Not specifically. Would you give me some
specifics, pleaée, Mr. Carr.

Q.. Mr. Park, do you recall that we had the memo that I

18
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suggested to you was writtén by Dr. Wilson and you read it,
we read it over and over and over as recently as:Friday in
which it said the carcinogenic effects of exposure to
2,4-dichlorophenol the amount fed the rats and the mice and
the NCI study was equivalent to one part per billion of
2,3,7,8-TCDD, you recall that?

A.‘ I do recall a discussion of that mémoranduﬁ, Mr,
Carr.

‘Q. Now, that's the hazard that you discussed in those
meetings; isn't that correct, sir, and you have 1275 in front
of you, sir. 1I've been referring you to it, that's the
hazard, the carcinogenic effécts, isn't that correct, sir?

A, Not that I recall, sir.

é. The hazard is right in front of you, Mr. Park,
would you look at Exhibit 1275, the quote from Dr, Paget?

A, Would you like me to read it?

Q. Just to yourself, so that your memory can be
refreshed with the hazard you all discussed was cancer. Now,
is your memory refreshed, Mr. Park?

’ A, I'm not prepared‘to'say that the hazard wé
discussed was cancer, '

Q. Mr. Park, my gquestion was, is your memory
refreshedé . \

A. To the extent of this memorandum, it is, Mr. Carr.

!

19
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Q. And cancer Qas the hazard that you discussed,
wasn't it, sir?

A; Apparently at this meeting that's written up here,
we discussed Dr. Paget's evaluation of this Federal Register
notice. |

Q. Mr. Park, what I'm asking you, cancer was the
hazard discussed, wasn't it, sir?

A, I'm not prepared to sﬁy that, Mr. Carr,

Q. What other hazard was discussed except cancer?

A, Mr. Carr, I cép't remember off Ehe top of my head,
but this material may have a, may well have acute toxicity
that would have been discussed.

Q. Let me show you Plaintiff's Exhibit 1289, see if
that refreshes your memory as to the hazards that were
discussed?

A.‘ Mr. Carr, this is someone's handwritten notes that
the author is not known, apparently, nor is it dated.

| Q. Let me shoy you 1290,.then, which is dated May
22nd, '79, and it refers to you at that meeting and we
discussed 1290 already, haven't we, sir?

A, I recall some discussion of Plgintiff's Exhibit
1290,

Q. What hazard is discussed in-ExhiSit.IZQO?

A, 'Those are someone's handwritten notes, Mr. Carr,

20
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and it's not at alllclear that the matters mentioned here
were discussed at the meetings.,

MR, CARR: Your Honor, would you direct the witness
to answer the guestion I posed to him,

THE COURT: Mr. Park, that was not resp;nsive to

the question. Please answer the question that was posed to

you.

A, This doesn't indicéte whether it was discussed or
not. |

Q. | My question what hazard is referred to in that memo
12902

A, It does mention that TCP --

Q. My question is what hazard is discussed..

A, I can see thelword, the words extremely weak
carcinogen. |

Q. And do you recall that the NCI report discussed
lymphomaé and adnomas, you recall that, sir, you had the
exhibit ﬁhere, I think it's May llth exhibit, I don't know if
you have it now.

’ A. You took-all\mf copies of exhibits.

0. Exhibit 1288, sir, does that help you, sir, to come
to the present memory as to what hazards you discussed at
that meeting, -the second paragraph of that memo, sir, where

you discussed the fact that it was carcinogenic to F344 rats

21
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inducing lymphqmas or leukemias, carcinogenic hepatocellular
carcinomas or adnomas, you‘recall we discussed that at some
length, Mr. Park?

| A, Yes, that was the subject of --

Q. Were there any hazards other than cancer discussed
at that meeting, that you can recall?

A, May I read this memorandum, !Mr. Carr?

Q. To refresh your memory, Mr. Park, yes.

. THE COURT: What number is that memorandum?
MR, MUSGRAVE: 1288.
MR. CARR: Let me give you Exhibit 1292, maybe that
can help you. |

. May I retain this one?

Q. Let me see, we have got -- we have got two exhibits
that are -~ I don't know how it happened, Plaintiff's Exhibit
1288, I know how it happeed, 1292 is the one that has your
notes to it, sir. 1288 and 1982 are exactly the éame except
1292 is 1288 with Mr. Park's notes attached to it; Your
Honor.

THE COURT: Thank you. X

A. The only health effect I see referred to in this

would haye been this weak carcinqgenic effect in the rats or
RS

mice.

Q. And, then, the only hazard then that could be

22




10
11
12
13

14

15,

16

17

18

19

20

21

22

23

24

lreferred to in your notes, your memo of June 6th, 1979, would

| be the risk of cancer, is that correct, sir?

A, It's the oniy one mentioned in tﬁe memorandum;

Q. and you have no memory of any other hazards, do
you, sir?

A, _That's correct.

0. Then, 'the hazard that your committee wished to
avoid iﬁsofar as your customers misuse of the product is
concerned would be the h%zard cancer, is that cbrrect, sir?

A, Mr. Carr, there may have been others that I cannot
remember,

Q. 'I'understaﬁd thaé, but as far as you can remember
right now, this is‘a hazard that you wanted to prevent if
there were misuse that took place, isn't that correct, Mr.
Park? | i

A, . I don't'feal;y remember. that specifically, the
memoranda do speak of the weak carcinogeﬁic effects in test
animals from the trichlorophesol.

Q. And it was the carcinogenic effects that you were
co;cerned about and that you wanted to prevent, isn't that
correct, sir? '

‘A. I would say so.

Q. And now did you tell the customers that if they

misused your product that cancer coéuld result?

4
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A; I would not have been involved in customer
contacts., |

Q. Do you have any knowledge that any customer of
2,4-dichlorophenol was told that if they misused the product
cancer could result?

A. Mr. Carr, I'm not involved in dealing with
customers.

MR. CARR: Your Honor, would you direct the witness
to answer that question?

THE COURT: Mr. Park, you have to answer the -
question. Your answer was not responsive,

a. I'm sorry.

MR. MUSGRAVE: You are asking him personally, Mr.
Carr, whether he did?

THE COURT: The question is clear. Go ahead and
answer the question, Mr. Park.

A, Since I am not personally involved in customer
qontacts, I am not personally aware of the manner of customer
informa;ioﬁf

Q. And you, Mr. Park, did not -- well, we have already
established that. The EPA was not given the notification and
you have no knowledge whethgr or-not the customers were given
notification, is tha; right, sir?

A, Yes, there was no substantial risk of injury to
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health or the environment here, and so there was no need --

MR. CARR: Your Honor, I'd ask the —-

a, 1 Ybu asked me. two qﬁestions, Mr. Carr.

MR. CARR: ~- answer be stricken aﬁd jury be
instructed to disregard it.

THE COURT: So ordered,'not responsive. The answer
is stricken. Jury is ordered to disregard it. You may
proceed, Mr. Carr,

Q. And, Mr. Park, you had other meetings relating to .
2,4-dichlorophenol, did &ou not, sir, and directing your
attention specifically, you had meetings in January of 1981
discussing 2,4-dichlorophenol, did you not, sir?

A. I believe £hat's correct., I would-like to see the
memorandum, Mr. Carr, if I may.

Q. And I intend to give you that memorandum, as soon
as I can find it. It's an exhibit that's already in
evidence. You had one Exhibit 1281, I'll give you, it's a
memo dated December 30th, 1980. And the other exhibit'is
undoubtedly in this stack. Jerry, do you'héve fhé number of
thé January '81 memo? The original must be in with tﬁe

Clerk. 1I'll find the blow-up, be easier to find it, Your

| Honor. It gives the initial number to start with. Would be

Exhibit 1241 if you have it. It would be -~ start from the

front? All right, I've had it all the time, Your Honor. Put

25




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

where it should be. Sorry.
THE COQURT: That's okay.

Q. Mr. Park, referring now to 1241, if you would, it
is the report that you wrote relative to the
2,4-dichlorophenol that was discussed in a memo dated October
the 10th, 1980, which is Plaintiff's Exhibit 1279, which I'll
also hand you, sir. Have you had an opportunity now to
refresh your memory, M}. Park?

A, Let me have another minute or two, please, Hr.
Carr?

0. All right.

THE COURT: While you are doing that, gentlemen,
could I see you at the bench for a moment?
(The follqwing Side Bar conversation was had outside the
hearing of the jury.)

THE COURT: I don't know about this motion but I'd
like to have it argued after court today.

MR. MUSGRAVE: Okay.

THE COURT: So, whoever, you Know, let them Kknow.
If it's you congratulaticns, I'll see you after court.

MR. MUSGRAVE: Fine. Thank you.
(The following proceedings were had in open court.)

A. Okay, I've read through most of it, Mr. Carr.

Q. 21l right. Now, Mr. Park, the product in question
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was 2,4-dichlorophenol, was it not, sir?
A, Yes.,

Q. And, you received a memo dated December 30th, 1980

A. HMr., Carr, I'm searching here, I hate to -- it says
dichlorophenocl, I guess I'm at a little bit of a loss,
because of unfamiliarity with the chemistry here, I'm not
sure whether that's 2,4-dichlorophenol or whether it isn't,
I'm sorry. I don't know if that's significant to your
question or not.

Q.' I've given you the memo dated December 30th, 1980,
have I not, sir?

A, Yes.

Q. And.have I also given you a memo‘dated October the
10th, 198072

A, Yes, '

Q. And, do ygu see, sir, that the subject matter is
2,4-dichlorophencl in those memos, sir, among others?

A, I don't yet.

Q. Do you know that the numerical system for Monsanto
is the 7;060 stands for é,4-dichlorophenol?

A. No, I do not. ‘

Q. Well, 'is your memo discussing dichlorophenols then,

sir?
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' A, Yes.

.Q. And it is also say that Diamond Shamrbck uses
dichlorophenol to make 2,4-D?

‘A. Yes,

Q. IAnd, you discussed whether or not the TCDD
contamination in dichlorophenol was such that required the
notification under TSCA to the EPA, isn't that correct, sir?

A, Yes, -- I didn't completely hear as you were
walking away the first part of yohr guestion, you say --

Q. Did you discuss at the January 6th meeting that

resulted in your January 7th, 1281 memo, Plaintiff's Exhibit

31241, the ievels of TCDD found in the dichlorophenol as to

whether or not that required a notice to the EPA under TSCa,
isn't that correct, sir?

A, Yes, sir.

t

)

. Q. And what was‘tﬁe level of

| tetrachlorodibenzo-p-dioxin that was discussed at that

meeting in the dichlgrophenols?
| A, One tq three parts pef billion'ﬁith one analysis
indicating a higher level.
Q. And hhat was the higher level-that was discussed?
A, It's not indicated in this memo, Mr. Carr.

Q. ~ Well, if you look to the -- you discussed the memo

dated October the 10th, 1980, did you not, sir?
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A; Right. Yes.

Q. And I've givéen you that memo, sir, will you refer
to that memo? |

A, Yes,

Q0. And what were the levels of tetras, TCDD found in
the dichlorophenols, sir. I have on the board here Table 2
in that exhibit dated October the 10th, 1980, could you turn
to Table 2 that I directed you td_earlier,.Mr: Park?

A. It does appear that this sagple 7003, I guess there .
is a quesfion as to what it was, but it cOuld'have been 9.5
pa;ts pef billion,'if‘I'm reading this correctiy here.

Q. And you discussed that at this meeting and you:
concludgd that since those low levels are going to be diluted

by customers operations that it would be unlikely to cause

| any health environmental hazard, didn't you, sir?

A, - That'S‘rightL
Q. And it-was on that basis that you determined to not
notify the EPA, isn't that correct, sir?

i
A, Well, that -and no one at the meeting was aware of

an; other possible harm that could ha;e come from the
product;

Q. Wheée is the other harmhqther than the harm that
might be connected £Q TCDD discussed?

A, Well, it would have been for any other use, I'm
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jﬁst reading the second Sentence of that third to 1ést
paragraph, Mr. Carr.

Q. It refers to TCDD, doesn't it, sir?

A. That's right. |

0. It doesn't refer to dichlorophenol, refers to TCDD
level in that dichlorophenol,'doesn't it, sir?

A, Yes, \- , \

. Q. And, that level was one to three parts per billion

with one analysis indicating nine and a half parts”per
billion, is that correct, sir? .

A, ' It is not clear to me whether that means a
possibility!oflfour and a half to nine and a half.
0. It has been testified to me that ié’the nine-and'a
half, that is the part that coelutes with 2,3,7,8 TCDD. The
4‘5 I think is includea_in the 9.5, but that's not important
at this pdéint in time., That was the level.you discussed, |

wasn't it, sir?
‘ A. Well, we“discussed the entire analysis.
Qe All right. And this entire'anélysis, the highest
level for'the tetras was 9.5, wasn't it, sir?
“A.  According to your chart there.
Q;' No, according to the memo that you have in front of

you dated October 10th, 1980, which you discussed?

‘A, Yes.
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0. And you determined that that would not constitute a

risk particularly when further diluted by customer's
operations, did you, sir?

A, That's right.

Q. You consider that a customer would take the
2,4-dichlorophenol and put it in a product where perhaps it
would be diluted by a factor of 50 percent or by a factor of
90 percent, something of that sort, isn't -; didn't you,lsir?

A. It would have been diluted to some degree, yes.

Q. And you consider that?

A, Yes.

Q. And that was important in your consideration,
wasn't it, Mr. Park?

A, That was an important factor, yes.

Q. And, you decided then that sinpe they are going to
perhaps this 9.5 might get as low down to one part per
billion or below it, that that wouldn't present a hazard,
didn't you?

A, The consideration may have even gone beyond that,
Mr, Carr,

Q. Now, you are speculating, Mr, Park, aren't you, you
are not going to pretend you got a memory for particulars at
that meeting when you can't remember what you discussed last

Friday, are you, Mr. Park?
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attorneys?

A. If you let me finish oc¢casionally it would be clear
what I'm saying. |

Q. D; you have any memory of that meeﬁing, Mr. Park,
any whatsoever?

A, Which meeting, Mr. Carr?

0. The meetiné we are diécussing, Mr. Park?

a. | I cannot remember the meeting, no, off the top of
my head without reference to notes.

Q. Mr. Park, you are fully -- you were fully aware

|when you came to the courtroom that I was going to ask you

1

questioﬁs:about that meeting, weren't you, sir?

A. No, I was not so awére;

Q. You were not, you did noﬁrdiscuss this with your

A. I discussed éertainly my aépearance with my
attorneys. )

Q. You didn't discuss the subject matter of your
appeéragce? | |

A, aWe felt iﬁ‘would probébly relate to my position as
a member of this group that sits down to discuss TSCA Section
8(e),

Q. And they didn't tell you or did teli you, I'm sure,
that Exhibit 1241 had been admitted into evidéhce.on March .

27th,

3
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. MR. MUSGRAVE: ijeét to asking questions about
conversatioﬁs with counsel. |
0. Three weeks ago.
'THE COURT: Objecfion is sustained.
A, There are thirteen hundred Plaintiff's exhibits
now, they did not discuss every one of those wiéh me.
TgE COURT;'-Wait a second. Gentlemen, could you

1.

approach the bench for a minute?

'(The following Side Bar conversation was had outside the

hearing of the jury.)
THE COURT: When we get into specifics, I think we

might be getting into some attorney=-client problems., I

‘sustained your objection at this point as far as the

specifics, (

‘MR. CARR: As far.aé wﬁqt he's discussed with Mr.-
Musgrave? |

 THE COURT:. With Mr, Musgrave.

. MR, MﬁSGRAVE: Or any of the attorneys.

'MR. CARR: Yeah. -

' MR. MUSGRAVE: Yeah.

(The following proceedings were had in open court.)
Q. (by mx. Carr) Now, Mr. Park, you were aware of the

fact that you had been asked to, and you did produce your

1
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files relating to the TSCA meetings and dioxin, isn't that

|correct, sir?

A. Yes.

Q. There has only been about three, isq't that righf,

sir? Or even two?
IA. Section 8(e) meetings?
Q. Yes.
" A, No, we have held a number, I would say, total
meetings of any squect?
Q. No, Mr. Park, yOu‘know'what I'm talking about,
dioxin content in chlorinated phenols?

A. I think there have been,'I would guess, four.

Q. Four meetings dealing with chlorinated phenols

TSCA?

MR, MUSGRAVE: You said dioxin, Mr. Carr.

Q. Dioxin in the chlorinated phenols.
, MR, MUSGRAVE: Different qdestiopf

THE COURT: Overruled.
A. I believe that's correct.
é. -8ir?
A. I believe that's correct, yes.
Q. . When were those meetings heid, sic?
A, - I'd have to refer to my notes.

Q.- Could you please?

for
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A. Well, I don't have thése noées with me.

Q. Because the only thing that I have, the only notes
that I bave would be one for December 1981, and the one for
Mafch '79 that we have been discussing, and this one now that
we are on for January '817?

A. '~ Then theré was one, I'm sorry, I forgdt the dates

you mentioned, but there was one in January of '79, I

* |believe, that related to the Sturgeon spill'itself.

Q. That was the TSCA meetings?
A.‘ Yes.,
0. Then there were four indeéd then?
A, Yes.
Q. And~no others?

A, Relating to dioxin in ghlorophenols?

iQ. " Yes.
A. No, I thihk that's correct.
Q. | And you knew, didn't you, gir, that I'm going to

ask questions about ;hié meetihg?
| A ~ I didn't knoﬁ for sure that you would, no.

Q. Well, I didn't ésk you if you knew for sure, you

knew that was a t0picf didn't you, sir?

b
[

A, I -——. ’ , R

'
1

Q. You didn';Arefresh your memory as to what I might

ask you about, the levels, what you discussed?
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A, Mr, Carr, this whole thing Qe are in is kind of a
new experience for me. I, frankly, did not'know what to
expect, sir,

Q. Mr. Park, wéuid you now refresﬁ yodf meméry aé to
whether or not you -have any memory whatsoever as to what was
discussed other than as related in those memos at your
meeting ‘'of January the 6th, 198172

A, I can't recall anything beyond what ié in the
memoranga, Mr. Carr.

Q. And, that memorandum refers té the tetra, TCDD
content of the dichlorophenol in question; doesn't it, sir?

A. That's cqrrect. |

Q. And you considered that 9.5 would be diluted when
it got to the customer, doesn't if, sir? |

‘A; What I was going to say,-Mr. Carr --

Q.. Mr. Park, could you listen, kind of try to listeﬁ
to.what, 5ﬁa kind of try to answer the question that I'm
asking you?

A. IEither thaé or that it may have been a blip, ma§
have been an incorrect reading. |

Q. And you considered it might have been an incorrect
finding- at that time?

A, Yes. |

0. Now, is that somewhere in this memo? fThat's
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something that you remember, isn't it, sir?

A, I notice in the December 30th, 1980, memorandum

lthere is some criticism of the, appears to be criticism of

the analysis.
Q.l: ﬁell, did'fou consider Ehén that it might have beén
\
a mistake then when you decided not to notify the EPA?
A, Mr., Car;,'I can't recall off the‘tob of my-head,
i'm_trying -
Q. I''m asking you not to do it off the top of your

head, Mr., Park., Dig into the bottom of your head, dig into

the memos.

A. "I am.

" Q. ‘ Now, having dug into the bottom of your head and

| into those memos, is that one factor that you considered when

you decided not to notify the EPA?

A, That that might have been an error.
Q. Yes. I would think that would be one factor,
Q. Now, if it had been, if it was in fact, if you

hadn't had that doubt in there, would that have made a

’!

difference in you notifying the EPA?
A. I don't know, Mr., Carr.
Q. Well, tﬁink about it, Mr. Park. :
A, ' I guess I doubt it. -I see here there were 81

samples, one h@d indicated a possibility of 9.5 parts per

37




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

billion. The use of the product being one where in fact it's
apparently the major uses as an intermediate product.
Assuming that would be a correct reading, I doubt that would

have been sufficientiy significant to have warranted

{ informing the EPA.

. Q. All right. Then you have a doubt, though, you are
not sure, is that r;ght, sir?

A, No, I can't Eecall the specific discussions, Mr.
carr tﬁat took place. 1It's clear that it was concluded tpat
notification was not required. I feel pietty certain that
all relevant factors were discussed at the meeting as is
generally the case.

Q. And, Mr. Park, when you discussediall those
relevant facéors and you discussgd Ehe fact that this might
have been an accident, éccidental thing, and that all the
other findings just showed one to three parté per billion?

A,, Yes,

Q. Now, if you‘giscovered that it was nof an isolated
finding, 'would that have made a aifference, sir, it was not
an accident, not an artifact, not a blip?

MR, MUSGRAVE: 6bject, it's been asked and
answered, he already testified to that.
THE COURT: I think it's in a different context.

Overruled.
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‘I don't think that would of made any ditfference.

‘What lével would make a difference, Mr. Park?

I have no idea.
No idea at all?
No.

What about the 250 parts per billion for total

dioxin content that we discussed last Friday, would that have

made a difference?

A,

Q.

I don't recall that we discussed that, Mr. Carr.

You don't recall that we discussed 250 parts per

billion as a total dioxin concentration last Friday in the

products?
A,

Qo

I can simply recall you aéking me a guestion.

Mr, Pérk,_you don't recall that we discussed at

considerable length the 250 parts per billion average finding

and tetra

ethyl? ‘

I can recall --

‘Of total dioxins, sir?
I can recall some discussion of that.

All right, then you do have some memory of what we

last Friday?
With regard to the --

Sir?
]

Yes, with regard to the, whatever it was, 250 parts
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[per million average.

Q. 250 parts per billion? . N .

A, Billion, yeah, average analysi; in the tetrathal.

Q. And what if_you had concéluded theré~were 250 parts
per billion not 9.5‘fﬁr tetra but for total dioxins, that
there were 250 parts per billion of dioxins in tﬁis product,
éir?

MR. MUSGRAVE: Object, speculation and conjecture.
THE COURT: Overruléd. |

A. Mr. Carr, it's %mportant that here we are talking
about TCDD and in the Eeﬁrathal we are not.

Q. And whaﬁ'S“impbrtant ébdut that, Mr. Park?

A, The TCDD is generally héld to be far and away the
moét toxic of the various dioxins.

Q. fés, and that's important then to take that .into
consideration‘along with the toxicity of thé other dioxins,
isn't i;, sir? So if you have TCPD's in'the product, that's
a level of £oxicity‘to be concerned and you add to that the
concern that you'd have about total dioxgn in the product;
wouldn'é you, éir? - r

A. ‘Well, éoﬁe various dioxins very véry low, very
little toxicity, I understand.

Q. Could you answer my question, please, sir?

A. I'm'sorry, I qguess I thought I did, Mr. Carr,
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toxicity of TCDD.
0. Could you read the question to the witness,
please?
| COURT REPORTER: "And that's important then to take

that into consideration along with the toxicity of the other

‘dioxins, isn't it, sir?” o

A, Recognizing the toxicity is extreﬁeiy low, if at
all in tpé other ones, the answer is yes.

Q. Could you answer ﬁy question?

A, Yes.

Q. You do‘~- it is important to.take into effect the
toxicity of the otﬁer dioxins aiong with the toxicity of the
TCDD dioxins, isn't that correct, sir?

A, That's corfect.t

'Q.' Because whén they are added together, along with
the toxicity of the product without a contaminant, you are
then -- thét's what you consider for total tbi;city, that's
being shipped out of that Monsanto plant, isn't that correct,
sir?

7 3 ,

Ay .You'are asking me questions now, Mr. Carr, that-
really_are;beyond my realm of knowledge and tréining; I am
not a toxi;ologist.

Q. 'And when yoﬁ meet and draw up those memos and mrake

those recommendations, you are not consideriné the total
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toxicitf of the product including dioxiné that's.therein; Mr.
Park?

A. We certainly do.

61 and, Mr. Park, that's what I'm asking you here now,
because that's what you consider in your funcﬁion in this
committee and that's exactly what I'm asﬁing‘yéu now, not
asking you dny question different than what you would
consider in those EPA notification meetings. Now, Mr. Park,
it'is_imp;;tanﬁ that you consider thé total tqgicity not just
of the product without the‘diOXin coﬁtent but Ehe toxicity of
the product itself,-pius the toxicity that's added to it by
the TCDD component, plus the toxicity that's added to it by
the oéher dioxin component, ién't that correct,; sir?

,A; Mr. Carx, you are trying to put woré; in my'mouph
again. The other --
MR. CARR: Your Honor, would you direct the witness
to answer that queétion? I thought it was fairly ~-
1HE COU#TE Mr, Park, I think you ﬂave to answer
the question as posed an§ your answer vas ﬁot EESbonsive._

A,» ékay. - |

THE gOURT:N Please answer the question as posed to
you.

A, We do consider the toxicity of the entire product.

Q.. Is that a yes to my answer, Mr. Park, to my
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question?

A, 'To £he exteﬂt that other dioxins than TCDD have

'toxicity, that would be considered.

Q. Then that is a yes to my question?

A. On that basis, yes.

Q. You consider the toxicity of the product without
dioxin content, you consider the toxicity of the product
including the TCDD toxicity if it has it therein, you
consider the toxicity of that product, plus the toxicity of
the TCDD, plus the toxicity of the other dioxins, isn't that
correct, sir?

A. I think thatlis correcf.

Q. Now, Mr. Park, did you make any effort at the
January 1st, '8l, meeting to consider what other dioxins
might be presen£ in sqﬁe of those products?

1MR. MUSGRAVE: January 6?

Q. January 6th.

MR, MUSGRAVE: You said the 1st, I just wanted to
be sure what you were talking about.

A, I noticed that the the analyses that are attached

to the October 10, 1980 memorandum do indicate, as I'read it,

| that the analyses included a search for the other dioxins in

whether they appear there on the chart.

Q. And they had, did they not, for the sample in
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guestion, 108 parts per billion of tri-dioxin, 553 parts per

billion of a di-dioxin, 15 parts per billion of a

. | mono-dioxin, isn't that correct, sir? In addition to the -

| tetra that we have discussed?

A, It does appear on the chart.

Q. And, 4did you consider the toxicity of tri-dioxin?

A, Mr. Carr, I can't recall. I would assume that we
did.

Q. And you, of course, do recall that
tribénzo-p—dioxin is nearly as toxic as tetras according to
the memo -that you have from the, dated May 22nd, 1979
meeting, isn't that cérrect, sir?

MR, MUSGRAVE: Object, that's a misrepresentation

| of the evidence, there are many isomers of tri- also, Mr.

Carr, you know the réferences to a specific isomer.

MR. CARR:. You also know if you can identify it,
your company goes by the rule, is to assume it's the most
toxic and that's been testified to by a number of your
witnesses, —

THE COURT;- Objection ié overruled. .Answer the .
guestion, please.,

A, ‘ I don't recall-ghat, ﬂr; Carr.
Qf Well, would you refrésh your memory and look at the

May 22nd, 1979 memo, I think you have it in front of you
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Exhibit 1290.
A. Well, it is riot a memorandum, Mr. Carr. _
Q. The notes of the May 22nd, '79 meeting, Mr. Park?
B My notes. |
Q. What my question referred to?
A. " Those unknown, those anonymous notes.
Q. By soﬁe member of your_gémmittee?
Q.  Not very anonymous, an employee of Monsanto. It
appears to be the handériting of Dr. Wilson?

) | . ) .
A, I see a note on his —-- this handwritten thing here,

1Mr. Carr.

Q. That's my request referring to you, sir, that the
tridibenzo-p~-dioxin is nearly as_goxic as the 2,3,7,8,
according to that note by one of the members of your
committee in '79, isn't that correct, sir?

A, I cannqt add any dignity to this thing beyond what
it has on it, MNr. Carr. ‘

. MR. CARR: unld -~ Your Honor, would you direct

the witness to --
/

b

THE COURT: tMr. Park, that was not an answer to the
questioﬁ. Ansvier the.question. \

A, - The answer is I don't know.

Q. Mr, Park -- |

A. ‘This will habé to speak for itself, Mr. Carr.
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MR. CARR: Your Honor, I ask the Court to direct
the witness to assume that last week we established that this
memo pointed out that trichlorodibenzo-p-dioxin is nearly as
toxic as 2,3,7,8 and that this witness last week agreed, yes,
that's what the memo said.

THE COURT: So ordered.

Q. Now, Mr. Park, assuming as the Court has ordered
you to assume, this particular batch of dichlorophenol has in
it a 108 parts per billion of something that's‘nearly as
toxic as 2,3,7,8, isn't thaE correct, sir?

MR. MUSGRAVE: Object, that's an improper
hypothetical. There is no evidence as to what it is,

THE COURT: Overruled,

A, On the basis of the Court's instruction, it does
have that reference.

Q. Did you at this meeting consider this meeting on
January the 6th, 1981, consider the toxicity of 108 parts per
billion of this tridibenzo-p-dioxin? _

a, I would assume that we had.

Q. And, not having any'indepeﬁdent recollecéion, it is
an assumption on your part without_ény knowledge, isn't that
correct, sir? ’

A, That's correct,

Q. Did you discuss the toxicity of 553'parts per
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billion of dichlorodibenzo-p-dioxin?
A. Again, I would assume that we did.
Q. | And again &ou have no specific memory of it and you
don't know, isn't that correct, sir?
A, That's correct.
Q. Now, Doctor, --
MR. CARR: I'm -- does the Court -- I note I'm past
11. 1I'll be glad to go on if the Court wants.
THE COURT: Okay, I had missed it to. We will take
a short break at this time. Ladies and gentlemen, I would
admonish you, and this will go for any other breaks that we
take today, that you are not to discuss this matter among
yourselves, with anyone outside the jufy panel or as of yet
form any opinions or conclusions about the matters on trial.
Court will be in short recess.
(Following a recess, éhese proceedings were had in open .
court.)
Q. (by Mr. Carr) Mr, Park, May 1979 meeting, the llth

and the 22nd resulted in the June memo, dealt with something

th;t was published in the Federal Register, is that correctf
sir?

A. Yes.

Q. And, of course, the Federal Register has been used

in the past by the EPA to publish notices as well, has it
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not, we referred to the ruies and, or the interpretation and
policy that were published in the Egﬂg;g;_ﬂggig;én? So they
surely presumed to know that which is contained in the
Federal Register that they use\themselves, is that correct,
sir?

A. ‘Yes.

Q. And, Doctor, you testified last week‘ghat you need
not notify thé EPA about things that they know about
themselves, that was one interpretation that you put at oﬁe
point in time upon the TSCA Section 8(e), isn't that correct?

A, That's correct.

Q.  Why did you then meet inh May of '79 to consider

whether or not notification should take place -to the EPA,

since obviously it was in the Federal Register, they get the

Federal Register, they know of the contents of the Federal

| Register, why did you even consider you are obligated to

meet?

A, The meetings are requested by other people. I do
not call the meetings myself. And we hold meetings whenever
anyone feels that the meeting should be held.

Qe My question is why was this meeting held if the EPA
obviously, everybody at that meeting knew that it was in the

Federal Register because that's the subject of the meeting,

the 1979 meeting. I just can't recall, it may have been that
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for that reason it ﬁas actually not necessary to hold the

imeeting, but we did hold it.

Q. Mr. Park, you know in point of fact simply because
the EPA may know something or is in the Federal Register or
they may know about a particular chemical, does not excuse.
you at Monsanto from having those meetings, isn't that
correct, sir?

. MR. MUSGRAVE: Your Honor, I believe.we have been
through this same question, has been asked several times
before that whole topic of the interpretation of S(é) and
this withess' interpretation has been gone into at length,'I
believe this is repetitive énd I object to if.

THE COURT: Overruled, I don't think those-Fedefal
Register aspects were gone into before. You may continue,
Mr, Carr.

A, No, in my opiniOn it is not necessary or
appropriate to hold a meeting to consider 8(e) reporting if
the information is already known to the EPA,

Q. And is there any law, any policy, any statement put
ou; by the Government that agrees with your interpretation of
the requirements and the chemical company's? .
A, I think the law itself does.

0. Point it out, please, sir?

A, I don't have it right here, but the law, Section
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8(e).

Q. I want you to point it out, Mr. Park,

A, Well ==

Q. Those are in what order from now, they are stacked
on top of one other, what order are they in now?

THE CLERK: Which exhibit do you need?
MR. CARR: Exhibit 880, Monsanto's, and 881.

A, Monsanto's policy was in this bunch that was here
on the desk Friday.

Q. Here's 881. ’ N

A. Thank you. This is Sectioﬁ 8(e)..

MR. MUSGRAVE: What exhibit do you have, Mr. Park,
please?

MR, CARR: 881 I just handed to counsel. And here
is Monsanto Exhibit 880. .

A. ThankJYOu. In its entirety, Section 8(e) of the
Toxic Substances Control Act reads, "Any pérson who
manufactures, processes, or distributes'in commerce a
chemical substance or mixture, and who obtains information
which reasonably supports the conclusion that such a
substance or mixtﬁre presents alsubstantial risk'of injury to
health or the environment, shail immediately inform the
administrator of such knowledge, unless such person has

actual knowledge that the administrator has been adequately
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informed of such information."

Q. All right._ Now, do you have actual knowledge, sir

MR. MUSGRAVE: HMr. Park, I believe you misread
that, I think it says "of such information™ unless the person
has actual knowledge.

'A. I'm sorry.

* MR. MUSGRAVE: "That the administrator has been

| adequately informed of such information."™ You said

knowledge, I think information is used consistently
throughoﬁt.

A, Yés.

Q. Now, my question is, Mr. Park, do you at Monsgnto
know, do you have actual knowledge, that the EPA has been
informed of those things that's published in the Federal
Register?

A, This policy-statemept in Sectién VIXI includes a
number of sources of information which it is assumed the EPA
has knowledge of.

l Q. Would you direct me to that Section VII of Monsanto
Exhibit 8807
A, Yes, In the =-

Q. Roman numeral VII?

A, Yes.
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Q. All right. Would you boint out where it describes
the Federal" ist ’, sir? )

A, 'I don't see‘a refgrence to the Egdgigl_gggig;gg
itself in this -—-

Q. ‘All right. HNow, Mr. Park, will you point out to me
where the‘law exempté.Monsanto from informing EPA of the fact
that a batch of ité material has been found to be
contaminated with something that "it didn't know was there
before?

A, We are back to the sUbstantial-risk.of injufy
question, Mr. Carr. | -

Q. No, as far as the knowledge of the EPA, you said

| that they know about 2,4-dichlorophenol, is what you said.

They know about it. I'm asking you, sir, you are reqguired to
have actual-knowledge that they know that your product N
contains dioxin, isn't that correct, sir?

A, Well --

Q. ' If dioxin has a substantial health risk?

A, ' If the EPA has knowledge of some information then
cergainly no reporiing obligation exists with respect to that
information. ' |

Q. And my question is, sir, do they have actual
knowledge that the batch referred to here in January 7th,

1981 memo, Exhibit 1241 A, do they have actual knowledge that
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I that batch contained nine and a half parts per billion of

tetra, 108 parts per billion-of tri-, 553 parts per billion

‘6f dichlorophenol dibenzo-p-dioxin?

A. So far as I am aware, they don't.

Q. And is there any place in the Statute that exempts
you from giving thatdinformation where you know. they don't
have actual information? |

A. If I understand you correctly, no, the only
exception to the obligation is where the EPA has the
information.

Q. Yes. And you considered in Janhary of '81 the
possible exposure, didn't you, sir?

A. I just don't recall the exact discussion, Mr, Carr,
I.would assume that we would.

Q. Your memo discusses customer dilution, doesn't it,
sir?

A. Yes.

MR. MUSGRAVE: Your Honor, we have been through all
this before. He's‘-asked him this.gquestion two or three times
al;eady this morning;_ He's answered does discuss it.

Q. That's exactly the point, it does discuss possible
customer dilution and exposure, doesn't it, sir?

THE COURT: Obﬁection is overruled.

A. It discusses customer dilution.
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Q. And that relates to what they will or will not be

"exposed to, isn't that correct, sir?

A, It doesn't say this, Mr. Carr.

Q. . Isn't that the meaning of it, sir? What difference
does iﬁ-make if it's diluted or not diluted, if they are not
éoing to:be exposed to it, you consider ri;ks involved in the

exposure of this diluted substance, didn't you, sir, this

diluted chemical?

A, Mr. Carr, as I stated, I cannot remembe; the exact
discussions that went on.

Q. I.didn't ask you to remember the exact discussions,
what I'm saying is £his memo shows that you on that committee
considered the actual exposure that customers might be
presented by this low level of TCDD in your product, isn't
that correct, sir? |

A, I don;t remenber.

Q.‘ I'm not asking you to remember, doesn't this memo
show that because youvconc;uded that it was going to be
diluted that it .refers to customers exposure?

A, It doésn'; say that, Mr. Carr.

Q{ . You don't take that to mean that, Mr. Park?

A, It says the éxt}emely low levels of TCDD will‘be

further diluted by customer operations.

Q. And was particularly when further diluted we would
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be unlikely to cause any.health environmental effects, isn't

that correct, sir?

A. Yeah.
Q. Sirc?
A. Yes,

Q. So, you did consider and this memo points out that

|you considered exposure to the customer of this diluted

chemical, isn't that correct, sir?

A, Mr. Carr, I jug; cannot remember the discussions,

0. Mr. Park, I am not asking you to remember, I'm
asking you to give me the plain sense of those words that
I've jusé read to you, that you used in your memo of January
7th, 19812

A. The plain meaning as I see it is that any levels of
TCDD in the dichlorophenol would be so low after customer
dilution as to present no hazard.

Q. And the exposure would be to séy as to present no
hazard, isn't that correct?

A, I don't see the wqrd exposure.

Q. Isn't that the meaning, sir, when you are

discussing the customer dilution, the ultimate use of the

product?

MR. MUSGRAVE: Object to this, Your Honor, the

witness has answered the question, he's referped to the
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sentence that Mr. Carr has asked him to, answered it
interpreting what he feels it means, referring to levels, and
it's very clear what he testified to and Mr. Carr insists
upon asking the same question. I object to it, it's
repetitive. This is the same topic going over and over
again.

THE COURT: Overruled.

A, I don't know, Mr. Carr.

Q. You don't know what the meaning of this paragraph
involves considering customer exposure affter the chemical has
been diluted?

A, I assume it.

Q. You don't know that, Mr. Park?

A, I assume it means just what it says.

Q. I'm sorry?

a, I assume it means just what it says.

Q. What does it say relative to customers health, are
they going to be at greater risk because it's diluted or be
at lesser risk because it's diluted?

A, It doesn't speéifically state.

Q. What does it state, are they going to be at greater
risk or lesser risk after it's diluted, what is the plain
meaning of that, Mr. Park?

A, It implies that any TCDD levels in the product will
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be reduced@ when the product is diluted by the customers

operations.

Q. And that when one is exposed to this reduced or

Y

diluted TCDD, what does that do with the health risk, does
that increase the health risk or decrease the health risk?
MR. MUSGRAVE: Object, that's a
mischaracterization. 1It's not reduced TCDD, it's reduced
level, and that's what éhe witness is testifying to.
THE COURT: Overruled.

A. It just doesn't state, Mr, Carr,

Q. Mr. Park, I'm asking you what this means, are‘you
now svearing in front of this jury that this paragraph does
not consider customer exposure to the product?

A, No, I'm not so swearing.

Q. Then you know this paragraph does consider custbmer
exposure, don't you, sir?

A. I think the memorandum should speak fér itself, Mr.
Carr.

Q. Would you answer that question, please, Mr. Park?

A, No.

MR. CARR: Your Honor, will you direct -- did you
answer the question, you simply --

A: No, I'm answering your questioﬁ.

Q. This does not refer to exposure or does it refer to
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‘A, I just don't récall, Mr. Carr.

Q. - No, Mr. Park, again I'm not asking you to recall,
I'm asking you whether or not this paragraph contemplates
customer exposure to the product after it's been diluted, and
after it's been diluted that exposure it would be unlikely to
cause any health problems, did you not of necessity when you
éonsidered that paragraph and concluded to put that paragraph
in there, did you not of necessity, consider customer
exposure to this product in its diluted state?

A. Mr. Carr. --

MR, MUSGRAVE: Object, this question has been asked
and answered. He has interpreted this sentence for Mr, Carxr
to the best of his ability about two times now.

THE COURT: Object --

MR. MUSGRAVE; I object, this is repetitive.

THE COURT: It has been asked, excuse me, I'donft
think it haé been answered and your objection is overruled.
It's properly asked again.

A. I don't éee how I can add to the memorandum, Mr.
Carr.,

Q. Your Honor, would you direct the witness to
answer?

THE COURT: Mr, Park, you have to answer the
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question as directly posed to you.
A. I'm sorry.
THE COURT: 1I've ruled it is a proper guestion.
A, Okay, could I impose oﬁ your clerk --
THE COURT: What did you say?
A, Could I impose to read --

THE COURT: You can read it back to him once.

COURT REPORTER: "No, Mr. Park, again, I'm ﬁot
asking you to recall, I'm asking you whether or not this
paragraph contemplates customer exposure to the product after
it's been diluted, that exposure, it would be unlikely to
caﬁse any health problems. Did you not of necessity wheh you
considered that paragraph and concluded to put that paragraph
in there, d4id you not of necessity consider customer exposure
to this product in its diluted state?"

A. I don't know.
| MR. CARR: Your Honor, would you direct the witness
to answer this question?

MR. MUSGR%VE: He has, Your Hono?, says he doesn't

-~

know,
R !
MR, CARR: I think he's contemptuous of the Court.
I think the questions that I've asked for the last five

minutes admit of only one conclusion and this witness knows

that he dare not give the only conclusion that can be given,
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and I think it"s contemptuous that — 1 think 1t"s a mockery
of the system that 1 should go around phrasing the question
thirty different ways and then the witness comes up and says
I don"t know that that"s the meaning. He has the education,
he has the intelligence, he has the background to know that

that is the plain meaning of that paragraph.

MR. MUSGRAVE: 1 object, Your Honor, to counsel®s
speech. 1 object to counsel®s insinuations. 1 request the
Court 1instruct the jury to disregard them. 1 ask that the

Court admonish Mr. Carr to stop theatrics and stop making
Inappropriate and improper comments like that. The witness
has answered the question when he was asked didn®"t he
consider and he says | don"t know. Is there anything wrong
with a witness iIn this court or any court iIn the United
States not being able to answer question because he doesn"t
know? Just because it doesn"t satisfy Mr. Carr. This is
totally improper. |1 object for all of those reasons.

THE COURT: Your objections are overruled. | don"t
think your answer 1is responsive to the question. The
guestion has been asked of you a number of times. It has
been read back once. 1 am directly ordering you to answer
the question posed to you.

MR. MUSGRAVE: Are the rest of my requests also

overruled for the record?
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THE COURT: Yes, they are, Thef most certainly
are.
A, Your Honor, are you instructing me that I must
ansver eitﬁer yes or no?
THE COURT: I most certainly am.
A, Even though it contains what I consider to be
improper limitations and premises?
| THE COURT: I have ruled that the answers that you
have given are not responsive and that the question posed to
you is proper. Ansver.
aA. You will not allow me to answef that I don't know?
THE COURT: I will not allow that kind of answer,
it does not call for éhat kind of answer,
A, Then within those constraints, I would respond that
along with many other considerations, exposure to the product
would probably have been considered.

MR. CARR: Your Honor, that again is not a response

to my question, My question is as to the plain meaning of

this paragraph, not whether probably would have been

co;sidered. He can answer that question that of necessity
this paragraph contempiates discussion of, consideratioh of
exposure by customers after the product is diluted, does it

not, Mr. Park?

A, Among many other things, yes.
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0. And Mr. Park, that follows because in the
preliminary paragraph to it, you pointed out the uses to
which the product is put, did you not, sir?

A, Yes.

0. And the oﬁly reason you would consider the uses to
which it is put, is because you are going to consider the
exposure following from such use, isn't that correct, Mr.
Park?

A. There could be other reasons, Mr. qur. That would
be one. |

Q. And, yod have considered the fact that
dichlorophenol is uged to manufacture 2,4-D, didn't you, sir?

A. I don't remember that.

Q. The memo states that you considered that, doesn't

A, Yes, it does.
Q. And you know what 2,4-D is, don't you, sir?

A, I'm not well informed on it, I believe it's a

herbicide.

Q. It's used on peoplé's lawns to kill weeds and
dandelions isn't it, sir? |
_A. (shrugs shoulder)
0. bon't pﬁt your hands up, you know that for a fact,

don't you, sir?
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MR. MUSGRAVE: Object, he's arguing with the
vitness,
THE COURT: Overruled.

Q. You know that, don't you, Mr. Park?

A.l I am not well informed on its --

Q. I'm not asking you if you are well informed,lyou
know that 2,4~D is used to kill dandelions on people's lawns,
don't yqu, sir?

A, No, I don't, Mr,. Cafr, particularly. I don't Kknow
what the ingrediénts of this can are that you put up here,

Q. And 'I'm not asking you about that can, Mf. Park,
I'm.asking you about 2,4-D.

A, I don't know that people put it on their lawns, I
believg I have heard that it is a herbicide,

Q. And do you know --

A, Kills Qegeéatioh.

Q. And do you know if it kills vegetatibn, it would
kill dandelions on people's lawns, you know that, don't yoﬁ,
sir? | |

a, I might be afraid it would kill the grass, I don't
know, this is beyond my area of expertise.

Q. Wﬁen you discussed -- when this memo discusses that
it's being used to manﬁfacture 2,4-D, can you consider at:

that time what 2,4~D is going to be used for?
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A. Mr. Carr, 1 cannot recall the discussions that went
on during the meeting, the discussions.

Q.- You pointed out in this memo that in addition to
using It for other customers to use it to make 2,4-D, others
incorporated into oil well additives, isn"t that correct,
sir?

A. That"s correct.

Q-  And you considered those uses at that time, didn"t
you, sir? As pointed out by the memo?

A. Uh-huh, vyes.

Q.- And, you concluded, did you not, sir, that the
exposure 1in using this product in those methods would not
constitute — would be unlikely, when i1t"s further diluted,
would be unlikely to cause any health or environmental
hazard?

A. Particularly when it"s for the -

Q.- Now, when you considered that, you did go beyond
the restraints of the law, didn"t you, sir, the policy set
out by the EPA relative to that law, isn"t that correct, sir?

A. Not at all.

Q- Did you consider that there was sufficient evidence
of exposure simply because i1t went into commerce?

A. I explained last week, Mr. Carr.

Q- Excuse me, my question is did you consider at that
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time at this mee;ing in January.of '81, that there would be,
that the mere fact that it went into commerce was sufficient
evidence of exposure?

A, Mr. Carr, I can't recall the exact discussions that
took place, I said that several times now.

0. And did I ask you to recall the exact discussiops,
my question -- would you read back the question?

COURT REPORTER: &Excuse me, my question is did you
consider at that time at this meeting in January of '81, that
there would be, that the mere fact that it went into commerce
was sufficient evidence of exposure?"

A. Frankly, I do not recall.

Q. Now, Mr. Park, you didn't say that this'dilution
would not cause a hazaré to health, did you, sir? You simpl&
said in your memo after it's diluted it would be unlikely to
cause any health problems, didn't you, sir?

A, That's correct.

Q. That means, did it not, sir, that it's possible
that there could be seriops health effects by the use of even
diiuted 2,4-dichlorophenol that contains 9.5 parts per
billion of TCDD?

A, I don't think so.

Q. And you are saying then éhat the -- this means that

there is no.possibility of any bad effects or health effects
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if using 9.5 parts per billion of TCDD in a diluted pfoduct?

A, Noﬁ being a toxicologist I would feel it would be
extremely unlikely to o&cur;

Q. You didn't even use the word extremely unlikely,
you used the words would be unlikely, didn't you, sir?

A, Yes,

Q. And that means:that you cannot exclude the
possibility that someone would be injured by this TCDD even
as it is diluted in the customer's use of it, isn't éhat
correét, sir?

‘A. I wouldn't read it that way, Mr. Carr.

Q. I'm sorry?.

A, I w;uld not read it that way.

Q. Did you say there is no possibility that it would
cause any health or environmental. harm, sir?

A, Did not say that,

Q. You said }t would be unlikely. Unlikely means not
likely but certainly possible, doesn't it, sir?

A. I would say it means not likely.

Q. " And not likely means that it cou;d-occur, doesn't
it, sir?

A, Yeah, likely means it probably will occur.

Q. .Likely means it probably will occur, but you are

not even saying for sure that it will occur. Unlikely means
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that it probably won't occur, isn't that correct?

A, I don't know, I guess I'd say likely means it will,
unlikely, that it won't, |

Q. Unlikely that it won't, that's a double negative,
you are now saying that it will. .

A, You misunderstood what I said, Mr. Carr, I was
trying to give you my impression of the words likely and
unlikely.

Q. You just said a moment ago that likely means it
probab}y will cause harm?

A. Well --

0. Isn't that correct?

A, lThen-I went on to say I guess likely would mean
that it will.

Q. I thought you said.that likely means it probably
will?

A, I did at one time then I said on the other hand
maybe likely means that it ﬁill cause harm.

0. And now you are changing that because you know, Mr.
Pa;k, that likely doesn't mean for sure that it will, but-

simply that it probably will not a hundred percent sure that

it will cause it, but that it's your judgment that it

probably will cause this harm, isn't that correct, sir?

A, I really don't know, Mr. Carr.
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Q. Can't you equate that if you are going through a

.school zone where there are children present and the speed

limit says 20 miles per hour and ié you go above 20 miles per
hour, 50 miles per hour, ;t's probable that you are going to
cause some harm, likely that you are going to cause harm,
isn't that correct, sir, if you speed through a school zone,
isn't it probable that you will cause harﬁ, if there are
children present?

A. I don't know, Mr. Carr, it would be a very improper
thing to do.

Q. Inéeed it would, because that 20 mile per hour is a
speed limit and you are not supposed to go above that, they

set a safe limit, didn't they, sir, what they considered to

‘be safe, isn't that right, sir?

A. True, but Mr. Carr --
< Q. There is no question aboup that; is there, sir,?

A, Right.

Q. If you saw a sign that says 20 miles per hour in a
school zone when children are present, there is no question
in your mind but that that ié a limit above which you should
not go, isn't that correct, sir?, |

A, That's correct.

Q. And there wouldn't be any doubt in the minds, say,

of somebody that went to Harvard and had a Ph.D., anybody
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that sees a speed limit sign that says 20 miles per hour in a
school zone when children are present, he must interpret that
to mean don't go agove that because you may cause harm to
somebody if you go above that speed, under those
circumstances, isn't that correct, sir?

A.' I would assume so.

Q. You would assume so, you know so, doﬁ}t you, sir,
that's the purpose of the sign?

A. You are supposed to stay within the speed limit.

Q. -In order to protect the safety of those children
that are in that area at that time, isn't that correct, sir?

A. Yes.

Q. And there is no question about that, is there,
siré Is there, sir?

A. No, about staying within the speed limit?

Q. That 20 mile per hour is a speed limit that is set
for the sake of the safety of tﬁe children, isn't that
correct, sir? |

A. To the best of my knowledge, yes.

0. Mr, Park, the mere fact that you use the word
unlikely in this mem; means that you believe it is not
probable that somebody's health is going to be harmed, isn't

that correct, sir?

A. I would read it to mean that health would not be
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harmed, health nor -- "

| Q. Why didn't”;- then Mr. Park why didn;t you say it
will not cause any health effects, why didn't you use that
word? You are skilled in'the use of words, you've been to

law school, you use words with precision, you Know what the

|{word unlikely means. Unlikely means it's not probable,

doesn't it, sir? It doesn't mean won't, it means not
probable, doesn't it, sir?

A, I don't know, Mr. Carr.

Q.‘ And did you ﬁot know the meaning of the word
unlikely when you used it in this memo, sir?

A. 'No, I think I Knew the meaning of the word.

0. And, did your idea of the meaning of that word
differ from the ordinary meaning of that, did you ha;e a
special meaning to that word Ether than what would be in the
dictionary, sir? Did you have your own unique meaning?

A. No.

0. You used that word the way others uge it, didn't
you, sir?

MR. MUSGRAVE: Object to counsel,noﬁ aéking this
witness to determine how othegs'might use'it in this
particular conteit.‘ It requires this witﬁess to draw
conclusions, speculate as to'what Sthers‘ﬁay or may not do.

MR. CARR: Let me withdraw it.
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Q, You meant this memo to be read by others and- to be
interpreted by others,-didn't you, sir? |

A, This memo really describes the conclusions reached
by the group that met -

HMR. CARR: Would you direct the wi;ness.to answer
the quéstion.

THE COURT: That was not responsive, you'll have to
answer the question that's asked of you, Mr. Park. Please
answer.

A, Yes, it would ultimately be read by others.

0. 'And you meant to convey to those others particular
meanings, didn't you, sir?

A, Yes,

MR, CARR: Your Honor, it's ﬁoon.

THE COURT: Okay. Okay. Ladies and gentlemen, we
will break for lunch at this time. We will resume again at
1:30. The admoﬁishments-that I've given you earlier will
apply during this lunch break aiso. Court is in recess for
lunch.

(Féllowing a recess, these proceedings were had in open

court.)

COURT ADJOURNED:
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STATE OF ILLINOIS

TWENTIETH JUDICIAL CIRCUIT ~ 58

P N W S ™

COUNTY OF ST. CLAIR

I, DEBRA M. MUSIELAK, certify the foregoing to be a
true and accurate transcript of the testimony and proceedings
in. the above-entitled cause.

Dated this / day of April, 1985.
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STATE OF ILLINOIS

TWENTIETH JUDICIAL CIRCUIT SS

o/ o N\ N\

COUNTY OF ST. CLAIR

I, RICHARD P. GOLDENHERSH, one of the Judges in and
for the Twentieth Judicial Circuit, do hereby certify that I
have examinated the aforesaid transcript of proceedings, and
certify the foregoing to be a true and accurate transcript of
the testimony and proceedings in the above-styled cause.

Dated this day of April, 1985.
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