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Petition for Leave to Appsal in the gag order thing, and necessarily read

1e again, end tomorrow I am making a speech at Scuthern nu_nou University

proscription against the mantion of this case. My training is such, vhether

(The following proceedings ware held in chambers.).

MR, CRAVEN: Judge, two thinss. I have been working O;I-th.

to the law ncpool and the journalisa gochool, including media represeuntatives)
And the subject matter of my speech 1is the Firet Amandment, and th-ink
there {8 still some of it left, and ;[ wnnt to talk about it and necegssarily
that would include this gag order.

THE COURT: It's a published opinion.

MR. CRAVEN: But you can't talk asbout the gag order without

intinating the existencs of this case, and the gag order has sn express.

I agree or disagree with an order, I am not going to violate one.

THE eom- I understand that and appreciate th_yt.

MR. CRAVEN: And I don't want to d°. anything that would open me
up to on assertion of violatiom, l.o I'm a-king'ft;r clarification or something
or an understanding that I can make a speech ‘to -a journaliesn and lavw ac}:ool
group on the First Amenduent and talk about this gag ordar with impunity. .

HR. CARR: What you aze asking for is relief from the gag order.
You th the Court to give you diapu':nticn in your ingtance from the gag |
order is what you are saying; is that corraect?

MR. CRAVEN: I'm saying that I recognize that this gag order says

that ag an attorney for Monssuto I cannot mention this case or intimate its

existance or its trial or any pnuculgx_: -fucts or circumstances or position

73
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of the parties concerning the litigation. Now, Judge, you can't talk about
a gag order. That would bea Mcﬁﬁii, and that's oy probi.n;
THE COURT: Do you have any comment?

MR, CARR: The Plaintiff's position is that since Jis has chosen

to align himself with the devil, he has to oblige himself to obay the rules

-that apply to the davil, and the gag order would apply to hin, and Jim
knows that 1f he spoks before the media in terms eritical of the gag order,

wvhich he would do bacause he doss, that it's entirely possible that the

press could pick that up. It's entiraly possible that it could be published

in the Post-Dispatch and put on TV, “ex-appellate judge criticizes”, and

| they may not svan mantion, they may not even know that you represeat

Monsanto, and this jury could conceivably read that newspaper publication
and could conceivadly ba influenced by it, Now, I'm not :ugguting that
that's the reason ycu are going down thers to make this speech, but it
~ .

could oceur, and I don't ses peracnally vhy there should be any different
ruleas for you then there is for other lawyers retained and paid for by
Monsanto becausa it could get to the press, it could conceivably be read
by the jury, it e-ould_conceivably influence their deliberations.

MR. CRAVEN: It would be the first time sitce William :hev.'

Conqueror landed that a iwycr is precluded from talking about a. published

opinion. Now, I think that's not an overstatement, and surely that's not

the ground rule.

MR. CARR: Well, it's the first time that I am aware of that a

|| published opintion has come cut while the case is still Deing tried, and it's
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ﬁo first time that I know of that—

MR, CRAVEH: Look at all ‘of the CBS cases.

MR. CARR: =~that the lawyer for one of ths parties to that case
is wanting to speak publicly about the case that's ongoing and being :riad'

and to make a speach in front of media, which would of nacessity criticisze

this Court bacause that's what you believs, and with necessity could nfluu#o

the cutcome of this case. And while I am not saying that you would design’
it 8o, 1t could be so interpreted, and I personslily would be opposed teo
lifting the gag order and making an exception for you.

MR, CRAVEN: Clearly the resson I'm hare.is the dilemma that's

posed by this.

THE COURT: I appreciate your checking with ma before rather than
after,

" MR. .cngwm: That's right, I don't want the problem aftexwards,

- . ~ .
and I have no choice but to abide. I have no intention to make any attack

‘other than the type of attack that I wmake in the Appellste Court or that

we are paking in the Petition for Lu've. and I know that this Court is not
sensitive to paoph challenging & decision.

- THE COURT: ' 0f course not.

MR. CRAVEN: Ko ome could de. You would go bonkars 1{f you suffered
that. And it's goiug to come up, I'n talking to the .jomauni college,
I'n talking to the law school--

‘THE COURE: No, I'm glad that you checked it out, because 1f you

don't bring it up, somsona would ask you anyway. I thiok unfortu‘naiely -m#
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‘veadia vho would be there as well ag any law students who would come by, you

involved, I am under the gag order, I can't answer the questicn.

|| with that, fraskiy.

}

/

you &o in the position of representing Mousanto, it's tha type of situation

vhare I think this order that I had entered would have to apply. And I don'$

think-~ths problem is you'res sort of wearing two hats.
MR, CRAVE: I'm not Mg to a==I'm pot there s an advocate.
THE COUBT: I understand that;. but you do rspresent '&u‘unto.
MR, CRAVEM: That's right. -
THE mz And that's the pr::blca; and I understand that when you!

speaking to thase journalism students and any sctively working peoplé of the

wvould ba speaking as a former Appellate Court j&stic. and an attornay active

in this area,:and I understand that. But you are also.reprssenting Monsanto, .

you are cne of their retained attorneys. And becauss of that, and becauss
of this position, and realistically, the problems that Mr. Carr pointed out,
I would like to grant you the relfef, but I think that it would be unwise to

~

do so. s_foyoua:dundart!w gag order and you can, you know, yen,'!ﬁo

MR. CRAVEN: I can't mention the gag ordar.

THE COURT: Well, you just say 1'm involved in the case¢ and I
can't talk about it or ansver sny qp'ut'_ions about 1it, period. It's really
11ike :ﬁa:,’ and T bave found from my oxp-ctimc. and 1'm suxe you have from
yours since your judicial axperience is substantially longer that eudiences

pratty much accept, if you say I can't say certain things becauss of ny

78
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‘week and ve gave you for in camara inspection a piece of paper showing

“turned over.

“1deigation.

don't even know that the question was raised, but it was not discoverable in

that 1itigation as a product of lawyars., Some of that material is in the

| £4le of some of the in-house lswyers who vorked with the outside counsel.

MR. CRAVEN: I will abida the limitatioms. I don't like them, but

I will abide by then,
THE COURT: I understand that.

MR. CRAVEN: Now, the other thing it relates to, I was here last.

litigation costs,

THE COURT: Right.

MR, CRAVEN: And we took tha position that it was not diacoverable,

and I now learn that you have turned it over, you excised—

THE COURT: I excised some of it and I ordered the other part

MR, CRAVEH: Now, there is what wa think in even a stronger

category, but in view of the expanding nature of all of this thing and in

the interest of getting absolutely no questiomns, oug:}da counsel in connectiTn

with other litigation have hired consultants. And these consultants have
worked with thoge lawysrs in that litigatfon to give them material.
THE COURT: Um hum.

MR. CRAVEN: And it was used by them in connection with other

THE COURT: Um hom,

HR. CRAVEN: And it was not deemed-~if the question was raised, I

{79
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THE COURT: Sure.

'HRJ"GBAVBN: Ve're representing to you that that's what the fact
19, we don't think that's even remotely discoverable, but we don't want
to be in the position of having somecnea assert at a future tims that it 1s
discoverabla or that it wvas any bad faith, And go to obviate that, wa're
talking about it now. I don;t knov 1f you want ua to try to dig that up
and make it——

THE COURT: I'd liks to see it in camsrs,

MR, CRAVEN: But then, Judge, we have the further feeling on

this that clearly 1f you say produca it, we have to produce it and we will.

But we also, I think, are entitled, showing that we are in good faith,

we ara entitled to soma kind of 2z slow-dowm in the process to allow us to
atteapt to get a supervigory order in the event there ia & turn over ordar,
because we think that that is clearly a lawyer's work product. And I am
just anticipating and laying the foundation for a, Jﬁiy,‘la:~us get a chance
to go up in case of that."” But we have to go through and find this stuff,
and 1t's in files relating to other litigation.

THB COURT: Um hmm.

ﬁm. CRAVEN: 1It's going to teke one time to, well, wmogtly time,
it's going to take time, Wa will slso present to tﬂe Court affidavits of
their lawyers involved, identifying the litigation, the nature of the
investigating work done by the congultants, and the reason for our firm
bolief is that it's not digcovarable.

THE COURT: Fine, good.

80
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‘review by snpervisbxy oxder, or howsver to take place. And the timing of it,

MR. CRAVEN: No problem, I have s feeling that you didn't say
yes you would give us—-

THE COURY: No, I didn't say that. Well, do you have anything
you want to say on that?

MR, cm: No., I think you have to sas it first, and obviously
no point in arguing whether or not you should give them tima. The Court
already knows our T-'po:it‘ion. This is an ongoing laweuit. We can't just it
around and wait for counsel to try to stay parts of this cin'. We have no
tize for that, Wa are rapidly, ;ell, rapidly, very slowly getting to the
point wvhere Plaintiff 415 going to rest, and there would net be time enough
to §0 up on any tuperviaory orders, and I know this Court is perfectly -
capables of knowing what is discoverable and what is not.

TEE COURT: The problem with allowing the time for'lny sppellate
process to work has baen in the lao.:_ fgv inntances wvhere it has come up 1o

) ~ .
that things which should have beaen produced in my opinion before in
responss to o:hjer natters are produced at the last minute in the midst of
their being[ relevant to vhat i{s at issuve while the production bas gone on,

vhile the in camera inspection has gone on, and them a request to halt

everything basically or halt the use of this ian order to allow an appellate

especially in light of the fact that these materials:were responsive to
matters filed a long time before in which context would have been no
practical problem, it has really made it a problem in the past. I have bad

gj.mtim vhaere I have ordered matters tun;ed over, and I specifically

- 81
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decide uhether to do that or whatevar, I can't comm{t myself ons ﬁay or

another, is vhat I am trying to say, and it juat depends, I don't know what

you are produciug to zs, and I haven't seen your arguments, I haven't seen

 your affidavits, I am not about to praejudge an argument or do-—1 know 1

cﬁn't anticipate vhat I am going to say.
MR, CRAVEN: 1I know, of course, that Justice Goldenhevsh will
recuse himself, and 1f wa try to do this on an axpedited basis, this would

put ma into the position of going to the next closest Judge in the Suprema

- Court trying to get a stay.

THE COURT: Okay, I didn't catch that,
MR. CRAVEN: That's wvhat I was grioning at.

THE COURY: But I will take your arguments into considetatiou.:. 1

hopefully if I have learned one thing, it's not to be senaitive about sppeals.

But I have an obligation, I think, clearly to see that this lawsuit is .

handled in the just and expeditious and fair minner, and T am making al:!. of

ny decisions in accordance with that obligation of mina, and I will wake
any decision on ;hia problam that you posed with that same standard as 1
hava in the past, and I will happily take your argument into consideration.
I undérstand the position you are in,
MR, CRAVEN: And they are doing the search as fast as thay can,
THE CODRT: Great, thank you.
(The folioving proceedings wers held in open Court,)

CONTINUED CLARIPICATION EXAMINATION

82
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|| subseantiel risk."

BY MR. MUSGRAVE
Q  Mr. Park, I think vhen ve broke we were about to discuss with
regard to Defendsnt’s 880, the policy statement of tha EPA regarding
Section B(e), that tec:ion‘dealing with the nature and sources of 1nfornnt19ﬁ
which reasonably supports the conclusion of substantial risk. Qnd 1 want
to get into that, but bafora I do, I want to direct your atteation to
another section, the portion of the policy that also deals with this

iubject of .information that reasonsbly supports the conclusion of substantial

Ttisk. Directing your attention to the first paga of tha Exhibit, the
third column, paragraph that's nusbered 3‘thera, do you see that?
A . Yes.
Q@  Doas the EPA in there in connectioﬁ with its intarpretation in any
wvay vafer to what they interpret ressonably supports the conclusion to mean?
A’ Yes, it does claborate on that a little bit,
Q  F¥hat does it say in that rogard? -
A ﬂbll,,ltn looking, I'm skipping a little bit where it refers to

coument received aund so forth, or would you likd4 me to read that?

Q pm hmm,

A  Cetting down, beginning about eight lines down in Item 3, "The
sdministrator agress that Section 8(e) addresses infdtmation that réasonqbly »
VSUppotts the conclusion of substantial risk.” And it has deleted the "may
suggest” provision, but emphasizes that "reasonably supports the conclusion

of subatantisl risk is not identical to s conclusive demonstration of

83
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Q All right. So there 1s or was a deletion in thedr interpretaticn
that the information that thay were talking about was werely information
that may suggest——

A That was the EPA's first proposal. The EPA then changed that to
"reasonably supports the conclusion."

Q  All right. Now, so-this substantial risk information th;lt has to
bs reported under Paragraph t;?nm n@ord 6 on Page 3, ggnin, that's vhat

we were starting to coms to before lunch, there is a whole section dealing

.with the EPA's interpretation of what informaticn, what is the nature and

gource of that information which reasonably supports the conclusion of
substantial rinsk, 43 there not, sir?

A Yes, there 1s.

Q And I note that there are two categories that are described, and
80 enumerated, ons and two in there, do you see 'thoaa?

- . N

A Yas.

Q And we are now in. the middle column-of this page, are we noe,t

A Yes. |

Q And the first category is entitled what, sir?

A  Designed controlled ‘'studies.

Q And it reads as follovs » doea 1it, “In assessing the @liiy of
information, the respondent is to conasidor whathexr it contains reliahle
evidence ascribing the effect to the chemical,”™ is that vhat it otates?

A That's correct.

Q Aud than it states, "ot only should final results from such

84
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studies be reported, but also preliminary results from Qcoaplete studies
were appropriate,” io that correct? '

A Right, that’s correct. -

Q How, is the language there talking sbout reporting studies? Is
that the information thii you read that to ba referring to?

A - That's correct, it's information obtained through studies.

Q In fact, the next sentence says, "Designed controlled studies
include,” and‘than it talks about or refers to four different types of
designad contrxolled studies?

A That's correct.

Q ° So that's one type of information they are saying if you have that|. -

supports the conclusion of subetantial risk vou must report; is that correct
A  That's correct.
Q Now then, Itam 2, Paragraph 2 undar thialfgman numaral 7, voéld
you read to us wbat the caption of that {s, of the auhcnp:io;?
A The vecond category is titled, "Reports concerning and studiés

of undesigned, uncontrolled eircumstances."

Q The distinction betwesn designed and controlled 4im one above, now

wve are talking about undesigned and uncontrollsd circumstances; is that right?

A «Thn:'o-cOtrecc.

Q And ths language there, I diract yonf attention to the lest
sentence in that column. It ctarts, "fn addition,” you see that, sir?

A Yea.

Q@  And it etates, "In addition, it is possible that effects less

8s
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sericus than those described In part 5(0), end thosa sre tha ones wa talked

sbout sarllier, ars they not?

A Yes.

Q@  Birth defacts,; death, cancer, things llika :hat.llt says, 'may be
preliminary manifestations of tho more serious effects and topghr with
another triggering plece of Informstlion constitute reportable Information,”

then thay glve an exesple of tlug. éo they not, sir?
A Yes.

Q And would you read that example to us?
A "An example would be a group of exposed workers expsriencing
dizziness demonstrating neuroclogical disfunctions.'

Q@ And In this Peragraph 2 under roman nuseral 7 dealting with

uncontrol led and undesigned studies, are they agaln talking about reporting

: . |
sffacts that are cbserved In uncontrolled or undesigned studies; Is that
. . .

how you read that, sir?

A  Yas. 1 think the conclusion of this Section 2 of, or Subsection 2

of Section 6 describes what would be Included in the undealgned ummtrolied

circumstances.
Q. .In fact, st the end there, they state that In the end of Subparageeph

2 under ronan nuners! 7 there, thay state, ''Reports,” and | a» reading now

fram the top of the third column on that pags, the flrst full paregraph,

HReports and studles of undesigned clrcumstances Include,'” and then they
state medical and health surveys, cllinical studies, reports concern svidence

|| of offects In cohsm. workers, or in the environment.
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A Yas.

Q These are things that you might observe as effects, then?

A That's correct.

Q  And that would ba information that If you concluded It substantial

or as the languags, If it was Information which reascnably supported the
conclusion that your particular product, chemical, or mixtura thareof
presented 8 substantial risk, that that would bs the kind of lnfo&atlon

aven though It wasn't a controllied study, but yet an uncontrolled study that

|l you would have to report.

A Yes.
Q@ 8ut In both Instances hore, under roman numoral 7, they ars

talking about scome type of obsarvation of health effects or studles of
health effects, are thsy not, sir?

A Thet's right, _

Q  is thora snywhera In Paragraph 6, roman numeral) 6 hora whers they
rofer to reporting conteonts of a tank car or contents of a ch.ml.ul“?

A No.

Q How, even going further ln-to this pollcy, Nr. Park, roran nuneral
7. the next major paragraph talks sbout Informatlon which need. not be
reported, does It not, sir? |

A Yas, It doss.

Q  How, It's got then Subparagraph A, B, C, D, and E, and specifiss

_|d1#terent types of information, does ft not?

A Yos,

)y

87
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Q And In each Instance, sir, well, let's just take one as an

?

exanple, Subparagraph C. It says information nesd not be nporied. then
going to C, has been published In sclentific Iiteraturs and referenced by

the following abstr:set services. And then It lists & bunch of those, does

|
It not? ’

A Yes.

T

Q And so tit‘inu Subparagraph C, is It talking sbout published

information 1lterature regarding studies or health effacts observed or

studliad?

A Yos.

Q . And, for ‘lnstam. swp_aragraphlo.. Agaln, It says It need not be

repdrted iF it s c%:rroborat!u. wall-estabiished, adverse effacts already

!
documented In the sclentific literature and referonced as dascribed in €

abova, does 1t not, sir?
| _ .
Q And then it says, unless such Information concerns emergency
! ,
incidents of anvlrm]-mental contanination as described in part 5(c), that's

when you have an enTl‘rmenul splll typa tylng?

A Yos.

Q But agaln, It's talking sbout information of adverse offects already

documented; Isn*t that rlght?
A That's correct.

Q Is there a?ny place In Paragraph roman numeral 7 where they tilk

|| about informetion that nesd not be reported whers agaln thers Is eny reformLo

|
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- particular chemical as It Is composed, then do they have to ripart 1t?

p.rtlcular nh—lul?

to & reporting regqulrement as to the contants of a tank car as to the sake-up

of the tank car or what kind of chemicals are In there or -&nthlng of that

nature?

!

A Ko, It dossn't appear to bs.

Q How, Mr. Park, 1f then In assessing & situation, one has no
substantial risk Information, has no information In thelr possession uhich
reasonably supports the conclusion that a particular product presents a

substantial risk, they then, are they then required or not required to
make a reporting under Section 8(s) as you Interpret It? A

A 1f they have no Information Indicating & substantial risk, there
would not be an 8(s) reporting cbliigation.

Q  And If they have such Information, but they know that the EPA Is
already swars of that Information of thoss adverse effects fram that

A No, then there Is no reporting obligation.

Q low, Is thero any place In this entira pollicy statement, sir,
there 1s any reference to the Information that tha EPA Is talking about, t

statute Is talking about, Is there any refersnce whore Information Is used
In the contaxt of requiring the reporting of the chemlcal contents of the

tank car as opposed to the health effects that are belleved to come from the

A No rel'crmo.

Q@ Now, ﬂr. Carr had you or put up on this Plalatiff’s Exhlblt 1298,

.thnu nrlm l'oeton. mldoratlm thst yeu m zentloned In your tuth*sv. '
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- And ths flrst one that you Indicats was must be produced by 8 party

that particular Instance?

‘supports tha mlmlon that the chemical or the mixturs does present a subt
- stantlal risk of lnjurv to health or the envltmmt?

conslderlng notificstion for a commercial purpose, and | thtak enryom
tmdonundu what that means, It Is a product that's actually going out
~lnto commerce; Is that correct?

A . Yeah, | think the wording is | tried to point cut earller whan
it cace out‘ Is a 1ittle blt cut of sync, but item 1 means the party

consldering notification must be producing the chemlcal for a commerclel

purpose.

Q  The party that Is looking at it to determins whather or not they
should notify must be producing & product that goes Into comsrce?
A" Yaoh.
‘Q Then 2 Is must be evidence chamical presents substantial risk of

injury to health, m when you me the word evidence, were you talking
about what? ‘

A Really, it's Information. There mwust be Information which
i

rmonably supports the concluﬂon that th- ch-nlul pmants o substantial
r!sk of Injury to the haalth of the mlrumt.

Q That Is tho meture of chamicals that you ars looking at In

- A o '...o
Q And then you told him the EPA must not already been aware of ie,

and It In this case would be that information that you have which reasonably
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A  That's correct.

Q  Now, Tet me get this out of the way. Mr. Park, If you would,
do you have Plaint!#f's Exhiblt 1241 up there? That would be your meeting
of January 6, 1981 reported by your memorandum dated Jamary 7, 13817

A Ko, | don't have that. i

Q Ali' right. Last me ses If | can't fird 1t for you. Let me hand
you Plaintiff's Exhibit 12#1:-’ And- that Is the copy of the minutes that
Mr. Carr markod with regard to tha 8(s) meating you had on January 6, 1981;

Is that correct, sir?

A Yes.

191

Q@ - Now, whea you convened to consider In this Instance z.h—-mdilorophcnol.

whet was It that you wers looking at, sir, In particular?
A A meso dated Cctober 10, 1980.

Q  Un e, i
" A \Mhich described the results of analyses of 81 s'u;»lu of chlioro-
phonols for the presence of chlorinated dibanzo-p~dlaxins. ,
R  So you were looking st tha 2,h-Dichlorcphenal In connsction with

s report of parts per billion of TCOD In It} Is that correct?
A T.i. '

Q And il-to'mlnlng whether thet 2,4-Dichlorophenct . o, ‘1 you will,
contiminated or with that levsl of Impurity In. jt was samething that

constituted a reportable iten undar Section 8(e).

A That was what was being considored.
Q - And In Tocking then at the 2,4-Dichlorophencl, were you looking
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at the levs!l of ths TCDD?

A . | think we ware really considsring whether the ch!ildruphunl
with whatever TCDD may have bsen contalned as indicated by these samples

Qoulq present a ouﬁsunthl risk of Injury.

Q / And In fact you conclude, do you not, in Pduﬁraph L that the
utfc;el'y ow levals of TCOD fomd in ths D!chldrophono‘!, pa}tleularly
with furthar dllutloa, diluted by customers' opcratlons would be unlikaly

to cause m ha!th or emlrmtal hazerds?
A Yes, -

Q So you were loaklng at ths entira chemical and lwklng ot the
tevels within the chemlcal?’

A Yos,

Q  The tevels of TCDD?

. IR

A Yas.

' Q . How, did you considsf ai thl's' Jatuary 7 or January 6, 1981 meeting

after you mldored the lm!s that wore there uhether you had any
Iinformation such as we have Just talked about as descrlbad In the policy

' smtmt. whether you had any such lnformtlou that fram whlch vou can
| mmably concluih thot TCOD at that level mld prescnt a ‘'substantlal

, rlsh of lnjury to hea!th or the environment?

A woll. 1 note & sentenco In the end of tha fourth paragraph.
T AR rlght. slr.

A ‘ Say!l. "ﬂo attcm!ao at the subject mtlng ues aware of any harm

" whlch has bm med to health or the environment a3 a résult of the tnc%
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amount of TCOD presant In Dichiorophenol. ‘
Q  You odvliously had no studles that sald that TCDD at that level

in that product was going to cause substantial or presented sudstantlal
risk of Injury to health of the enviromment, you had no studies?

A Ro, wo did not.

Q  But as we polnted out, Or. Park--excuse me now, Mr. Park, now

i'm dolng It-~the type of Informatlon that ths policy talks about, 'undulgcied

and uncontrolled clrcusstances, that would ba obsarvations of health
effects; Is that correct?

A Yos, that's right.

Q And there was review mads thars to sse whother you had any such

Information from observation of health effects; Isn’t that correct?

A Ves.

Q  Now, Hkewlse, wilth the May 11 and ths Moy 22 maotings. .1/ 1979 |

on 2,4-Dichiorophenol, Plaint!ff's Exhibit 1275, do you have that one.up
there, 8172 o - -

A | don't belleve { do.

Q@ Thera's 1275. This Is your memorondum dated June 6, 13979, and
r_efefs to two meatings, one on May 11 and one on May 22, and this was the
8(e) mesating where you considered, as '| recall, 2,4,6-Trichloropheno! In

the 2,4-Dichlarophenol end whether thet constltuted a reportabla ftem, If
you will, under Sectlion 8(e)?

A VYes, -

Q  And the thrust of the second, | should say, well, 1 don't think
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" antes, sir?

information that should be reported; isn't that correct?

thrust 1s sn appropriate word, but certainly the concentration of th; '
discussion at tha second meeting wae the raview of & atudy, was it not,lsir1

A That's correct,

Q And you obtained Dr, Paget's opinion on that study as ;o.whether
or not it was information that reasocnably supported the conclusion that
there was a substantial, or that that fnformation reascnably supported the
conclusion that the 2,4-Dichlorophencl with those 1avefl of é.ﬁ.&-trichloro-

phenol preosented a substantial risk of injury to the health of the

A The queation wan injured, yes, as to whether that would require
reporting,

Q Now, do you not have attached to Plaintiff's Exhibit 1275 your-

A TWeo, I don’t. b
Q I only have one copy of this, but wa will mark 1¢,
. '
(Defendant's Exhibit 883 was marked for {dentification.)
Q Now, Mr. Park, these are your handvritten notes fronm the second
of those two meetings considering the topic of this 2,4-Dichlorophencl, that
is the meeting of May 22, 1979, are théy not?
A Yas, they are,

Q And you have some comsants in thaere about what Dr. Paget had to

say about this study that you were considering &s to whether or not it was

A Yas.
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;" of you Elnintgff'a 1288, that's the May 11 meeting. This would have been

Q dnd vhat do your notes reflect with the cozments of Dr. Paget?

A That Dr, Paget's conclusion was it was a very poor study.

Q All right. Vvhat elss does it say there, sir?

A Vell, 1; says ziving ;hé study the bemefit of the doubt, taking
it at face value, which is questionadle, Trichlorophenol seems at worst

to be s-weak cercinogen at something like one percent in the diet.

>

Q ° And upon a veview of that information, before I ask you that, let :

ue ask you this. In your notes, your typeuritten notes, Plaintiff's Exhibit
1275, 15 thevre any oth;r refaerence to a posoible; or information with
regard to possible adverse health affects other than this one study?

A  No, that's all this memorandum mef&ra to.

Q All right., Now, with regard, though, to the first mssting on
this topic, May 1ll, 1979, because you had two, as I understand?

A fbah, that's right.

Q You had the May 11 meeting where the subject of thia study was
raised?

A Yas,

Q  And it wvas then decided to refer that to Dr. Paget for his input
as a toxicologist, for his comments on 1:;.is»thut correct?

A Aa I recall, and T almost have to réfer to my notas to be sure,
but at the May 11 meeting--

Q Vell, let's get out the May 11 meating, air.‘ Let me giva that to

you, that's Plaintif£f's Exhibit 1288, All right, now, you have in front
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the first meeting; is that right? I

A That's right, And this resulted from the, a notice in the ?e:ieral
Register about this, this study which had been done by the National Cancer
Institute, but {t was just like a brief reference in the Pederal Register,

the entire study had not been put into the Federal Register. So at the May

-14 neeting {t vas felt that the entire study in fﬁimeu, becausa vhen

soxething 1g condenaed down or there is a brief summary ot; somathing, it
18 felt something might have been omitted. So it concluded that in fairness

the entire study should bs obtained and should be reviewsd and that the

|| mesting would be reconvenad after it had been accomplished.

Q All right. And them Dr. Paget was asked to look at the study in e

detail? ‘

A That's right. The study wvas obtained and was rasviewed by Dr. 'Pagv

Q But pending a raview of this information wvhich had now come to
your attention, did you not also at this committee meeting on May 11
determine any other information that would be reportable information undar

|

cosclusion that there was a substantial risk of injury to health or the

Section 8(e), that would be information that reasonably, supported the '

-environment as a result of the levels of 2,4-Trichlorophenol and 2,4-Dichlor

phenol?
A Yes. Experience with the product itself wvas considered and it
was pointed ocut that although £t had been in use for many ysars, at least

forty years, according t& the mora;:dun. there were uo known health affects

‘- adverse health effects to health or the environment.

e
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information, were you not, sir?

Q So from the obsarvations that those present were aware of or had
nade theasél;e;. fhere vara‘go 1n£ormafion fron those obsarvaticns as to
adverse health effects guch as described under 8(a) policy that would
constitute under that policy in any way a substantial risk?

A That's correct.

Q And that is the type of information I believe we talked about
bafora that the policy sesms to be talking about in Section ;oman Qumaral
6 under Subparagraph 2?

A Yes.,

Q All right. So then you reconvened on May 22, had the report from

at the end of both of these meetings or the end of the May 22 meeting wae
that there was no information to report, it was not a raportable iten?

A That's right,

Q ' In fact, sir, your Juna 6th memo, the ome that rep;rta on both of
these meetings, Plaintiff's Exh{bit 1275, you state at the bottoem of it as
Mr. Carr has already covered with you the conclusions and recomnand:ticﬁa

and the first number under that reads as follows, does it not, "Tha inform—

ation evaluatod does not reasonably support the conclusion that 2,4-Dichloro
phenol producad and marketed by Monsanto presents a substantisl risk of
injury to bhealth or the environment™?

A That's correct.

Q 80 you were evaluating that information to see 1f it was reportablr
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A Yes.

Q Now, do you have up there, Mr. Park, Plaintiff's Exhibit 1298,
that would be the December 14, 1981 8(a) meeting?

A Yen, I do.

Q All right.' Let me b'e sure I've got it. Now, ‘that is anotber one
of the 8(e) meetings-that Mr. Carr has questioned you about, and this one
dealt with agein ‘Z,Afamchl-orophml._ but this time you ware looking at
the chlorinated dibensofurans; is that right, sir?

A That's right.

qQ Now, was there any study that the group was looking at in this

‘instance to determine if it constituted substaatial risk information as

described in the EPA policy statement that should be raported?

A This was not really a study indicating health effects.

Q All right. Someone had reduqat_aﬂ this 8(e) maeting because of
the presence of the didenzofurans?

A Yes. . |

Q@  And the group met and didn't the group determine Lf it had any
inforzation from which one could reasonably or which 'wo'u].dh reasonably
support the concJ.nQi?n that the leval of dibenzofurane in the 2,4-Dichloro-
phenol presanted a sﬁbatantial risk of injury to health or the anvi:omnt?.

A 1t was concluded that notification was not required by Section
8(a), ¥r. Huagtﬁe.

Q Yas.

. A This 1298, though, is not the finsl minutes of that meating.
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Q That's corract, sir. F¥e marked earlier, didn't we, the final

ones after the correctiona?

A Okay.

Q Do you have that Defgndant's 882 there, I balieve?

A Yes, I do. |

Q All right. Let's look at that. Thouc'are the final minutes.after|
you had the people with the expertise and the toxicology and what have you
reviev them; isn't thet right, sir?

A That's right.

Q And {8 there a discussion at all in those minutas about consideratjion

ation aa.va've talked about in this policy statement?
A There is no discussion of a study indicating adverse health effects.
Q@ _ But thera are references to information, are thero not, sir?
A Yes.
Q As an example, in the third paragraph, does it not say, the
second sentence starting there, "Tha limited information available generally

supports the concluaion that the acute toxicity of CDF is approximately an

order of magnitude less than the acute toxicity of chlorinated dibenzodioxins"'?

A Yon.
Q Also, it wag noted that no 2, 3, 7, 8 dibenzofurans were found
in the Z.A-Dichlofoﬁhenol?

A Yesa,

Q And then does it not state levels of up to 100 ppb 2, 3, 7, 8

99
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.refer to, has there not been consideration of either studies or information,
.do wc'hawﬁ information that supports a conclusion that reasonsbly supports
the conclusion that there is some adverse health effect that constitutes a

-. substantial risk with this product and the various constituents in 1t?

tetrachlorcdioxin bave been believedito be safe levels by soma toxicologlats
for _2.4.»5-':7: -

A Yaa;!

Q States then further, PCBs containing CDF as impuritias have been
extensively studied?

A Yas.

.G A recent review of the sxtensive data on PCBs hao led to the
conclusion that thera are no significant humap health hazards from low
exposure; ien't that right?

A  That's correct,

qQ So you revieved vhat information you did hava and concluded, let

ne ask you, did you conclude that you had no informatfon which reassonably

supported tha conclusion that the lsvel of dibenzofurans in your 2,4-DichlorT—

phencl presented'a substantial risk of injury to the health or enviromment?
A That's correct. We had no information.
Q So you had no information, it was a non-report msatter under 8(e)?

A That's nghto

0 So Mr. Park, in all of these 8(e) meetings. Mr. Carr has had you

A Yan.,

Q And I believe, well, strike Ehat. You have the Tatrathal or

100
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'4e, When this occurred, the exposura was promptly terminated and the rash

Tetrathal 8(e) meeting up there, Plaintiff'a 12977
A Ro, I do not:. have that one.

. Q All right, sir. There it is. Now, this a-ctinq on January 23xd,
1985 reported in your January 24th, 1985 memorandum on Tatrathal, once
again, is there reference in there to a consideration as to vhethar or mot
Monganto or any of the pargong I should say presert at the meeting had any
information that reasonably supported the conclusi?on t&t the Tetrathal wi,th:
the levels of impurities 4in it, the levels of dioxin impurities in it
presented a subastantial risk of injury to health or the anvi:onn;nt?

A Yeg, I think so.

Q And what {e that, sir?

A ) ¢ wlould raefer to, 1 guess, the fourth and fifth paragraphs.

Q All right. And would you tell us what is stated thare that you
feel is tospoguve to my question?

A In the fourth paragraph, it was stated, it was _not;ad that Tetrathal
had been manufactured and marketed for around twenty years with no mmm#
of significant 1§jury to health or the environment. It is presently being
mavufacturad at tha Delaware River plant,
THE COURT: 1 didn't hear the last—
A It is presently beiung mﬁt‘actured at the Delawvare River plant.
Q All right, sir.

A Thare have begn occasiovs of which certain workers appeax to be

unususlly sensitive to the product and would develop a rash when exposed to
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disappeared with no after effects. No other effects from exposure to

. Tetrathal have bLeen noted.

Q So this was a consideration, sir, of whether you had 1n¥orn;t1&n
that would be considered an undesigned or uncontrolled circumstance under
Section fﬁmnn numeral 6-01 the policy?

A ‘Yes.‘

Q0 And you had no such information?

A That's correct.

Q 1o thare anything else, then, in the memorandum that refers to
information you considered to deatermine whether or n&i vou had information
that wae substantial risk i{nformation reportable?

A ?ea. the fifth paragraph reads, "It was noted that the ap;ctrum
| of polychlorinated dibenzo-p-dioxins found in Tetrathal is similar to that
found in pehtaehlétOphenol, except that it 4is at a guch low;r concentration
in Tetra;hal, while ;ho U.S. Euvirormantal Protection Agency'is avare of
the concentrations of PCDD in penta, the manufacture, dis;ribution. and uvsa
of penta is continuing.”

) And so that wae information that was not the type reportable, and

‘1 take it was in fact used in reaching the comclusion that you did not even
‘havn any serious effects here to be concerned with? |

A That's right., I think the bottom paragraph ian the first page also
bears a 1ittle bit to this.

Q 411 right, Would you tell us what is in there that you feel is

responsive to this situation? -
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A It was further noted that while ultra trace analyais did indicate

that Tetrathal contained trace amounts of higher chlorodibenso-p-dioxins,

no product analyeis indicated the presence of Di-~, Tri-, or r.trachlorodibénLo-

.dioxins indicates that the low concentrations present in Tetrathal -
particularly whean conaidered with the uses to which Tetrathal is put do
ROt present a hazard,

Q All right, sir. 8o here again 1n£ormatio; is considered. Do we
have any information, and the conclusion is we don't have information that
reasonsbly supports the conclusion, and that includes this type of informa-
tion such ag the uncontrolled otudies, uncontrolled circumstances in
reaching our conclueion in these minutes; isn't that right, sir?

A That's correct. .

Q  Now, 1n view of the policy and the ptovistom.of the policy that
wa'vnAjuae gone zﬁrough and the veview of these minutes with regard to
‘considerations of iunformation, you tostified, as I recall, when Mr, Carr

asked you a quastion, and I have this vritten down and I believe it's

correect, I thought you said, "Monsanto had no duty to report hazardous
levels as such unﬁer the law"?
| A (Witnezs responded by todding head affirmatively.)
Q  Under 8(e).
Y\ fes. Hy response wag io context. Section 8(e) is a general

‘reporting requirement only when there is irnformation reasonably supporting

- the conclusion that a chemical presents a substantial risk of injury to the

p-dioxin. Praessnt available information on the toxicity of higher dhlorinntrd
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- of health effects that say that this is a reason or this is a substantial

- because pomething was wrong with the process or what hava you, all of a

‘health effects?

ouch genaral terms, and a case ecould be made that no actual reporting

environment. Thezre is no other undar 8(e), there 4s no set reporting

Q All right. 1It's the information, the studiea, the observations

risk; is that right?
A Yes.
Q It 18 a reporting of information?

A Yes.

Q Not levels. Now, would, though, let me ssk you this, Mr. Park, if| -

you had & level of a chemical in a product and Mr. Carr asked you these
questions before, 1 believe.'tha: you, you had a product that you believed

contained no harmful contaminants, and all of a sudden you found that

sudden you had a shipment that went out or something tbﬁt had sore very
harnful contaminants that would anouﬁt to a substantial ;1sk.uudar this
policy that would cause these serious effects, and aeven though this
particular contaminant and the effects that it could have were known to the
EPA, well, let me back off a minute. Strictly under 8(e), would you have a

duty to report information that the EPA already had with regard to those

A Undar those, 1f the FPA already had the information, I think

there is difficulty here, because the one sentence statute is written in

" Eobltgation‘exiata. Rowever, in those circumstances, I suspesct that we “DﬂldL.
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if tha shipment that you described in the exswple you gave, 1f the tank car

had left the company, I think that we would do two things. We vould probabls

notify the customer immediately, we would probably also make some contact
with the carrier, and I think we would probably inform the EPA. |

Q Even though under the interpretation of the lav as you rea? ic
here, it 1s not a strict requiremant to report the chemical content when
the EPA has knowledge of the effeéé of.what'n in there?

A Yea, if 1 stated it correctly, the EPA would have knowvledge of
the advarse health effects vhich could result f;;n exposure to the, vhat's
in that tank car. But if ocur--at an 8(e) meeting, our techanical experts,
toxicologists and so on, felt that there was a substantial, could be'a ., . .
substantial risk of injéry, I think that we could report that.

Q Now, 15 the fact that there have been no interpretations of this

statute in any way enter your thinking with regard to what you just testified

to?

A Not to what I just said, but interpreting this, I think, will be .

easier if and when it is clarified.

Q All right. But as you read the statute and as you read the
policy, it speaké only to.raporting information that the EPA-doesn’t have
with regard to health effects, studies, or observations?

A That is certainly the primary thrust of it.

Q But if you--but nonetheless under the circumstances posed, even

though 1t may not be something that could be, that you would interprat

under the policy of the statute to be reportablae, you feel you would report 'l}f?
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A I think under those circumstances ve would, yes.

Q Would you rely upon tha advice with regard to whether there was
an adverse health effect at the particular level you were looking at in a
particulaer '_cbemiul, rély ‘upon your toxicologist, youf medical people, what
have you, I maan, you would yourself? |

A I wonia have to, yes.

Q ' Mow, Mr. Park, can adyone ¢sll an 8(e) meeting or require that
aﬁ- 8(e) meoting be held at Monsanto? How does that work?

A This is doscrided in our little 8(e) practice or prulneduta t:hn’t'-n .
recirculated annually to make sure sverybody is. aware of i,

Q@  Is that Defendant's Exhibit gg1, sir?

A That is the one that went out for one year, 1f I am correct
about the mucher now, that's right.
“q Yo yot.s hava that thére?
A Yes, I do.

qQ All right.

"A And aczunllf, a8 it ”-’utco, it's circulated to éveryone in the

|| company at grade level 34 or above.

qQ All right. ¥hat does that mean?
A 1'n sorry, I can't tell you exactly ﬁbnt that means, not being

8 personnel department man. But I would, I think that that would be, would

' mean tuugi:ly that it would go to certainly all professionals thet would, in

|l my optaton, te would go to professionals, chemists, lsboratory persomnel,
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‘which eoneo:lv#bly could support a substantial risk situatiom, he could and

I| to the Director of ma. uonsanto‘ Company," and going dowm to the fourth

or aixtura mzmtael:ured, procaaud or dhcﬂbuted in commerce by the comp-ng

‘preun: a substantial risk of 1.njury to health or the miromnt.

toxicologists, et cetera, I would think salmogt evaryons, no, secretarias,

clérical parsonnel probably would be below grada 34. I think all those with|

technical educations would receive it, roughly. And actually anyons,
though, to answer your question about who.can request an 8(e) meeting, I

think pretty much anyone can, 1f he feels he han become aware of information

should requeat an 8(e) masting.

Q And in fact, the fourch page of this exhibit, Dafendant's 881, is

captioned "Intornsl Proceduren for Transmittal of Substantial Risk Infomtiln

parigrapi; there, sir, would you read fo'u@lmt;' is the stated policy there
with regard to information?

A Ye.a. It sm. "Anyono obuin:lns inforzation of the typo dascribed
abm sheuld maiatoly anhm.tt auch 1nfomatinn to a auparvisor.

Q And the type of :lnfomltion deacri.bad above. thnt‘a a reference to
wh‘kt, sir?

A That wvould ba the referance to the first paragtaph. It says, "Any

107

infoma::ton which m-mbly supporte the eoncluuon tha: a ehamical substance

Q All right. And just turning to Page 2 of the policy, sir, this
is & supplement to the pol:lcy. 18 1t not?
A !u, un hm

Q And down the fitth pmsnph nftar thers 1s a ntumnt th.ra.

y
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A Yes.

Q So that the people that teceive this will have some idea of what
is to be looked for, what we are talking about here; 1anft that right?

A That's correect.

Q  And then 1f you would,-sir, read that second paragrsph sfarting
Fith "These criteria®™? :

A "These criteria need to be weighted diffcrently for different typeas
of effec:l, both human and environment. If there is any doubt as to whether
information should be reported, it ehould ba submitted in accordance with
our procadures to your designated organization énit inmdividual for review
.by the committee established for this purposae.”

Q I'm sorry, go ahead.

A “;t should be noted that information need not be reported if you
have kﬁowledge'that the EPA already has been informed of it o¥ 1t has been
published in the scientific licerature,”

0 So the policy of Mounsanto ascannouﬁced in fﬁin document 19.1f

anyone has any doubt as to the information that they have coze in contact

uith 1s such information that they should report it and let it get to the

committee for the committee to zevtaw?

A That's correct.

Q And i3 there a statoment in this policy also with regard to
(employees' rights?

A Thet'’e correct,

firse of all, is there not, with regard to what constitutes substantial risk]

4
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Q And would you tell us what that statezant is, sir?

A 311':1§ﬁt. Aﬁd'thic'sgaienknt i3 to ralieve any enployee of any

inhibitions about his odbligation to raise a question of 8(e) mestings. It

reado, "Monsanto's policy and its internal substantial risk reporting
procedures ;tate that egployeea vho gubmit information through company
chgnﬁald will be notified of action taken, togethar with the reamons for
such action. 'If the employee disagrees with the company's decision that
the information need not ba raported, he has the right to report suéh‘
information directly to the EPA.” And the act provides, "that no employer
nay q1lchnrge or otherwise discrininate against an employee dbacause that
employee assisted or’partiéipated in an action to carxy<oug the purposes
of the act.”

Q So Monsanto is informing that no actiom can or no action will ﬁe
taken by Monsanto ‘tor can be :aﬁen'unde: the su;bicea of the law?

A hThdc'o right.

Q 1f they don't agree with Monsanto's position and report it to

‘the EPA anyvey; is that correct?

A  That's correct.
THE COURT: ¥r, Hﬁagrave.-ie this a good point for a short break?
— ﬁn;'uuscnaﬁé: I think it 1s, your Honor.
THE COURT: Ladieées and gentlemen, we will t;ke a short recess at

Ehiﬁ tive ané tﬂen feaume testimony. The Court is in recess.

(At this time Court was in recess.)

A
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that a potice to the EPA vhen notification is deamad to be required, what

Q Me. Park, I think we were talking about Monsanto's or Defendant's
881 and the 1h£oimatiou put ;dt'byznonsinto to various euployéea vhen wa
recessed. And I think we had covared everything in that, but I wanted to
draw your attemtion to for a moment, I'd like to come back to Defendant's
880, the policy statement of the EPA. We had talked about most of tha sub-
headings in thare under the roman numerals, I'd like to draw your attention
though, to roman mumeral 9, the reportiné requiremants,. That would be the
fourth page of the exhibit. Do you have that, sir?

A Yes, 1 do.

Q And thie 18 the section of the policy that aeta out those things

it should contain?

A That's correct.
Q And A refars to it should be sent by certified mail or any other
vay pérmi:ting verification of thie receipt, and 3B, ths; ic Qhould be
stated that it is submitted in accordance with Section 8(e), and C, the
name of the person, the address of manufacturer submitting this information,
and then D says to identify the chemical substance or mixture; is that
right, sir?

A Ihaf's corract, um hom,

Q And then E, would you rgad E to us, sir?

A E says, "Summarize the adverse effects being reported, describing

the nature and the extent of the risk {nvolved,"

Q S0 there it's talking sbout reporting the health effacts that you
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_ ‘are going cdiﬂu 1ntetpre€ed?

s ! .- T . . . “ . i
A R AP A g - © e it

féel make tﬁip & reportable itewm; ian't that correct?
| A Ye;.  H;aitﬁieffacts. or there could be environmental effect;.

Q All right. And what does F say, sir?

A ? says, “Contain the specific source of the information, together
with a suﬁﬁary and the source of any avsilable supporting technical data."

Q 56 thoy want a suamary of the advefsa affects, and then they want
you to say where you got the information, how you got it?

A | That's right.

Q Do these reporting requirements then corroborate your understanding
that the policy aad the statute would clearly seem to be talking about
reporting information about adverse hliealth effects?

A I think it does, Adverse health effecta and p&aaibly environmental
effects,

Q ~ qu, itagutes once interpreted aroe somstimes interpreted broadly.~
are tﬁay.;ot, sic?

A Yes.

Q And sonretimes they are interpreted narrowly, ara they not, sir?

A . That's correct.

Q And people have varying opinions, lawyers have varying opiuions
a;»to whetﬁer a statute Qill or will not be interpreted in a paéticular way

or not in a particular way?

A That's certainly true. f

Q And since somatimes they are iunterpreted just like you think they

111
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A That's right,

Q  Rarely, but it does happen, doesn't it?

A  That's correct.

Q For gbat reason, sir, would that situation play any role im the
determination of Monsanto to report what might be a hazardous level in the
health effect of a chemical even though they believe EPA has got the
information? - -

A I think 1f there were some doubt, 4f it was a little bit furzy, wve
would lean toward reporting the'ia!omcion.

q Yow, I want to coma back to this Tetrathal meeting that would
be Plaintiff's Exhibit 1296. Do you have that, sir?

A 12967 A

Q I'm sorry, 1297.

A Yes .‘. I do. |

Q@ HNow, that mot.ing vas apparently generated, sir, becsuse of -
Dr. Nair's mewmo of Jenuary 14, that'e Plaintiff's Exhibit 1296, Do you have
that up there?

A It vas up hera.

Q -~ 1 set it thera for you because I knew wa would DBe coming to 1it,

‘A I konow i.x was up here, yeah, here it is, yes.

Q You have 12697

A Yes.

Q  And do you also have Plaiotiff's 1299, Dr. Levinska's memorandum

i to Dr. Rousch which regards that report?
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A Yas, um hom,
' MR, MUSGRAVE: Was the jury givem a copy of Dr. Lavihsl;u' report,
‘Mr. Carr?
MR. CARR: Yes,
¥R, 'ﬁuscaavaz 12097
MR. CARR: Yes. -
qQ So we have 129§, the c&mmittee’ninutea. 1296, which is Dr. Nair's
report, and 1299, which is Dr. Levinskas to Dr. Rousch with :agprd'tq
Dr. Rair's report; is that correct?
" A Yes.
qQ Now, were there othat'ddeu;enta availabla to you at that meeting,
air..beaiées Dr. Nair'a-report and Dr, Levinskas' report?
A Yes, thare wetc: :As the minutes of & meeting ipdicate, fn the
sacond pnragrapﬁ. additional infofiation was brought ﬁy, I guess it vas
or. Hc(.!a:lmﬂ; I believe,
(Defendant's Exhibit BR4 was ﬁarkad'for identification.)
Q 'I'm handing you now what's been matked-ns’néfendant'b 884,

A ' Yes.

Q * Can yoﬁ 1dentify that, sir?
. A Yes. Thi; 15 the information that vae brqﬁsht to the meeting by
Dr. McCarland.
Q  Xow, the firast two pages of Defendant's 884 ie information apparent
supplied by.J.w.D. Those are the initials I see at the bottom of the page.

‘MR, CARR: J.D.W., James D, Hiiaon.

113,
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ﬁR. MUSCRAVE: Yes, I koow, sir.
A Yes, that's right,
Q You understand that to be James Wilson?
A I think those are his initials, yes.

Q  And then tha next tvo pages is 8 cover lattar and report from

studies for dioxin content; isn't that correct?

A That's correct.

to Naiy, Levinskas, Papageorge, et sl., regarding Tetrathal monitoring
resulta?

A Yes,

Q And in fact, that memorandum deals with monitoring st:udiea of
the s_rorgcrs' e:pos.ute to Tetrathal in the work place?

A Yes.

Q Now, Tetrathal, ip that a liquid or a fleke, sir?

A I think 1it's 2 flake, it's not a liquid.

Q  And in fact, the Hoifaburgar memo is referred to by Dr., Wilson

in his write-up, the first two pages, doesn't he refer. to that on the

‘second paga th"ere, wo will coma to it in more detdil, but I juaf: wanted to

|| zepoxt that he gave to the coumittee; is that correct?

A That's correct.

" ’: Q On the monitoring of the exposure to the vorkers of the Tetrathsl

Dr. Hileman, Fred Hileman, which I beliave has the results of the Tetrathal.

Q And then the next page is a lotter or a memo from a J.L. Wolfsburger

point out that Dr. Wilson was uaing information from Mr. Wolfsburger in tha
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flake; 1is that right, sir?

A That*s correct.

Q And then the next page after that is just a note from a Mr. Ashley
Pater to J.D. Wilson reflecting the closing of relevant pagea of two
articles daéling with the toxicity of cartain chlorinated dibenzodioxins?

A  That's right.

Q And that information forwarded by Mr, Peter ' appears to be also
referanced in Mr. Wilsons' Pirst two pages of this exhibit, io that not
‘correct?

A Tes.,

Q So paragraph C there talks about gpxicity and then 1t saye as &
reference, "Snmmafy preparad by A. Peter attached,”

A That'’s corrzect,

Q And tha last two pages of this document ars in fact the attachments

‘to the Peter memo, the information about toxicity and what have you that he |-

péssed ¢en to Dr, Wilson vho 4n turn put it 1in his memo; {sn't that right?
| A That ie right.

Q So you had.thia othar information that we have just gone through
"available at this 8(e) meeting?

A Atea.j

Q Now, 1f we can kind of talk sbout the various elements or varioug

things now {n Dr. Nair's xeport, in comnection with this other information

i 1°1296, Now, in reaching her conclusion, fs there a statement here with

‘that you had, now 1f you would, let's look at Dr. Nair's report as Plaintiff|s
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G ~ 1 || regard to the absorption that she assumed in connection with the inhalation

2 of this Tetrathal, bacause it is a flake, it gots in the air, doesa't it,

3 | stre?

4 4 A Yes.

5 Q@  1s thare a statemsnt in there to that effect?

6 A Yes. She assumed 100 percent absozption. =

7 Q  One hundred percent absorption of the amount of Tlcratﬁal in

8 the air?

2 A That's correct,

10 Q That is wvhat was breathed fa? Now, in the consideration of the

1 coumittee, was there 1pfomtion from Dr. Wilson that in any way supplied’”
E(’ ‘ 12 more information about thgt assunption, particularly, I would refer you to

13 Subparagraph C of the Wilson information, Defendant's 884, that's on Page 27

14

A Yen.
: 15 Q All right, sir. Is there any reference thers ’to u;xything dealing
16 with that asgumption of 100 paercent absorption by inhalation?
17 A | Yes. It states here that respiratory protection ia wora by
: 13 |l workers in the work place.’
Pl @ A rghe,
20 A And aspurme 90 pexrcent protectit?n. ‘
" . Q  And an inhalation volums of 10m3/shife, s mean dust level of
22

2,9 mg ‘!ntrathalln3. and it refers to the Wolfsburger memorandum?

H ' A Yes.

Q@  And then complets absorption of all inhaled dust?
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A Y‘e' .

Q Do you recall, sir, whother tha camittee in then referancing the
Wolfsburger memo with regard to studlas there of Tetrathal exposure in the

workplace and the monltering program and the camments of Dr. Wilson with

regard to the resplratory protection whather thare was any, It had m"y affecyt
on the statement of Dr. Nalr about the 100 percent absorption from inhalatlo+
o-f Tatrathal, 1f you recall one way or the other?

A I fr;ankly Just don'lt recall that.

Q AlY right. Now, ancthsr point with regard to, you wil} ses In
Or. Nalr's memo down at the bottom, she says that, '"‘The potential calculated

dally Intake exceeds the virtually safe dose by a factor of 1000"7 -
A». VCS.

Q And that Is 2 virtually safe dose a3 apparently stoted by the

Notlonsl Research Councll of Canada with regard to 2, 3, 7, 8 TCOD?
A That's right.

Q Is that right?
A That's right.

Q  And It says that at least according to ths National Research Councl)

of Canada Is 30-90 ng/day?

A That's right,

Q Now she Is then saying that the dally Intake that she calculaz;d
Pce&ds that virtually safs dose by a fa:to;" of a ‘thousand; Is that right?
A That's what sho says here. .‘

U How, the exposure that she calculated on a basis of fg/ko/day, Is

1
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that reported thare immedlately above that piragraph at 12,8007

A Thet's right. __ '
'@ fow, If the safe dose Is 30 to 90 per day, and sho says that In

_her calculations she Is finding 12,800 per day Is 90 1000 times, or Is

12,800 1000 times greatsr than 907

A “0. 't l’l‘l.t.

Q What would It be, slr?

A 1 think It's saéetﬁlng sort of loss, llke 140 times or 150 times,

‘somathing In that range.

@ You would divide 90 Into 12,8007
A Yes.

Q  And that would be somathing around 142 times, wouldn’t 1t?
A Right, yes. |

Q@  And If In fact your calculations and my calculatfons and your

understanding and my understanding of this docuvent Is correct, then she

| misspoke when she sald It was 1000 times above the virtually safe dose,
right? '

A Yes.

In fact, If we are correct, (t's only 142 times; Is that right?

Yes. .

Q Now, also, slr, she was talking sbout a safe dose of 2, 3, 7, 8,

Is that what It says?

A That's rlight.
Q And iftcr she references this Conadlan Counclil statement on
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-assumed a3 tha aversge amount apparently of contaminant, apparently wa

1’250 parts per bllllon reference at the top of this second page of har report
- do you not?

| memorandun afte'r:ra\r!ulng her report.

the tetra.

2, 3, 7, 8, sha then states as follows, it has bean shown that 2, 3, 7, 8
TCOD Is the riwit toxle dioxin and the potentlal risk for othar,' and |
guess that's from other, (t's a typo, 1 guess, "other chlorinated dioxins

would bs ralatively lower, but without the appropriate data (arclnogenlcltJ

data on hepta and octachlorinated dioxin) It Is difficult to determine how
much lower," right? ' _ ~

A That's right.
Q  Now, her calculations with regsrd to 250 parts per billlon baing

are not assuming any 2, j. 7, 8, as Mr. Carr has suggested, and you see that

A  That's right.

Q Now, did you have any other data at this meeting that gave you

infom;ntlon as to the difference In toxlcity between 2, 3, 7. 8 and some of

these other chlorinated dioxins? Lat's flrst of all look at Dr. Levinskas'®

"A . Dr. Levinskes tock lssue with her using the Canadlon numbar for

Q Well, do you have Plaintiff's Exhibit 1299 there?
A YOS. i do.

Q And first of all, In ths first paragraph of that, he reports that
he Is attaching hor memo and he sends this to Dr. Rousch, doasn't he?

A Yes.
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Q@ And then In tge second paragraph, would you read that flirst

sentence to us?

A "Since TCOD was found only In wasto dust at 1.5 parts per
biillon, the calculations regarding potentlal PCOD exposure fran Tetrathal
represent an extrame situation which greatly oxaggerates the risk.”

Q  And the calcu:iatloql that he Is talking about which he feels

greatly exaggeratos thc'rlsk. ‘do you know whether or not that references
Or. Nair's memo as attached?

A | assuxs that It does.
@ And then does he not go on and glve some Information about the

ralative tdlélty of 2, 3, 7, 8 to thers, the fourth paragraph, he talks

about pantachlorodlioxin and eanpaté jts toxicity at least as to guinea plgs

to 2, 3, 7, 8, does he not?

A Yas, :un Iua..

Q  And then he talks about another form of pentachlorodioxin, which
hes an oral LD 50 of 1125, wharess s the guinea plg, -It's for 2, 3, 7. 8,
It's 3.1, some, mr300 times less toxic, right?

A Yes.

Q  And then he talks sbout three hexachloro Isamers with LD50s of

|| the 60 to 100 range; Is that right?

A Yes,

Q  And that would be 30 to, or | should say, 20 to 30 times lass

toxlc at least than the 2, 3, '7. 8 as to gul:iea plas, corr:oct? |
A oveh B |
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Q And then the last santence hs talks adout octa Isomers that

would be the octodibanzochlorodiaxin?
A Yes.

Q  Or do you know?

A | assune that means the alght.

Q And he says they are reported to have LD 50 values In ths gram

per kilogram? .
A Um ham,

the 3.1, and | think the ug 13 microgram? .
" A. Yes.
Q So here Is Levinskas, Is ha not then 'iupplylng the coomlittes with
sone of this lrnfomatlon as to relative toxlcity?
" A That's right.
G In fact, In the next paragraph he talks about mixtures of hexa-
chlorodiaxin being fetotéxic and producing fatal abnormalitias and edama In

pups at dosages higher than 2, 3, 7, 8' TCDD: Isn't that cor'roct?
A Yes.

Q  So agaln he Is glving mors Information about the relative toxicity

That's correct.
'@ and then hs states at the end there that tha octachloro isomer

p}od@‘ no fetal abnormalltlas even at considerably higher dose?
A - Yes. '

Q . And of courss Dr. Nalr lnharmunomsmlnguemdor'imdm’t

Q@  Which would be many, many, many, many more times less texic than

F
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have enough Information In her belisf, or she doesn't have Informstion
on the relative toxicity of the hepts and the octachlorinated dioxins,
that's what she I3 saylng?

A  Un ham, yes.

Q So Dr. Lovinskas provided ths committes with some more, did he

A Yes, he did.
Q And -the memorandun froe Dr. Wilson, Defendant’s 884, the Jury
dossn't have this, but do you sea In there refarencas to toxiclty also,

slr, of the varlous c¢hlorineted dibenzodioxins?
A '“u

Q And In fact In Subparagraph D of Or. Wiison's memo, It reads as.

follows, doss It not, *in particular, octochlorodidenzodloxin In 1, 2, 3, 4,

6,7, 8 !nptgchlorodlbui:odloiln are found to be practically nontoxle*?
A Yes. " o

Q And also én Pege 2 of Dr. Hlls&:'s mamo, does he not do same

"calculations with regard to the expected Intske by workers when these

- resplirators zrs Involved and what have you?

A Yes,

. Q. And | see up there In Subparagraphs A and B he talks about meen

tota! chlorodibanzo content of tha product?

A Yes.

Q How, did Dr.. Nalr use the mesn total, or does it raflect what she

used?
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_did not ressonsbly suppert the conclusion that tha levals of dioxins In

- 8(e)7

A She says she uses the word average, ! belleve.

Q Al) right. She used an average amount. Do you know ths distinctjon

between Or. Wilson's use of the masn total and her use of the wc'rfge

amount? _

A | believe that a mn Inas uu. that there are as many u_qplu
or thare would be as many numbers above it as balow It.

@ AL} right. But In any svent, this information was all then
avallable to the committes, was It not? |

A Yos, that's correct.

Q And fn reviewing It all, did you form any, or lat me rephrasse
thot. You've:: told us befora thst you are not & toxicologist or a doctor,
you lls;e:ied.~ | take It, to what want on In that mtln§ and the concluslon
that was reached By the toxlicologlsts and doctors was essentially what you

recorded here?

A ' That'.s correct.

Q  And that was the ballef in Plaintiff's 1257 that this Informstion

the Tt.ftrathol presented a'substt'ntlaf risk of Injury to health or the

enwviromant?

A That was the conclusion, yes.
Q Or does Dr. Nalr's meowo, Mr. Park, say unequivocally, without a

doubt, 250 parts por billilon of dioxins In Totrathal Is unsafe and presents
a substantial risk of Injury to the health end the environment under Seetlaj
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wasn't & prohlem? |

“of the 8(s) cormittes conslideration of har report?

~ whather she took Jssue with that and reported It to the EPA herself?

A  No, shs does not.

Q She sm she doosn't know, dossn't she?

A That's right.

Q . Because she deesn’t hove this other data?

A ‘i‘hat'; right.

¢ And apparently thet was supplied to the satlsfaction of the other

membars of the committes that whan that other deta was avallabla that there

A That's flghto
Q  Now, do you know whether Dr. Nalr was made cware of the results

A 1 don't know for a certainty or personally, but | sssumo that

she wos bscouse that Is tha praetlec.
Q noyou lcm. I take It youmldn't k:wonamyor the other

A .i don't know.

Q Now, the May u,‘ May 22 s'tu@dy or meating on 2,4-DI Involving the
2,4,6-Trichiorophenol, If you recall, we talkad about that a Vittle bit
earlier, that's Plaluglff's 12751 ~ |

A Yes.

@ At one point In that regard that Hr. Carr mantlionsd to yoir, you

hava Plaintiff’s 1288 up thers, I'm sorry, not 1188 but It's 1283, i*ve got
It right here, lot me hand you Plaintiff's Exhible 1243, sir, and have that
out thera along with Plaintiff's 1275, 1243 Is~<you haven't found 12757
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A I think it's here, yes, I have it.

Q 1275 is tha memorsndum, is that a,n-April.. six, I don't bave a
copy in front:of me, but—

A 12757

Q I'm sorry, I meant 1243,

A 1243 1s dated April 10, 1979.

Q And this is the menorandun where Dr. Wilson is discussing levels
of dioxin that hed been found in 2,4~Dichloropbenol?

A Beading 1s in chlorophenol, but I aseuxe that's right, yes.

G Okay. Let ma just get tiut out., low, I balim Mr. Carr, when
he was asking you about this msmorandum made reference to hazardous levels

of dioxin in the 93 percent Dichlorophenol. Now, does Dr. Wilson's memo-

-uge the word level in connection with the word haxardous when he talks

about contents of 93 pexceat DCP?

A I do see a place where he says not chronicélly hazerdous.

Q Well, the first paragraph thaere.

A Oh, okay.

Q 'ﬂun i c‘mlc. he'uya. "One lot of 93% DCP may contain hazardous
chlorodibenzodioxins and dibenzofurans'?

A Yes.

Q The word level is not used thera?

A Ho, 1t 4is not.

Q How, i;his memoraudum did go to Dr. Callis, did it not?

A

Yes, he was ons of tho copyess on the memo.
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Q And presuzably he got 1t lhozftly after April 10, 19797

A Yas. |

Q Befora tha meeting on 2,4-Dichlorophencl on June &, 1979,
Plaintiff's Exhibit 12757

A Actually, the ua-tinsn were Hay i1 and May 22.

Q  Right. And in fact Dr. Callis wvas a participant in that 8(e)
meeting in June of '79 when you considered 2,4-Dichlorophencl with ragard
to the 2,4,6-Trichlorophenol content?

A That's right. The two meetings in iuy.

qQ And 1if he had any concern about the level of dioxins reported in
Dr. Vilson's momd-, cartainly he could have brought it up aven at that
neatiog, cou].dn t he?-

A That's correct.

Q ﬂaw, uhen you consider ona of these cheuicaln or a mixtura, sir,
at one of thesa 8(e) mestings, and you are daumining vhather you have any
information that ressonably tuppotto the conclusion that there is a substant
risk of health or of injury, #s an exaople, in the 2,4-Dichlorophencl, when
you have & finding oi nine and a half or ten parts per billien, I think
you have told us ecarlier tl}&l: you look. at the level, at the whole chemical,
and the various levels of the chamiul. is that xight?

A Yes.

Q And whether there is any avidance that that level, is there any
information that that leval presents this kind of risk, the policy talke

sbout; is that right?
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A  That's right,
Q  And s so doing, sir, do you meke any assumptions with regard
to - exposure o? peopls to that level?
A That would be discussed, yes.
Q -ﬂdl, is exposure to this ten parts per billfon at that leval,
is that assused or is that not aesumed, or just how do you look at &pomre
when you are looking at a particular level in a product to see if there
vas information or you have information?
A As I recall, chlorophenol itself is a toxic materfial. And so ths

axposura to the chlorophenol 1is a concern, &s well as exposura to anything

olse that may be part of it. As I recall, any toxicity that could present .

a substantial risk of injury would be considered by the toxicologist.
. Q At the levals involved?
A Yes, that's correct.

Q  Row, Mr. Park, ¥r. Carr asked you about Plaintiff's Exhibit 1300.

‘Do you have that, sir? That's a memo of Dr, Wilsoa to tha fila regarding a

talephons conversation with Mr. C.T. Earvell and Diamond Shamtock dated
SGptnnba_r 17, 1981, Do y_'oﬁ have 1300 in front of you now, oir?

A Yes, I do.

Q  And Mr. Carr pointed out to you therein a refercnce, I believe
it's in Paragraph 2 where it says that camda will require a 1 ppb limit
on all chlorodibensodioxing and 2,45-D aold thera after 19827

A Yes, I ses that.

. {Defendant's Exhibit 885 was marked for identification.)
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Q Handing you now what's been marked as Defendant's 885. Can you
idencify that as a laotter from Dr. Wilson to this same gentleman, :I.r.'wuld
appear, Mr., C--or Conrad Harwell?

A | Yes.

Q And this 1s dated January 19, 1982, soms wvhat, three or four
months later?

A  That's correct.

Q And do you know, sir, whether this requiremant that Mr.—or Dr.

123

Wilson referred to in September, the exhibit that Mr. Carr introduced, whether

that wvas changed or unot or whethar that weas & requiremsnt that in fact had

" been put inte opaeration or was only suspected to ba put in operation by the

Canadign government?
- A I don't koow anything about 1t, whether there was speculation or
vhat. |
Q But in any event in the Jasuary 18, 1982 letter of ¥r. Wilson to
¥r. Harwell, at Diamond Shamrock, in the thipd patag:aph, does he reference
thic Cansdian government requirement?
A Yes, he do;s. -
" Q@  Would you resd that to us, please?
A It saya, “Based on 1980-1981 experience with 93 parcent 2,4-Dichlos
phenol production, we can provisionally gusrantes that the maximun concentra

of any chlorodibenzodioxin compound will be 0.01 parts per million in

accordance with Canadian governmant regquirezents.”

qQ 0.01 parts per aillion, is that tha sexe &s 10 parts per ﬁﬂuon?

Lo~

bdon
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- pontoxic dioxin, and yet--

.comyomd 15 equivalent to isomer, has the Court seen this exhibit?

A  That's correct.

Q@  And for ;ny chlorodibenzodioxin compound, would mean for any 1somer
‘of dioxin?

A I would assume 0.

Q And there are 75 isomars of dioxin, or do you knov cl;a:, sir?

A I'n oot that familisr. 3

Q  Well, if there vers 75 iscmers of dioxin, then that would be a
linit of total dioxine, maximum anyway, of 750 parts per billioen, wouldn't . |
it, as long ss they were gpread out &t no more than io per isomer? '

A That's correct.

Q. Now, if the Csnadisn governxent, you do understand at least, sir,
that there are some iscmars of dioxin that have no, that the people say have
very little toxicity, you understand that?

A I have been told that, yes, sir.

Q And som of those are even the tetra isomers?

A I've heard that, yosu.

Q@ And you know why the Canadian government would cha;n pernit, if in
fact this 1s vhat Canada vas doing, why they would permit 10 parts per

billion of 1, 3, 6, 8, but no more, and assume that 1, 3, 6, 8 i3 a very
MR. CARR: Your Honor, unless this witness knows that the word

THE COURT: I have a copy of it.

MB. CARR: Well, I object.to it. It's clearly not the meaning
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of‘ the document. It says the maximm concentration of any chlorodibenzo
compound. Compound megns all, counsel.

MR. MUSGRAVE: Wall, then, Mr. Carr, let's look at the latter
from Diswmond Shamrock. I want you to mark this-—

MR, CARR: Counsel, I'm referring to this one. It says compound.

MR, MUSGRAVE: Well, 1f you want clarification, Dismond Shamrock--
Qh, mark this one.

MB, CAER: What Diamond Shamrock meauns, this is Monsanto, are you
bringing u soasbody from Dismond Shamrock to testify?

MR, MUSGRAVE: That's a letter from Monsanto to Shamrock.

THE COURT: GCentleman, could you approach the bench and dring
that up?

(The following proceedings wars held at the beach.)

THE COURT: Okay, go ahead.

¥R, m: Your Honor, I'v&uld Aobjac: f:o c-ha.ueo of this document,
It is noc-.-}-th.‘x.;p'orm hers isn't hers to. axplain the meaning of it. It's
cl;uly hesreay. It_ iz mot nyi mdouhnding of it. They describs hera
five parts per billion for the mchlo:od:l.onn icomer. That is not en
isomer, that is one of ten—

MR. mﬂ: ‘1"'0..

MR, '(:Aﬁk: ‘Ihefe are eight'mmhloi'o. mhioto does I'w’:

describe an fscmer. Isomer is described by 1,:2, 3, 6, 8or 3, &4, 5, 7.

Monochloro asans Cly, 1o what it zeans. And Dichloro is Dl,. Aad the pcr-oT

;h.i"n-us:l.ng this, using raw m_urm-,;{u a rav naterials buyar‘._ E-.:L- pot
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dealing vith the dfoxin content of s 2,4-Dichlorcphensl product. It is sn

here. 1 m't cross examine him te point out. vhat this docmt means,
apd this is strictly heargay, and 1 vould object to the use of this document
with this witnoss without the author of it here baing subject to cross
examination, |

MR, MUSCRAVE: Your Romor, Mr. Carr has beean permftted throughout
the courss of this trial to introduce documents and svidence over objsction
and have vitnesses that neither authored them nor have seen them before
teatifying as to vhat they contain. I cits to the Court the u':mt:" recant
sxanple of the letter recsived from the Department of Health, Bdu;mtion. and
Welfare zeceived by Monsanto employee attaching an analysis that I objected
to with this'Court. It seems to no that the position of this Court is that |
thess documents are availabls for use to exanine the witnesses with, and
Mr. Carr has put st {ssue by his introduction of another exhibit what the
Canadisn governcont level was, and we aio bringing this in to further
eluufy vhat Moneanto's understanding of it w;a-.' 11; ‘was sn improper
olement to be admitted at the beginning. The Court has permitted it to come
in without su.bcmugl:m a8 to what the ragquirament was, hecause it vas
hearsay without the requirement, without scueone to say vhat it was. Now
I'm brinsing in this to further clarify it.

HR. CARR: This 1i» an enttuly different situstion and counsel
knows 1t. Parts of their record that I want to use sppropristely to
m this witness on a particular thing, he used that becsuse h'., this

vitness pointed out it was a docunent that was sent by Monsanto. It was
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sntirely differant situstion, that exception to tha hearsay rule 1s an

A cntirely different gituation than what he 1s asking for. Ha is saying in

effect sinca thore are exceptions to the hearsay rula, the hesarsay rule 1s
destroyad and therefors this:Court should allow any hesrsay into evidence

vo matter what it might be. This documant they are now seeking to put into

' evidence doeu mot meet any of the excoptions to the hearsay rule of which ™

I am awaxe,
© MR, MUBGRAVE: X gefer specifically to Plaintiff's Exhibit 1300
where counsel was pexaitted to cross examine with regard to Canada's

Tequirement, and I an entitled to clarify that. It's hearsay- in that

}doemt,‘ it's what Canada'a requirezent is, and it was permitted over

objection and I sm certainly sutitled to go iato it to clarify 1t vith

vhat woild be at the very least considsred to clarify its admiasibility.

MR. CARE: 'I don't object to you txyianp t» clarify itr, but not

with & hearsay document. I do not objeet to you using Jim Wilson's

. docunent, uaninnté Exhibit 885, which describes it as one part per aillion

of any chlorodibensodioxin conpound, and that's the Monsanto's description

of it. You are not trying to go beyond that. I could have cbjected to the

Monsanto exhibit, but I didn't, the Wilson exhibit, counssl has objected to

simflarly in the past. But I didn't, but I do object to a document by

somabody that is & materials buyer who is not hera to be cross examinad as

to wvhat he =eans when he saye monochlorodioxin isomsr. There is no such

isozar as a aonochlorodioxin isomer. The docurent cirta:l.nly can't speak

for icself, and I cartainly would want to be able to érou examins on that
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' references a memo from G.E.P. That's Dr, Paget, is {t?

MR. MUSGRAVE: May wa at least mark thip so the record can
raflact=~
THE COURT: 1I'm going to ;ustain the ocbjection to it. I think
you are right as far as haégséy. - -
Y(Defandan:'sfﬂxhibit 886 was marked for identification.)
*MR. MUSGRAVE: Your Honer, may the record reflect that the exhibit
wa have just been talking about has been marked as Dafendant's Exhibir 886?
THE COURT: Tﬁank<you.
(The following proceedings were held in opem Court.)
BY MR, MDSCRAVE: -
Q Mr. Park, do you have Plaint_iff ‘s E?thibit 1295 there, the
meporandum that you wrote to Dr. Paget in Jun; of 19797
A I don't believe go.
_ Q  Well, the clerk has gotten it for us. iLet'mq hand that to you.
MR, CARR: What's the exhibit nusber, counsel?
MR. MUSGRAVE: Plaintiff's 1295, ”

Q And sir, now, this memorandum of yours dated Juue'!l. 1979

A  That's correct.
Q Dated June 11, '79?
A Yas.
(Dafandant's Exhibit 887 was marked for identification.)

Q Mr. Park, let me hand you what's now been marked as Defendant'’s
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887. Is that the memorandum of June 11, '79 of Dr. Paget that your
mecovandun of the same date, Plaintiff's Exhibir 1295, references?

A Yas.

Q  What is the subject watter of Dr. Paget's June 11 memorandum
that you are responding to on June 11?

- A— Attached to Dr. Paget's June 1llth, 1979 wemorandum was what I

1| would take to be his draft of a proposed position statement, I guess,

relating to dioxin, and he circulated to the nunber of people, {ncluding ma,
and asked for our commeat on it.
q Okay. And is that proposed position paper attached to, yeah,
there it is attached.’
A It is, um bmm.
" qQ And do you recall just generally _t.he contents of what he was
suggesting, of vou.ld you care to take a minute to read that so that -you
can bc;cone familier with it with reﬁi:onco to what y-our response was?
A  Let me take ona minute. :
THE cou;u::' If this {s a good.point, why don't we take a Teal
short break? |
MR. MUSGRAVB: It will be fine, your Honor.
THE COURT: | We will take a short break at this :1@. very short, .
and the’ adnotiiehm;hts' ‘that I hi.ve given ‘you earlier will apply during this
brask also, The COurt -h in feceia.

(At this time Court was in recess.)

|| BY 2. wUsCRAVE:
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Honsanto should continus to refine Its analytical techniques, all present

‘agresd that It was sound policy that Monsanto should, | can't read It very

Q Now:, Hr'. Park, you have had an opportunity to review Defendant's

Exhibit 887, which Is the Juna 11, 1979 memo of Dr., Paget which you
responded to on June 11?7

A Yes, -

Q tiow, what was the genaral thrust, If you will, of the nature of
br. Pagat‘s memo of Juns 11 that you responded to?

A B It contalned a nusdber of proposals concerning possible Internal
offorts ralating to diexin.

Q  And spscifically, with regard to detection lavels, was there

anything stated In there?

A Dotection levels?
Q Yes.
A He does, he does speak of, ch, yas, sorry, detectlon levels, thare
is' a paragraph in here, It says “enalytical position”.
Q - Al right, sir. |
A It speaks & bit, quite a bit, about sane people clala to be
finding specific tetrachlorodibenzodioxin Isomers at levels of parts per

tritlion, and that this may wall be Incorrect and goss on to say that

well here, should Improve lts something, skill' In this area.
Q So Dr. Paget ls essentially stating that the position should be onT

of continuing to refine and Improve detection 1imits and analytical skills?

A And as { read it, to go way down to such that concentrations of
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lldetect dioxin down to 8 lavel conslidered by our incdlul_people to be non-

dioxin could be found at and below the part per trillion level.

Q And that memo was then clirculated to paople for camment?

That's correct.

Q And you were one of those that got It?

>

That's corract.

o

And Plaintiff's Exhiblt 1295 were the commants that you made?

A That's right. ; |

Q@ And therein, and of course this Is a documant that Mr. CaArr__
examined you about, but only with reference to ths Iui part of It; Isn't
that correct, the one sentence at the bottom of the page there?

A Yes. |

Q- Well, let's look at tha entire docun;ant if wo can, Mr. Park.

First of all, In responding to Dr. Paget's position with regard to getting

the !eve!g of detection down low In the area where you were talking about, -

vhat was your ruponse'to that as set out in this exhibit, Plaintiff's
12957 |

A In here, | responded and In so many words sald that | felt that

Monsanto should rofine Its snalytical techniques so as ta be able to

hazardous, but once ws could dstect It at a level where we felt It

presented no hazard, then | advised agalnst furthar ‘i'efln!ng of the analytleai!
techniques,

Q All right. As a matter of fact, you say in the introdnctory
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‘Infatuation with dloxin. 1t is a contanlrent In sarma products and In soma

northazardous level," Is thet correct?

rely upon the expertise of others, do you not, though?

om concerned that Monsanto not over react a3 a result of the news media

Instances Is ﬁlghly toxlic, but this does not mean that an sll-out effort

should ba made to detect extremaly low lavels of dioxin in a product after
it has bean dstemined that any dioxin present is less than the highest

-

A VYes.

Q  Now, you don't know what that Is In eny particular Instance you

A That Is right.
'@ Then you go on and state irmadlately after that, ''developing

unmésury.hut' loflammatory Informatlon might ba contrary to the best

Interests of anantﬁ and the public.'' What did you mean when yéu sald that

doveldplng information which | take It you meant would be getting Informatiop

about dioxin present below the highest nonhazerdous level that that might

be contrary to the best Intorests of Honsanto and the public, fow, this
is v&ur oplnldn? N

A This is Just my dpinlon.

Q And you wera asked to state It, and you did?

A Yes..

Q And what did you mean by that, slr'} What was your parsonal opinloh

on that?
A What | hod In mind was my understanding mld ba, for example,

that a glven concéntration of dioxin night be determined, lat's say, If the |

]
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snalytical techniques were refined sufficlently to be made one part per

"quadrillion In soms product, whatavar, assusing that that would be a lovel,
-might wall be a lavel far balow what our own medical peopls would say

would present any problem, at that level there Is simply no problem that

can be presented here?
A 1 felt at that time, and | think It still may bo the case to &

tittle degree, that a great, that some of tho nevws medla didn't undarsianﬁ
about the taxleity of dioxin, that finding any, » molecule of dlexin, would
be, could be Inflommatory, thet same reporters would not undarstand, maybe
some peopls Th good falth would not understand, and therefors 1t could
croate am'z'lottl;is and concern whers [t was not uecessafv.

Q Including the public, In your q:lnl;on?

A Heedless anxlety, yes, rlight.

Q. And ‘that's why you Indicate or state hare thist the inflamatory
information might ba contrary to the bast Interasts of Monsanto and the
pubtic? "

‘A And the publile, that's right.

Q And th{t"s'just your porsonal opinion?

A That’s just my personal opinlon.

Q@ Then you go on, sir, In the memorandum, and | want to direct your

attention to ths last paragr’ahh there on Page 1, the last ssntence of
which Mr. Carr stked you about. N

A Un hom, -

- Q -_Andf*l_qs thq flest two santences -In that paragraph, the first sentenqm
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you Indicate, do you not, sir, that you feal 1t Is important for Honsanto
to be capable of sionltorlng products and work places for dicxin and any
other substance which might be conslidered hazardous dewn to levels of which
It is felt no hazard exists?

A Yes, | specifically state that.
Q  And then you ﬁy. “| ‘do not foel It I3 necessory to develop

st lavels bolow the highest nonhazardous levei"?
| A Yes, un hom.

Q@  And this Is ths sentence that Irmediately follows that Hr. Carr
exanined you about? -

A Yes.

to gwermnt agenc!a or tbe publlc that a contaminant has been detected

in a prcduct at parts per trillion or parts per qnulrl!l!m loveals (far bcl
the mhuarm level) ulll muly add fus! to the aodla flros which alr

burn furlmly." How, was that aspousing or stattng that you had an opint
of a pollcy of umdllclosnre?

A On, absolutely not. .
Q@  Doosn't this Imply that you would be disclosing these things?

>

Yas.

Q@ - But your concarn was, and s personal oplinfon, that If iou were

A dntutlng at lovoh far belou what tho teehnlcal people sald could concalv.

monitoi-lng and aailyztut cnpabiilf:l» to detect the levels of contaminants |

Q Where you séld lmdlatdly thcruﬁ:a’r. " au. afrald that disclosure

bo m rbk, thlt bume of the dlfﬂculty In mybo educatlng paoplo in your

139
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- present when that conversation took place?

M

opinlon, that all It would do Is possibly be not In the public Intarest and,
a3 you say, would add fusl to the madia fires If the moedla doesn’t under-

stand?

A That's right.

Q  Thera was no Intent of a personal policy of nondisclosure In this|

Statement at all was there, sir? -

A In fact, | assurad that the Information that would be ochtalned

at thess extremsly low levals would be disclosed.
@ Would be disclosed? |
A  That's right.

Q@  Mr. Park, Mr. Carr also asked you about Plalntiff's 12334, which

‘was @ blow-up of a mamo fram Dr, Wilson to Doctor--well, I take tt back, 1t .

was just 8 mamorsndum of Dr. Wilson with regard to a report of a comment

mode bf Dr. Paget. You renember him asking you about this?
A } m't remesber tho.spec'l'ﬂe question, though.
Q OMEH, Dr. Pagat statas that one part per bltlion 2,3,7,8 tetra-

chlorodibenzodioxin 15 probably zcceptable madically In Ssntophen .
A Yes.

Q Now, who would know in your opinion batter what Dr. Paget meant
by that In the contoxt In which It was sald? Would you know? Wers you

A HNo, uh huh.

Q Dr. Paget or Dr. Wiison certalnly know batter what was sald, uliat
was iIntended. .
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A Far better.

Q  And particularly Dr. Pagot would know what ha had In mind batter
than anyone? |
A Yes, hs would.
MR. BUSGRAVE: Just one momsnt, your Honor. No other questions
at thls time, your Honor.
" THE COURT: Mr. Care?
RECROSS EXAMIKATION
 BY MR. CARR
Q  Mr. Park, If | understand you correctly, what you meant In the
e that_yo,u wrote with regard to Dr. Paget's position paper was that If
one part par-blillon of 2,3,7,8 TCOD In Santophen Is an acceptable level
and 1t Is not hmr:ims. thet yocu belleva Monsanto should rot got the

ablllty to go dam and destect leu than ons pnrt per dbiIlion In the
Smtophm. s thnt correct. sir?

A | was really thinking of ona part par trillion.

Q Excusse me. Could you answer that duehtlon, pleaase, sir, as |

posed It to you?l

A Ho. that's not cormct, Mr. Carr.

Q Then you bellave that Honunto than should huvu tha capasclty

‘' t0 go and datect the presence of dloxin In Its product down below what's

consldered a nonhozardous lovel; Is that correct, sir?
A 1'msorry, as | stata In my semo==
Q@ ' Excusa me, could you dnswer thot ‘Guestion, please, sir, because
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" and the public Interssts colncide In your Judgment; Is that correct?

tho fuu about Homanto's products, bscausa ln your Judgaant thls Hmonled#

'~mld hurt tho publlc for tlm to knaw tln faen. lsn't th-t uhat you ars

you told us what you mesnt by that memo without referring to It when
Nr;'msran was asking you, and | am not now asking you what you sald in
that meno, 1'm asking you what you meant when you sald this a moment ago.
Are you saying that 1f one part per bllllon of 2,3,7.8 ﬂ:DD Is a non-
hazardous lovel, tlut Monsanto med not get the ablilty. mlytlul ssbllhmL

to go and detect levels boicu one part por bitllon in Smtophm?

A  That s corrsct.

THE COURT: I'®m sorry, | didn't hesr your answer.
A Thet Is correct.

Tﬂi COURT Thank you

Q And what you're saying, then, and the renon that ycu say ﬂomamfo

should not have tha umlty to go belw to detect thlngs in Santophen
belaw ona part per bllucn ls that the puhlle would learn that thers are

lmr levols ln the product through tho nedla ons uay or another. It Is
not ln the best lntcrcsts of the p@llc. | thlnk ls the way you phrased it,

did you not, str? Isn t that the way your phraud lt?
A Best Interests of Mornssnto or ths publfe.

Q Moq;ahtd or the public, you aquated the two, Monsanto's Interasts

‘A Yas.

Q Nw. what' you are saying ls the publlc then should not bs told

mlly uylng. m'. Pcrk?

'»1 P
(}.‘{:v!
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|
|

A No, that's oot it, Mr, Carr. 1I'm saying I don't think wa need
to go to the effort to further define ln'alyt:lcal.techniqun to datact
tha dioxin down bslow a nonhazardous level. ‘

Q The ogly--ehat you say is, I sm afraid that disclosure to govern~
mental agencies and not just the public, “that disclosura to goveramental
agencies or tho public that & contaminant bhas bean datected will merely
add fuel to media firas which already burn furiously," and what you ar;

saying there——

¥R. MUSGRAVE: NMr. Carr, you are reading, that's at thor-n levela,
Mr. Carr, that's an iwxportant part of that asentence.’
Q Well,-it-says at parta per trillion or parts per quadrilliion
levels far below the nonhazardous level will meraly add fuel to the media
f£ires which alraeady burn furiously, that 1s what you are saying, sir?

A Yes.

Q  That you don't think thet you should disclosa that Monsanto, first |

of a:l.i, shouldn't leara anything about its preduct below what Monsanto
considars to be medically acceptable levels because if it does learn, it's
going to have to disclosae i.t to the govermmentsl apencies and to the public?
A And 1t's a use of resourcas that could be used bsttern,omsﬁhﬁto
else, perhaps. |
Q Wall, now, Mr. Park, Ehat may be, but vhat you are sayling hore,

clearly, is what you ara saying ig if you find these things out vou are

going to have to tell the government, a govarnmental agency, aren't you, air‘l%

A Could well, yss.
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" agencies to act responsibly on this information that Monsanto might detect

don't agree with Monsanto's not trusting the public having the right to knowL

disregard it with regard to hia understanding of what Monsanto not ‘trusting

qQ And what you are saying is that Monsanto doesn't trust thes
governmsntal agencies with this knowladge, aren't you, sir? |

A Ro, no. |

Q Then vhy not disclose it to the govermmental agencies, sir?

A I an not sayiog @ything about not disclosing, I am talking
about anglytical techniques oaly.

Q You are not ulkipg ab;ut discloaing vhat you learn in your
analytical techniqua to the government, did I resd that correctly, "I am
afraid that disclogure to governmental asoncie; or the gubue will merely
2dd fuel fo the media £ires.” Didn't you say that?

A Yes; I an sssuning what we find would be digeclosed..

Q And what you are saying 1s that you do not trust the govermmental

and tell 1t as to thase parts per quadrilliion or parts per trillio;:,' aren't
you, aix? |

A No, I am not uying-thar..

Q Then what other reason could you have for not disclosing? I

can understand Monsanto's not trusting the public, although I certainly

T can understand why Monsanto coi:ld perhaps teke that position publ:lciy--
MR, MUSGRAVE: Just & moment, Mr. Carr. I object to couvnsel's
statemont. It is not a question, your Honor.' it is a speech and 1t's

improper and I request that the Court strike it and instruct the jury to
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the public, that'’s totally izproper.

THE COURT: Overruled,

Q Mr. Park, do you believe that the public has the right to krow
whether or not ‘Santophen has im it dioxin at suny level? Do you balisve the
public has thoe xight to know that at whatever level it might be that they
ars going to put this in tha nursery, in a baby's erid? They recommend on

it that you use it in the nurssry and wash the baby's toys ‘vi.t'h it. Don'

"

you think that the public has the right to know whatever the level might
be in the product? One part per quantrillion billion trillion, as low a5
you can possibly detect’ 1:7, don't you think they have the right to kuow
‘that, Mr, Parky = - ¢ . T o '
A I don't see tha purpose that would be served by-—

- Q I'n pot asking you about purpo;o; I'm asking you vh_ci:h‘er or not
you believe the public bas the right to know vhat they are withg vith their
children in t.hc cursery. o ’ B L

A To the extent that information is available.
Q  Then they do have the right to know, don't thay, sir?
A  To the extent t:i;at information about it is mihhlo;.'r

Q - And what you are nying::u since they have the right eo know,

|| Monsanto should not learn sbout quadriliion or parts per trillfon contaminat

becauu if you lecarn sbout it, you are gbing to have to tell about it. Now,
| that's ﬁat you are uying.' ien’t 1it, Mr. Park?

A Once ons goss dowvn below—

Q Tsu't that what you are saying, Mr. Parkt
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A It wis my recoxmendation~~

Q Isa't that what you are saying, Mr. Park?

A I don't think it's quite that, no, Mr. Carr.

Q Then would you explain what you are saying, Mr. Park, if you ars
not say:l.ng._ "Hay, let's not £ind out what our product has in it, because

if we find out, we're going to have to disclose it to the governmental

agencies and to the public and we don't want to do that. It 4s not in the

best interests of Monsanto to disclose that™? %ould you explain what you
do mean by that, Mr. Park?

A ¥y suzgestion which was not adopted was that once we can detect
dioxin at a lmie‘which is considered, not just by Monsanto but .by anyons,
to ba nonhazardous, than nothing is served by further refining analytical
techniques to go balow that. Now, that was veally all I was recomuending.

Q  Now, I ask you what you meint by this statement, Mr. ‘Pghrk; x

asked you what you meant when you said, "I am afratd that disclogure,"” when

you said, "I do not feel it is necessary to develop monitoring m‘.mnm

capabilities to detect the presence of contaminants at lovels be]mt the
highest nonhasardous »leveI'. I. afraid that disclosure to gov;rhunnl
agencies or the public that a contaminant has been detected in l product
at parts pur trillion or parts per qQuadriliion, levels far below the
nonhazardous level vill merely add fusl to the media fires which already
burn furiously." 1I's asking you to explain to us what you mean by that

statanant, Mr., Park,

A I think thare have been, this is personal opinion, I think thera .
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bhave been a numbey of instances of madis misunderstanding about dioxin
toxicity, and I think _ciﬂ.o has workad to ths disadvantage of & mmbor of

people who have been given undus anxieties, unnecessary anxieties about

thair own bhealth as a result of possible or potqntm axposure to extremely |

low lsvals, not just of dioxin, but to anything.

Q Kow, Mr. Park, have you seen any canpaign by Monsanto or anyone
alea to c:piain to the public that parts per qnadrmion is not going to
hurt you? Have you .uan anything like that go on? _

A lo.

Q Have you sean any irrasponsible pi'au anywvhere where they are
ssying that something other than that the EPA has said? Have you sean any |
demagogue stand up and say, "Hey, these things that you are talkiné aboutv-';

A Yes, I think this has taken place at different p'hc“‘ around the
country, vhat I an duc:ﬂ»ina hete_. “ e

Q  That somecbody has said 111 effects that gli.y Jon'tAb'ali'c‘vc-u a
fact and that scientists have said things that they donft bol!«vo‘ are 2
fact, have you seen ;hnt?

A 1 am talking about the news madia.

Q That happens to be the St. I.nuin Pon(-Diipnitah and Atho B’éluvﬂle
Kaws Democrat and the TV stations. Bm you seen t:ho;se wedia lum locally
take irresponsible positions with regard to dioxin contmimtion_? '

A" T think at Love Canal there vers sose instances of this vhich
Qerc p_o;lnus.l out.

qQ : éon;d you direct your attention to the question that Iuhd you?
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Hava you seen :lnst:.ﬁcca whera tha Post-Dispatch or tha Globs Democrat or
tha News Democrat or the TV sutiﬁu have tsken irresponsible positions
with regard to what they ars tslling the publie about dioxin contamination
in Missouri and .hn;_h.n?

Y 3 I beslieve, I can’t: recall it with great clarity, but I believe
the Post-~Dispatch at one tima put in an article that ve felt was, in fact,
a lengthy a:étieh;-

Q ¥ell, now, that article wvas actually a reprint of what NIOSH
said, vasn't it, sir? |

A I don't remember that.

Q  Don't you remember vhat it was, sir, and that Monsanto took a
position contrarywise on that? This was scmathing that a governmental
agencf said that they found in St. Louis in a truck yard. Don't you
recall that, Mr. Park?

A 'I’n thinking of gomething different from t‘hlt. ﬁs uﬁ.-.

Q  Vell, vhat are you thinking of other than that, siE?

A I can't, like T say, recall vith great clarity, but as I recall,
there was like a Sunday supplement 1nae:f£on in the Poat-Dispatch.

‘Q - Oh, that deslt with dioxin, there was a long section that dealt
with dioxin 'and you bslisve that the ?oez-nhpatcl; distorted facts in that
Sunday supplement?

A I can't recall exactly right mov.

Q  How, Mr. Carr, as & vatter of fact, you koow that the Posc-

Dispatch has gepouéd reoponsibly, you know that there has been no dmgong!r
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on this, and wvhat you are saying then is that you, and you wanted Monsanto
to adopt your position, and it's xy thesis that ihey have done so, and 1
think tha evidence shows it. You said in affect, "Don't let the public
koow—*

MR, MUSCRAVE: Object, your honor.

Q  That's vhat you said.

MR. MUSGRAVE: Counsel’'s characterisstion of his bellaf and
what the evidence shows, that's a@t, that's a speech, it is improper,
I requast that the Court instruct the jury to disregard it and strike it
froa tha record.

THE COURT: Overruled. Would you answar ths question, please,
and then ve ara. going to have to break for the day.

A MNo, that ien’t what I said.

THE COURT: Ladies and gentleren, we are going to end the testimon
for today. We will rasuze agsin tcmrrw morning at 9:30. The regular
admonishments that I give you on any overpight breaks will apply during
this ona also.  The COu:t.:la in adjournment until 9:30.

(Court adjourned for the day.)

y

149



