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environmentaily beneficial projects and other burdens resulting from the current definition and
implementation of the Waters of the United States Rule. We provide the following input on how
this rule could be more effective and less restrictive for lows, and allow us to reach the ambitious
goals laid out in the Jowa Nutrient @{.iz.z.s:z,g<>§* Stratepy and clean water ove
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Question 1 -~ How would you Blke to see the concepls of “relatively permanent” and
“comtinnous surface connection” defined and huplemented? How w ould vou like to ses the
agencies interpret “consistent with” Sealia? Ave there particnlar features or buplications of
any such approsches that the sgencies should be mindful of in developing the step 2
proposed rule?

Civen the nconsistency and various imtsrpretations of the scope of the Clean Water Act's
authority over bodies of water such as wetlands and seasonal sirsams, we believe there neads to
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be specific, concise language used regarding the concepts of “navigable water,” “relatively
permanent” and “continuous surface connection.” The often repeated goal of EPA and USACE
efforts to revise the definition of Waters of the U.S. (WOTUS) is to provide clarity. The rules
must take into consideration the language of the Clean Water Act and all applicable U.S.
Supreme Court Rulings. The 2015 rulemaking sacrificed clarity in its attempt to implement the
significant nexus test. This welcome switch to Justice Scalia’s approach must focus solely on the
goal of a clear and concise definition that is implementable by the States and understandable to
the regulated public. Jurisdiction must be limited to those physical land features that contain
water at all times except during extraordinary circumstances such as drought. To that end,
“relatively permanent” should be limited to perennial rivers and streams and permanent lakes
and wetlands that are adjacent, and connected directly to, perennial rivers and streams. The
perennial nature of the rivers and streams would satisty both criteria of being relatively
permanent and having a continuous surface water connection. The connection between a lake or
wetland and the adjacent river should also be continuous except during extraordinary
circumstances such as drought.

There is precedent in lowa for the determination by EPA that only perennial rivers and streams
are jurisdictional. Pursuant to the EPA’s regulations, states must assume that all jurisdictional
waters are capable of attaining all aquatic life, recreational, and other uses unless a scientific
analysis has been completed and determined that certain uses could not be attained. For
purposes of implementing this rebuttable presumption in lowa, the EPA in 2006 approved lowa
administrative rule 567 [AC 62.3(1)(b) in which lowa has applied the presumption to “All
perennial rivers and streams as identified by the U.S. Geological Survey 1:100,000 DLG
Hydrography Data Map (published July 1993) or intermittent streams with perennial pools in
lowa are designated as Class Al waters.” A similar approach undertaken nationally would
provide much needed clarity, and would be consistent with Justice Scalia’s plurality opinion in
Rapanos v. United States.

In developing the new rules consistent with President Trump’s Executive Order, “Restoring the
Rule of Law, Federalism, and Economic Growth by Reviewing the “Waters of the United States ™
Rule, ” it is important to note that all exemptions from the 2015 Clean Water Rule should be re-
instated. For example, the previously-exempt Conservation Reserve Enhancement Program
(CREP) wetlands serve to improve water quality through the removal of nutrients and other
contaminants. We request that the Environmental Protection Agency consult with States to
determine what additional exemptions should be included in any revised rule.

Question 2 - What opportunities and challenges exist for your state or locality with taking a
Scalia approach?

The state of Iowa would benefit from taking a “Scalia approach” to the Waters of the United
States proposed rule and from considering the statutory language of the Clean Water Act and
other U.S. Supreme Court precedent. We are confident this would result in a positive opportunity
to reduce administrative overhead, cost and amount of administrative work, and would provide
significant benefit to taxpayers. Previously, we have experienced delays related to jurisdictional
determinations and establishment of the conditions of permits associated with the development
of environmentally beneficial projects. There are potential opportunities for greater efficiencies
in the implementation of future road construction and other critical infrastructure projects. We
feel that the “Scalia approach” offers a more efficient, and expeditious approach to associated
implementation of the new WOTUS rule.
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Question 3 - Do you anticipate any changes to the scope of your state or local programs
regarding UWA jorisdiction? ¥ so, what sort of actions do vou anticipate would be
needed?

The overniding concern of a diverse group of impacted stakeholders, including state leaders, is
that any new rule may impose significant barriers o the advancoment of lnnovative, state- and
local-driven conservation and environmental practices that would actually advance our common
goal of water quality. The Trump Admimstration’s intentions that “waters are kept free from
pollubion while at the same fime promoting economic growth and minimizing regulatory
unceriainty” are ao bm ed with the goals that we have previously discussed. We further stress the
wnportance of en 1 %auka,,i}a;id»rx that will be impacied by the new WOTUS rule at all levels
and especially at ths,, Qcai level. There must be engagement in developing this rule from the
ground up, and not just at the .chd.x::rai agency level. This ensures that end users, such as our
landowners and others that enjoy the use of lowa’s rivers. lakes, and streams, can belter
understand the mmpaer that this new rule can and will have on their livelihoods.

Cruestion 4 ~ Are there any other programs specific fo our region, stale, or localily that
wld he afferted butl would not be captured in such an economic analysin?
There are Bkely programs specific o the state of owa that could be affected but would not be
captured in the federal Clean Waler Act economic analysis, Until we see proposed language for
new definition or rule, we cannot adequately determine what programs will be impacted and
wient. A roore narrow defintdon of WOTUS that aligns with the statute could be
fowa programs to provide more cerfainty or predictability regarding what i
ithin a project, therefore streamlining the adroinistrative portion of 2 project

Worstrongly wrge the BPA and US Army Corps of Engineers to Histen to the consensus converns
of th including lowa, 1o revise and put into place a better, less restrictive and move

. Waters of the United States rule. Together, we look forward to continuing our
ment to inprove water quality and our water resotrces.
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