FILE NAME: Johns-Manville (JMA)

DATE: 1955

DOC#: IMA141

DOCUMENT DESCRIPTION: Contract Unit Claim File - John Swartout



WORKERS' COMPENSATION APPERLS BOARD = CALIFPORNIA
(INDUSTRIAL ACCIDENT COMMISSION, prior to 1966)

.APPLICANT JOHN SWARTOUT{deceased) by spouse Bergit Casg $SF 169171

Asbestos Insulator

DATE CLAIM FILED  December 28, 1955

INJURY ALLEGED Asbestosis

ALLEGED DATE OF INJURY "Exposure over long period of time" cCompanies
cited 1940-1955

EMPLOYER/INSURER = Western Asbestos Co./Mundet Cork Corp. et, al.

(_‘ No apparent Canadian insurer

OTHER NOTES "Medical evidence without conflict: asbestosisg"

.

No medical reports in file

Widow reopened case upon applicant's death June 6, 1956

DATE OF RESOLUTION June 10, 1958 ~ (Previous: $2,355 disability)

RESOLUTION Decision after Reconsideration

$7,000 death benefit + costs for burial

# OF 4PAGI

- DOCUMENTS COPIED l) Decision After Reconsideration

2) Western Asbestos Co. & State Comp Ins Fund 5
Petition for Reconsideration
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CLAIMANT John Swariout Sb

California Workers' Compensation Appeals Board

CARRIERS INVOLVED:

oThe AETNA Casualty & Surety Co.

oAmerican Automobile Ins. Co.

oAmerican Employers Ins. Co.

oAmerican Motorists Ins. Co.

oArgonaut Ins. Co.

oAssociated Indemnity Corp.

oCalifornia Casualty Indemnity Exchange .
oCalifornia Compensation & Fire Co.

oCasualty Ins. Co. of California

oEmployers Liability Assurance Coxp.Ltd.

OEmployers Mutual Liability Ins. Co. of Wlsconsrn © .
oF;dellty & Casualty Co. of New York

OFireman's Fund Ins. Co.

oGeneral Accident, Fire & Life Assurance Corp. Ltd.
oGlobe Indemnity Co.

oGuarantee Insurance C6.

oGreat American Ins. Co. )
oHardware Mutual Casualty Co. (Sentry Ins. Co.)
eIndustrial Indemnity Co.

eIndustrial Indemnity Exchange

oInsurance Co. of North America

eLiberty Mutual Ins. Co.

oLumberman’s Mutual Casualty Co.

oMaryland Casualty Co.

oMichigan Mutual Liability Co.

oMission Insurance Co.

oNational Automobile & Casualty Ins. Co.

oNew Amsterdam Casualty Co.

cOcean Accident & Guarantee Corp.Ltd.

ePacific Employers Ins. Co.

oPacific Indemnity Co.

eReliance Ins. Co. (Standard Accident Ins. Co.)
ORoyal Indemnity B
oSecurity Ins. Co. of Hartford (U.S. Casualty Ins. Co.)
eState Compensation Insurance Fund

oTransport Indemnity Co.

eThe Travelers Ins. Co.

oThe United Pacific Ins. Co.

oU.S. Fidelity & Guaranty Co.

oZenith National Ins. Co.

oZurich Ins. Co.
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WORKERS’ COMPENSATION APPEALS BOARD

STATE OF CALIFORNIA

3ZRGIT A.SWARTOUT, | CaszNo. s 169-171

Applicant

Vs,
MUNDET CORZ CORPORATION, et.al. > -----------

Defendant

J

I hereby certify that the sttached documents are true
and correct copies of the original documents filed in the records
of this office in the above-entitled matter.

ATPEST my hand and the Seal of the Workers' Compensatior
Appesls Bosrd of the State of California;

&
Tkers' 00mpensation Appeals Board

Dated at San Francisco,
California, this 3pyq4 day
of 4pril, 1981

DEPARVMENT &P (NOUVETRIAL ASLATIONS
or
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Applicant
Ve »

2T _CORK CORP,, MARRY A. DUTTUN,
( DUTTOR A3BST0S CO,, DUTTON
3708 & SUPPLY CO,, witTiRN
ASBISTOU C0,, BAY CITE ASBaSTGS CO.,
LTS., CORK INSULATION GO., INC,,
WUTZAN FIBR GLAYS GOIPALY, OrRERAL
TUSULATION & HUBBER GORPORADION
ARESTAONG COMR COo, JOHNS MANVILLE

BESISTON .
aFTER R;i"iiln’;SIDii.'M‘i"IC:-'

[ At s e b e e e e tr S e

BALS CORPQRATION, G. C. MOORE & CO., T
J10e THORPL & SON, ‘INC., b, K, iy e
Cal(.’m‘.’l‘&(, AZTRA INSURANCE GONMPARY ) Fili.g e

JUR ) 0 2og

STATE COMPENSATION INSUEANCE FUND, )
INCUTTRIAL INDEMNITY EXCHANSE, )
INDUSTRIAL INDEMNITY COLPANY, " LIBKRTY | )
HITUAL INSURANCE COMPANY, TREIVEL:HS )
IRSYRARNCE COiwaNY, STANCERD AccIhun |

" INGUHANCE COMMANY and PACIFIC ENPLOYSHS

NIURARCE COiPaNY,

Defendarntcs

Reconstderation having been granted Werein and the
master having bren carefully considered, inciuding Lranaeriony
-of the testimony, as well as the recard as a whole, ily Canmise
sion now zoaclulas thate terthier ﬁroceediugs iare not esdestiy)
for the d4isvcsition of Lhe clajm and riskes 1ts Decigion - ovyr
Hecsnalderating as folluws:

CGOOD CAUSE APEARING THEREFOR,

IT IS OUDEKSD that Fiadines and Avard Filed maces 4,
1958 be, and the sume i3, vacated, annulled and sut asi-le, ape
that, vhe following Findinzs anc Award:be substituted {n ey

. thereaf and made the Uecision aftsy Reconsideration af Lris
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FINDINGS OF FAST

1, Jekn E, fwarcous, while emplcyeg @3 an “sbestos worker
in k2 County oF fzn frznzisce, State of Calilornia, on danuary
10, 1235, by VWes:z:rn Asbesrtos Gompany, sustuined an injury arising
© eourse ol nis exployaent, Sonsisting
of substantial and material exposure to asbestosis, At said time,
the exployee's wages were maximum,

2. Thers may have been like exposure in ocher'employments
both within and without the State of California, ”

3. Applicant has elected to proceed against the ﬂesﬁern‘
Asbestos Codpany and its insurunce carrier, the Stite Compensation
Insurance Fund, pursuant to Labor Code Section 5500,5,

4o 8aid injury resulted in temporary total disability
beginaing on January 11, 1955, continuing to and 1nc1uding'June Se
195€, =atitling the employse to tempofary total disability indem.
nity at the rate of $35 a week in the total sum of 32,555,

5. The evidence establishes that s21d employee failed to
give delendan=s nosice of Ais need for nedical sreatment to cure
or rellzve him fron the effects of said injury.

5. The employe2 di=d on June 6, 1955, and the evidence
establishes that said deats was.proximately caused by the injury
herein.

7. The agplication for adjustment of claim was filed
herein within one year from the date of said injury,

8. The cvidence fails to establish that defendants or any
of skhum have been prejudic.d by lachk of notice of the claim asserted
herain.

7. Said erployes left surviving kim his widow, Serzis A,
Swarto:t, the applicuns harain,

10, Applicant is encitled to thae slatutory burial expensge

2
0

1. The ezployes snsurred expenss §n the sug of 335 for



Xawmination and report by Dr. Allan E, Mo: required to success-

: 12. Applicant?s edunzel, Saich & Parrish, have perforaed
: servizes of the reasonadl: value of 3500,

: A% ARD
é 3 AWARD IS MADE in favor of Bergit A. Swartout and azainst
7 ; the State Compensation Insurance Fund of accrued teaporary disa-
¢ : bility indeanivy commencing January i1, 1955, to an:l includm(
5 ; June 5, 1956, at the rate of v35 a week in the total sum of
10 :: $2,555, pavable forthwith.
11 : "ARD IS FURTHER MADE 4n favor of Bergit A. 3wartout and
12 : against the State Compansatien Iasurance Fund of a death benefit
13 : in the saount of 87,000, payable at the rate of $35 a week bezine
1 ; ning June 6, 1955, less $600 payzble to Smith & Parrish as
15 : attorneyst fee.
16 ; AVARD IS FURTHER LADE 4n favor of Bergit A. Snarteut ang
17v ' against tke State Coapensaticn Insurance Fund for burial expence
18 : in the amount of 2100,
19 ; AVIARD IS FURTHER MADE in favor of Bergit A. Swartouc and
20. ; against the State Compensation Inguraace Fund of the sum of 235
21 § for medical litigation costs, pzyadle %o Dr. Allan E. Moe,
2 IT IS ORDERED that all payments hsrein shall bear interes:
23 :: as proevided by Labor Code Section 5800,

2 ' IN DJSTRTAL ACCIDENT CQrMISSION

25 3 OF THE 5TATE OF CALIFORNTA

. =0 7

7 rEe

e .

9 | coin
3G .._ o ~ -—\_‘\Comnis%iona:‘s W

| I

JUN §- 1058
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BERGIT A. SWARTO;T ¥e  MUNGDET CORK CORP., HARRY A. DUTTON,

» I:!C., DUTTON ASBESTO3 C0., DUTTCH
AS3ESTOS & SUPPLY £0,., WESTERN
ASSESTOS €O., BAY CITY ASBESTAS £o.,
LTD,, CORK INSULATION cQ., Iic.,
WESTERN FIBER GLASS COMPANY, GENERAL
INSULATION & RUBSER CORPORATIO:,
ARMSTRONG CORK CO., JOHHS FAIVILLE
SALES CORPCRATIOH, C. C. HOORE & <0,.,
J. T, THORPE & SO iNC., il R,
CARPENTER, AETMNA IﬁSURAHCE COMPAITY,
STATE COMPEMSATION IMSURANCE FUND,

, INDUSTRIAL INDEMNITY EXCHAMNGE,

3 INDUSTRIAL INDEM!ITY COMPANY, LIBERTY
teaa INSAN AT MUTUAL INSURANCE COMPAY s TRAVELERS

1 ’ INSURANCE COMPANY, STANDARD ACCIDENT
INSURANCE COMPANY and PACIFIC EMPLOYERS
INSURANCE COMPANY .

f
f
R

June 6, 1958 Case No. 169-171

REPORT OF PANEL ONE OY

DECISION AFTER RECONSIDERATION

The record reflects that decedent, while employed as an asbestos
worker on January 10, 1955 by Western Ashestos Company sustained an
injury arising out of and oceurring in the course of his employrent,
consisting of substantial and material éxposure to asbestosis. The
record further reflects that there may have been like exposures in
other employments both within and vithout the State of California.

The injury caused total temporary disability from January 11, 1955
through June 5, 1956. Employse's death on June 6, 1958 was Eroxio

zately caused by the injury harein, entitling applicant to death
benefits.

It appears from the evidence that dacedent failed to give notice to
defendants of his need for medical treatment. .

Applicant is entitled to the statutory burial expense and to medico-
legal expense of $35, payable to Dr. ioe.

Applicantes attorneys have rendered services herein of the reasen=~
able value of £600,.°

It i3 the opinion of the Panel that the claim is not barres by the

statute of limitations and that the evidence fails to establish that

defendants have been prejudiced by lack of notice of the claim
asserted herein.

Decision after Reconsideration should {ssue accordingly.

INDUSTRIAL ACCIDENT COMMISSION
OF THE STATE OF CALIFCRIIA

’f@gmzw*‘i
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© DIVESION CF INDUITRiAL
ACCIINTS

EZFORE THE INDYSTRIAL CCIDZNT COMBIISSIO: OF T STaT
CLALN 1O, 169-171

;
. =

- ey - R mgl

2IR0IT A, SULRTOUT 5 ILED

Applicant, o

ve. "‘%
4
LUZDET CORK CORP.: HARRY 4. DUTTON, INC.: B )

DUTTON ASBESTOS C0O.; DUTTON ASBESTOS & SR
SUPPLY CO.; WISTERN AS2ISTOS CO,; BAY _
CITY ASBESTCS €O., LTD,; CORX INSULA- . .
TION CO., INC.; WASTERN FIBER GLASS COM- PETITION FOR
PANY; QINZRAL IHSULATION & RUZBER COR- —
PORATION; ARMSTRONG CORX CO.; JOHNS
FANVILLE SLLES CORPCRATION; C. C. MOORZ
& 00,; J. T. THORPE & SON, INC.; M. R.
CoRPINDER; AETNA INSURANGE COMPANY ;
STATZ CONPENSATION INSU3ANCT FUND;
TUOUSTAIAL INDEMNITY EXCHAUQE; INDUS-
SRILL INDIMNITY CCHPANY 3 LIBESRTY MUTUZL
IISURLICE COMPANY; TRAVILINS. LiKSURAICZ
SCHPAXY; STANDARD ACCIDINT INSURANCE
COLPLTY, and PACIFIC ENPLOYZRS INSUR-
HHCT COMPANY,

ASCONSIDZRATION

Delendants.

Come now defendants YESTERN AS3ZSTOS COMPANY ané STLRE

P

COSPENSATION INSURANCE FUND and petition the Industirial Ageident

Comnission for a Reconsideration in the apove entitled motte:

upon the following giounds:

1. That the Industrial Aheident Conmission acted withe

g:3d in ¢iicess of its »novers,

2, Thet the evidence does not justify the Findings o?
Fect,
' 3. Thzt the Findings of Fact o net support the.award.
The evidence :i: the zbove antitlec matter saows that th

dezecsed eaoloyee, John =, Suvartout, flled an evalication with 1
Ingustricl Zacident Conilsslicn on Decembar Iotn, 1935 gllsging

- . . i N . . . s .
A1s2elilt duz to 230T3TOLLS whieh he nEd irsupred curing ax enwc

OVLD ¥ loay porlod of a0 wWOrKing for warlcus camloyers, ineclud:
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Co.,’Duttcn fsbeatos & Supply Co., W2stery £3De3t0g

Glass Compens-,

S A3beszos Co,, itd,, Josk Insula:ion Co., Ine,, Westeprn

+s Duttan Atbestos
2., Say
FL

Ganera) Insulation & Audper Corporation, Armstrc

LOr: Do voiangs M2nviiie Szies Coq_o:zzion, C. ¢, dsore & Co.,
Jd. T, Therpe & Son, Ine., . R Caprenter.

he&ring on his

-
.

E, Swartous Gied on jay- 30th, 1958 Prior to 5 .

¢lain before the Industrial Accldent Commission'é

Wis widow, 2ergit ¢, Swarsous filed an epplication vita the

Industyiz: Acecidens Commission on June 13th, 1956, allesihg that

the deatn o the deceases Wes due te his enployment 43 an ashest

Worier fon the

above employers,

Hearings were helg op the eclzim of Bergit A, Svwartout

c2fare Refarze

89y 0. Purvis gt Oakland, California op August 1z:

1335 ang Herpert g, Williamson op Decenber 6th, 1855,

£% the hearing befoqe Referee Roy 0. Pupvis on fugust 3

i§j6, the €dplicans elected ¢o Procesd 2gainst the Western Asbest,

Company a5d 1ts_insurance carrier, the State Compensation Insuzan

Pund,

Cn Mzreh 4th, 1932 Refaree Roy 0, Purvis issueg Findings

and Awvaprg in . the above entitleq matter ang found that the deceaseqd

0

A31sree, John

i the course of nis enployment ccnsisting oL 8sbestosie and awarg
tae applioant,'Bergit A. Swartout temporary disability indemnity
comnereing J2nuary 11th, 1353 44 and including June 5th, 193¢ at

the rzte or $35.00 2 ¥2€X in ths togal sua of $2,555, 0g and alsg

o

(43

e
X 5]

g

s SR Fe!
2te gf $22.02

23 2 gezsh deneflit in the amoynt ol 37,000.00 beyazle &%t the

G958 repost on tae decizion in Guestion, which 35
Findings zpy iverd, felerae A0 0. Pupvis Stztes

E, Swartout Sustained ap injury arising out of ang

——n

& weels bailaning Jupe Str, 1555,




"Applicaat ig the wigerr

i of an €5nloyee ung died
ol baeumoconicais (asbestosis) ari claiss accruzd
compensation fo- venperamy disability 2nd 2 dazsh
nenefis, C .
Thers were ne admities facts and 213 appearing
defendants raised tha additional iszue orf tatuse
of Limitations, Preuiiaeg D7 rzeson ol lzai a2
notlse ans Uol3distion ol <as Cormizzinn,

The record éiscloses thet. the €Iployse gi1eq on iHay
0th, 1958 ang the =esical evidence is withaus
confliet that his deatn was due to &sbestosis,

The employee Pilag the original.application for
adjustment or ¢laim on Decempen 20th, 19535, Tne
evidence in the =S20rd 13 {hzt N2 £irst became
disableg 2ag the vesuls op &sbestosis ep January
10th, 1953 andg tpat date was the fivet on vhich

he knew he neg tae'pulmonary disease.

That date must be taler zg the dats 52 injy=y,
The application was filaj wall within a yeap Trox
Yhe2 date of injury zng therefore the eclain 3¢ not
bersed by the Stetute ¢or Linitations, Applicant
Dey recover both 2eerusi temporam, total disability
and Irom the death tinafic

Defendants aégree that the épplicant, Bergit 4, Swartout

is entitlez to receive She aceryes temporery disabiliﬁy *"‘~~f*ty

LTS Ct8 ol

}

\

o

nich was 2varded to hep by the Findings and Lwepd in Questing,

\ Rowever, dsfencants T28peCtlully submit that the c1as

i
for tac dezth benefit is barreg by the Statute or Linitasions

eed o
In support or <his contention, thst the clain ron the

death benefit is barres by thsz Stztute or Limitations, the

defendants cite the Lzw of Eaplioyea Injuries ang Workmen's

Compensation by Warren L, Heanz, Volume 2 pz. 359 whten resds

"Death clzing AUSY ke filed withip sue year
Irom the date of dzath &kcept that ir death
occurs more thzp on 2@r after the date of
Injury the claim st 2150 be filed within
one year fiom the ] :

¥ furnishing ce con-
pensetioy benzlits, rf such tansfits arsa

rot rurnished, and deatn QI2urs mors then
oNe year gliom the nJusy, dazth Tznefits
are rot. ns

£pplying

& widow!
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and Dougles Lirermelt Soimpany, Ine. wialen is re2porced in v

misslon of the State of Californiz whisn

2enzation Coaszes 24 »z. 205.

@ for ths dzeth benefit
is 2 sepsrzte aznd independent right from the employee's claim

{er compenzacion,

Tha evidence in shis case shows that no benefits were .

furnisaed to either the deceased employee during his lifetime

or to tae widow, Bergit A. Swartout by the employ *, Wester:
2325305 Cempany and the State Compensetion Insurznce Funs or eny

--i. The evidence giso shous that no benefits were ever promiss:

r the widow,

the defendants to either the deceaseg employee
A

As the evidence shows that the death of the deceased
enployee occurred more than one year after the date of injury 2ns
tnat no cenefits were fu.nished, the clz for the death benefit :
clearly barred by the Statuse of Linitations and the Petition
for Reconsideration shoulé be grented by your nomorable Commissior

2n3 the Findings and Awerd corrzcted.

Respectfully submitted,

at Sen Francisco, Cziifornie - vV
13th dey of Hareh, 1953. RECEI I_ED
MaR 181958

¢ - Berglt E. Swariou: o +of bedoricd flehes
2000 Kerrywood Doive Dl et O SMOMS IRIEL
Sacramento 21, Californ:is AL D

¢ - Smith & Parrish

LTtorneys at Law

221 Finsncsial Contenr Eldz,

Ozitlend, Celifornis

.y

DN TR FR
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STATE OF CALIFORNIA

ss,
CITY & COUNTY OF SAN FRANCISCO

R. A. YOUNG, being first duly sworn,
That he is an officer,

deposes z2nd sa&s'v
towit, Assistant General lanager of Suate
Compensation Insurance Pung;

thet he has read the forego*ng
Pet

ition for Reconsideration zns knows the contents the"eo

that the seme is t*ue of his owm knowledge except the matters

waich are therein statea on information or belief, and as to thos

matiars be belisves it to be tiue.

Sutsciribed end swo ™ to before me
this 13th dey of ilerech, 1958,

Notary Pubifé in and fo: tne
City and Colnty of San Francisco,
State or California

Ny Corcrisginn Famtome Thin, 07, 1033, )
RECEIVED
MAR 1 31958

Sparmet of laduie.] Nebson
gl:’:s‘.o.\' OF L&DU:’T LIV.XH
AOCLENES

-

~, .
HOLROD S




