
To: Jackson, RyanOackson.ryan@epa.gov]
From: Murray, Suzanne
Sent: Mon 6/5/2017 4:35:34 PM
Subject: Introduction from Kevin Igli and request for a meeting on Renewable Fuel Standard issue for
small gasoline retailers
FINAL SRC COMMENTS REQUEST TO CHANGE THE PO f > " »'V OBLIGATION.pdf 
FINAL NO! SRC (2~t.pdf

Mr. Jackson:

I hope that this e-mail finds you well. Kevin Igli, a long-time friend and client, gave me 
your name and suggested that I reach out to you on an issue that has national 
implications.

I represent the Small Retailers Coalition, a nonprofit, national trade association with 
over 200 members across the United States. We represent the interests of thousands 
of small, independent petroleum retailers and convenience stores in combating the 
uneven playing field created by the Renewable Fuel Standard (RFS). To level the 
playing field, we are asking EPA to shift the obligation for compliance under the RFS to 
the rack seller or blender. The SRC was formed exclusively to help our members 
advocate this position to EPA, the White Flouse, and other governmental bodies.

Small gasoline stations and convenience stores supply approximately 70% of the fuel 
sold to customers in this Country. Of the roughly 140,000 convenience stores that sold 
fuels in 2016, less than 1% (316 stores total) are owned by one of the five major oil 
companies.

While the major oil companies are withdrawing from retail operations, their brands 
remain. In fact, roughly half of retail outlets sell fuel under the brand of one of the 15 
largest refiner-suppliers. Virtually all of these branded locations are operated by 
independent entrepreneurs who have signed a supply contract with a particular 
refiner/distributor to sell a specific brand of fuel, but these retailers do not share in the 
profit/loss of their suppliers.
http://www.nacsonline.com/YourBusiness/FuelsCenter/Operations/Articles/Paaes/Who-
Sells-Americas-Fuel.aspx

I raise this so that you know, although individually our members are small businesses, in 
aggregate, this sector is critical to the nation’s fuel distribution system and is being shut
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down by an unintended consequence of the Renewable Fuel Standard’s current point of 
obligation. Also, although we are aligned on many issues with our national trade 
organizations like NACS, SIGMA and NATSO, on this issue we are diametrically 
opposed - quite simply because large retailers that can blend are using the RIN as a 
multi-billion dollar subsidy to shutter small retailers. (It is predicted that the number of 
small retail gas stations will drop from 140,000 to 115,000 over the next 12 months 
because of the extra access to cash the RIN gives large retailers.)

As our Chairman, Bill Douglass, the founder and Chairman of Douglass Distributing 
says, “Don’t take my word for it, take theirs.” Included as an attachment to this email is 
one set of our comments to EPA in which we excerpted just a few of the statements 
made by large retailers in their K filings to the SEC. Like this statement from Couche- 
Tard CFO Claude Tessier,“We got generally broader access to RINs in the U.S. than 
most of our competition. So as RINs increase in value we think that widens our 
competitive advantage and then finally we focus on the Categories. So we think we 
were widening what we believe it’s a key competitive and sustainable advantage in the 
fuel space.”

Moreover, although EPA has recognized historically that mandated renewable fuel 
volumes cannot be met because of constraints on the retail sector, EPA has never met 
its statutory obligations to review the impact of the RFS on small retailers. As such, we 
sent a Notice of Intent to Sue (“NOI”) to EPA on this issue shortly after the transition, 
and, although we have been working with your career staff on the issue, we have not 
reached out to Administrator’s Office until now. I have attached the NOI for your 
convenience.

Kevin suggested that you would be the best contact for this issue to ask for a brief 
meeting to let you know the impact the current point of obligation is having on small 
retailers across the Country and to tee up the action that we may file within the next 60 
days. We are also meeting with OMB regarding the same issue for the 2018 RVO.

I know that you are incredibly busy, but we will be in DC June 13 and 14 and would like 
to see if we can set up a meeting with the right people from the Administrator’s team to 
discuss this issue. We will not bring an entourage, but would like to have the 
opportunity to raise this directly with the Administrator’s Office before going forward.

Thank you for your consideration, and hope to meet you in person in the near future.
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Warm regards

Suzanne Murray

haynesboone
Suzanne Murray
Partner
suzanne.murrav@havnesboone.com

Haynes and Boone, LLP
2323 Victory Avenue 
Suite 700
Dallas, TX 75219-7672

(t) 214.651.5697 
(f) 214.200.0710 
(m) 214.908.8631

vCard I Bio I Website

CONFIDENTIALITY NOTICE: This electronic mail transmission is confidential, 
may be privileged and should be read or retained only by the intended 
recipient. If you have received this transmission in error, please 
immediately notify the sender and delete it from your system.
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Bill Douglass 
Chairman 

bmall Eetailefs Coalition
PO Box 35537

VCm.Cmqfon, [)( 70u } *:

May X, 2017

f iu Certified Mail ~ Return Receipt Requested
Scott Pruitt
Administrator
U.S. Environmental Protection Agency 
Mail Code 1101A "
1200 Pennsylvania Avenue, N.W.
Washington. DC 20460

Re: Notice of Intent to Sue

Dear Administrator Pruitt:

First, on a personal note. Bill Douglass and 1 would like to wish you the best in your new 
role as Administrator, As a former EPA Regional Counsel. 1 can appreciate the excitement and 
some of the challenges associated with this transition time. We wish you and your team every 
success. Mr, Douglass is the Chairman of Douglass Distributing in Sherman. Texas and the 
Chairman of the Small Retailers Coalition (“SRC”), a group of 200-plus small retailers across 
tire nation who own and operate branded and unbranded gasoline stations and convenience 
stores.1 We met briefly at Earth Day Texas, where Bill gave you his card and let you know that 
we would be reaching out on a critical issue for small retailers. You w ere gracious and offered 
to listen to our concerns.

At the outset, although this letter lays out notice of legal claims that the SRC may pursue 
against EPA. we hope that this can also be the beginning of a dialogue with EPA with the goal 
that EPA will consider addressing our concerns without litigation.

Notice of Intent

This letter provides notice that the SRC intends to tile suit pursuant to section 611 of the 
Regulatory Flexibility Act (“RFA”), 5 U.S.C. § 611(a)(1). against the United States 
Environmental Protection Agency (“EPA") and it> Administrator based on EPA's
noncompliance with sections 603 and 604 of the RFA. This action is necessary because EPA 
failed to follow the statutorily required process for evaluating the adverse economic impacts of 
the final Renewable Fuel Standard (“RFS”) regulations for Renewable Fuel, Advanced Biofuel.

" Our retailers distribute gasoline under brands from major integrated refiners, independent refiners and under 
independent brands.
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and Celluiosic Biofuel for 201? and the RFS Regulations for Bioinass-Based Diesel for 2018 
(the" 201? Final Rule")" on small petroleum retailers when it promulgated this final rule.

Our claim is that, despite the fact the 2017 Final Rule is premised on "drhing the market 
to overcome constraints in renewable fuel distribution infrastructure"' EFA failed to prepare 
and make available for public comment the required regulatory flexibility analyses concerning 
the impact of the current RFS on small petroleum retailers - which comprise approximately 75 
percent of the fuel distribution outlets in the nation.

Moreover, we intend to bring a claim that, by failing to consider the adverse economic- 
impacts of the RFS on small retailers in any precious rulemaking under the RFS, EPA could not 
and did not make a good faith certification under the RFA that the 2017 Final Rule “will have no 
significant economic impact on a substantial number of small entities.”* 4 In particular. EPA 
failed to meet its obligation under the RFA by refusing to analyze the impact on small retailers of 
the current obligation for compliance in the RFS annual standards or "point of obligation"— 
which is currently placed on refiners and importers of gasoline and diesel fuel ("obligated 
parties”). Although notice for this claim is not legally required, the SRC is sending this notice 
letter as a courtesy to make EPA aware of the issue and to facilitate resolution.

This letter also provides the legally required notice, pursuant to 42 U.5.C. § 7604(b), that 
the SRC intends to file a citizen suit against EPA and its Administrator, based on EPA's failure 
to perlbnn nondiscretionary duties mandated by the RFS under section 21 l(o) of the Clean Air 
Act ("CAA”). Specifically, EPA has failed to annually evaluate and adjust the regulations 
implementing the RFS program (in particular, the point of obligation) to ensure that they are 
"appropriate” as required by 42 U.S.C. §§ 7545(c)(2)(A). (o)(3)(B). EPA has also failed to 
complete the periodic review mandated by 42 U.S.C. § 7545(o)( 1 I) to allow for the appropriate 
adjustment of the requirements of the RFS program as it relates to the point of obligation.

Background

On March 26, 2010, EPA issued final regulations establishing amendments to RFS 
program regulations.5 These regulations included 40 C.F.R. § 80.1406, which established the 
point of obligation. As required by section 604 of the RFA, EPA prepared a final regulatory 
flexibility analysis in conjunction with issuing the March 26, 2010 rule. However, the only small 
entities that EPA considered in this analysis were small refineries.6 EPA did not consider the 
impact the rule would have on small petroleum retailers, even though the ralemaking specifically

XI Fed Reg. 89.74ft (Dec. 12.2016).
‘ Id
4 hi. at SO.802,
’ 75 Fed. Reg. 14.670 (Mar. 26. 2010).
“ See 1.1’A. Rf.M WABI [ l-i II Si AMMRl) Pkooram (RCS2) Ri (.1 1 \I0K'| I\1I’.\< I ASA! vxiv at W0 (Feb. 2010) 

(See Fable 7.3-1).
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states that fuel dealers are “potentially regulated entities" under the 2010 rule.' Moreover, EPA 
never did an analysis of how the RFS impacts small retailers in any subsequent final rules 
significantly amending the RFS in 2016 and in the 2017 Final Rule.

This is relevant because in the 2017 Final Rule, EPA largely relied on its RFA analysis 
from 2010 to come to the conclusion that no small entities (meaning small refiners) would suffer 
"significant adverse economic impact” from the RFS program through 2022.s This is despite the 
voluminous evidence in the record before EPA that the current point of obligation in the RFS is 
resulting in substantial economic hardship for small retailers.

The point of obligation not only is creating an uneven playing field for the fuel 
distribution market, it is also resulting in a dramatic reduction in the number of small retail fuel 
outlets for consumers. The 2017 Final Rule is replete with EPA theories about why the fuel 
distribution system in the United States cannot supply the required volumes of renewable fuels 
under the RFS, and yet, EPA refused to even analyze the impact of the program on small 
retailers (which, in the aggregate, comprise 75 percent of the retail fuel distribution sources in 
the country) as required by both the RFA and the RFS.

This was not a fact that just surfaced in the 2017 Final Rule. Since early 2014, small 
retailers and certain obligated parties have questioned whether 40 C.F.R. § 80,1406 should be 
amended and have filed formal petitions for reconsideration or revision of the definition of 
"obligated party.,w These obligated parties contend that the system for demonstrating 
compliance with the annual RFS standards—through acquiring and remitting Renewable 
Identification Numbers (“RINs”) to EPA—is not operating as intended and is driving up prices 
for obligated parties, retailers and consumers. In particular, they assert that the "the regulatory 
definition of ‘obligated party' is a root cause of the KIN system's inefficiency. because it allows

AS Fed. Reg, 14.670. 14.670.

'■ HI Fed. Reg. 89,746. 89.802-03.

" On January 27. 2014, Monroe Energy LCC (“Monroe") tiled a "petition to revise" 40 C.F.R. i) 80.1406 to 
change the point of obligation, and on January 28, 2016, Monroe filed a "petition for reconsideration” of the 
regulation. On February 11, 2016. Alon Refining Krotz Springs. Inc.; American Refining Group, Inc.; Calumet 
Specially Products Partners. L.P.; Lion Oil Company; Ergon-West Virginia. Inc.; Hunt Refining Company; Placid 
Refining Company EEC; and t’.S. Oil & Refining Company (the "Small Refinery Owners Ad Hoc Coalition") filed 
a petition for reconsideration of 40 C.F.R. i) 80.1406. On February 12. 2016. Valero Energy Corporation and its 
subsidiaries (collecthely, “Valero") filed a “petition to reconsider and revise" the rule. On June EC 2016. Valero 
submitted a petition for rulemaking to change the definition of "obligated party,” On August 4, 2016, the American 
Fuel and Petrochemical Manufacturers (“AEPM”) filed a petition for rulemaking to change the definition of 
"obligated party." On September 2. 2016. Holly Frontier also tiled a petition for rulemaking to change the definition 
of "obligated party."

-3-
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unobligated blenders to profit from RINs rather than passing their value through to retail 
customers in the form of subsidized ESS prices."1"

Likewise, small retailers are adversely impacted by the current point of obligation in the 
RFS program and have raised this issue to EPA. I bis is because of the requirement that places 
the obligation for compliance with renewable fuel mandates on fuel importers and refiners, rather 
than on blenders, allows large corporate mega-retailers that have the capability of blending 
gasoline or diesel with a renewable fuel at the rack to capture the RIN from die renewable fuel 
source," Because these large retailers are not obligated panics under the RFS, they are then free 
to sell RINs and pocket the revenue.

Smaller retailers, in contrast, are unable to blend fuel because they don't have access to 
the necessary infrastructure, and are forced to buy the finished product directly from blenders. 
As a result, large retailers with blending capabilities are making windfall profits from the sale of 
RINs, allowing them to then artificially lower the price of gasoline just enough to undercut small 
retailers and push them out of the market."

Like small refiners, small retailers have made EiPA repeatedly aware that an unintended 
market consequence of the current point of obligation is that it is creating a substantial economic 
hardship for 75 percent of retailers in this country's fuel distribution sector. It is creating haves
and have-nots on a scale never before experienced in the retail fuel sector. 1’he reality is that the 
point of obligation is creating such a market imbalance that the Small Retailers Coalition had to 
form in order to represent the interests of the small retailers."

Unfortunately, the large trade associations like the National Association of Convenience 
Stores (NAC’S) and the Society of Independent Gasoline Marketers of America (SIGMA) do not 
represent the interests of the small retailers on this issue. This is because large retailers—who 
command superior resources—have captured these associations and are incontivized to safeguard 
the multi-billion dollar windfall these large retailers enjoy from selling their unobligated RINs. 
There is a clear divide in the retail fuel distribution industry; it is large mega corporations versus 
small independent businesses.

Obligated Party Petitioner's Opening Brief Regarding EPA's Refusal to Consider the Appropriate Placement
of the Compliance Obligation in the final Rule, at 31. Americans for (lean Energr. v. EPA. No. 1ft-1005 (D.C. Cir. 
Sept, X. 2016). LCP No' 16347X0. ’

(' The terminal rack, or simply “terminal" or "rack." is the point at which fuel is prepared and distributed into the 
commercial market. It is where fuels are blended to meet the RFS and other requirements, and are then distributed 
into commerce.

“ 1 his does not mean thex are passing on the windfall from the RIN to consumers or selling more F.-X5 than 
other blends. These mega-retailers arc onh passing on a fraction of the RIN value to undercut small competitors 
that cannot sell the unobligated RIN. T lie large retailers, in turn, pocket the difference as profit. Alex Holcomb. 
Market A tuth '■is of the Proposed ( ha Ilf's to the RFS Point of Obligation, at 9-1 1 (Feb. 22. 2017) (unpublished 
manuscript). * tW e .•■>', ,i,t • v!,,'tT n-.'nt■ ,i,-. -..J- 11' \,.,v-i-,

'' About - SRC. Smai t Rt t ,vit i Ks O *,\i ft M >\. http’./'smallretatletxeoalitiou.conv'aboui-the-chairman (last 
\ isited Max 3. 201 7).

-4-

17cv1906 Sierra Club v. EPA - 6/22 Production ED 001523 00003921-00004



• •Cl# *

This is precisely the scenario Congress sought to address in the RFA and why it 
specifically directed EPA to review the economic impact of its regulations on small business in 
the RFA. In the Small Business Administration’s ("SBA") A Guide Jar Government Agencies - 
How to Comply with the Regulatoty Flexibility Act, the SBA states that:

The goal of Congress in creating the RFA was to change the regulatory culture in 
agencies and mandate that they consider regulatory alternatives that still achieve 
statutory purposes, while minimizing the impacts on small entities.14

Linder the RFA, a covered agency is directed that it must “consider the impacts of its regulatory 
proposals on small entities, analyze effective alternatives that minimize small entity impacts, and 
make their analyses available for public comment.’’15 The SBA Guidance goes on to say that:

The RFA does not seek preferential treatment for small entities, require agencies 
to adopt regulations that impose the least burden on small entities, or mandate 
exemptions for small entities. Rather, it requires agencies to examine public 
policy issues using an analytical process that identifies, among other things, 
barriers to small business competitiveness and seeks a level playing field for small 
entities . , .

Even so. despite knowing that the current point of obligation is having a devastating 
economic impact on small retailers, EPA never analyzed the impacts of this rule on small 
business in the retail fuel industry. Meanwhile, tens of thousands of small retailers have been 
pushed out of the market at a record rate as a consequence of the misplaced point of obligation 
and resulting dysfunctional R1N market. This does not comport with the RFA.

ERA erred when if failed to consider small retailers in its regulators flexibility
analyses

The Regulatory Flexibility Act (“RFA”), 5 U.S.C. §§ 601-612, as amended by the Small 
Business Regulatory Enforcement Fairness Act (“SBREFA"). requires that federal agencies 
consider potential impacts of their rules on small entities. The RFA applies to any rule subject to
notiee-and-comment rulemaking under section 553(b) of the APA or any other law. See 5 U.S.C
§§ 553(h). 603(a). Thus, regulations promulgated under the RFS program are subject to the 
requirements of the RFA.

"Whenever an agency . . . publish|es] general notice of proposed rulemaking for any 
proposed rule.” the RFA requires agencies so "prepare and make available for public comment

Small Retailers
COALITION

^Syiaii Busins \e Admimmk-uion. A Goidi mitGovi rnmi.m Aoi m iis: How in Comci y wiiii iiii 
Ri t a t a t< IT I XililtilY At I. at 7 (May 2012). amilahh at 
https:// ww w .sha.gov/sitevdefault 'ft lev advocacy-rfaguide 0512 (l, pdf.

‘ Id. at 1.
'"U

-5-

17cv1906 Sierra Club v. EPA - 6/22 Production ED 001523 00003921-00005



..aWwffc..

V , ' '

an initial regulatory flexibility analysis" that "describejs] the impact of the proposed rule on 
small entities." 5 U.S.C, § 603(a).

An agency must also prepare a final regulatory flexibility analysis whenever it 
"promulgates a final rule under section 553 of [the APA]." Id. § 604(a). In addition, an agency 
must comply with the small-entity analysis requirements of the RFA if it effects a substantive 
change in a regulation. See hit 7 Internship Programs v. Napolitano, 853 F. Supp. 2d 86 (D.D.C. 
2012), aff'd, 718 F.3d 986 (D.C. Cir. 2013). An agency can bypass the small-entity analysis 
requirements in the RFA if the head of the agenev certifies that the "rule will not. if promulgated, 
have a significant economic impact on a substantial number of small entities." 5 U.S.C. § 
605(b). Failure to comply with one or more of the statutory requirements authorizes courts to 
take "corrective action consistent with" the RFA. "including, but not limited to (A) remanding 
the rule to the agency, and (B) deferring the enforcement of the rule against small entities" 5 
U.S.C. §611(a)(4). ’

Further, EPA published guidance to its rule writers in regards to RFA requirements 
clearly dictating that:

(Y Jou should analyze who is subject to the requirements of the rule even if 
the rule is either not immediately enforceable or does not impose 
immediately applicable requirements on those subject to the rule. You 
should perform this analysis as long as you know (1} who will be regulated; 
and (2) what requirements will be imposed.17

Despite she fact the RFS explidllv states that it applies to "[cjntities . . . involved with
the. . . distribution and sale of transportation fuels, including gasoline and diesel fuel, or 
renewable fuels such as ethanol and biodiesel.”1* EPA never did any analysis whatsoever on the 
effects of the RFS and the point of obligation on small retailers, in any version of the rule from 
2010 through 2017. It’s not that EPA’s analysi s is insufficient: it is non-existent. This failure to 
even consider the significant economic impacts on small retailers is a procedural deficiency, 
which—as a defect in the flexibility analyses—is a sufficient basis for a court to strike down the

I IV ' 'rule.

Small Retailers
COALITION

UFA. Fix-\i Gvid vnc r h>h hPA Ri 11 wriii.ks: RFA as Amlmm dhv nil SBR1.J A. at 13 (Nov. 30. 2006). 
https: Vwvvw .epa.gov sites/production-tiles 2015-06 documents guidancc-rcgfle\act.pdf.

,!s 75 Fed. Reg at 14.670: SI Fed. Reg. 89,746. 89.746 (Dec. 12. 2016): see also 42 l.'.S.C. $ 7545(o)(2)t A)(iii) 
(*jR|egulations promulgated under [the RFS] . . . shall contain compliance prov isions applicable to refineries, 
blenders, distributors. and importers, as appropriate.” {emphasis added)).

'' See. eg.. Aeronautical Repair Station Ass n. Inc r FA .1 .494 I-,3d 161 (D.C. Cir. 2007): A 'at 'l Ass n of 
Hume Bui Idas v. U.S Army (i>rp\ of Engineers. 417 ICkl 1272 (D.C. C ir. 2005) (resolved by- partial consent 
judgment): Thompson v. Clark. 741 F.2d 401 (D.C, C 'ir. 1984); .Vtr Min Ass'n r Bahhitt. 5 F. Supp. 2d 9 (D.D.C. 
1998): S. Offshore fishing Ass’n v. Dale t. 995 F. Supp. 1411 (MI). Fla, 1998).

-6-
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Failure of EPA to even consider the impacts of the point of obligation on retailers in the 
2017 Final Rule is particularly egregious because EPA states:

The final standards are expected to continue driving the market to overcome
constraints in renewable fuel distribution infrastructure, which in turn is
expected to lead to substantial growth over time in the production and use of
renewable fuels."10

How can a rule that does not even consider the impacts on gasoline retailers adequately address 
constraints in distribution? How can a rule that doesn't take into account that the point of 
obligation is closing tens of thousands of retail outlets every year, ‘lead to substantial growth 
overtime in the ... use of renewable fuels?"

EPA A compliance with the REA is suhjccl to judicial review in connection with EPA’.s 
failure to consider the economic impact of the point of obligation on small retailers in EPA's 
rulemaking under the RFS,21 Under section 611 of the RFA. “a small entity that is adversely 
affected or aggrieved by final agency action is entitled to judicial review of agency compliance 
with the |RFA| requirements." 5 U.S.C. 611(a)(1). Since the promulgation of regulatory 
amendments to the RFS in 2010 to issuing the 2017 Final Rule. EPA has repeatedly failed to 
satisfy its statutory obligation to consider the impact of its regulatory proposals on small 
petroleum retailers and to anahzc regulator} alternatives that can achieve the RES's goal while 
minimizing the burden on small petroleum retailers. See id. §§ 603(aHc). 604(aHc). As such, 
unless EPA lakes action to move the point of obligation to the rack as a regulatory alternative, 
the SRC will file action for judicial review.

EPA failed to perform mmdiseretionarv duties under the ( A A

The RFS program was intended to drive the market towards greater volumes of 
renewable fuels available in the marketplace, not to drive small- and medium-sized retailers out 
of business. Through the RFS program. Congress mandated the introduction of increasing 
volumes of renewable fuel into the national pool of transportation fuel. CAA § 211 (o)(2 )< A)(i), 
EPA unequivocally embraces this goal: “the fundamental objective of the RFS provisions under 
the CAA is clear: To increase the use of renewable fuel in the U.S. transportation system every 
year through at least 2022 in order to reduce greenhouse gases (GHGs) and increase energy 
security."" EPA must implement the mandates of the CAA—including the continuing duties the 
statute imposes—consistent with this objective.

Small Retailers
COALITION

: XI Fed. Reg. 89.746 (Dec. 12, 2016).
_l EPA itself has stated that it recognizes that “in any rulemaking to modify the RFS point of obligation, EPA 

would need to consider the impacts on small entities, as it did in prior rulemakings." Proposed Denial of Petitions 
for Rulemaking to Change the RFS Point of Obligation, at 43 (Nov. 10, 2016),
https://ww w,cpa.gov, sites/produetion files 2016-11 ,<locumentv420d 16004.pdf.

:: X0 Fed. Reg. 77.419. 77.421 (Dec. 14. 2015).
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EPA. however, has failed to consider and address through rulemaking its determination 
of the appropriate party obligated to satisfy the RFS volumes, and its impact on the distribution 
of renewable fuels. In its current form, the point of obligation itself functions as a constraint on 
distribution and produces an unjustifiable and disproportionate adverse economic impact to small 
retailers.

Specifically, EPA has failed under the Act to perform these non-diseretionary duties, 
which relate to defining the obligated party for Renewable Fuel Standards ("RFS*"):

1. To “conduct periodic reviews of . . . the feasibility of achieving compliance with the 
requirements” and “the impacts of the requirements ... on each individual and entity” 
regulated under the RFS. 42 IJ.S.C. § 7545(o)( 11).

2. To evaluate and adjust annually the regulations implementing the RFS program to ensure 
that it regulates the “appropriate” parties. 42 U.S.C, §§ 7545(o)(2)(A)(iii). (o)(3){B)(ii).

Under the CAA and EPA rules, the Agency must complete these duties within sufficient time to 
publish a final rule every November. 42 U.S.C. § 7545(o)<3>(B)<i); 40 C'.F.R. § 80.1405(b).

EPA action is necessary to remedy the dysfunctional renewable fuels market and to 
ensure the survival of small, independent petroleum retailers. By failing to consider the effect of 
an improperly placed point of obligation on fuel distribution, EPA all but ensures the death of 
small petroleum retailers in addition to perpetuating the renewable fuel supply constraints it 
seeks to remedy.

SRC members are harmed

SRC members are directly and indirectly harmed by EPA\s failure to fulfill its statutory' 
duties. The market inefficiencies associated with the misplaced point of obligation have created 
a multi-billion dollar financial windfall for large retailers that control the vast majority of 
blending terminals across the country. Moreover, the market inefficiencies created by the 
dysfunctional RIN market effectively undermine the CAA's goal of increasing the distribution of 
renewable fuels across the country. To remedy these deficiencies, a change in the point of 
obligation is necessary. This change is within EPA’s authority to correct.

Person Providing Notice

As required by 40 C.f.R. § 54.3. the person providing this notice is:

Su/anne Murray
Haynes and Boone. 1.1.P 
2323 Victory Ave. Suite 700 
Dallas. TX 75210 
Phone: (214)651-5697

Small Retailers
COAUTIQ N
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Email: suzanue,mttrnma havnc.sbonnc.com

SRC would prefer not to resort to litigation to resolve the allegations set forth in this 
letter. The dire economic situation created by the current misalignment of the point of 
obligation, however, has left SRC no choice but to pursue all available legal remedies. We are 
available to discuss SRC's views on the appropriate placement of the point of obligation any 
time that is convenient for you. Please do not hesitate to contact me should you have any 
questions.

David Fotouhi, Deputy (icnentl C'oitu.se/
Orria. or i ho Gfafral Cot'nsh 
Environmental Protection Agency 
Mail Code 2310A ’
1200 Pennsylvania Avenue. N.W.
Washington. DC 20460

Christopher Grundler. Director
Of t ter. ot Transportation and Air Qi aui y
Em ironmental Protection Agency
Mail Code 6401A
1200 Pennsvlvania Avenue. N.W.
Washington. DC 20460

Benjamin Hersgst. Associate Director
Officii or Transport ai ion and Air Qi aui y 
Environmental Protection Agency 
Mail Code 6401A 
1200 Pennsylvania Avenue. N.W.
Washington. DC' 20460

Sincerely.
■ 7

( ounsel for the Small Retailers Coalition

cc:
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Kevin Minoli, Acting General Counsel 
Oitkt: of thf; General Coonsel 
Environmental Protection Agency
Mail Code 2310A *
1200 Pennsylvania Avenue. N.W.
Washington, DC 20460

Lorie Schmidt. Associate General Counsel 
Of 1'ici" of Air and Radiation 
Environmental Protection Agency 
Mail Code 6101A 
1200 Pennsylvania Avenue, N.W.
Washington. DC 20460

Justin Schwab, Deputy General Counsel 
Ofhct: of thf General Colnsli.
Environmental Protection Agency
Mail Code 2310A
1200 Pennsylvania Avenue, N.W.
Washington. DC 20460

^mati Retailers
COALITION
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Bill Douglass

February 20, 2017

Via Overnight Mail
Scott Pruitt
Administrator
Office of the Administrator
U.S. Environmental Protection Agency
Mail Code 1101A
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Sarah Dunham
Acting Assistant Administrator
Office of Air and Radiation
U.S. Environmental Protection Agency
Mail Code 6101A
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Re: Comment for Docket: EPA-HQ-OAR-2016-0544 - Request to change the point of
obligation in the Renewable Fuel Standard to the rack

Dear Administrator Pruitt and Acting Assistant Administrator Dunham:

My name is Bill Douglass and I am the Chairman of the Small Retailers Coalition 
(“SRC”). I am writing to submit formal comments to the docket number above on behalf of the 
SRC. I am writing to beseech you to reconsider your Proposed Denial of Petitions for 
Rulemaking to Change the Renewable Fuel Standard (“RFS”) Point of Obligation. Changing the 
point of obligation in the RFS is critical to the survival of small, single-store owners and 
medium-sized gas stations and convenience stores, which, together, comprise approximately 75 
percent of the retail fuel market in the United States.1

Let me underscore this: when EPA issued its Proposed Denial, it did not have the 
opportunity to consider any comments from 75 percent of the retail gasoline market most 
adversely impacted by the current point of obligation. In this action, we are providing you with a 
record to show that the current point of obligation is disadvantaging the vast majority of retailers 
in this nation and restraining fuel distribution in the Country.

This is not hyperbole. If the point of obligation is not moved to the position holder at the 
rack, the majority of small, single-owner gasoline stations in the United States will close or be 
bought out by mega-chains over the next 24 months.

In a presentation entitled “Shop Talk T.O.C. (Threats, Opportunities and Consolidation) 
in Mid and Downstream Fueling,” the former CEO of The Cumberland Gulf Group projected

See Retail Fuels Report at 3, Nat’l Assoc. Conv. Stores (2016).

www .smaij retuMerscoaliti on.coi n 
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that the number of U.S. gas stations will drop from over 140,000 locations to a mere 115,000 
sites. The reason is because:

Due to the increasing acquisition of convenience store chains by master limited
partnerships flush with available cash, the c-store industry will continue to
consolidate.2

He expects the future will be highlighted by:

• 32 major U.S. c-store retailers operating 56,000 gas stations;
• 15 grocery/hypermarts with a total of 14,000 sites;
• Two mega distributors operating a combined 5,000 locations;
• 20 super distributors with 18,000 sites;
• Just 12,000 single-store operators, a large decline compared to today; and
• 10,000 unmanned locations.3

This sums it up. The current point of obligation benefits large corporate entities and 
pushes small gas stations out of the market. This is purely a by-product of EPA’s regulation 
dictating that the obligated parties are only the refiner or importer. EPA has created a 
government program that subsidizes the largest corporations in America and closes small 
businesses.

We know this is clearly not what EPA intended. EPA is trying to implement its 
Congressional mandate to get more renewable fuels into the marketplace. The RFS is not 
supposed to cut off distribution chains; instead, it is supposed to increase them.

We are the bulk of the fuel distribution in this Country. Don’t shut us down.

Who We Are

Before I offer data to show how the current point of obligation is putting us out of 
business, I wanted to share with you who “we” are.

The Small Retailers Coalition is a 200-plus member organization made up of small- and 
medium-sized gas station and convenience store owners. The SRC was formed exclusively to 
help our members advocate to EPA, the White House, and state and federal legislators to educate 
them on how the current point of obligation is closing small businesses at a record rate across the 
Country.

2 Brian Berk, Threats, Opportunities & Consolidation in Fueling: Former Gulf CEO Joe Petrowski shares his 
outlook at SIGMA Annual Meeting, Convenience Store News (Nov. 11,2014), http://www.csnews.com/node/73727.

3 Joe Petrowski, Presentation at SIGMA Nashville: Shop Talk T.O.C. (Threats, Opportunities, and Consolidation) in 
Mid and Downstream Fueling (Nov. 2014).
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I

We had to form when our national trade associations refused to advocate for us because 
the current point of obligation creates a multi-billion dollar financial windfall for the large 
retailers that now control the vast majority of blending terminals across the Country. As such, 
the current point of obligation has created the largest transfer of wealth from small business to 
corporate America in history.

We are independent business owners, the majority of whom own one store. We have ties 
to our local communities. We are first-generation immigrants and we are from families who 
have lived in our communities for generations. Many of us are minority business owners who 
are trying to live the American Dream and make it in a small business. This is why groups like 
“Empower Consumers”4 sent a letter to EPA asking to “Please Fix the Renewable Fuel 
Standard.” That letter (included as part of our record) lays it out pretty clearly:

What’s wrong with a few big gasoline retail chains enjoying extra profits 
generated by the RINs they sell on the market? Well, nothing—if you’re one of 
those chains. But if you happen to be an independent gasoline retailer (many of 
which are minority-owned) whose competition up the street is suddenly sitting on 
a pile of cash, it’s not so great. It means your competitor’s parent company has a 
newfound ability to spend money on buying up stations, or making their stations 
look more appealing than yours. Whatever they do, it’s not helpful to a small 
business earning a living as an independent gasoline retailer.5

They were joined by a resolution from the National Black Caucus of State Legislators (included 
as part of our record) urging EPA to fix this market injustice:

THEREFORE BE IT RESOLVED, the National Black Caucus of State 
Legislators (NBCSL) calls on the U.S. Environmental Protection Agency to adopt 
a rule to address problems in the RINs market by moving the point of obligation 
in order to eliminate incentives for excessive speculation and fraud.6

Why We Can’t Compete

The reason that small retail gas stations cannot compete fairly in the current market is 
because the current point of obligation is removed from the rack—that is, the bulk terminal or 
truck loading terminal where entities control whether gasoline is blended. The large retailers 
now largely control these terminals and can decide who gets positions at the rack. As a result,

4 See Our Mission, Empower Consumers, http://www.empowerconsumers.org/about-us/our-mission/ (last visited 
Feb. 20, 2017).

5 Letter from Daryl Bassett, Chairman, Empower Consumers, to EPA, EPA, Please Fix the Renewable Fuel 
Standard.

6 Resolution BED-17-15, Nat’l Black Caucus of State Legislators (Dec. 3,2016), available at 
http://nbcsl.org/index.php/public-policy/resolutions/item/download/641_91cd4a86fcb96e5427d499bl4bb42470 .
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large retail conglomerates are able to purchase gasoline unobligated and then blend it with 
ethanol or biofuels at the rack to generate a Renewable Identification Number (“RIN”).

These large retailers then sell the RIN to obligated parties and generate enormous 
windfall profits. This allows our large retail competitors to have a direct price advantage over 
small- and medium-sized retailers that I and other small/medium-sized retailers cannot match 
because we cannot blend fuel at the rack.

Small retailers have to purchase blended fuel at a premium. So, the base cost of my 
product is already higher than the cost to my large competitors that can blend fuel. This is a 
market reality that we can address through innovation and other marketing incentives. What we 
cannot overcome is that my largest competitors also get a $.10 to $.15 per gallon subsidy for 
selling the RIN to obligated parties. They are then able to use this profit to roll up small 
businesses.

Again, here is why the current point of obligation should be changed to the rack:

1) The current point of obligation gives large retailers a $.10 to $.15 per gallon 
advantage over small and medium suppliers that is unfair, anti-competitive, and 
creating an oligopoly in the retail fuel sector;

2) The large retailers, who are able to purchase gasoline unobligated, sell the RINs for a 
profit. They make such a significant percentage of their profits from RIN sales for E- 
10 that they have no incentive to invest in infrastructure to support the further 
penetration of renewables in the market place.

Small and medium retailers make up over 75 percent of the retail gas stations in this 
Country, but we have been abandoned by our trade associations like NACS, SIGMA, and 
NATSO. On the issue of the point of obligation, these associations have sided with the mega­
distributors in our industry because they pay the lion’s share of dues. As our V.P. and Treasurer 
Stanley Roberts says about the mega-distributors: “They don’t outnumber us, they just out- 
money us!”7

Let me be clear: NACS, SIGMA, and NATSO DO NOT REPRESENT THE 
INTERESTS OF SMALL RETAILERS ON CHANGING THE POINT OF OBLIGATION. As 
a former Chairman of the Board of NACS, this personally saddens me. These organizations 
have historically served us well and continue to provide some valuable services for small and 
medium retailers, but on this issue, they have abandoned us for the biggest dues payers.

7 See Small Retailers Coalition —RINs, the RFS, and ERA, YouTube (Dec. 21, 2016),
https://youtu.be/Fpcrt_VSPOg for a video description of how the current point of obligation impacts small retailers.
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We Need EPA to Act

Small and medium retailers have nowhere else to turn but to EPA. I ask you to please 
look at the market facts and consider them in your review of the underlying Petition. The only 
retailers that EPA cited in its Proposed Denial are the very retailers that get the windfall from the 
RIN without any obligation to the RFS.

The SRC and other small retailers were not able to provide facts and data in the original 
record because we did not exist as an organization at the time the Petition was filed. This is an 
issue of economic survival for us, and one that EPA has an obligation to correct in the rule by 
aligning the point of obligation with the point of blending at the rack. This simple, but critical, 
fix would minimize the economic burdens to small retailers and maximize the effectiveness of 
the RFS program.

The RFS program was designed to drive the market towards selling renewable fuels 
available in the marketplace, not to drive small- and medium-sized retailers out of business. We 
know that EPA does not intend to put such businesses in jeopardy across the country, and that 
there are other issues that EPA must contemplate in the RFS program. Moving the point of 
obligation, however, is a simple step that EPA can take to level the playing field for all gasoline 
retailers while allowing EPA to meet the goals that Congress laid out by eliminating this market 
barrier and protecting and maximizing the fuel distribution system in this Country.

Respectfully, here are the factors that EPA did not consider in its Proposed Denial:

1) EPA has not satisfied its statutory obligations to consider the economic impacts of the RFS 
and the point of obligation on the small retailers when it promulgated the RFS2 in 2010 and 
the implementing regulations for the point of obligation.

EPA has stated before the D.C. Circuit Court of Appeals that it believes “the proper place to 
seek to change the point of obligation” is this Petition.

As such, this is the vehicle through which EPA can correct the deficiency in the previous 
rulemaking process and “minimize the significant economic impact on small entities” by 
promulgating an alternative that will not disadvantage small businesses and provide a level 
playing field for all by changing the point of obligation to the rack.

2) The current point of obligation in the RFS program has resulted in and will continue to result 
in the decreased “distribution” of renewable fuels in the United States. As such, EPA has an 
obligation to lift this market impediment to maximize distribution outlets for renewable fuels 
and consumer choice.

-5-
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1. EPA has a statutory obligation to minimize the economic impact of the RFS on small 
entities. This can be satisfied by granting the Petition.

The Regulatory Flexibility Act (“RFA”), 5 U.S.C. §§ 601-612, as amended by the Small 
Business Regulatory Enforcement Fairness Act (“SBREFA”), requires federal agencies to 
consider potential impacts of their rules on small entities. Under the RFA, agencies must 
conduct a regulatory flexibility analysis to analyze possible effects of a proposed rule on small 
businesses, unless the agency certifies that the “rule will not, if promulgated, have a significant 
economic impact on a substantial number of small entities.” 5 U.S.C. § 605(b).

Where a rule is anticipated to have significant economic impacts on a substantial number 
of small entities, the RFA’s provision governing preparation of a final regulatory flexibility 
analysis, 5 U.S.C. § 604, requires that the agency provide a description of the steps it has taken 
to minimize the significant economic impact on small entities consistent with the stated 
objectives of applicable statutes. This includes a statement of the factual, policy and legal 
reasons for selecting the alternative adopted in the final rule and why each one of the other 
significant alternatives to the rule considered by the agency which affect the impact on small 
entities was rejected. 5 U.S.C. § 604(5).

Further, EPA’s guidance to its staff when drafting rules clearly dictates that:

[Y]ou should analyze who is subject to the requirements of the rule even if the 
rule is either not immediately enforceable or does not impose immediately 
applicable requirements on those subject to the rule. You should perform this 
analysis as long as you know (1) who will be regulated; and (2) what 
requirements will be imposed.

Despite the fact the RFS2 explicitly states that it applies to “Entities . . . involved with 
distribution and sale of transportation fuels, including gasoline and diesel fuel, or renewable 
fuels such as ethanol and biodiesel, ” EPA never did any analysis whatsoever on the effects of 
the RFS and the designation of obligated parties on retailers. It’s not that the analysis is 
insufficient; it is non-existent. This procedural defect in the rule should be addressed and 
corrected in EPA’s response to this Petition, as agencies have done historically when remedying 
a flawed rulemaking process.8

This failure to even consider the significant economic impacts of the RFS2 on small 
retailers is a procedural deficiency, which, as a defect in the flexibility analysis, can be grounds 
for a court to strike down the rule. The statutes do not dictate that EPA has to draft rules in a 
certain way, but it is clear EPA must perform the required analysis of the economic impact of its

8 See, e.g., Aeronautical Repair Station Ass’ n, Inc. v. F.A.A., 494 l- .3d 161 (D.C. Cir. 2007); Nat 7 Ass ’n of Home 
Builders v. U.S. Army Corps of Engineers, All F.3d 1272 (D.C. Cir. 2005) (resolved by partial consent judgment); 
Thompson v. Clark, 741 F.2d401 (D.C. Cir. 1984); Nw. Min. Ass'n v. Babbitt, 5 F. Supp. 2d 9 (D.D.C. 1998); S. 
Offshore Fishing Ass’n v. Daley, 995 F. Supp. 1411 (M.D. Fla. 1998).
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regulations on small businesses impacted by the regulations. Failure to perform such an analysis 
or performing a substandard analysis of the impacts has led to remand of the rule in question or a 
resolution by the government that eliminated the “significant economic impact” on small entities.

EPA itself states in its Proposed Denial that it recognizes that “in any rulemaking to 
modify the RFS point of obligation, EPA would need to consider the impacts on small entities, as 
it did in prior rulemakings.” We agree! Please DO! EPA has never considered the effects of the 
RFS on small retailers as blenders in its SBREFA analysis in the historic or current rulemakings 
under the RFS. EPA has only considered the impacts on small refiners.

So, it is unacceptable that EPA is willing to abdicate its statutory responsibility and shut 
down potentially 60 percent of the fuel distribution in the United States because it hypothesizes 
that the “RFS market would experience significant uncertainty in such a transition.”

This deficiency must be corrected and can be in EPA’s response to this Petition. EPA 
has stated that “[t]he proper place to seek to change the point of obligation is a petition to 
reconsider.”9 Again, we agree!

In the Proposed Denial, EPA completely left out all analysis of the extreme market 
impact on small retailers and based the Proposed Denial almost exclusively on a letter submitted 
by retailers who financially benefit from the unobligated sale of the RIN. Of course these 
retailers oppose moving the point of obligation! They get a generous government subsidy that 
small business cannot access. How can we compete?

We can’t.

Even if EPA does not care about shutting down almost 100,000 small businesses, 
Congress directed EPA to care about maximizing the distribution outlets for renewable fuels. 
EPA states in the Proposed Denial that “changing the point of obligation is not expected to 
significantly impact the retail pricing of fuel blends with high renewable content.” This may or 
may not be true. As we all acknowledge, there are many variables that go into fuel pricing. But, 
what EPA overlooks is that regardless of price, the availability of all fuels will drop dramatically 
because retail outlets are closing due to the RIN doubling the fuel margins of the few select 
stores.

In its Proposed Denial, EPA also overlooks the market reality of what consumers want 
and will pay a premium for. In a market where 75 percent of the retailers are consistently 
undercut $.03 to $.15 a gallon on renewable fuels, they will offer alternatives like clear gasoline 
or E-0. There is a rising demand for clear gas in the market10 and consumers will pay an average

9 Brief for Respondent EPA, Americans for Clean Energy v. U.S. Environmental Protection Agency, No. 16-1005, at 
*119 (D.C. Cir. Dec. 15, 2016), Doc. No. 1651336.

10 See Carlton Carroll, Consumer Demand for Ethanol-Free Gasoline is Strong and Rising, API (May 20, 2015), 
http://www.api.org/news-policy-and-issues/news/2015/05/20/api-consumer-demand-for-ethanol-free-gas.

-7-

17cv1906 Sierra Club v. EPA - 6/22 Production ED 001523 00003922-00007

http://www.api.org/news-policy-and-issues/news/2015/05/20/api-consumer-demand-for-ethanol-free-gas


of $.25 a gallon more for E-0 than they will for E-10. This is pushing the market in the opposite 
direction of what the RFS mandates.

2. The current point of obligation in the RTS program has resulted in and will continue to 
result in the decreased “distribution” of renewable fuels in the United States. As such. 
EPA has an obligation to lift this market impediment to maximize distribution outlets 
for renewable fuels and consumer choice.

In its brief to the D.C. Circuit Court of Appeals, EPA laid out that:

EPA has explained time and again in its annual renewable fuel standard 
rulemakings, this increased use of renewable fuels over time requires private 
parties to invest in production facilities and infrastructure to accommodate such 
fuels. E.g., 80 Fed. Reg. at 77,453, 77,459-60. Annual reconsideration of the 
definition of obligated parties would reduce the regulatory certainty required for 
private parties to plan for growth.11

While we support the argument that EPA has an obligation to review the point of 
obligation and other factors in the RFS annually to accurately capture market trends, we also 
appreciate that EPA’s overall charge is to increase the distribution of renewable fuels into the 
marketplace. Common sense would dictate that this means investment in infrastructure to 
distribute the fuels.

In the Proposed Denial, EPA relies on letters from mega-retailers that profit from the RIN 
which maintain that these large companies use the RIN profits to invest in infrastructure for 
renewable fuels and pass on the value on the RIN to consumers. This simply is not true. These 
conglomerates are using the windfall from selling RINs to make infrastructure investment in 
their operations or to roll-up small, independently owned gas stations. They do not use the value 
of the RIN to increase the volumes or concentrations of renewable fuels to consumers.

Here is how the giant corporate chains use the RIN. First, these mega-distributors use the 
RIN proceeds to artificially lower the cost of fuel just enough to undercut the competition that 
cannot enjoy the RIN—usually from $.02 to $.03 a gallon. They DO NOT pass on the value of 
the RIN to consumers. Instead, they just use a small portion of it to consistently underprice 
gasoline at the pump in order to drive small retailers out of business. (For a detailed 
discussion of how this occurs, please see pages 7-9 of the Amicus brief filed by the SRC in the 
D.C. Circuit Court of Appeals, which is attached in this submission.)

1 Brief for Respondent EPA, supra note 9, at *113.
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Next, once the small retailers are distressed, the mega-distributors offer to buy the single 
owner stores. This DOES NOT increase the number of pumps for distribution. The standards 
formula that mega-chains use is that for every store they open, they close five competitors!12

Don’t take our word for it. Take theirs. The mega-distributors that sell RINs for profit 
may make claims in letters to EPA that RINs don’t impact their bottom line and that they use 
profits to develop infrastructure for renewables. But they tell their shareholders a very different 
story in SEC filings and earnings calls.

For the sake of brevity, I have excerpted several quotes from public SEC filings, press 
releases, and earnings calls. (Along with these comments we will submit copies of the 
documents for your reference.)

Murphy’s

• 2017-02-01 - Q4 2016 Press Release

o “On a combined basis, PS&W and RINs effectively contributed 4.83 cpg to retail 
margins in the fourth quarter and 3.85 cpg for the full year.” (page 2).

• 2016-11-03-Form 10-Q

o “[0]ur cost of goods sold is impacted by our ability to leverage our diverse supply 
infrastructure in pursuit of obtaining the lowest cost fuel supply available; for example, 
activities such as blending bulk fuel with ethanol and bio-diesel to capture and 
subsequently sell Renewable Identification Numbers (“RINs”).” (page 28).

o “In recent historical periods, we have benefited from our ability to attain RINs and sell 
them at favorable prices in the market.” (page 28).

• 2016-11-03 - Q3 2016 Earnings Call

o “Improvement in product supply and wholesale contribution, net of RINs, recovered 
almost half of the decline in the retail fuel contribution. Together, these two components 
added $0.0175 per gallon on a retail equivalent basis versus a negative $0,022 per gallon 
contribution last year. RIN sales of $48 million offset product supply and wholesale 
contribution of negative $29 million, as higher RIN prices embedded in the refinery spot

12 See, e.g., Texas Continues to Lead U.S. C-store Count: Industry finds fewer single-store owners are selling fuel, 
Convenience Store News (Feb. 3,2017), http://www.csnews.com/industry-news-and-trends/corporate-store- 
operations/texas-continues-lead-us-c-store-count; Catherine MacMillan, Truck Stops: Reviews, Trivia and Features 
of the North American Chains, SMART TRUCKING (Aug. 8, 2016), http://www.smart-trucking.com/truck-stops.html; 
Citizens Commercial Banking, Consolidation in the Convenience & Retail Fuel Sector: Strategies for Capturing 
Value (2015);
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prices reduced our spot to wholesale rack margins, which stayed negative for much of the 
quarter.” (page 4).

o “While the net contribution is expected to be above guidance, the product supply and 
wholesale results alone will be below the $25 million to $45 million range, while RINs 
sales will exceed the $0.30 to $0.50 per-RIN range we guided to. Since RIN prices are 
essentially embedded in the refinery spot prices, investor focus should remain on the net 
contributions.” (page 5).

o “[WJe’re going to continue to report RINs and other income just like refiners report the 
cost of it separately. I gave a real clear example of how it nets off against our piece, and 
it’s still going to be in that $0,025 to $0.03 range. The refiners have that built into their 
refinery margin. They just like to call out the cost separately. And I appreciate that 
refinery margins are now at a very low point again, but that’s largely due to the refinery 
economics, the excess product, the high utilization and the more macro factors, and not 
really about RINs.” (page 15).

• 2016-08-04 - Q2 2016 Earnings Call

o “[Pjeople shouldn’t get overly excited in our earnings if RINs are at $0.90 versus $0.50 
because you see that impact in the trade-off because spot prices are higher, and that is 
something, I think, the EPA and RSS anticipated.” (page 8).

• 2016-05-09 - Q1 2016 Earnings Call

o “But then you’ve got the regulators who will be announcing, hopefully by the end of 
May, their proposal for the RFS ethanol mandates for 2017. Then those are enacted in 
November. So depending on whether or not they ratchet up the ethanol mandate or not, 
that benefit of balancing the supply/demand of RINs may be short-lived if they decide to 
raise the mandate further.” (page 10).

• 2016-03-08 - Raymond James 37th Annual Investors Conference Presentation

o “So what’s the differentiated capability that sets us apart? It’s our fuel supply chain. And 
the way we do that is 50% of the gallons we sell are sourced through proprietary barrels, 
meaning we buy them from the refiners in the refining centers, we ship them through the 
pipeline systems for which we have access through our historical shipper status. And that 
takes decades to build. If you wanted to get in this business tomorrow, you could not go 
and get pipeline access on most of these pipelines. We take that into mostly third-party 
terminals. We blend it with ethanol. That captures the RIN. And that leaves us with a 
landed cost of supply when you add that supply advantage plus the RINs, that’s going to 
be advantaged over our competitors.” (page 4).
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o “We have access to the RINs through the blending. We have the credit. We have the scale 
and scope to hold the working capital and manage through the volatility that smaller 
competitors don’t have.” (page 5).

• 2016-02-26-Form 10-K (FY 2015)

° “[W]e believe our business model provides additional upside exposure to opportunities to 
enhance margins and volume. For example, incremental revenue is generated by 
capturing and selling Renewable Identification Numbers (RINs) via our capability to 
source bulk fuel and subsequently blend ethanol and bio-diesel at the terminal level.” 
(page 3).

o “[0]ur revenues are impacted by our ability to leverage our diverse supply infrastructure 
in pursuit of obtaining the lowest cost of fuel supply available; for example, activities 
such as blending bulk fuel with ethanol and bio-diesel to capture and subsequently sell 
Renewable Identification Numbers (“RINs”).” (page 30).

• 2016-02-04 - Q4 2015 Earnings Call

o Murphy is a “major beneficiary of RINs with our proprietary supply chain.” (page 3).

o “RINs, of course, are a source of strength in the PS&W portfolio, given our ability to ship 
over 50% of our retail barrels and blend the ethanol ourselves.” (page 6).

o “If you dial back your wholesale and then dial back your shipping, you would ultimately 
start losing that line space, which is a critical advantage, which also allows you to capture 
the RINs. So, again, there is some interplay there driven by the market dynamics.” (page 
10).

• 2014-12-31 - Investor Update Presentation

o “RIN prices elevated, so refiners motivated to sell ethanol blends from terminals” (page 
15).

o “Bottom Line: Elevated RINs accelerates rack price declines” (page 15).

Casey’s

• 2016-12-08-Q2 2017 Earnings Call

o “The second quarter margin benefited from the sale of renewable fueled credits, 
commonly known as RINs. During the quarter we sold $17.8 million RINs or a total of 
$15.9 million. This represented about $0.03 per gallon improvement to the fuel margin.
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RINs are currently trading around $1.12. For comparison purposes, going forward, last 
year in the third quarter, the average RIN sold was approximately $0.61.” (page 2).

o “[W]e’re fortunate I would say to be able to benefit from [the point of obligation] and due 
to our market, where we operate and the way we distribute our fuel.” (page 7).

• 2016-12-07 - 10-Q (for quarter ending October 31,2016)

o “The Company sold 17.8 million renewable fuel credits for $15.9 million during the 
quarter, compared to 13.6 million fuel credits in the second quarter of the prior year, 
which generated $4.7 million.” (page 12).

• 2016-09-07 - Q1 2017 Earnings Call

o “Fuel margin was up about $0.02 per gallon from the first quarter of last year due to a 
decline in the wholesale cost of fuel and a favorable environment for renewal energy 
credits resulting in a fuel margin of $0,195 per gallon for the quarter. During this time, 
we sold approximately 17.9 million RINs at an average price of $0.82. This represented 
about $0,027 per gallon benefit to the fuel margin.” (page 2).

• 2016-09-06 - 10-Q (for quarter ending July 31, 2016)

o “The gross profit margin per gallon increased (to $0,195) in the first quarter of fiscal 
2017 from the comparable period in the prior year ($0,175) primarily due to elevated RIN 
values as well as a declining wholesale fuel cost environment in the current year.” (page 
13).

• 2016-06-27 - 10-K (for fiscal year ending April 30, 2016) & 2016 Annual Report to
Shareholders

o “While the new volume requirements are lower than those originally set by Congress, we 
believe they could add support to renewable fuel credit values for the next several years.” 
(page 12 of the Annual Report).

• 2016-06-06 - Press Release - Q4 2016 - Casey’s Finishes Year with Record Earnings

o “The Company sold 12.7 million renewable fuel credits for $9.1 million in the fourth 
quarter. . . . The fuel margin remained strong throughout the year, aided in part by 
favorable renewable fuel credit values.” (page 1).

-12-

17cv1906 Sierra Club v. EPA - 6/22 Production ED 001523 00003922-00012



• 2016-03-07 - Press Release - Q3 2016 - Casey’s Posts 28% Increase on Year-To-Date Net
Income

o “Fuel margins finished above goal for the third quarter due to elevated RIN values as 
well as a decline in wholesale fuel costs towards the end of the quarter.” (page 1).

Couche-Tard

• 2016-11-22-Q2 2017 Earnings Call

o Speaker: Brian Hannasch, CEO; Hannasch: “In the U.S., we buy under a variety of 
structures including some where we get full RIN economics and some where we get 
partial RIN economics. From our standpoint it’s impossible to quantify as you can never 
tell and I don’t think anyone can tell how much is priced in any given rack, at any given 
time, which is how most of the industry would purchase fuel. However, if it does go 
away, it goes away for everyone and the markets will adjust and we’ll focus on other 
ways to again establish and widen our competitive advantages on how we purchase fuel. 
That said, this rule cannot be changed by executive order. It does take full-blown rule 
making and judicial review for this rule to be changed, and from our perspective and the 
people we’re talking to there’s significant and very strong opposition by the American 
Petroleum Institute, all the major marketing groups, some of the automotive companies 
and the ethanol producers. So we’re watching the issue closely. Again, it’s difficult to 
quantify but at this point we’re not overly concerned with the RIN issue.” (page 6).

• 2016-08-30 - Q1 2017 Earnings Call

o Speakers: Brian Hannasch, CEO & Claude Tessier, CFO; Tessier: “We got generally 
broader access to RINs in the U.S. than most of our competition. So as RINs increase in 
value we think that widens our competitive advantage and then finally we focus on the 
Categories. So we think we were widening what we believe it’s a key competitive and 
sustainable advantage in the fuel space.” (page 5).

o Hannasch: “[W]e believe it’s impossible to pinpoint exactly the value of RIN. It requires 
making assumptions about how much of the RIN value makes into wrap [ph] prices and 
another competitor deals and there is just no way of knowing of that. That said, we focus 
on having better supply deals than our competition and we think ACT on average has 
better access to RINs in the overall market. So as RIN values increase we think the 
advantages we have of having access to those RINs widens our supply advantage vis-a­
vis competition, so in general we do like having a higher value RIN.” (page 11).

• 2016-07-13-Q4 2016 Earnings Call

o Speaker: Brian Hannasch, CEO; Hannasch: “I think in our situation with our scale, I 
think we’re in a position that we’re able to capture a greater proportion of the value of the
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RINs across our footprint than most of our competitors. So while it’s hard to quantify the 
exact impact, we think we’re advantaged vis-a-vis the industry when it comes to RINs, 
and that a higher RIN value is actually a positive for us vis-a-vis the industry, which is 
what I think is relevant. I’d also point out, we don’t speculate on RINs. We do not try to 
pretend to know what direction they’re going. So as we receive them, we sell them. So 
you shouldn’t see a significant financial impact from a holding period on RINs.” (page 
9).

We know that EPA is sophisticated about how the market works, and clearly 
acknowledges in its justification for exercising its waiver authority that “the RIN is currently an 
inefficient mechanism for reducing the price for higher level ethanol blends at retail, and 
therefore unlikely to be able to significantly impact the supply of ethanol in the United States 
in 2016.” 80 Fed. Reg. at 77,457.

This is illustrated perfectly by Murphy’s in an investor presentation on March 21, 2016, in 
which it lays out exactly how it uses the RIN to increase fuel margins. The entire presentation is 
attached to these comments, but the chart below shows that the large retailers that capture the RIN 
add it to their bottom line. What’s more, the large retailers make these huge profits on selling 
RINs for E-10, not E-85. Why change? There is no incentive to blend higher percentages of 
renewables, but there is an enormous economic incentive to have the E-10 blend wall broken so 
RIN prices move even higher. This is happening, and EPA acknowledges this in its justification 
for using waiver authority.

PS&W plus RINs consistently adds to total fuel contribution

Fuel Margin
CPG

I ] Product Supply & Wholesale +RINs
1881 Retail

— Fuel Breakeven

18.8

2011 2012 2013 2014 2015

Total Fuel Margin
($MM)

n Product Supply & Wholesale + RINs

2011 2012 2013 2014 2015

RINs ($mm) 3 9 91 93 118

1 j CPG .eases? on retail volumes, before corporate overhead

Murphy USA Inc. 12
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This is further supported in a recent study by Ramon Benavides, President of Global 
Renewable Resources.13 The study is attached as part of the record with this comment. 
Benavides analyses the ways in which large retailers are able to double their margins by selling 
RESfs. The paper focuses on Pilot/Flying J and Love’s because of the considerable amount of 
information they make public. But it is not an indictment of those companies; it is simply a 
study of what it happening in the retail market.

The study uses the Estimated Margin Indicator (“EMI”) to ascertain fuel margins for the 
two companies. The EMI demonstrates that Pilot/Flying J and Love’s margins exceed the 
National Association of Convenience Stores (“NACS”) average of $.189 cents by nearly double. 
This is because these companies enjoy a strong financial advantage over companies that 
distribute and sell petroleum fuels. The ultimate effect could be selective losses in market share 
for smaller, less sophisticated market participants.

Benavides concludes:

While the entire EMI is available in Appendix One, a summary of the results for 
both Pilot/Flying J and Loves follow. In both instances, these entities’ combined 
gross profits are almost twice as high as the national average. Furthermore, a 
pass-through to customers did not occur, as additional RIN-derived margins are 
retained by large fuel retailers as profits. To the contrary, small fuel retailers, 
which do not have access to similar margins, are likely to lose market share as a 
result. If the Environmental Protection Agency (“EPA”) were to alter the point- 
of-obligation under the Renewable Fuel Standard (“RFS”), small fuel retailers 
would be considerably more likely to be able to achieve price parity with large 
fuel retailers and sustain operations in local markets that continue to thrive based 
in substantial part on robust retail competition.

In our amicus brief to the D.C. Circuit Court of Appeals, we cited a report by Dr. 
Bernard L. Weinstein (Associate Director, Southern Methodist University Maguire Energy 
Institute) that supports these conclusions:

The bias against small retailers has serious implications for their long-term 
survival because the current regulatory regime governing RINs trading allows 
large fuel marketers and large retailers to gain revenues and a competitive 
advantage over small retailers. Reports indicate that large retailers are using 
the RIN profit stream for retail expansion and acquiring a larger share of a 
limited market. Small retailers are losing both sales volume and stores to large 
retailers. In other words, small retailers aren’t just less profitable but they

13 See Ramon M. Benavides, Renewable Fuel Incentives: Estimation of Large Retailers’ Margins (Feb. 2017), 
available at http://smallretailerscoalition.com/wp-content/uploads/2017/02/Renewable-Fuel-Incentives__Estimation- 
of-Large-Retailers-Profits.pdf.
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are going out of business due to their growing inability to compete with large 
retailers. As a result, the demise of small “mom-and-pop” fueling stations has 
accelerated, with more than 12,000 closing since 2007.14

Dr. Weinstein further updated his report in February of this year after reviewing EPA’s Proposed 
Denial and analyzing the impacts that a denial would have on small retailers. He outlines in 
great detail how EPA’s apathy here will drive small retailers out of business and creates a $30- 
billion-a-year incentive for unobligated blenders to blend E-10 and nothing more.

The era of the large, non-obligated, RIN-rich retailer dominating the market is underway. 
If the EPA does not move the point of obligation to the rack, small retailers will have little 
choice but to close or sell-out to the non-obligated, RIN-rewarded large retailers. We hope that 
you take the information that we have submitted to heart, but we encourage you to also do your 
own research. Go out and ask retailers, small and large, for copies of their fuel contracts to see 
how the system really works. We are prevented by anti-trust laws from providing you our 
members’ contracts, but you can get them. See what the market reality is particularly for the 
branded retailer. Please do not base your decision on the unsupported statements of the 
beneficiaries of the system.

America needs and depends on small and medium retailers for up to 75 percent of its fuel 
needs. Don’t shut us down for the benefit of approximately 50 mega-companies. History shows 
that oligopolies are not good for distribution of goods or for customer choice. All we are asking 
is a level playing field upon which to compete.

I close by offering that I, or a member of the SRC, will come to Washington to meet, to 
answer questions and provide anecdotes or more market data. We will provide any additional 
information you need. Hopefully, several of our members will also write to you to share their 
personal stories. We want to sell renewable fuels! But the current point of obligation is simply 
closing us down.

Please stop this RINsanity and let us compete in a fair, unbiased market.

Very truly yours,

Bill Douglass

14 See Bernard L. Weinstein, Renewable Identification Numbers (RINS) Trading Under the Renewable Fuels 
Program: Unintended Consequences for Small Retailers 6 (Aug. 2016) (report for Southern Methodist University 
Maguire Energy Institute), available at http://smallretailerscoalition.com/wp-content/uploads/2016/08/SMU- 
Retailer-RINS-analysis-8-17-1 .pdf.

Our Plea - Grant the Petition to Move the Point of Obligation
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