PLAINTIFF’S EXHIBIT

CAP-1262

STATE OF CONNECTICUT M!TAHET1

DEPARTMENT OF HEALTH SERVICES

OFFICE OF COMMISSIONER ) July 10, 1981

Brandon Hickey, Esq.

Murtha, Cullina, Richter, and Pinney
101 Pearl Street

Hartford, Connecticut

Dear’ Mr. Hickey:

I have enclosed a copy of the proposed Memorandum of
Decision of the hearing panel on asbestos cement pipe.
Pursuant to Section 4-179 of the Connecticut General
Statutes, you may file any written exceptions and/or )
briefs by July 24, 1981. I am also scheduling a meeting
on July 30, 1981 at 9:30 a.m. to provide you an oppor-
tunity to present oral arguments in this matter. Please
notify my office if you would like to change the time of
the meeting.

Sincerely yours,-

%6\7 Mo

Douglas S. Lloyd, M.D., M.P.H.
Commissioner

DSL:mlp

Enc.

Telephone
79 Elm St. Hartford, C1. 06115
An Equal Opportunity Employer -

] — =™ v
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Re: Declaratory Ruling on Health Repo}t of Hearing
Hazard of Asbestos-Cement Pipe Officers

MEMORANDUM OF DECISION

BACKGROUND

Public Act 80-398, Section 2 states the following:

"Oon and after October.l, 1980, no person,'

firm, corporation or municipality may

install any asbestos cement pipe in any

water supply system until the Commissio-

er of Health Services determines that the

use of such pipe in water supply systems

does not create a public health hazard."

This Act has placed a ban on the installation of as-
bestos-cement (A-C) pipe in Connecticut until the Commissioner of
Health Services finds that the use of such pipe is not hazardous
to the public health.

An application for declaratory ruling pursuant to Pub-
lic Act 80-398 was received on-August 5, 1980 from Certain-Teed,
Inc. and Johns-Manville Sales Corporation. The applicants re-
quested that the Commissioner determine whether the use of aA-C
pipe "in water supply systems does not create a public health
hazard."

The undersigned members of the Department of Health

Services were appointed by letter dated October 24, 1980 to serve

as a hearing panel.
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Dr. Stephen Havas is the Chief of the Bureau of Health
Promotion and Disease Prevention. Dr. Havas is a board ceftifieé
internist. He holds two public health degrees from ﬁarvard
School of Public Health; one is a Master of Public Health and the
other a Master of Science in Health Policy and Management.

“ Anthony V. Sardinas is the Director of the Preventable
Diseases Division. Mr. Sardinas holds a baccalaurea%e degree in
microbiology, a masters degree in allied health, a masters de-
gree in public health (MPH) and is completing a doctoral degree
in public health (DrPH). Both the MPH and DrPH are from Yale
University and are in public health administration and epidemiol-
ogy. .

Richard S. Woodhull is the Chief of the Water Supplieé
Section. Mr. Woodhull has a baccalaureate degree in engineerihg
from Tufts.University, a masters degree in san@tary‘engineering
from Harvard and is .a licensed professipnal engineer in Connecti-
cut.

Following the issuance of a notice of hearing dated
September 12, 1980, and publication of said notice in the. Connec-
ticut Law Journal on September 23, 1980, a hearinq was held in

the State Capitol on October 29 and 30, 1980 to receive evidence

in this matter. Certain-Teed, Inc. and Johns-Manville Sales Cor-
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poration were admitted as parties. Intervenor I status’ allowed
an individual or group the opportunity to appear before thé panel,
provide testimony, examine witnesses, cross-examine witnesses
produged by the parties and other Intervenors I, and to file a
brief. This status was granted to Citiiens for CleanVWater, which
was represented by Attorney Daniel Millstone, Litigation Director
of the Connecticut Fund for the Environment.

Eleven individuals were granted Intervenor II status.
This status allowed an individual or group to appeaxr before the
panel and make or submit a statement for the record, but did not
subject to or allow that individual or group the opportunity“for
cross—examination by an Intervenor I or any of the parties to the
proceeding.

A large number of reference documents submitted by the

panel and by witnesses were noted for the record.

FINDINGS OF FACT

1. The materials used to produce pipe for the trans-
mission of drinking water in Connecticut include ductile iron,
steel, polyvinyl chloride, concrete and asbestos-cement.

2., Asbhestos-cement pipe is composed of asbestos -

fibexs and cement.
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ried through the bloodstream to the abdominal area.

3. Asbhestos fibers have been found in Connecticut in
drinking water carried by asbe;tos—cement pipe: The fiberé are
released from the pipe into the water because of the éorrosive
effect that certain substances in the water have on the pipe.
This process may be slowed considerably but not totallyyelimina-
ted.

4., Asbestos ingested by animals migrates from the
digestive system of such animals to other organs in their bodies.

5. To date, animal studies concerning the effects of
ingestion of asbestos fibers in ‘water are equivocal. There are
data indicating increased malignant tumor formation in rats which
ingest asbestos. Other studies have not found any increase in
malignant tumor formation.

6. The inhalation of asbestos fibers can cause a lung
disease in humans known as asbestosis, a severe type of chronic
obstructive luﬁg disease.

7. Asbestos is a known human carcinogen. Individuals
who have been occupationally exposed to asbestos fibers have an
increased incidence of cancers of the lung and gastrointestinal
tract as well as the linings of the lungs and abdominal cavity.
It is not yet known-whether the.gastrointestinal cancers result

from swallowed asbestos or inhaled asbestos which has been car-
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8. Some epidemiologic data indicate that thé inges-
tion of asbestos fibers occurring in drinking water can inprease
the ‘risk of cancer of the lung, peritoneum, pancreas and gall
bladQer in humans. Other studies have not found any increase in
such cancers;

9. The risk of developing cancer increases substan-
tially as the level of exposure to a carcinogenic substanée in-
creases. - However, the existence of a safe (threshold) level for
exposure to a carcinogenic substance, below which no excess can-

cer is produced, has never ‘been proven.

DISCUSSION

10. Information presentea by the intervenors and some
scholarly works entered into the record establish thaf humans ex-
posed to airborne asbestos in the work place develop cancers pf
the lung, gastrointestinal tract, and the linings of the lungs
and abdominal cavity at a much higher rate than the general pop-
ulation. Individuals exposed to asbestos in the Qork place also
frequently develop asbestosis, a severe chronic lung disease.
This disease is never seen in individuals who have not been ex-

posed to asbestos.
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11. The applicants argue that the resu}ts of ‘work. .
place studies involving high level asbestos exposure are not
relevant to the issue presently before this heaiing panel, ‘They
claim that asbestos fibers in drinking watexr transported by A—C
pipe are not hazardous to health because of their cﬁmparatively
low levgls of oceunrrence. This implies that there is a threshold
level of asbestos exposure which, if exceeded, will result in
human disease, but below which there is no ill effect. It is the
opinion of this panel that no such threshold level has yet been
shown for carcinogenic substances. If a substance causes cancer
at one level of exposure, one can still expect cancer at a re-
duced rate at lower levels of exposure. Exposure to a carcino-
genic substance must be entirely eliminated in order to avoid ali
risk of cancer.

"12. Laboratory studies on the health effects of feed-
ing asbestos to animals are equivocal. Several studies using a
small number of animals showed no adverse health effect to ani-
mals ingesting asbestos. Other studies demonstrated tumor forma-
tion in animals exposed to asbestos. The conflicting results of
such studies make it difficult to draw suppéxt for the thesis
that asbestos is or.is not hazardous to the public health. How-

ever, the fact that asbestos that is ingested by animals migrates
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from the digestive system to other body organs suggesté that the
potential effects of asbestos can occur at tho;e other orgéns.

13. The applicant suggests that preliminary data
from.a massive feeding study sponsored py the United States En-
vironmental Protection Agency is adeguate to sﬁpport'the hypothe-
sis that ingestion of asbestos in drinking water has no adverse
health effects. Such data is of no éssisténce té £his panel
since it is not published final data which has withstood peer
review.

14. Evidence was presented which showed tha£ water
passing through A-C pipe may be contaminated with ‘asbestos fibers
from the pipe. The release of asbestos fibers may be slowed by
chemically treatihg water passing tﬂrough the pipe, thus reducing
the corrosive effect of the water.

15. There was a great deal of testimony during the
hearing concerning epidemiologic studies that deal with the pub-
lic health hazards associated with drinking water containing
asbestos fibers. Expert witnesses called by the applicant testi-
fied that in their opinion these studies indicated minimal risk
to the public health. This position is not éccepted by the
panel.

16. The applicants have reguested a declaratory rul-

ing.pursuant to Public Act 80-398. The Act allows the Commis-
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sioner of Health Services to make a determination that the use of
A~C pipe in water supply systems does not creaée a public health’
hazard. It is the opinion of this panel that there is not suffi-
cient data to support such a determination. There is sufficient
gquestion as to the effects of the oral ingestion of asbestos thgt
wé cannot at this time say that A-C pipe does not presént a pub-
lic health hazard. Alternative pipe which presents fewer poten-

tial hazards is available and should be used.

RECOMMENDED DECISION

It is recommended that the applicants' reguest be

denied at this time.

Date Stephen Havas, M.D.

Anthony V. Sardinas

Richard S. Woodhull

i —————pe——Cy——-r
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+uch evidence, and th

) ero as no o
:::‘de?ca SUpporting suspension of S:
Orist's  driver's Ucenss, admissfon of

inotoriat, and motoriat"s 3
:tuspennlon Was properly Au:m m;z
5. Workmen’s compensation .
anc!nmz -edrural due procvess iy o nqu}re‘-
o ol adjudicative adminlstrative -
TIIngs, including those held before

Board of education

:: actisn by nontenured teacher for
X dtunus to compal board uf educa-
© retain teacher as certified em-

stute gave her **clear }
: egal right'
:Z;m;:m!r;; Lizght v. Boarg o!xEd :‘;
non :
Conm. 35 (1375) 364 A.za 229,
E‘:;ntboard of education was, with
; © matters not fuvolving strictly *
: h;:letary concerns, a ‘‘state board*”
t the .sla“tulory Provision of § 4355
.‘! ™M “agency'* within Uniform Ad-
i strative Procedure Act faeans *‘each
:e l‘:roard * * * authorfzea by Jaw
o to g:termlne contested cases*t
PhY v, riin Bd. of
‘%, 167 Conn, 353, . s sss

minary preceedings
* & party appeals

"i.:llonal grant of Unxx:r‘;’::}:x;?
;:e:umedred bnre Act, agency action
{oasures Ac{. :;andan!s contained
.burden of proot in ¢h

stratlve action. Lelbae.engggdai;
ninera for Nuraing of State of
n(1979) 411 A2 42, 177 Conn, 18,
tndard of relevance govemlné p!:o-
ngs at agency disciplinary bearin
t by the complaint as pmpoundeg
'tice of charges provided by agency:.
by v. Berlln Ba. of Ed. (19%4) 335
265, 167 Conn. 383, .
*T board of education was *au.
zcd by law to determine contested
" within statutory provision that

agency” within Uniform Admin.
tve Procodurs Act means “‘each
board ¢ ¢ » &uthorized by law

® to determine contested cases,

siplinary procesal
nx {n which to
of education decided not to az!.'

et e o o Y

g

misy teacher but placed her on probation
for 12 months and froze her salary was
& *“contested case' within statutory pro.
viston that term “agency’” within Uni~
form Administrative Procedure Act
means “‘each atate board * * ¢ au-
thorized by law ¢ ® ¢ to determine
contested cases,” Id,

9. Notlce requirement

‘Where notice glven to teacher only
referred to her conduct with regard to
certain astudent, whers town board of
education made findings that teacher
had leck of sympathy and understanding
of problems of students of average and
below average ability and falled to carry
out and pursue channels available for
students partieipating in *“Work-Experi-
ence Program’® and where board’s deci=
slon to place teacher on probation and
freeze her salary was based In part on
such findings, board had not complied
with notlce requirements of Uniform Ad-
ministrative Procedure Act or with Act’s
requirements that findings be based on
matters officially noticed and that frrel-
evant evidence be excluded. Nurphy v.
Berlin Bd, of Ed. (1574) 355 A.2d 265,
167 Conn, 368,

10, Dotumentary evidence

Photostatic copies of abstract of the
record of defendant’s conviction in
Malne for trafflc violatlon and notice of
suspension of right to operate motor
vehicle in Maine forwarded by Maline
officials, were admissible at adminfs-
trative hearing on revocation of motor-
{st’s operator's Ucense. Hickey v, Com-
missioner of Motor Vehicles (1976) 365
A.2d 408, 170 Conn, 135,

Pocuments glving notics of conviction
of trmaffic violation, forwarded by state
in which violatlon occurred, need not

§ 4-179. Proposal for decision.

MANAGEMENT OF STATE AGENCIES

§ 4-179

be formally exemplitied to sustain the
sugpenalon or revocation of operator’s
license by the home state. Id.

11. Parvle release heafings

There I8 no satatutory requirement
that parole board determine ellgibiiity
for parole of any particular prisoner, -
and thus parole release hearing is not
a *contested case” to which provisions
of Uniform Adminfstrative Procedure
Act apply, so that procedures which
such Act requires for ‘‘contested cases,'
which procedures exceed the minfmal
procedural safeguards mandated by due
process clause, are not statutorily re-
quired at parole release hearings. Tay-
lor v, Robinson (1976) 372 A.2d 102, 171
Conn. 691,

12, Motor vehicie»—Coroner’s report

Fallure of coroner to submit certified
copy of report of inveatigation ot auto-
moblle accldent was not fatal to exhib-
it's admisaibility In hearing held by
commiasloner of motor vehicles on sus-
pension of motorist’s license since the
objection was not raised at the hear-
ing. Lawrence v. Kozlowsk] (1976) 372
A.2d8 110, 171 Conn, 705, certiorari denied
97 S.Ct, 2930, 431 U.8. 969, §3 L.Ed.2d
1066. *

13, Witneaes

Faliure of commiasioner of motor ve-
hicles to subpoena three witnesses
sought by motorist at hearing which
resulted in suspension of the motorist’s
driver's }Mcense did not contravene the
Unliform Administrative Procedure Act
nor the motorist's constitutfonal rights.
Lawrence v, Kozlowskl (1976) 372 A.24
110, 171 Conn. 705, certiorar! denled 57
S.Ct. 2930, 431 U.S. $69, 63 L.Ed.2a 1066,

Procedure. Waiver

YWhen In & contested case & majority of the officials of the agency who are
to render the final decision have not heard the case or read the record, the
declsion, §f adverse to a party to the proceeding other than the agency itself,
shall not be made untll a proposal for declston is served upon the partles, and
an opportunity is afforded to each party adversely affected to file exceptions
and present briefs aud oral argument to the officlals who are to render the
declsion. The proposal for declslon shall contain a statement of the reasons
therefor and of each issue of fact or law necessary to the proposed deciston,
prepared by the perscn who conducted the hearing or one wlo has read the
record. 'The partles by written stipulation may waive compliance with

this section.
(1971, P.A. 854, § 14, eff. Jan. 1,1872)

Library referonces

Administrative Law and Procedure

489,

C.3.S. Public Administratlve Bodles
and Procedure § 142,

188
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ATTACHMENT 2

L.Aw OFFICES

st At

ScuaNanenr, HARRISON, SEGAL & LEwis
1719 PACKARD BUILDING

PHILADELPHIA, PENNSYLVANIA 19102

, WASMINGTON OFFICE
215-988-2000 + CABLE! WALEW 1M NINETEENTH STREET, N. W
WASHINGTON, 0.C.20038
TELEX: 83-4280 202-463-2900

July 14, 1981

TO: MEMBERS OF THE EXECUTIVE COMMITTEE
FROM: ARTHUR KAHN
RE: STATE OF CONNECTICUT

As you'are by now aware, a hearing panel consisting
of three éfficials of the Connecticut Department of Health
Services has issued a proposed "Memorandum of Decision' deny-
ing our application for a determination that A/C pipe does
not constitute a "health hazard." Such a determination by
the Commissioner of the Department of Health Services is re-
quired to lift the moratorium on the use of A/C pipe imposed
by the Connecticut statute enacted in mid-1980. The proposed
decision is extremely unfavorable, not only in that it would
deny our rquest but also in regard to some of the statements
contained therein regarding the dangers of ingested asbestos.

We have discussed with Brandon Hickey, our Connecti-
cut counsel, various alternatives available to us at this junc-
ture. I shall outline the three general courses of action that
appear to be available to us. We must make a-decision rather
promptly since, at least with respect to two of the possible
courses of action (the two that we believe to be worth serious

consideration), we must act within ihe next few weeks.

o - - == B ]
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SCHNADER, HARRISON, SEGAL & LEWIS Lole .

The procedural posture is thét the hearing panel has
forwarded the proposed decision to the Commissioner of the De-
partment of Health Services, and we now have an opportunity to
take exceptions to the proposed decision. Based on the present
schedule, we have to submit written exceptions (if we choose .to
do so) by July 24. A hearing before the Commissioner on the
exceptions is scheduled for July 30. Thereafter, the Commissioner
will either adopt (as proposed or as he may modify it) or reject
the proposed decision. I have reguested Brandon Hickey to obtain
an extension of the date for filing exceptions and for the hearing
to allow us additional time to decide what action we are going to
take and to prepare exceptions should we decide to file them.

I do not know‘if Brandon will be successful in obtaining an ex-
tension.

As we see it, generally speaking, there are three
courses of action available to us. Of the three, we belie&e we
can easily eliminate one as not being feasible. However, we
shall discuss it briefly at the outset. The th;ee possibilities
are as follows:

First, we can do nothing. If we were to take this
approach, it would, in effect, constitute acquiescence in the
proposed decision, which would, undoubtedly, be adopted by the
Commissioner. The only possible advantage to'be achieved by this
course of action would be to save the money involved in preparing
and arguing the exceptions (which Brandon Hickey estimates at

$5,000), on the basis that this will be a wasted effort and that
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+he Commissioner will adopt the proposed decision, in any event.
Nevertheless, it does not seem to us to be a considered approach,
in effect, to acquiesce in the decision proposed by the panel
without taking exception to it. We believe that from a public
relations point of view, as well as from alleéal point of view,
this approach is unacceptable,

Second, we can prepare, file and argue exceptions to
the propose& decision. This would be the way we would proceed
in the ordinary situation. However, we do not believe.there
is any reasonable likelihood that the Commiésioner y@ll reject
or significantly modify the proposed decision. The next step
would be to appeal to the Connecticut querior Court. Tﬁe cost
of such an appeal is estimated by Connecticut counsel as being
approximately $15,000 (this does not include the time of Schna-
der, Harrison, Segal & Lewis). With respect to an'appeal,'we
share the view of Connecticut counsel that there is little like-
lihood that the court would reverse the Commissioner of Health
Services as being arbitrary. We would be relegated to trying
to invalidate the statute on the grounds that it lacks adequate
standards and, consequently, is invalid. The assessment of
Connecticut counsel (which we share) is that we have perhaps
a 20% chance of prevailing on the appeal.

Third, we can withdraw our aﬁplication. We would have
to draft a carefully worded statement indicating that, in view
of the pending animal feeding studies, etc,, rather than press
the mattef at this time, we will await the outcome of these and

other studies, at which time we would then hope to convince the
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Commissioner that the moratorium should be lifted. The advantage
would be that we would not be faced with a decision of the Com-
missioner that could be used against Qs elsewhere. Whiie the
proposed decision may still be cited in proceedings in other
jurisdictions, etc., it might be less damaging than an opinion

by the Commissioner, which has been affirmed by the Connecticut
courts. In addition, we would probably save $20,000-25,000 in
further costs incident to proceeding before the Commissioner

and in the state courts.

Since we see little likelihood of reversing a decision
by the Commissioner, if we proceed it is likely that we will end
up with an adverse opinion by the Commissioner which might carry
greater weight than the proposed decision. Although we could
continue to say for sometime that the matter is_in litigaiion,
I'm not sure that this would be of much help in the face of a
ruling by the Commissioner. To reiterate, the proposed decision
of the panel will still probably be used against us elsewhere, .
but it may be less harmful than a final decision by the top
health official of the State of Connecticut.

Furthermore, we have to re-examine our purpose for
filing the application in the first instance. Counsel for the
companies decided to file the application, based on a number of
considerations. Apparently, they felt that there was a good
chance of getting a favorable opinion from the Commissioner or of
overturning the Connecticut legislation, and, further that this
.;ight discourage the enactment of similar legislation in other

states,
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We now find that we will not much longer have a market
on the east coast. Moreéver, in over a year, we have not seen
any significant efforts by other states,.other than the State
of Massachusetts, to adopt similar legislation. It is now the
assessment of local Connecticut counsel, which we share (and’
which has been our view from the beginning) that there is very
little likelihood of obtaining a favorable opinion from the
Commissioner and little greater likelihood of obtaining.a favor-
able decision in court.

Consequently, we see little to be gained from pro-
ceeding: (1) it will cost a substantial amount of money; (2)
we will gain no significant advantage as a result of keeping the
procgedings (in state court) going for another year or two
since the adverse parties in proceedings, etc., elsewhere are
not likely to be dissuaded from citing the decision of the Com-
missioner even though an appeal is pending; (3) we will be faced
with a decision by the Commissioner of the Department of Health
Services of fhe State of Connecticut, rather than by a proposed
"Memorandum of Decision" by a hearing panel; (4) ultimately, if

we are correct, the Commissioner will be affirmed by the Con-

" necticut courts, which will most likely uphold the Connecticut

statute; and, finally, (5) we will have achieved no significant
psychological or public relations advantage, so far as we can
see.

The basic questions are, as we see them, (1) whether

we are better off during the next year and one-half to two years

F A e e wm—pr——yt e s Tt <amey
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with (a) a proposed '"Memorandum of Decision" by a "hearingépanel"
or (b) a final decision of the Commissioner of the Department

of Health Services of Connecticut (thé top health official of

the state and the person charged by the statute with responsi-
bility) which is in the process of being appealed, and (2) there-
after, whether.we are better off with the proposed decision or
with a decision of the Commissioner that has been affirmed by

the Connecticut courts. You should also keep in mind the cost

of proceeding on the one hand, and the chance, although remote,

that the Commissioner will reject the proposal of the panel
(or that the court will reverse the Commissioner) on the other

hand.

‘ll'\
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/‘ ,;4,' ﬁ%/ Messrs.: We=Fr=Whitley, W.___L,Be'aﬁiey,
A@ AJC Plp / ,/(;,S. G}efs'hock, I.Ws—é—sl

Producers Association /(/q; Zé—tgé?}/ Internal Correspondence

Public Affairs Committee "v
10 International Affairs Committee

= Wbt .
! & wé oare April 29, 1981

FRO! J. F. Weleh, Director, Public Affairs

Field Problem - Black River Falls, Wisconsin’
SUBJECT

ACTION REQUIRED: Review for information

On April 8, 1980, Staff contacted Gary Logsdon (Environmental Protection Ageney
- Municipal Environmental Research Laboratory) for routine follow up. During the
course of our conversation, Logsdon revealed that approximately 6500 feet of A/C water
pipe at Black River Falls Mission {Indian reservation), Black River Falls, Wisconsin was
being removed as a result of extensive interior corrosion. The line is to be replaced with
PVC pipe. According to Logsdon, the 4 inch line was installed approximately 12 vears
ago by the Indian Health Service. Source waters are from two local wells which are
chlorinated and fluoridated prior to consumption. Water quality data follow:

Well 1 Well 2
pH 6.3 6.6
Alkalinity 20 20
Caleium hardness 14 17 —~ .,

EPA's analysis of water quality indicates that the pH is closer to 4.2, alkaiinity
-0.42, and calcjum hardness 7.0. This approximates an Aggressive Index of 5. ]
\ ASS *'
Contact for the project is Larry Gaynor, P.E., Indian Health Serv1ce, Rhmelander,
Wisconsin (715/362-5145). -

AACPP Action Plan

1. Staff plans to contact Gaynor prior to and during a fact finding trip to the
State.

If you have any questions, please do not hesiate to call.

JFW/ajb

ce: A. Kahn, Esq. iy
N. Rahn, Esq.

Y. - r————— -1 1
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