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FOREWORD

This waet tie1 of Bulletin No. 1, Legal Series, Aar Hygiens
Foundation of America, containg an analvsis of the stature:
and court decisions, aficeting occnpational dizea-o of  ten

States,

Part © wis 3 resume of workmen's enmpensation dows as they
affeet oeenpational disease, and common s and fndatitie s
oart s aclided detailed reports an Mabama, Arzorn, Arboinsos
aml Calitornin; part i covered Colorndo, Comeecticar, Dela-
sware, Didrier of Colimbiz, Florida, Georei, Lok, T -

[y, Towa aned Ransas,
Section v owill be published soon.
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CHAITER XIX
KENTUCKY

I. Workmen's Compensation Act,
I Statutes, Carroll's Kentusky Statutes, 1930, Secs, 4880-
4087,

2 Administration, The Act is administered by the Work-

men's Compensation Board composed of three members ap-

* pointed by the Governor for terms of four vears cach. Com-

mumications may he addressed to the Board at Frankfort, Ken-
tucky.

3. Scope of the Act, Sec. 4880 provides that compensation
will v granted for

" *E ¥ personal anjuries sustained by the em-
pluve arising out of and in the conrse of his -
plovment, or for dath resulting from such ac-
eidental injury; provided. however, that personal in-
jury by aceident as herein defined shall not fnclude
liscases except where the disease is the natural and
direct result of a traumatic injury by accident, nor
shall they include the results of a pre-existing dis-
case (but shall include injuries or death due to in-
halatior in mines of noxious gases or smoke, com-
monly known ag ‘bad air', and also shall include
the injuries or death due to the inhalation of any
kind of gas) Any employers and employes who
are, by provisions of this section, excepted jrom the
provisions of this act, including emplovers having
less than three employes, way subject themselves
therew by joint voluntary application to the loard,
in writing, for such perisd a5 may be stated in the
applicazion, which shall be irrevocalle durig such
perind and ereenive thereafter until a written re-
vocation be filed with the board or the cmployment
he terminated. (and any employers and their em-
oloyes emgazed in the operation of plass maru-
i faciuring plants, quarries, sand mines or in the man-
nfacture, treating or handling of sand may, with
respect to the disease of silicosis caused by the in-
hatation of sitica dust, in like masner voluntarily
sutject themselves thereto as to such disease.)”
(Bold fuce type and brackets ours.)

The hracketed part of this section dealing with “lad air” and
gas wis aided e 19240 e bracketed part deabing with sibi-
cusis was added and Lecame effective Jume 14, 1934,

In the absence of an election by the employer witl respect to
silicosis, where a disease results from the inhalation of dust
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uted air in the course of employment and not irom inhaling
d air in a mine or any kind of gas, compensation 1§ re-
verable only when such discase results naturally and directly
m a traumatic wury by accident.

The wilful misconduct of an employee will bar his recovery
der the Act. With regard to silicosis, this includes: (1) fail-
e or ofission of an emplovee to ohserve the rules and regu-
ions adopted by the cmployer and approved by the Work-
i's Compensation Board: (2) failure or omission of an em-
wee truthfully to state, upon the employer's inquiry, to the
it of lis knowledge. the place, nature, and duration of his
vions employment; (3) faifure or omission of an employee,
on the employer's inquiry, truthfully to furnish to the best
his knowledge full mformation about the previous status of
 health, habits, and medical attention that he or his blood
atives may have heretaiore received; and (4) iailure or re-
al to submit to medical examinativn to determine his physical
wition with reference to silicosis whenever such examing
0 15 ordeeed by the Board, or to evade or abstruct sich ex-
ination (Sec, 4882,

Vhere the emploped’s injury or death results from the des
erate tutent of the emphiver to produce such injury or death,
: compensation may be recerved (n a4 lump sum to be used, if
ired, 1o bring suit agatnst the emplover for anv amount {lat
may desire, Where death results under such cireumstanees.
- dependents may elect o chum under the Act or sue at law
o, 4880),

Notice of an accident mast e given a0 cmploer 25 soon as
cticable atter the occurrence, and a claim made within one
e aiter the accident, or, v case of death, within one year
et the death, In cases mwolving silicosis, claims must be
x within one year after the last expusure to silica dust
. 494). Where silicosis 15 mvalved, it s ot clear by this
wion whether, when death occurs, such period 15 extended to
mit 4 filing of the claim within one vear after the death, or
cther even then the claim must still be filed withia one year
er the last exposure.

e notice required will not be invalid because of any in-
wracy unless the employer was misled by such to his in-
y. A want of notice or a delay in giving the same will not
a claim if the emplaver or lis representative had knowledge
the injury or if such failure or delay was occasioned by
stake or other reasonable cause (See, 9017),

Jnder the Act the employer, in the case of injury or of death
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within two years of the injury, must pay, in addition to any
other compensation, a maximun of $100, or, i the Board's
discretion, a maximum of $200 for medical, surgical, and hos-
pital teeatment to cure and relieve the employee from the ei-
fects of such injury (Sec. 4883). i these are furnished i such
a manuer that there is reasonable grounds to believe that the
life, health, or recovery of the employee is being endangered

. therehy, the Board may order a change to be made under reas-

onable regulations at the expense of the employer (Sec. 4883).

Where death results within two vears of the accident, the
employer shall pay, in addition 1o the medical expenses, & sum
not to exceed §75 for burial expenses, plus & death benefi( of
not more than $4000 (Secs. 4893-4896). Tn cases of total dis-
ability, the maximum is fixed at $6000; by a schedule certain
injurics are deemed total and permanent (Sec. 4497), Incases of
partial disability, both temporary and permancar, the masmun
amount payable ts $4000 (Secs, 4898 and 4899).

Where an accident is caused by the enplover’s infentional
fatlure to comply with any statute or lawiul cegulation eom-
municated to the emplover relative to safety appliances or meth-
ods, the compensation will be increased 15%; where such is
caused by the employee's intentivnal failure to ase any saiety
appliance furmshed by the employer or to obey any lawiul and
reasunable rule, vrder, or regulation of the Doard or the em-
plover for the safety of emplayees or the public, the compensa-
tion will be decreased 159 (Sec. 4910).

Where 2 minor is employed in wiliul and known violation o1
the chilil Tahor laws, there is an election to claim compensation
ar 1o sue at law for damages, 1f there is a miseepresentation of
age and death occurs, the only right which the representative
of parent has 15 a claim for compensation under the Act (Sec,
i),

Where a claim for silicosis is made, the Board will, upon ap-
plication by the employer or employee, appoint one, two, nr three
disinterested and qualidied physicians to examine the emplovee
Their findings shall be certified to the Board and shall melude
(1) at what stage, if any, the employer 15 sufiering Trom sili-
costs, (2) whether the disability is temporary, partial, or total,
and (3) the extent, if any, of the impairment of capacity to
work {Sec. 4941).

The filing of a false or {randulent claim constitates 2 misde-
meanor punshable by a fine of from 850 to $500 or imprisun-
ment from 10 1o 90 days (See. 4943).

Emplovers electing to accept the Act are required to insure
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bility for compensation in some authorized corporation,
on, or organization or furnish the Board with satis-
proof of their financial ability to make direct pay-
1 which case they must also deposit acceptable scurity,
y, or bond to meet the compensation liabilities a5 they
Until such have been complied with, the employer is
om the date of the acceptance of the Act, ¢ither at law
r the Act (Sec. 4946),

wers may, subject to defined Limitations, form mutual
¢ associations (Sec. 4M48) and also enter inty or con-
y agreement with emplovees to provide a system of in-
(Sec. 4949),
vers who carey their own risk are assessed against
yroll a mantenance fund tax computed by taking two
of the basic premiums chargeable against the same or 1
industry, taken from manval insurance rates e com-
uin force in the state (e 0830 Al wsurance
insuving empioyers against lability onder the Aet are
ndingly taxed (Sec. $03).
emplover who comes within the werms of the Act, but
s not elect to operate thereunder, loses the common faw
of assumed risk, contributory negligence, and negl-
fellow servant in 3 swit against hin by an emplovee to
for personal injury or death by accident (Sec. 4960).
enses are also abrogated when hoth the emplover and
loyee fail to come within the Aet, Tf however, the
e elects not to operate under the Act and the employer
¢t, then, it such a suit, the three defenses would he
s to the emplover {Sec, 4961),
nacds the exclusiveness of the \et, By See, 4882 it 15
| that where an emplover has elected 10 Turnish 2nd
ompensation under the Act, the empiover “shall be re-
om all other liability whatsoever; #* #" However, in
204l Co. v, Adkins, 167 Ky, 684, 247 8. W. 972 (1923),
reme Court deeided that this clanse does not har a
law action for disability, cansed by negligence of the
r, when the disability is not included within those for
ympensation is provided w the Act.
urt Construction. As a reanlt of the decisions of the
v courts, where there has heen uo clection by em-
ud employee in regard to silicosis and where the dis-
5 nat caused by inhalation of bad air in a mine or by
nof gas, diseases resulting from the breathing of
air wver a long period of time, in the conrse of em-
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ployment, are not compensable under the Workmen's Com-
pensation Act. This is because they camnot be deemed 2
“traumatic injury by accident” as is required under the Act.

The first case involving an occupational discase was that of
Jellico Goal Co. v. Adkins, supra, hrought before Sec. 4880 was
amended, to recover at law for damages resulting from work-
ing in an improperly ventilated mine. On a certain day the
plaintiff and a fellow employee had fired certain shots in a room
i which they were working and had waited outside for thirty
mintdes for the smoke to clear hefore resuming work, [n a
properly ventikited mine ten minutes is suificient time, but foc
several days this room had not cleared i less than bhalf a
day. That exposure had caused severe headaches to the plain-
tiff, but he bad not realized there was any danger. Later that
day ducing the process of work he fainted and was taken home.
Disablement fesulted irom a disease known as endocarditis, an
inflammation of the lining of the heart.

Since both parties were under the Workmen's Compensation
Act, the plaiutiif first filed his claim thereundee; but the Board
tuled that it was without jurisdiction, since the disahility did
mt result from 2 traumatic wnjury by accident. The plain-
Hif appealed that decision,

Meanwhile this action was filed, and in the appeal of the
Board's decision, the action at law was pleaded in bar. The
court judged the plea good but further affirmed the action of
the Doard in [inding that it had no jurisdiction in the matter.

There was a judgment for the plaintiff in the lower conrt and
that decision was aifirmed on appeal. The wpper court con-
sidered the injury o be an occupational discase not compen-
sable under the Act, becanse it was nat a fraumatic injury, The
conrt, in its opinion, said;

“It will he observed that all of these definitions of
‘trauma’ and 'traumatic’ imply the prescnce of physi-
ead force, and this is the generally accepted meaning
of the word, Evidently, the act tmplics that some
external foree must occur in order to constitute
traumatic injury by accident, * ¥ ¥

aince the conrt makes no reierence to a definition of “ac-
cident”, it seems that the court's decision hinges on the single
word “traumatic” and that an injury resulting from the breathing
of noxious gases would not come within their definition of that
word.  Subscquent decisions have, however, greatly hroadened
the meaning of this term. The legislature, in 1924, in the ses-
sion immediately following this decision, amended Sec. 4880 of
the Act and made injurics or death due to inhalation in mines
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ious gases or smoke, commonly known as “bad air,” or -
or death due to the inhalation of any kind of gas. com-
Je under the Act. Crutcher Dental Depot v. Miller, 66
(23) 466 (1933) adds this bit of historic information.
hoen Coal Co. v. Kerr, 203 Ky. 804, 263 S. W. 342 (19%4)
fidland Coal Co. v. Ruckers, 211 Ky. 582, 277 §, W. 838
, likewise involve actions at law for injuries sustained by
ing impure air and noxious gases in mines. The actions
brought before the 1924 amendment to Sec, 4380 hecame
ive, and the verdicts were for the plaintiffs on the au-
y of Jellico Coal Co. v. Adkins, supta,

hough ot fuvolving a dust disease, the case of The Great
P. Tea Co. v. Sexton, 242 Ky, 266, 46 8. W. (2d) 87 {1382),
portant hecause of the court’s deiinitions of the wards
dent” and "trauma” as used in the Act. ln that case the
G contracted a discase commonly known as rabhit fever
cleatting, for shipment, rabhits which were mteeted with
disease.  The germ eatered plaintiff’s spstem through a
i ot his hand. The action was at_faw, the plaintiii al-
¢ that he did ot know thiat the rabbits were diseased and
the deienant knew or should Tave known of their diseased
ition. The court held that the disease was the resuft of a
natic injury by accident ad thercwe, since hoth parties
accopted the Workmen's Compensation Act. it was com-
able only under the Act. The Court said:

“If an injury is suffcred in the caurse of employ-
ment, wnexpeetedly, and without desian, and ca be
traced to a definite tme, place, and cause. 1t 18 A0
accident within the papular sense i that term ard
as 1t is used n the compensation law,  * ¢ ¥

LI 20 3% 8 AN

“In the definition of ‘tramma, as given by Web-
ster and quated i the wrcgeing cputions, we fiid
the folluwing: “\ wound ot injury directly produced
by catises external to the body.

“[¢ will be noted that this does not include with-
in its scope only physical force i the sense of
hlow, a current of clectricity, or like terms implymy
power, vigor, violence, or energy in the commonly
accepted meaning of its terms. but pay be as con-
sistently construed to inchode any independent imlu-
ence or canse external to the hody coming nty di-
rect cantact with, and causing injury to, the physical
structare thereol.”

~will be observed that this definition of “trawma” greatly
adens the meaning of that term as construed by the court in
ico v. Adkins, supra.

4

Following this decision, in Schable v. Riddell-Robineau Mfg.
Co., 245 Ky. 409, 53 8. W, (2d) 750 (1932), compensation was
granted to dependents where the death of an employee was
caused by the inhalation of sawdust in the course of his em-
ployment, Here, however, a water pipe burst, and in atterapt-
ing to make repairs, it was necessary to disconnect certain
pipes which blew sawdust into the furnace of a boiler. The
inkalation of the sawdust, which extended over a period of less
than 2 day, satisfied the requirements that the injury be trau-
matic and by accident, It would be difficult to find, in regard
to an injury’s heing traumatic, any distinction between an ine
jury caused by the inhalation of dust polluted air and an in-
jury caused by the inhalation of air polluted with sawdust.

It has also been held that where there is an acceleration of a
preexisting latent disease, the resulting disability is compensa-
ble wnder the Act (Robinson-Pettet Co, v, Workmen's Compen-
sation Board, 258 S. W. 316 (1924)); that death resulting from
sunstroke Is not compensable (Smith v. Sanitary Mfg, Co, 211
S, W. 806 (1925)); and that disahility caused by typhoid fever
resulting from drinking impure watcr furnished by the em-
ploser 15 ot compensable thereunder (Mills v, Columbia Gas
Constr. Co,, 55°S. W. (2d) 394 (1932)),

Where there has been no election 1o come under the Act 25 to
silicoss, and where that part of Sec. 4880 dealing with the 1n-
alation of bad air in 2 mine or of gas is inapplicable, an injury
eaused by the inhalation of dust polluted air will be eompen-
cable nnder the Act anly where it can be deemed to be a frau-
matic injury by accident. That such an injury may be consid-
ered 15 resulting from a trauma seemy settled Dy the decis-
ion in Schable v, Riddell-Robinezu Mfg. Co, supra.

il. Other Statutes,

1. State Board of Health,

Sec. 20626-1. “All persons, firms or corporations
operating any factory or workshop where emery
wheels or emery belts of any deseription arc used,
cither solid emery, leather, leather covered, felt,
canvas, linen, paper, cotton, or wheels or belts railed
ot coated with emery or corundum, or any other
abrasive material, or cotton wheels used as bufs,
shall for the protection of the health of the employ-
ges, provide the same with suction or exhaust sys-
tems, ot similar apparatus, which shall be placed
over, beside or under such wheels or belt in such a
manner as o protect the person ar persons using the
same from the particles of dust produced and
caused thereby, and to carry away the dust arising
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from or thrown off by such wheels or belts while
in operation directly to the outside of the building
or to some receptacle placed so as to receive and
confine such dust: provided that grinding machines
upon which water is used at the point of grinding
contact and solid emery wheels that are used oc-
casionally for tool grinding, or emery wheels nsed
only in connection with {itting operations neces-
sitating only momentary contact with wheels, also
flexible shaft grinding and swing frame grinding,
shall be exempt from the provisions of this act.”

Sec. 20628-2, "1 shall be the duty of every person,
fitm or corparation aperating any such factory or
workshop to provide or construct such applhianes,
apparatus, machinery or uther things necessary to
carry out the purpose of this act, as set forth in the
preceding section, as follows:  Each and every such
wheel shall lie fitted with a sheet ag cast iran haod
ar hopper of such form and 5o applied 1o wnch
wheel or wheels that the dust o refuse theretrom
will fall irom such wheels or will e thrown o
such hood or hopper by centrifugal force and he
carried off by the current of air imto 4 suction
pipe astached w0 sad hood or hopper.”

Sec. 2062f-3. “Fach anel evers such wheel six in-
ches o less e diameter <hall he provided with a
three-ineh suetion pipe: wheels wx 1o wwenty-tonr
inches i diameter with sour-nch suction pipe;
wheels Tram twenty-four inehes to thirty-siy inelies
in diameter with five-inch suction pipe; and all
wheels larger in diameter than those stated e
shall be provided each with a suction pipe ot less
than six fnches in dizuneter. The suetion pine from
each wheel so specttied must he full size o the mzin
trunk suction pipe and the main suction pipe t
which smaller pipes are attached shadl, in ity dia-
meter and capacity, he cqual to the combined area
of snch smaller pipes attached by the samu, and the
discharge pipe from the exhaust fan, connected with
such suction pipe ot pipes, shall be as liege or larper
thau the suction pipe.”

Sec. 206264 T shall be the daty of every per-
son, firm or corparation eperating any such factory
or workshop to provide the necessary fans or hluy
ers 1o he connected with such pipe or pipes, 45 above
set forth which shall le run at a rawe of speed as
will prodnce a velocity of air in such suction or au
equivalent suction or pressure of air equal o rais-
g a colomn of water not fess than five dches i a
U-shape tube. Al branch pipes must enter the
main trunk pipe at an anele of forty-five degrees
or less; the main saction nr trimk pipe shall he
eithee upon the floor or heneath the floor on which
the machines are placed to wiich such wheels are
attached. Al hends, turns or elbows in such pipes
must be made with easy, smooth surfaces, having a
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radius m the throat of nat less than two dianiters
ol the pipe on which they are connected,”

Sec. 206265 placs upor the Dpartinent of Labor the duty
of supervising and enforeing those provisions.

Sec. 2062(-6 provides penaltivs for a failnre to comply with
the provisions,

L Rules and Regulations Adopted by the State Depatt-
ment of Health, Under authority of Sec, 249 of the Kentucky
Statntes, the Board of Health adopted rule 190, which reads -

“Every person, firm or corpuration operatng a
factory, mill, mine, quarry, store, vifice, worksliop
or work place of any descrintion, jucluding building
aid consiruction work, empluving one or more per-
sons to lahor shall make the following provisions
for the protection of the health of their empluovees
and the community fn whieh the establishment o
work 15 located: ¥ * * . The ventilation, heating
and lighting of the places of employment shall b
adequate and shall be maintained with it re-

gard jor the health, combort and safety of cmohi-
Leg, ¥ e A l o

Mhe State Buard of Health las alw made recommentations
for compliance with the ahue rule. Aiter enmmerating specific

requirements as 1o the amount of aw to be supplicd, the recom-
mendation continnes |

“Every such factory, mill, stare, oliiee, work-
shop or warkpluce should be kept free jrom gy’
or efflavia arising from sewer, drain, privy or ather
nuisanee b the premises. Al poisonaus or novions
Times o gases aristng from anv process, and all
dust of 2 character njurions o healih of e per-
sons emploved, which s created in the course of 4
maintactaring process, within such factory, mill or
workshop, should be removed, a5 ar a5 practicable
by cither ventilating or exhaust systems. ,

Yk kwry ’

i

Al decomposed matter and all refyye al any
warkplace which may become a nuisance or Mot
to heaith should he removed and disposed of, in <uch
a minier as ot to cause a nvisance; and all clean-
g shall be done, as far as possihle outside of wark-
g hours; but i done during working hours, should
be done in such a manner as to a\'oid the unneces-
sary raising of dust or foxious odors”

These rules are contained in a pamphlet cotifled “Rentucky
Labor Laws" distributed by the Department of Laboy of
Kentycky,




Mines and Mining (Coal)

¢, 273910 treats at length the method of ventilution, the
n to be taken where the ventilation is interrupted, maps
plans to be submitted for approval hefore any additional
ings are made, the amount of air to be supplied, the wim-
of men permitted on cach air current or split, and other
ers pertaining to ventilation, The section in its entirety
Id be cavefully serutinized by mine owners.

Sec. 2739-20 “Tn all mines accumnfations of fine
dry coal dust shall, as far as practicable, be removed
from the mine and all drv and dusty operating sec-
tions kept thoroughly watered or rock dusted or dust
allayed by such other methods as may be approved
by the Chief of the Depactment of Mings and Min-
erals.”

Children,

¢. 331a-1 prohibits the enployment of chifdren under four-
vears ol age inoany lactory, mill, workshop, meecantile
lishment, ete.

¢. 33ta-2 profubits the employment of children between
teert and sixteen vears ol age moany cactory, mill, work-
, mercantile establishment, ete., unless the emplover pro-
s an employment certificate,

¢, 331a-9 prohibits children under sixteen years of age from
ating or assisting in operating certain machines among
I are saws, wood shapers, planers, sandpaper or wood pol-
g machines, emery or polishing wheels, leather burnishing
tines, ralling mill machinery, ete; from working i any
esses i which dangerous or polsonows acids are used: {rom
ng in the manufacture or packing of pames, eolors, or white
cd lead: from working in occupations causing dust in in-
ns quantities; from working in the nanuitcture of danger-
ar poisotous dyes; and mumerous other occupations dang-
s to the life or limb or fujurivus o the health or morals o1
children. ’

Sec, 1312-13. “The walls and ceiling of each room
in every manuiacturing cstablishment where minors
are employed, shall be Jime washed or painted when,
in the opinion of the (abor tnspector, it shall be con-
ducive to the health o cleanliness of the persons
working thercin.”

¢. 331316 enumerates the penalties for permitting children
ork in violation of the Act.
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5. Sanitation of Food Establishments.

2060b-1 provides that cvery establishment used for the prep-
aration, manufacture, packing, storage, sale or distrihution oi
any food intended for sale must be properly and adequately
lighted, drained, plumbed and vemtilated, and conducted with
strict regard to the health of the emplovees and to the purity
and wholesomeness of the food.

2060b-13 enumerates the penaliy for a violation of the sec-
tions dealing with the sanitation of food establishments.

[l Common Law Liability,

As previousty observed in discussing the scope of the Work-
men's Compensation Act, the case of Jellico Coal Co,, v, Adkin,
supra, deiiitely decided that the Workmen's Compensation Act
was exclusive only as to such injuries as were compensable
under the Act; whereas, other {njtiries not covered by the Act,
for which there was a recovery at common law, are unaffected
by the Act,

In that case, a verdict for the plaintiff was afiiemed where
the injury for which damages were sought was  the
disability resulting from a disease known as endocarditis, an
inlammation of the heart, caused by the breathing of foul air
in a mine during the course of cmployment,

The negligence upon which plaintiif’s action was predicated
was the breach ol a statute which provided that no working
place should he driven more than sixty feet heyond a breakdown
except with the consent of an inspector. There was no claim
that such consent had been given.

The court affirmed the verdict of the jury in plaintiff’s favor,
declaring that since the defendant had failed to conform to 2
statutory duty, it could not rely on the defense of assumed risk:
and, furthermore, the plaintiff was not guilty of contributory
negligence as 2 matter of faw in continuing to work after dis-
covering the dauger of which he complained.

Royal Collieries Co, v, Wells, 244 Ky, 303, 50 S. W. (2d) 948
(1932), also involves an action at law for injurics alleged (o have
restlted from inhaling bad air in defendant’s mine. The cause
of action also arose before the 1924 amendment to Sec., 4880 of
the Workmen's Compensation Act, making injuries s0 sus-
tained compensable thereunder. In affirming a judgment for
the plaintiff, the court made an interesting statement regarding
contribuory negligence:

“ % A servant may know a thing is defective,
and yet by reason of his inexperience be incapable of
comprehending the danger from it. By continuing
at work the servant cannot be said to be negligent
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nless he not only knows the defects but knows the
lzmgcr, or by the exercise of ordinary care i the
xercise of his employment should know it (citing
ascs) There is 2 peculiar reason for applying this
ule in the case of a subtle poison pervading the air,
those effect is only known to the medical profes-
fon, or those who have studied the subject. Riteh-
n may have been willing to undergo the discomiorts
f a headache or the temporary sickness that result-
d from the mine, but it may be that he would not
ave been willing to take the risk of the noxious
ases if he had known their eifect on the constitu-
ion, and the danger of (lcmonng his entire vitality

{ he continged to work in the mine. The rule to be
pplied to an ignorant srvant should be more liberal
n the case of a subtle ageney like had air than
n the case of those phwc.xl t'mu,s like the want of
waps of the ceacking of a roof which lie could
Jainly see and any man of pradence would under-
tand the danger.”

acent case directle i pomt 15 Christopher's Admr, v.
n Stone Co., 258 Ky. 587, 80 S, W, (24) 590 (1935). The
was at law for the death of an emplovee caused hy the
ion of dust and smalf particles of limestone rack while
o for appeoxinately a year in defendant’s rock quarry.
tition alleged that the plamtiii did not know of the
- and that the defendant knew or should have known of
anger. The court held for the defendant on the ground
¢ petition was msufficient because the plaintiff had ak
a failure to provide a mask, whereas, there was no
- imposing such a duty upon an employer and the peti-
d not allege negligence of the employee. The court also
od that the fact that the work was hazardous did not
(he employer liable for all injuries to his empluyees but
or such injuries as were caused by his neglizence in
ing some duty owed the cmployees.

e these decisions, it is apparcnt that, except as modiicd
- Workmen's Compeusation Act, there is 2 common law
for disabifity resclting trom an occupational isease
| by the inhalation of dust i the course of employment
ed upon the negligence of the emploser.

sonal injury by accident” specifically mcludes injuries or
due to inhalation in mines of noxious gases or sk,
mly known as “bad air,” aud also injuries or <death due
inhalation of any kind of gas (Sec. 4880); therefore, it
clear that under Sec. 4960 an enplovee is dewied the com-
aw defenses in an action brought for such disability if
iployer has not elected to operate under the Act.
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The cffeet upon the employer's right to the common law de-
tenses, when sucd on account of silicosts, in case of his failure

to elect to operate under the Act as to silicosis, is not so clear
Sec. 4830 does not define silicosis a5 2 “personal injury b\y
accident”; Sce. 406 denies the common faw defeuses (o the
cmployer, m case of failure to elect to operate under the Ac,

“in any suit at lawe* * ¥ to recover damages for personal in.
juey or death by aceident” It therefore Appears to he an open
question whether the employer, not operating under the Act,
would be hasred the use of the common lay detenses 1 sued
on account of siheosts.

IV, Miscellaneous Matlers of Tnterest,

1. Statute of Limitations, By Sec. 2516 of the Kentucky
Statutes, an action for personal injuries or death must h-c
commenced within one vear after the cause of action has ac-
crud, |

2. Pending Legislativn. There are ay present no hills pend-
ing in the legistature relating to precautionary meastres to he
taken with respect to dust diseases, nor has any official

o strvey
of dust hazards or dust diseascs been made.
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CHAPTER XXII
MARYLAND

I, Workmen's Compensation Act,
| Statutes, Bagby, Annotated Code of Maryland, 1924,

Article 101, Sec. 1 through Sec. 65,

2 Adminjstration. The Act is administered by the State In-
dustrial Aceident Commission, composed of five members ap-
ponted by the Governor for terms of five years each. Com-
mimications may be addressed to the Commission at Balti-
more. Marvland,

3. Scope of the Act.
A Definitions,

Sec. 85 (6) provides:

X

Injury'" and ‘personal mjury.” as wed in the Act,
mean only accidental mjuries arising out of and in
the course oi emplovment and such disease or -
fection as mav narurally result therefrom.”

Atention 3 called to the phrasing “accidental injurics” as
contradistinguished from “injuries by acodent”, which occurs
in numerous Workmen's Compensation Acts.  The case of
Victory Sparkler & Specialty Co. v. Francks, infra, stresses the
importance of this difierence 1 phrasing.

The wording of this defimition would indicate that there can
be ne recovery by an employee under the Act for & disability
due to an occupational disease arising out of and in the course
af his employment.  The courts have, however, so construed
“accidental wjuries” as to include disease resulting from 2
condition negligently aliowed 1o exist; hence, disease caused by
fiegligence seems to be eompensable,

This constrnction was first announced in 1925 in the case of
Victory Sparkler & Specialty Co. v. Francks, infra. A\ careful
examination of that and subsequent decisions is necessary {or an
undersianding of the Marvland law,

B. Compulsory Character and Exclusiveness of Lizbility.

As @ means of specifving the occupations and employments
eovered by this Act, it designates, in paragraph 32, certain em-
playments as heing extra hazardous. There are forty-six sub-
paragraphs, and they enumerate practically every trade, busi-
ness, or accitpation carried on hy private employers, and they
melude specifically practically all industries where dust or
other forms of air pollution ar= to be encountered, Certain
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mon law, for it is not cansed by the employer's weg-
ligence. This decision, while denying the employee
an action at commion law for damages, still preserves
a right of recovery, wheee the employer's negli-
gence is the cause, by giving the emplovee the bere-
fit of compensation under the Act,

Disposition of the court tu expand the Workmen's Compen-
ation Act, by construction. 0 15 to covee all possthle situa-
ians, is ot in evidence in Atlantic Coast Shippirg Co., et al,
/. Stasiak, 158 Md. 349, 148 A, 452 (1930), where compensation
yas denied the claimant who develuped a hernia as a result ul
ifting tin plates onto trucks, The court concluded that he did

ot suffer accidental injury, for

“ 4 % dhore was no evidence that the injury was
caused by any nusual strain or by any condition not
incident to claimant’s ewployment,”

ln Gunter v. Shatp & Dohme, et al, 159 Md. 438, 151 A. (34
(1930), compensation was deniet the plaitii who was eo-
ployed by the defendant to mix bichboride and evatide powders,
having been s vugaged for three vears precaling the disability,
wd for theee vears beiore that m making other kinds ot
pwders.

Compensation was denicd on the ground that claimant had not
eccived an accidental injury withim the Act.

ln Cambridge Mfg. Co. v. Johnson, 160 Md. 248, 153 A. 283
(1931), the claimant was employed as the forcman of the de-
fendant i mixing poultey and dairy feed from September, 1923,
0 Octoher, 1928, The operation ni mixing the feed caused the
4ir to be impregnated with dusty at tiues quite thickly. The
claimant developed prlonare tuberethosts, which the medical
testimony shuwed was exaggerated by the inhalation of dusi
during his employment, The court refused compensation o the
grownd that this was not an accidental fujury within the mean-
ing of the Act.

In Sinsko v, A. Weiskettel & Sons Co., 163 A, 851 (Court of
Appeals, 1933), the ¢laimant sought th recover compengation for
the death of ber hushand, who had becn employed as a sand
blaster by the defendant. The deceased used a pressure gun in
2 small roum to clean fusty tubs with the sand. There was
only ong fan on the side, and auzone working there always -
haled & great deal of dust. One doctor ior the claimant testi-
fied that the decedent died from “pncumonaconinsis or oceu-

pational disease”

The court denjed compensation under the Act, saying:
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“ %% ¥ il the evidence shows it was an occupa-
tional disease, and there is no evidence of negli-
gence on the part of the appellees.” (Bold face type
fot in text.)

In Schemmel v, T, B. Gatch & Sons Co., 164 Md. 671, 166 A.
30 (1033), which involved the right of an employee to compen-
sation, under the Workmen's Compensation Act, for a cerebral
hemorrhage resulting in a disability, the court, in holding for
the claimant, reviewed and reaffirmed its definitions of “oc-
cupational disease” and “injury” as follows:

“An injury may be said to arise out of the em-
plovment when it results [rom risks or perils pe-
culiar to and inherent in the nature and seope of
the work and its obligations, Schneider Workmen's
Compensation, Sec, 202, but it is only compensable
under the act where it is accidental in character.

So an occupationa} or industrial disease resulting

from conditions necessarily incident to the occu-

pation, while it may be said to arise out of the em-

ployment, is not compensable, because it is not ac-

tidental, Gunter v. Sharpe & Dobme, 159 Md, &4,

151 A, 134, while a disease, even though gradual and

insidious in its approach, which i3 caused by cas-

ual unexpected conditions in the employment which

increase its hazards, but which the employee is not

hound to anticipate not only arises out of the em-

ployment, but is compensable, hecause it is aceidental

% (citing cases)” (Pold face type not in text)
Hence it appears that the Marylund court adheres to its unigue
construction and holds that disease caused by negligence is
“accidental injury” and therelore compensable under the
Workmen's Compensation Act. As previously stated, such right
under the Act bars 2 common law action, if the emplover cont-

plies with the Act,

II. Other Statutes.

1. Mines—Article 80,

Sec, 09—This section is quite Jong and should be consulted
with respect to the character of ventilation required to carry off
gases and provide adequate iresh air. This section provides
certain minimums and atso requices compliance with any order
of the District Mine Inspector as to the furnishing of fresh air
in excess of the statutory minimums,

Sec. 17-This section defines “gas” as used in the mining
statutes,

The foregoing sections do not place any statutory obligation

1)
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nine operators with respect to dust hazards.

rs--Article 100,

This prohibits the employment of any child under 16
ge in 2 long list of enumerated industrics, neluding
y those where dangerous and poisonols acds are
occupations causing dust in injurious quantitics.
_Tlis section prohibits the employment of any child
sears of age in certain classes of employment, includ-
ularly the aperation of emery wheels or in operations
; abrasive polishing or buffing wheel articles of the
als or iridium are manuiactured.

¢ Statutes

re 10 other statutory provisions with tespect to work-
| factories creating any specific duty an the part of
in regard to dust elimination, ‘

mon Law Liability.
ht of the cmployee to recover damages for a diseased
caused by the negligent acts of the employer is dis-
some length in a preceding section of this chapter
ith construction of Workmen's  Compensation Acts.
lusion is there cxpressed that the common law right
ry tor discase due to the negligence of the employer
\ Marvland prior 1o the cuactment of the Workmen's
tion Act, aud that it «ill exists where the anployer
rovide compensation as tequired by that At There
 indication that the Maryland courts recognize the
¢ employer ta furnish a reasonably saic place to work
air pollution, from dusi, gases or otherwise, 15
ich the employer must ke into considleration. This
od by several deeisions, » few of which we will cie
ative:
. Flanaegan, 11 Md, 481, 74 4, 818 (1909). [n thns case,
were sought Dy an emnloyee who was overcome hy
 gas while excavating 2 trench for 2 sewer, Al
e plaintiff did not recoves damages. the court recog-
wsnal common law principles of hability in this de-

s¢ of Victory Spatkler & Specialty Co. v. Francks, 128
s discussed at Tongth in a preceding sectien of this

cellaneous Matters of Interest,
tute of Limitations,
nd Code, Article 57, Sec. 1, provides that actions ior
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personal imjury from negligence must be brought within three
vears from the time the cawse of action accrued.

Article 67, Sec. 2, requires that actions for negligence caus-
ing death must he commenced within twelve calendar mariths
after the death oceurs.

2 Rules,

Under the Workmen's Compensation Act, the Commission s
authorized and directed to formulate rules and regulations for
the safety of employees and the prevention of accidents in oc-
cupations covered by the Act. Copies of such rules, i and
when adopted, may be procured by communication with the
State Industrial Accident Commission.




employments are excepted, but the exceptions may be con-
sidered immaterial for the purposes of this survey,

As to the vccupations and employments enumerated m para.
graph 32, the Act is compulsory (paragraph 14) and, by joint
¢lection of employer and employes, those not coming within the
pccupations enumerated in paragraph 32 may become subject to
the Act. The compulsory character of the Act consists in the
requirement that every emplover subject to it shall pay or
provide compensation according to the schedules of the Act for
disahility or death of the employee resulting from accidental
personal injury.

The liability of the employar so prescribed is exclusive
(patagraph 141, In other words, the employee has no rights
agaist an employer, subject to the Act, except such rights to
compensation as are prescribed in the Act. But this rule does
not hold if the emplover fails ‘o secure the payment of com-
pensatian 35 required Dy the Act. 1 he does so iail to secure
the payment of compensation, the injured emplovee, or, in case
ol death, lis legal representative, may, at his option, elect to
cliim compensation or to maintain an option in court for
damages. (1§, under these circumstances, the employee resorts
fo the court m an uction tor damages, the emplover 15 denied
the commen law defenses oi fellow servant, assumed risk, and
cantributory negligence, :

[n so far as occupational disease 15 concerned therefore, the
erployee ean recover only e compensation speeidiod i the
Act (when the vccupational disease 5 oompensable at all), but,
if the emplover fails to secure the payment of the compensation.
the emplovee may then pursue any common faw remedy which
he otherwise would have had,

4. Court Construction,

In Victory Sparkler & Specialty Co. v. Francks, 147 Md. 368,
128 A, 635, 44 ALR 363 {1525}, the plaintiif, 3 young gitl,
hronzht an actim at law for wpuries sustained by the eradual
eontraction ot phosphorus polsoning esulting from the inhala-
tion of fumes aud gases weongrully and negligently permitted to
be collected where she was employed hy the derendant in making
fireworks,  She was exposed to such fumes and gases during
the years 1020, 1922 and 1923, The emplover's defense was
that her disability was an igury, within the terms of the
Workmen's Compensation Act, that her sole right of recovery
was the right of compensatiou, and that she could not maintain
this action for damages. The plaintiff was given judgment, in
the trial court, for $22500,

—
=
(=3

Ou appeal from that judgment. two issues were considered
by the reviewing court: (1) Was the employer liahle at common
law to the servant if her injury was not compensable under the
terms of the Workmen's Compensation Act, and (2) was ot
the discase of phosphorus poisoning an injury outside the pur-
view of the Act?

In answering the first question, the court discussed, at leagth,
the recitals in the preamble to the Workmen's Compensation
Act and the peculiar wording of several sections, and cone
cluded that alt rights o employees 1o recover against the em-
ployers were merged in the Workmen's Conpensation Act; that
it provides the exclusive remedy; and that no right of common
faw recovery longer exists for any purpose against an emplover,
in Maryland, who complics with the Act

By inference, at least, the decision recugnizes that 4 common
law right of the employee 1o recover for g diseased condition
which was due to the negligence o the employer did exist prioe
to the passage of the Workmen's Compensation Act. It mav,
thereiore, be assumed that the employee still has sueh right r.u'
action for common [aw damages, wnder Section 14 of the Act,
if the emplover fails ta secare the payment of compensation,

In auswering the second question as to whetier ar ot the
disease of phosphorus poisning was compensable nnder he
Act, the conrt so duiines vecupational disease as 1o limit it 1o
disease which arises from cavses incident to the occupation or
calling which has its origin in the fnherent mature or mode of
work, and which is the vsual rezult or concomitant,

If the discase is not the customary o natural vesult of the
profession or industry, per se, hut s the COmsCgNeRce ol sume
extrinsic condition or independent agency 1in (his case, 1o
employer's negligence), it is not, the caurt said, an oceupations)
disease at all in an accurate sense; it is then an “aecidentil
imjury,” 1. ¢, an injury oceurriing thraugh the “aceident” or
“chance” of the employer's negligence.

This reasoning brought the disability complained of wihiy
the Workmen's Compensation Act and limited the claimant to
the compensation provided in the Act The judgmeat was
therefore reversed, and she was demied any recovery, except
compensation.

NOTE:

‘It will he observed that the definition of “occupa-
tional discase” adonted in the ahove case s the one
identified as “Definition No. " i Chapter 3 of this
survey, For occupational disease so construed, the
emplovee has never liad a right of action at com-
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