Worker injuries—Applications
of criminal Hability

bv George A. Peters

pnmary work objective the prevention of incidents that

could result in personal injury and property damage.
However, despite the efforts of safety speciabsts, we
know that injuries and losses do occur. The question then
arises: “‘Could the safety specialist be held personally
liable for those injuries and losses?’’ Obviously; this is an
issue of considerable importance to the safetv specialist,
since no one wishes to face even a remote threat of per-
sonal iegal entangiement.

The answer is that safety specialists can be held liable in
several different ways, just as other professionals (such as
lawvers, physicians, and accountants) can be held legally
accountable for their actions or failure to act For the
safety spedialist. there are several key hazards, but the

tmate nsk is low for most persons and aimost non-
existent for those who take the tme to engage in the
“'seli-protective practice’”’ of tneir occupational specalty.
We will now discuss these possible threats to the safery

It is a common belef that safety specialists have as theirr
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speciabst and how he or she might avoid trouble by
reievant forethought and appropriate liability avoidance
behawor.

Some examples

In Cakformia, the Svimar tunnel methane gas explosion,
whicn cost the lives of 17 workers, resulted in State
prosecuson and the sentencing of the project manager to
imonsonment for 20 vears and the project safetv enqineer
to a term of 18 months. That is, the trial court found the
sarerv director cnminally liable.

As 1 most cases of cnminal conviction for safetv of-
fenses whether in adminustrave law courts or 1n the
cnrminal courts. there are frequent reversais of the conwvic-
ton reguctons In the 1nibaj sentence, or a substwutbon of
2 suspenaed sentence.

Afer avil actions agamnst safetv engqineers, the insur-
ance indusTv and manufacturers’ lobbwists have been
very successful in negotating state code or ieqisiabve
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responsioiliny.. This had ied 10 some compiacency among
saterv specialists who have been quick 10 cite the rever-
sals. reducnons. and changes in the law.

However. it is more prudent to rememnbes the basic
pnnaple of criminal law: that 1s. that there must be some
advance nobce of what constitutes a criminal offense. The
Jaw must be prospective, not retrospectve, with ample
warning of the threatened punishment for proscribed be-
havior. Since the Sulmar tunnel disaster occurred in
1971, scme 13 vears ago, there can be no surprise today,
the basic concept of ecnminal sancbons under state Jaw is

cleariv established by that case and manv others.
In tact, cnminal sanctions have been discussed for

nearly two decades and most recent federal safety legisla-
tion has included some criminal or penal provisions. For
example, the 1971 OSHA cnminal penalty provision
under Section 17(e) for willful violation of a standard or
regulation resulting in death, Section 17(f) for advance
nobce of an inspecton, Section 17(g} for making false
statements and reports, and Section 17(h) for killing an
OSHA inspector.

These provisions may seem to have been sporadically
or weakly implemented, hence no real cause for concem.
Again, it is better to perceive this situation as an advance
wamning. The machinery of law is in place. there has been
advance waming, there is public acceptance, and en-
forcement could quicklu and easily change.

Imagine what might happen if there were a sudden
change in political philosophy or perceived self-interest
among some of our major elected or appointed officials.
Assume for a moment that there is a special fact situation,
to a safety problem, given spedial focus and public inter-
est under the limelight of intensive media coverage. Think
what might happen with an increasing knowiedge and
competency among reguiatory and enforcement person-
nel. Don't underestimate the influence of public expecta-
tions.

The caveat is: Don’t use examples of past implementa-
tion of existing criminal sanctions as a guide to govemn
your behavior; use it as a waming of what could happen if
the pitfalls are not avoided in the future.

Remind corporate managernent that good safety prac-
tices can avoid situabons such as the 1983 Cook County
(Ilinois) Grand Jury indictrment of five corporate officials
on charges of murder and involuntary manslaughter.
Cyanide poisomgv?wm&h_a%fs‘mamoboﬁ
wamings were removed from shipping drums, among

other unsafe conditions and practices, can result in unfa-

vorable publicity and possible criminal convictions. __—/
Generally, in such cases, there has been a history_of
violations sufhcient 1o demonstrate-knowledge orintent
and those held acgountable are those who had the power
to stop the violations. The basic caveat to remember is
~that the threat of cnminal or penal sanctions is far more
efiective. than avil or monetary sanctions. in motivating
some reluctant members of corporate management to
esablish a meaningful safety program. Do not forget that
civil actions invanably follow cnminal charges and require
iar—tessn—terms Ol _proof_or. evidence. It is a double-

.‘a?eazd penalty. .

An interesting example about which to speculate is the
stockholder’s denvative lawsuit against a major automo-
bile TTanUTaChTer, Telatve-to-allegéd Gelective brakes in

CTL026549

ouer 2 milno” veniz. The Ziv aweyn zLedes TEus 2ns
CTTHNZ DENAVICT NI 2SI 17T eIl S2Teoer 2gQine
iNre¢ CUTTen: anc 1rec 107MC" exesunive: G INeé COMOra-
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producnon of the vehicies. after knowieage of the satety
aefects, and furmished incompiete or faise data to feaeral
agencies. This lawsuit 1s an attempt to shif the corporate
losses. due to product hability and recalis. 1o the respon-
sible executves, so thev will have to repay the losses to
the corporanon with the ulumate result that the stock-
holders will not suffer diminished dividends.

. .. injuries and losses do occur ...
Could the safety specialist be
held personaliv liable?

—

Query: Does this mean that anyone injured from such
alleged vehicular defects could claim that the injury was
caused by an intentional act of a company official? Such
intentional or criminal acts may seem outside customary
insurance coverage and outside the legal protection af-
torded bv the corporation. Does this presage another
Pinto-type trial?

The caveat to remember is that any local prosecutors,
under existing smatute or common law, could institute
near criminal or cnminal actions if they have the courage,
ambition, facts, and finandial resources to do so. Thus, we
need to understand some fundamental concepts regard-
ing the common law before we swarnt to outline your
counterattack or personal precautions to such threats.

Basic concepts
Those who may get into trouble often seem characterized
by certain identifiable attinudes such as the following:

First: Indifference,obliviousness, and unawareness.
These are the peopie, when troubie hnally surfaces, who
say "'l didn't know" when evervone knows that the law
clearly hoids that “ignorance of the law is no excuse.”
Obwiously, ignorance of the law is to court disaster.

The ubal remedy is simple: Gain some basic under-
standing by reading introductory publications {such as the
ASSE publication, Safety Law?), then open up channeis
of communication with your company lawyer or other
lawvers. and then try to get some practical expenence
from claims handling and relevant Jawsuits. You need not
become a ‘‘jailhouse lawver” to become suthcently
aware, informed, and sensitized to know what to avod
and what to do.

| would suggest that safety managers will leamn they
cannot hope to have sufficent technical knowledge in-
house once they leam the legal requirements of thew .
posison. Thus. the second remedy _is to_utilize the re-

. sources of vaned saiety consultants, on some rewner
| basis. both jor access to this specialized knowledge and
! for some proof that the safety manager exercised reason-
" abie dibgence in aremptng to obtan all the pertinent
. life-saving informaton that was then avaiiable for use

*  Salesmen and insurance loss conwo! personnel have
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company lawver or an inaepenaent sater consultant can
do to help him do a benier 100 and avoid possnble habilirv.

Second: Passivity, compliance. anc dependencv
There are some people who seex to avoid responsmxlm
bv sauving 'l onlv do what they teli me to do ” Yet. we ail
know that the Nuremberg war criminals mals. more than
35 vears ago (in 1946 and 1949). clearly established the
fact that each individual is responsible and accountable
for his own actons. despite anv claam of acting under the
orders of higher authon.

A war cnminal mav bindly foliow orders or fail to
assume responsibility when the logical consequence is the
loss of human life or ncapacitating injunes to others.
Acquiescence bv silence and inacton, when others would

Can there be civil
or criminal liability
for the saferx professional?

e ————————r

speak out or take action, is a form of voluntary participa-
ton in what might be considered wrongful and bilame-
worthy behawvior.

Under the law, it might be difficult to shift the blame to
others, be they top management or line supervisors,
when reasonably precautionary measures that could
have avoided foreseeable harm could have been insti-
tuted by the safety spedalist This assumes, for purposes
of argument, that the designated safety specialist is sup-
posed to be the expert in his field, that he is the imphed
custodian of the life and health of other workers, and that
he is the person upon whom all others rely, to some
degree, for appropriate safety inforrnation and guidance.

In other words, how would such arguments and legal
theories influence a jury. as contrasted with some safety
specialist's testmony that he only did what he was told to
do and that he did not propose, in writng, any other
course of action to the managers controlling his activity.

The remedy is su-nplcz The safety specalist should as-
sume a role o_f__prof nsibility. He shouid in-
form_management of what should be _happening. why,
and how. in terms that are meaningtul to them. effective
in terms of safety performance and liability prevention for
him and the company, and that fulfills his legal obliga-

Bons. He should avoid blameworthy passivity, a compli-
ance mentality, of ‘excessive dependency on othersin the
discharge df his protessicrial | responsitilifes ™ )

A jury wil not demand the impossible. but they wil
seek to determine if the safety specialist's acts or failure to
act were reasonable under the arcumstances. Simply
sated. all that is required is reasonable behavior in the

des of other citizens and there will be no finding of legal

ulpability, legal fault. or Lability under the reasonabie
man standard or conduct

Third: Obstinacy, culpabilitv. and recklessness. These
attnoutes seem to make the difference berween those
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However. the standard of behawvor that could result in
cnminal or penal sanctons is much more dewvant or
exogeme because impnsonment 1s a more severe form of
social punishment. The standard of behawvior 1s expressed
in terms of gross and reckless conduct. wanton and inien-
nonal harm. a dégree of carelessness that amounts to the
“willful or indifferent disregard of the nghts of others,
obstinate foolhardy rashness. a culpable disregard of the
harmful consequences to human life substantaliv certain
10 occur. acts of a2 wicked and corrupt nature with the
intenton to do evil, doing forbidden acts deliberately and
with knowiedge, and behavior of such a flagrant nature as
to show utter disregard for the safetv of others.*:- In
other words, this is an extreme form of negligence. Since
the punishment is severe. a higher standard of proof is
required and a unanimous jury verdict must be achieved
bu the prosecutor.

Obwiously. the penal codes of all 50 states vary and
there is a universe of legisiative statutes and derivative
agency regulations at the local. state and federal levels.
There may be more exposure to the criminal law of
foreign countries that vou suspect.** Thus, it is a tunda-
mental caveat that we conform our benavior to general
principles of law rather than the letter of the law for one
state or federal agency. Don’t walk the thin line. It may be

illusory!

Recapitulation

Let me summarize what has been mentioned or implied

so far:

1. Your personal attitude is most important. You should
perceive that the law consists of social rules designed
to protect vou and others from unreasonable risks of
harm. Attitudes that lead to a distegard f those laws,
dewviant social behavior. and harm to others mav result
in legal action 10 punish vou or compensate those™ <
harmed. Conversely, attitudes of attempted confor-
mance, assumption of social responsibility, and gen-
eral good faith are meritorious, mitigating. and the
hallmark of those who need not worry about liabiliny
or lihgation.

2. Can there be civil or cniminal liability for the safety
professional? Yes, all the laws are in place. Have there
been verdicts against safety specialists? Yes. Does 1t

*The foliowng jury instruction 1s now used m Californie to dehne the
term cuipable neghgence

The term. “cuipabie negiigence’ means condua which 18 more tnor
ordinary neghgence. Mere inanenuon or misaxe in juggment 15 no:
culpabie neghgence.

Cuipapie neghgence means condua which 15 aggravaied or reciuess
It mus: be such o depanture from wha@ would be the condua o' or
oruingniy prudent person under the same CIrCUMSIGNCes as Lo be n.
compatibie with o proper regard for human hfe It requires knowieage
aQual or mputed. that the aoct tends 10 endanger anotner s life Wnetner
or not an aa constaines cuipabie neghgence must be aeterminea rom
the act zself. not from tne consequences of the o
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ancrease. When? That depends on uncenain ang un-
“Aredictable factors such as changes in natonal political
philosophy relative to enforcement policies and pro-
icedures; mecia coverage inciuding the depth and
,guality of investigative reporting: general public
.awareness. interest. and a@tation regarding perceived
. saferv 1ssues and events, whether some iocal cnminal
prosecutor hopes 1o make a name for himself: or

" whether an enterpnsing plantifl attomey bebeves there

1s some advantage or need in naming indiniduals as
party defendants under novel theories of law.

Who will be caught up in lisgaton? Very few safety
professionals, since most have minimal or wirnually
non-existent risk. There are some moderate risk safety
professionals, by wirtue of their unique aircumstances,
but they can and should take imely defensive precau-
ions to minimize their risk.

There are a few high risk individuals who create
their exposure by their atitudes or ignorance. We
know that ignorance can be quicklv cured by appro-
priate and sufficient information that is acted upon.
The attitude problem is more difficult, like the au-
tomobile driver who often runs red lights at intersec-
tons without receiving citaions or getang involved in
a serious accident ... until the seemingly unlikely
event occurs to him.

The safety professional cannot avoid liability by inac-
tion, evasion of responsibility, or passive conformance
to the direction of his work supervisor or printed safety
regulations. An affirmative role mav be demanded by
the reasonablé expectations of those wno justfiably
rely upon the proper job periormance of the safety
professional.

It s the safety professional’s personal responsibility to
become_niormed as fo_the nature_of_his duties, the
character of his obligations, and the kind of knowl-
edge that is required to discharge those duties and
obbgatons. If he does not know, he should ask some-
one._There should be reasonable aligénte i his in-
quury or search for knowiedge. He should seek assis-
tance, where necessary, from inside and outside his
company, from unbiased independent safety consul-
tants and impartial lawyers. Closed shop bias can be
dangerous, so listen to all sides of an issue before
choosing a wise course of action. Informaton should
be acquired as a preventive measure, not just as a
cormrectve acton after initial harm has been identihed.

The safety professional should consciously attempt to
keep atireast of his legai dunes as they are defined in
fhe cours . . . not just the admimiszabve couns, but
the civil and cnrminal cournts. While pnor notice is re-
quired for penal sanchons. civil actions are determined
by “tomorrow’s law" or law in effect at the time of
mal. so the wend of law mav be impontant lf vour
services, products, or company relate to a foreign
country. their law mav be quite different and far more
severe or harsh than the laws in the United States.
Obwviously, the safety professional cannot spend too

Have thiere been verdicis
against safenrr specialists? . ..
Does it happen frequcnt}v?

much tme trving to leam about the law. but he can

establish good communicaton with lawvers in order

10 get a correct general picture of where the legal

minefields mayv be located. He can read the law-

related articles published in safety journals and pubili-

cations during the past 20 vears so that he can better,
communicate with lawyers by asking the nght ques-

tions and comprehending the legai advice that they
are giving. Some legal books or a law-oriented file in
vour office, work station, or at home could provide the
ready reference needed when quick deaisions must be
made.

. The safety professional may be committing a form of

prolessional malpracnce or lack of professional re-
sponsibility if he attempts to fight against or refuses to
accept the reality of legal concepts; such as, foresee-
able human misuse, abuse. and improper repair or
maintenance. Why? Because those human error con-
cepts vitally affect the way a safety professional con-
ceptualizes accident investigation, accident causation,
and the techniques by which accidents may be pre-
vented in the future.

Similarly, legal concepts of informed consent are
important when determining the adequacy and suffi-
ciency of wamings, safety instructions, worker train-
ing, hazard communication, and the worker's right to
know of safety and health risks that he may en-

counter. The legal concepts of acceptable risk, unrea- \

sonable danger, risk-benefit criteria, consumer ex-
pectations, and excessive preventable danger are es- |
sential in makung a determination whether something/
is legally safe or unsafe.

Thus. safety and the law are intertwined in the area .

in which they overlap and interact Therefore, the
safety professional has a unique responsibility to be-
come familiar with safety law since it helps him in
making dailv decisions as well as helping him avoid
legal entangiements.

. Let's assume the worst does happen and you do

become involved in the world of lawvers, lawsuits,
and courtrooms. Have vou prepared vourself? Did
VOU get any prior experience as an expern wimess so
that vou are better able to handle yourself in those
saange surroundings and procedures?

Did vou achieve some type of state regstation

(P.E.) or board certificanon (CSP) that would suggesi™

to the jury that your basic qualificatons to prachce
have been evaluated by an independent recognuzed
enaty? Can vou demonstrate that vou understand the
basic concepts, pnnciples, and techniques of the
safety profession so that you sound credible or behev-
abie to a jury?

Did you institute or implement a detailed, ali-
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. Your Next Move
is to a CSPF.

The Professional practice of Safety requires
the application of many disciplines in-
cluding the fundamentais of: |

Ay

u Applied Sciences

B Fire Prevention

® Environmental Controls

R Product and System Safety

B Program Management

¥ Facilities and Equipment Design

The Certified Safety Professionals designa-
tion, the recognized measure of a profes-
sional’s qualifications, allows You to make a
personal statement about your specialized
experience and education. 1

Prepare Yourself Now For Your Next Move!
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exactiirhow They weré pulinto actionn® Dovou have 2
safet{"Tibfany anc other sources o tecnmical safery
informaton so that vou could keep informed and
quickly locate appropnate rejerence information?

Are vou » member of the appropnate safetv profes-
siondl"assciabons that keep vou aoreast of the jatest
devélopments” and’ discoveries iri” vour™ Tield o en-
deavor? Do vou keep 2 hist of saietv conterences and
professional meetings that vou attend?

Do you keep a record of whom. when. and where
vou consult”and” the Thahers dealt with relatve 1
‘cribcal safety deaisions or acbons so that vou will have
proo{ o! the reasonableness of your achons years
later? Do vou keep a permanent record, in your home
or safe deposit box, of critcal safety problems where
vour efforts or recommendations, made with reason-

able_diplomatc_persistence, were- ignored or over-

«Jidden by others?

In other words, if litigation does develop some time
in the future. will you have access to some records
and, therefore. demonsmate a good memory of the
events? If vou do not have appropriate records, will
vou appear to have memory gaps, lack of pertinent
knowledge, or show such confounding of the facts
that you do not seem believable or truthful? Will the
absence of records seem to the jury to be a conceal-
ment or a destruction of evidence? Will the members
of a jury or the judge perceive your responses and
demeanor to be less than forthright, uncerrin, or
even incompetent?¢-’

Do not depend upon others in terms of vour de-
fense; the lawyers can only do so much; they must
depend upon you for the ammunition and convincing
testmony! Thus, you can be your own worst enemy
or your own best fnend in anticipating your role in
future litigation. Therefore, my message is to be
forewarmned and arm yourself by adherence to a de-
fined, debneated, and socally accepmbie sense of
professional responsibility. Your future is in your
hands and with forethought there shouid be no signif-
cant risk of civil or aminal hability. &
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