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Official Court Reporter

BE IT REMEMBERED, that on the 9th day‘of January,
1986, the same being one of the reéular judicial days of said
court, the above-siyled cause came on regularly for hearing
before the HONORABLE RICHARD P. GOLDENHERSH, one of the
Judges at the St. Clair County Building, 10 Public Square, in
the City of Bellevillg, Coupty of SE. Clair, State of
Illinois. Whereupon the following proceedings were had:

COURT CONVENED:

" THE COURT: Good morning.

DR. LOURENS ZANEVELD
(being calied as é witness on behalf of the'Defendant, having
resumed the stand; having been previously sworﬂ, continued to
testify as follows)

RECROSS EXAMINATION

BY MR. REX CARR
Q. Dr. Zaneveld, you testified as to the table number

II that was contained in the chapter in the book, that you
contribuﬁed to that book, do you recall that, Plaintiff's

Exhibit 1682, and you have a copy of that there?

A, No, I don't.

MR. CARR: And also we will need Monsanto Exhibit

1406, which is the Grant Lab for comprehensive sémen
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analysis,

A, I have a copy of that one.

Q. All right, He has a éopy of that.

A, Yes, sir.

Q. Now, Doctor, I think you testified as to the
Plaintiff's Exhibit 1682, that-is a table number II from your
chapter, is that you -~ that tﬁat was up-déted at the time it
was —-- that it was current knowledge at the time it'Wés"
published and that you subsequently changed valdes,in
accordance with what you learned thereafter, or én opinion
that was changed thereafter and that your Grant chart, that
is Monsanto Exhibit 1406 was prepared in 1985, and that it
contained your current opinions ahd beliefs as to those
normals, is that correct, sir?

A, Yes, sir.

Q. | I'd like to have mérked, if I might, this chart.
It's 1716, Doctor, and, as you can see, it's a comparison of
your Table I, 1977 values‘with your Grant 1985 values.

| MR, NEWBOLD: May I see that, Mr. Carr?

MR. CARR: VYes, surely.

Q. And I'd like to ask you sdme questiohs-relative to
that. Can you see it that way, Doctor?

A, Closely, yeah, that's better, much better, ?és.

Q. All right. Doctor, the Table II values appear in
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the‘left-hand column and the Grant 1985’values appear in the
right-hand column, is that correct, sit?‘ |

A. Yes, I have a li;tle -~ I have a little trouble
with your heading, but let me check tha:.

| Q. Well, I'll go over each one individually.

A, Okay, fine, I thought you wanted me to check the
éhatt.

Q. I ask -- I'm not asking you to agree to‘the values
at':his point, but I'll cover it with you; And if you would
look to your Table II for your complete liquefaction time of
five to twenty minutes, that is correc:, isn't it, sir, in
your Table II?

A, It was normal data. )

Q. Ifm sorry, could you look at Tablé II that'YOukhave
before you and see if it's not entered theré'from'your normal
data that it was five to twenty minutes of complete
liquefaction?

A, No, sir, your chart says normal average, not normal.
data.

Q. Well, didn't you testify that no?mal datum was in
fact normal averages?

A, I don't -- I said what you usually £ind in the
population, sa I would not say that's an average per se, it'é

what you usually‘find. I don't know what the outlyers are.
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| ‘What I explainedv-—b

Q. Doctor, I'm not askxng for another explanatlon. :

‘|You have explained 1t»and.you have used the_term normal

aQerages}‘have'YOuthot, sir?
A. I have USea the term norhal ave:age-in a‘Grapt '
ehart,kyes, sir; | ﬁ
' .Q.‘ And w1th respect to the llquefactlon tlme, that‘
would- be your Table II, that would be what you: would call
your no:mal datum, correct,_51r? | | |
A, That's correct.
0. f.In'1977 youexéectedthat_a hetmai”semen sample
woula'liquefy in five to twenty minutesé N B
A, Yes, sit, nofmal seﬁen sampleACOUId liquefy within
one hoﬁr, that's what I explalned in the text.
Q. I ll get to that in a moment; but ‘what you sald in
19 -~‘yourlnormal datum for llquefaction t;me was 5 to 20
minﬁtee,'waS»it not, sir?
| A, That's correct, sit.
,Q; Now, in Grant, in 1985, you cbanged that rather

than 5 to 20 mlnutes, you now say that your normal, and you

"don”t use»the word normaljaverages as I will agree,’but your
~ |normal is less than one hour, correct, sir, or equal to, less

‘|or equal to one hour?

A, May I élarify this, sir?

[ %]
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Q. If you could just answer my question.

A, Nb, sir.

Q. Have you not got complete liquefaction time in
minutes to be less than or equal to 60 minutes?

A, That's coirect, sir,

Q. All right. And to be completely correct, we should
have entered here in that column equal to or less than,r
correct, sir?

A, That's correct; sir. Again that's not an average,
that's a normal range. However, that's what I wanted to
state.

Qe Doctor, if you don't mind; we will never finish
with.you if yoh volunteer answers wﬁere I haven't asked for.
If I mislead you in any way, the Court will sit on me,er.
Newbold will object, and Mr; ﬁewbold can bring out that which
I have miéled'you in. Do you understand that, Doctor?

A, Yes, sir.

Q. The -- I'1l1l put here in patenthesis, so there won't
be any misunderstanding about it, the'language that you've
used, normal datum?

A, Okay, yes, sir.

Q. All right, Doctor?

A, Yes, sir..

Q. Now, Dr, Zaneveld, s0 you did make, and you did
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believe, that there was a change in what would be nprmal_for

hour} did
A.
Q.

it, sir?
A,
0.

to twenty
A,
Q.

A,

Q.

"cémplete.liquefaction, you extended it in effect to_about.one

you not, sir?
No, sir.

Five to twenty minutes is less than an hour, isn't

Yes, sir.
But it's =-- and you have ~-- you eliminated tﬁe five"
minutes in your Grant repottg didn't you, sif?

You mean I did not state it?

Sir?

You mean I did not state it in the Grant report?- '

No, what I said, what you put in your Grant report

you eliminated the reference to, or did not put in, five to

twenty minutes, you said simply equal to or less than ohé

hour, didn't you, sir?

A,
- A,
Q.
A,
Q.
A.

Q.

That's correct, sir.

And that is a modification, isn't it, sir?
From the previous table?

Yes, that's what we ére comparing it to,
Certainly.

That is a modification?

Yes, but not ih my opinion.

Sir?
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A. 'Not in my opinion.

Q. Doctor, I'm not asking you your opinion. Your
counsel has the right to ask you‘yoﬁr opinion. I'm simply
asking you what you have published, not what you said in this
codrtroom, but what you have published for us to read, sit.

A, Okay.

Q. What you published for us to read, for the doctors
to read, and the doctprs at Grant to read, is the Chapter in
the book and thé Grant laboratory sheet, correct, sir?

A, Yes, sir.

Q. All right. Now, Doctor, the next thing that we
have entered here is volume, and the volume in your Table II
you report thé nérﬁal datum for volume, well, you say it
avetages 3.5‘milliliters, don't yod, sir?

kA. That's correct, sir,

Q. | And in your Grant sheet,_you say normal averages
3.5 ﬁilliliters?

A., That's correcﬁ, sir.

Q. So you are saying basicallj the same thing, aren't
you, sir?

A. That's correct,

Q. The next item is the pﬁ factor, is it not, sir?

A, That's correct.

Q. In your table you say the normal datum for the pH
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is 7.2 to 7.8, did you not, sir?
A, That's correct, sir.

Q. And in your Grant table you séy the normal average

|is 7.2 to 7.8, don't you, sir?

A, Yes, sir.

Q. You say- the same thing withjbasically no change,

{did you not, sir?- For your normal averages?

A. No, sir.

Q. Doctor, did you use £he.vord no:ﬁal average 7.2 to
7.8 in your Grant?

A. Yes, sir.

Q. 1406. And did you use the words normal datum, 7.2
to 7.3 in your Grant, in you:-Tabié 112

A. That's correct, sir.>

Q. And Doctor, on sperm concentratioh, if you will,

isir, in your table for sperm concentration, you have an

' avetaging in your normal datum column of 90 million-per

milliliter, do you not, sir?
~A.. That's correct, sir,.
Q. And, in your Grant table for your sperm count per

milliliter, under normal average, in a —-- you have 50 million

|per milliliter, 'do you not, sir?

A. That's correct, sir.

Q.- So you have reduced your normal average in your
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table from 90 million milliliteré in 1977 to 50 million

-milliliters in 1985, have you not, sir?

A, That's correct, sir,

Q. Now, Doctor, over on the other side in ybui Grant
téble, do you have in a column marked normal, greater than or
equal to 20 million sperm per milliliter, do you not, sir?

A, Yes, sir.

Q.’ And, Doctor, that is your reference for ybur
expectation of fertility, isn't that correct, sir?

A, No, sir, normal infertility are not necessarily
reléted, We have discussed that. |

Q. We have discussed it, Doctor. Your greater than
twenty =-- greater or equal tq 20.million milliliters per
million sperm per milliliter is based upon the studies that
you described earlier, that some 20- percent of men can get
their wivés‘pregnant having less, having equal to or less
than 20 million milliliters, have you nbt, sir?

A, That was a primary reason, yes, sir.

Q. And that is the datum upon which that normal column
entry isimade. isn't it, éir?

A, Correct.

Q. But now that doesn't take away from the normal

laverage for sperm count, concentration, does it, sir?

A. No, sir.

10
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Qe You are describing two different things, aren't

you, sir?

A, If you mean that one is a range and the other is
the aVerage, you are correct, sir.

Q. No, one is what you believe it would take to get
someone pregnant, and the other is what you believe to be the
normal average count of sperm per milliliter?

A, No, sir.

Q. Do you not use the word ndrmalkaverage, sir, for 50
million?

A. Yes, sir.

Q. And, isn't normal average the méén? You've
described it earliér?

A, Yes, sir,

Q. And this is your interpretation of the data
available to you, that the normal average sperm count is 50
million sperm per millilite:, isn't that correct, sir?

A. Absolutely correct, yes, sir.

Q. Yes, sir. And now, Doctor, the change that went
from 90 million in ybur Table II, your 1977 table, to your 50

million count was based, if I understand you correctly, or at

|least it started you thinking, was the Nelson and Bunge

|report that you described earlier?

A. That was the first that had come to my attention,

11
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yes, sir.

Q. and, Doctor, the next item that'is:enteréd here is
the total_céunt, you see that; sir? The total count in YOur‘
Table II listed under the wptd-or 6§éosite the'word sperm
count was averaging 300 miilion per ejaculate, cbrréct,bsir?.

A, That's-correct, sir.

Q. And, in your Grant table, you dropped that sperm

|count down to a normal average of 90 million per ejaculate,

-1did you not, sir?

A, That's correct, sir.

Q. And, Doctor, that is a significant drop, is it not,
sir?

A. I would think so, yes, sir.

Q. There is no guestion about it. It went from 300 v
ﬁillion in '77, to 90 millioh'f- down to 90 million in '85;
That is indéed.a significant drop, isn't it; sir?

A, I would think so, yes, sir,

Q. Did you f£ind from -~ did you £ind up to the time in
'77 when you published your chapter, that in facﬁvthe normal
average sperm count was 300 million spermdpér ejaculate? Was
that a true statement that is put in your Table II in your
exhibit, in the exhibit, Plaintiff's Exhibit 16822

A. It had come to my attention --

Q. ~Excuse me, my question is, sir, was that a true

12
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{statement that ybujput in that Table II, that is that the

 ejacu1ate averaged 300 million sperm per ejaculate?

A Based open»the best of my knowledge at that time.

Q.‘ Yes. Now, that was your best knowledge‘based‘upon

| - and you have been an andrologist for how many years at

that time in 19777
A. + Seven years.

Q. And before‘you ever héard of this case, before this

|case even occurred, right, sir?

A. 2Absolutely correct, sir.
Q; You had already writteh extensively and studied
éxtensively and yoh considered yourself at that time an

expert andrologist, knowledgeable in the field concerning.

|sperm count, did you not, sir?

A, No, sir.
Q. You didn't consider yourself an expert atAihatv
time?
A, At that time I was -~ at that time I was becbming
én expert. I had not had as much clihicalvexperience as I
have today. |

Q. Tomorrow you will have more expe:iehcé than today,

las well, but did you not have your Ph.D., were you not a

professor, were you not teaching, and were you not a

consultant, were you not being utilized, and did yod‘not_in

13
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| fact right wrlte a book as an expert that othet doctors not

" as expert as you can use and rely upon?

“A.  Um, you ask many questions all at once. Let me try

S to remember.

‘Q.“'fWeren't all those’thinge that I said true, sir?
fA. I'm sorry? o | ' | o=
Q. 'Wasn't it all true that I stated to you, sir?»j
A, ‘Could 1 hear that restated Just tovmake sure?

Q. Were you not considered an expert not only by

yourself but by others in this field in 19772

'_A.‘ In the clinlcal field of adrology?
Q., In the fleld that you published in, this book that‘
was-accepted by your peers as authoritative?
A.  Uh-huh.

tQ. - Were you not considered an expert in the field at

'thatttime,'sir?

A I guess so, yes.

Q. Doctor, do you really believe that they would

'ﬂaccept:yout-Chapter‘for this book if they didn't»think you

’were an expert in the»field?v

A. There are degrees, sir.,

Q."VDoctor, 1 know that there is all kinds of degrees

.of'expetts.' We have seen different experts in this

kaOll:tL'Oom.

- 14
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A. I already said --

Q. Experts with different knowledge. My question is
quite clear and specific, Doctor, were you not a-Ph;D. at
that time? Did you not write a Chapter at that time that was
accepted and published and}recognizéd~and taken to be
authoritative?

A. Yes, sir.

Q. | And did you not -- was it not your expert opinion
in 1977 that the normal détum for sperm count, that it
averaged 300 million per ejaculate?

A, Actually in 1976 when the chapter was writtén,
that's correct, sir. |

Q. And, Doctor, you dramatically and significantly
changed that opinion in 1985, by 1985, did you not, sir?

A. That's correct, sir.

Q. You broke it down to less than one-third of what
you had previously said was the sperm count, average sperm
count, did yoﬁ not, sir?

A, Yes, Sir.

Q. And, Doctor, you had used at that time; for thét
new opinion, the materiai and ‘publication that came out since

the last time you had evaluated the average normal sperm

" |count, did you not, sir?

A, Also some before that time, sir.

215
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Q. Did you not, sir?
A, I used that, yes, used that as well.
Q. Yes, and did you not, based upon more recent, as

well as your ~- you had to use your earlier knowledge as

well, did you not change your opinion, then, sir, in that

'intervening period of some six years?

A. Yes, that's correct.

Q. And, Doctor, was there anything that you are aware
of that happened, or is it your opinion that in that period
of time, as you have stated earlier before, that the
psychological stress, or that the bald ahd assertive male, or
that one of those other factors that we have goﬁe through,
was the cause of this dramatic drop in reported sperm count?

A, No, sir, |

Q.  You did not. You, in fact, considered that this
was a real drop in sperm count, did you dot, sir?

A. No, sir.

Q. You did not. You nevertheless reported it as such,
did you not, sir?

A. What do you mean by real dfop in sperm count?

Q. You said the normal average for the sperm that had

‘| been ahalyzed up to the data that you considered reliable and

useful, the normal sperm count was 300 million per ejaculate

as of 1977, but you changed your opinion and based on
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subsequent datum~and reanalysis of our datum -- data, you

|determined thatAt;E sperm count was no longer 300 sperm per

ejaculate, but was now ave:aging 90, did you not, sir?

A, That’éZcorrect. It was not a real drop, real being
bf involving people.

Q. Doctor, did you examine any literature or anything
elSe other thah what we have discussed in this courtroom the
last several days?

A, Yes, sir.

Q. And did you use some other figures to base that
upon, 8ir? |

A, Yes, sir, I gave you an entire stack of material

Q. I know that. We discussed that material.

‘A, Not all of =- but not everything that's in there,
Sit. But I think a significant amount of the material we
discussed in court with the exception of_Steinberger in 1984,
which we only discussed one page of, and probably Hommonai,
DeCastro and Wyrobek, and a few peoéle like that, we covered
most of the bthers, |

Q. Well, Stéinberger 1984 was based upon a 1977 count,
which we did discuss in Zukerman at some léngth?

A. Are you referring to sperm count only now, sir?

Q. That's what I'm referring to. That's the topic

17
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here.

A. Well, you had not identified that. Okay. Yes.

Q. Isn't that right, sir? All right, now, Doctor, the
next item on this list is the motility. 1In your‘chépier, in-
ybur book you put the motility at 70 percent in Sne hourg'35
percent in seven hours, did you not, sir?

A, Yes, I did, }

Q. And in tﬁe Grant table you put 70 percent one hour,
and you changed the”—~‘no,_you didn't, youkséid 35 percent at
seven houts, did you not, sir?.

A. That's correct, sir.

Qe Actually to be fair, what you said in your table
wasn't that it would be 35 pe;cent in seven hours but that it'
would be one half of original motility seven hours after‘
ejaculation, did you not, sir? |

A. ‘Thatfs correct, sir.,

Q. And, of course, if the normal datum is 70 percent,

|one half of that would in fact be 35 percent?

"A. That's correct, sir.
Q. So basically you made no change from 1977 to 1985

other than a method of expressing the same thing, isn't that

lcorrect, sir?

A, In the averages?

Qe That's what I'm talking about, sir. That's what

18
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this eihibit is chattea aé averages, is it not, sir?

A. Yes, I just ciarify this because sometimes things
get confusing.

Q. Doctor, the'only confusion that'S'going to be here
is if you introducé it by volunteering statements I didn't
ask yoﬁ about.

A. Okay. Yes, sir.

Q. I'm asking you about normal averagés. That's what

~ |this chart is, sir. Doctor, the -- on the forward

progression, you said in 1977 in your table that it should be
75 percent, should have}moving sperm of forward progression,
did you not, sir?

A. That's correct, sir.

Q. And in your Grant table you said it should be equal
to or more than 75 percent, did you not, sir?
| A, | Would you clarify that, sir?

Q. Did you not say in your column percent of moving
sperm with forward progression, and in your normal column did
you not have the symbol for equal to or - what did I say
less than? |

A, No. No.

Q. You have the symbol for equal Eo or more than 75
percent, did you not, sir?

A. That's correct, sir.

19
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Q. That's basically the same thing as you said in '77,

|isn't it, sir?

a, The numbers are identical, yes, sir.

Q. Not just the numbers identical, Dr. Zaneveld, you
are saying bésically the same thing, aren't yéu, sir,vmore
precise in 19852

A, Yes, sir.

Q. The morphology in 1977 in your table, you say that
there should be 30 to 40 percent abnormal'fbrms‘expressed in
a different way, it would be 60 to 70vpercent would be normal
forms, correct, sir?

A, That's correct, sir. _

Q. And in your Grant table, you said that it should be
equal to or moré than 50 percent, isn't that correct?

A, That's correct, sir.

Q. And we need that equal to in this chart -- that's
not in here, is it, sir? Now, Doctor, you testified at some
length on redirect examination that you had made significant}
and substantial changes from 1977 tb 1985 and in point of

fact the substantial changes that you said in your normal

averages you dropped the sperm concentration from 90 million

to 50 million and you dropped the total count from 300
million to 90 million, did you not, sir?

A. You have a two-part question, sir, which part would

20
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you like me to answer?

Q. Both, sir,

A, No, sir.

Q. That isn't correct? Did you, in fact, have any
changés in your Grant normal aver#ge values as opposed to the
Table II normal average value, sir, other than what I iistéd?

‘A. Okay, I forgot which one you listed. . |

Q. The 90 million per milliliter change had went down
to 50 million per milliliter. The 300 million total count
went down to 90 million? | |

A. That's correct, sir, as you staﬁed nowv.

ng Yes, And Docﬁor, - well; we have already
discussed the reason for those changes, have we not, sir?

A. That's correct, sir.

MR.‘CARR: Your Honor, I'd like to offer this

»exhibit into evidence, that's 1716,

THE COURT: Any objection?
MR. NEWBOLD: No objection.
THE COURT: Admitted without objection.
MR. CARR: Can I have another exhibit marker?
MR, NEWBOLD: Can I see that,vplease?
MR. CARR: 1717, ¥
Q. (by Mr. Carr) Doctor, I'd now like to show you

what‘s been marked Exhibit 1717, and as you can see, it's
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captioned plaintiffs with less than normal averages in 1983

|las set out in Grant lab values in 1985. I would liké_for you

to take the conclusions where You havé the data lined up.

A, Those -- my conclusions.

Q. Rather easy to use.‘ Or you can use this sperm
count ekhibit right here that we -- that's in evidence,
1705, " |

A, Okay, that's even easier.

Q. Yes, it is easier to chéék.ﬁhether or not the
values put in the top board are cortect.

A, Okay, you don't"want'me‘to eliminate Michael Burks
or -- Dbecause he was too ybung, and --

Q. * 1983 -- what's the age} chtor, 167

A. | Under 18. o

Q. Under 18. I thought you said yésterday,if they
were 16 they could Qo in there? | |

A, I said 16, 17, they are too ybung. The values we

get at 19 they -- the sperm concentration will be normal

again,

Q. Well, in any event whethér what you have said is
correct or not, it is true, and I'll certéinly accept'ﬁhat',
you believe what you are saying, that it is your opinion it
is}true that those people are on this,vhéd such a cOﬁnt, that

is Michael Burks, correct, sir?
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A; " Okay. In =- okay.

0. 19837

‘A, 1983, That's correcﬁ. Ahd Jameé Vaught is
abstinent,for only one day.

Q. All right, in '83?

A. In '83, that's correct, sir. So now if -- that is

|your choice.

Q. - In fairness to four testimony, let me put a mark by
the ones that you challenge, all right?

A, Michael Burks and James Vaught.

Q. In both columns.

v A. And James Vaught in both columns, 1983, correct.

Q. So there would be no question about that. I'll put
a "z" by it so later on we will know thét you are the‘one
that challenged it, all right?

A, Fine,

Q. ‘All right. Now, Doctor, other than with those
changes there, is it correct, sir?

A. I'm checking, sir. Okay. It's difficult for me to
check thé totals without the voiumes,

Q. I'm sorry?

A., I can check the concentrations from this particular

' chart.but not the totals, of course, because I don't have the

{volumes,

23




10
11
12
13
14
15
16
17
18
19
20
21

22

23

24

Q. Oh, all right. You are correct. You'll have to

|use YOur statistical analysis for that, because I don't think

I've got an exhibit, I don't belieye I've got an.exhibit'
that sets out thevtétals,‘have 1?

A, You had one, I thought. But, oh, then we'had:to
make those changes in it.

Q. That's all right whether we changed it or hot;"No,

11 apparently don't have one. We have the percent but not the

identifiqations?
A. I can look it up.,
Q. Why don't you éheck that, if you can, for me.
‘A. Okay. The concentration, I believe, ié correct.
I'11 chéck it at this point, |
' Q. “On your count I would suggest the easiest way to do
it is look at the ones that are above 90 rather than ff -
A. Right, I shall do so., In 1983, All right, Loren
Alton was less =--

MR, CARR: I'll tell you Jerry, 13 out of 21. It

|will be 13 out of 19, we are excluding two of them.

- MR, SEIGFREID: 68,
MR, CARR: 68 percent? And then calculate for me,
please, 16 out of 18. How many wWe got in 81, Doéto:?__
" A. In '83, you mean? I got ==

MR, CARR: We got 21, So it will be -~
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.iGthvthat you set out in your latest - your 1985 table as being 2
'ei7’ |

 ?18,
Wﬁlgjtﬂ
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A. I had22.

>MR. CARR: You've got Kidwell.and heFS,no.longer;ewvet

" |plaintiff in this case., .

hﬂR;’CARR:,So Weiwilltheve 16 odt'ofheé
A
| fMR. SEIGFREID° 84, | E
MR, CARR: sz
, NR.hSﬁIGFREiD:' (indrcates afflrmatlvely )

“>Q} (byZMr;yCarr) Then is that chart correct as’ 1t iS;

there, Doctor?

'5A. | Yes, as a matter of fact.

‘Q} And it shows that of the p1a1nt1ffs 1n the. 1983,

Dr. Kulakauskas"assessment,=68 percent had less than the 50-‘.“

.v'mllllon concentratlon per mllllllter in the concentratlon o

:-_the normal-average. does 1t,not, sir?

A, Yes, sir.

: Q," And it also shows that 84 percent have less thang:.“
gthe 90 million total count that you set out in 1985 as the e“

rnormal average in the Grant laboratory, correct, sir?

' 7TA;.r ¥es, sir.
Q. ‘Allyright.

MR. CARR: Offer Exhibit 1717, Your Honor.
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MR, NEWBOLD: No objection, Your Honor,
THE COURT: Admitted without objection. Thank
you. |

QQ (by'Mr. Carr) Now, Doctor, I'd like to hand you --
after I get it marked., I hand youvélaintiff's Exhibit 1718,
which we have discussed at some length earlier, which is the
study from which the table, tables marked in Plaintiff's
Exhibit 1681, I believe,‘is.

| MR, SEinREID: 85.

Q.  Yes, 1685 in which it was taken, correct, sir?

A, Correct.

MR,‘CARR: Offer Exhibit 1718 into evidence, pleasé
the Court.

MR, NEWBOLD; That's the big board?

MR. CARR: No, that's the original work .

MR, NEWBOLD: Object as to hearsay, Your Honor.

THE COURT: 1It's admitted over objection.

Qe (by Mr. Carr) Now Doctor, this MagLeod -~ for the
benefit of the jury, this exhibit is a long, oh, it runs 14
pages, does it not,»sir,”in 1ength,‘article written by Dr.
John MacLeod and an associate, Dr. Ying Wang?

A, Could you explain something? Ah'objectidn, was
that sustained or overruled? Can I look at the értiqle, in

other words?
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.TBE'COURT:: Yeér.you can look at the,article;,
A. I can commen£ on it., .
THE COURT: iies,-yoﬁ may.“
A, I wasn't sure, |
aQ. I can't ask you any questions if ‘you can't look ét
the article, Doctor. | |
 A. Well, okéy, 14 pages was fout Questiéh?‘ Yes.
‘,Q; YW:itten byLDr. MacLeod‘and Dr. wapg? »
A; Yes, sir.. | |

‘Q. And it was published in '79 in the authoritatlve

Journal called ngtzlitz_gnﬂ_angnillhx published by the

'Amerlcan Fertlllty 8001ety, correct, sir?

A, That's correct,v
Q. - And MacLeod, rather, has been publishing in the

area of fertility and been working in this area for, well,

|today it would be at least since 1945, apparently, when he
: fitst,Started collecting his'data,Vbe some forty years how"'

~ |he's been working in the field, correct, sir?

Ao ‘Yes, Sir.,'

Qs And up to the time of this publication, it would

- |have been some 39 years?

"A. That's correct, sir.
'Q, And he is probably, is he not, con31dered to be the

most emlnent andrologist in the field of fertlllty and
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'”-sterility? =

A; tTNo, eif. |
 §at ‘You don't think so?
_:A;sa_Oh, no;-s;r.‘
fj_Q;,H’Well, isfhe'one of the moat?' :

"tA;nfiNo, he’' s well known for thls partlcular work on.

'semen analyses, per e, but not as an andrologist.

‘:Q; Okay, I was too broad. a1l rlght. He is the

'fptemier world authority in the work. that s exhlblted here,

thatﬁis semen. analy81s, is he not?
'7,tA;‘S Could you define the word premler?

eQ.: Well, con51dered to be the top man, or at least the‘

.:one that's done the most work?

':A;:’»No, sir, not even that.,
Q. f'No on elther of ‘those?
:t A. He' 8 a well-recognized person, I'll grant that.

| Q.t'eAnd that is as much as you are going to say for Dr.

‘John MacLeod’

A, Yes, I thlnk that xs what most people would agree.'t

feo.

Q. Doctor, do you know of any scientific paper in the

>field,of“Semen‘ana1Ysis that does not use and rely upon work

l—of Dz. John MacLeod?

 §.:- You mean 1n 1951 data?
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'fQ,yl Thls '79 data he talks about - my question is v“

kidpretty simple. Is thete anybody, you, yourself, when you
N came to thls courtroom - this table, by the way, is one thatf
v--’thxs exhiblt, by the way. 1s one that you pulled out and

'7_used.- Thxs is a blow-up of what you gave me?

'5A. That s correct.-—There we:e several tables from his‘

"farticle, yes.

‘VQ. And you used more than one artzcle by MacLeod to

come'to the opinlons that“you have'glven in th;s,couttroom,_

'dzd you not, sxr?

‘A._, I testlfled he was a well-recognized person in ‘the

' 7Q,‘ But, Doctor, I wanted more than that. He is used

and relled upon by anybody that does anythlng 1n this fleld

‘of semen’ analy51s?

A. No, 51r, I can’ t say that.

Q. You can't say that, but you do know that you hf’

_ personally use h1m and rely upon hlm?

A; I certalnly use hlm;, He -3 one of the people I rely'

Q. Yes, all‘right. Now, Doctor, thlS work in '79, he

| analyzes the changes that others have sa1d have taken place

over the perlod of time and I thlnk we have already gone 1ntol

7the artlcle as to the sxgnxflcance of 1t. But he dlscusses
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the changes and he talks about them and makes tables and

'anaIYZés'them,wand this article is a long analysis of

?ﬁrported changes'in counts that have taken place since the
30’3'andlthe 20‘5, correct, sir?

A. That's correct, sir.

Q. And we have already seen that dhange in his article
thatlﬁé‘have discussed and used and telied upon it, and |
anaiyzedrit as well, and even'talked to Dr. MacLeod, correct, |
sif? | | |

A. It appeared like it from his article, yes, sir.

Q. Yes, Doctor, the table thatfwe_have here, is it

the_largest‘-4 the nine thousand men that were studied and

tefe:red;to in this publication, 1979, is that the largest

group'that»havé ever been reported upon_in one document ?
A, -‘¥es, sir.
Q. and, the 5,476 group that he also reports on in

this document wéuld be certainly the second largest group,

wouldn't it, sir?

A. Yes, sir..

Q. And the éombined total of fourteen thousand people
that he.reports on in this study, certainly several times
larger than anybody else's group, isn't it; sir, anybody
else's work?

A, Yes, sir.
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Q. Yes... And, it is the latest in point of time of

|publication for any group of, oh, what 500 or a thousand or

better? There is nothing later than this, is there, sir?
| A, No, sir, not more than a thousand, no, sir, I don't.
think so.

Q. Even the work that's put in Dr. Steinberger's study
that was published in 1984. He in fact uses a study that waé
published in 1977, doesn't he, sic? |

A, That's correct, sir.

Q. Yes, So as far as large population analysis, the
MacLeod and Wang study is the latest thét we havé, isn't it,
sir?

A, That's I believe so, sir.

Q; Yes. All right, now, Doctor, there is a table
there that -~ where the doctor has put the -- he's got a mean
and a median for his nine thousand people, hasn't he?

A, Yes, sir.

Q. He's got a mean count of 95.7 and he's got a median

A, Correct.

Q. 76.5?

A, That's correct, sir,

Q. And you told us yesterday that you considered the

median count of some -- well, you said it was better to use
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it or would be of more value to use it than'thekmean,:didn‘ia:a'—

' ycu)-sit?:

A. I said more value when setting up yoﬂr'normal;‘

. |ranges.

O. And we have the benefit of his very latest large B

’ populatlon for that, don t we, sir? _' s o

" 'A. You mean both the 9,000 and the 5,000 group? g
Q.  We1l, the 9 000 is the one?

A. You wish to use the 9 000 one?

Q, }VYes, that‘s the one he's descrlbed in his table as

being'iﬁfertile marriages and which he did himself. Somebody

‘lelse did the semen'eXamination in the other ones, so I want.

to‘use'jﬁst'the one that he -- I'd like to have this exhibit
marked if_YOu might. -Doctbr, handing you what's been marked
Plaintiff's Exhibit 1719. The blow-up is 1719 a?

'MR, CARR: Your anor, I'1ll represent those figUres

on this exhibit are correét. If they are incorrect, I can
vtake:them back from the Jury, but I'd like the jury to be
'able to go along with 1t as I examine the doctor as to the

_correctness of 1t° »

 THE COURT- ‘Any objections?
S uR.»NEWBOLD: I'm sorry, I was reading this thing.
' THE COURT: Do you have any,objéctions to the

admission of 17197
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MR. NEWBOLD: We haven't computed -~ we are trying

lto compute the medians right now as fast as we can, I'guess

subject to its accuracy --

MR. CARR: That's what I'mkSaying.

THE COURT: All right, subject to its accuracy,
it's admitted, -

MR. CARR: W; will pass it to the jury,'YourvHonot.

THE COUﬁT: Yes, you maye.

(Exhibit passed to the jury.) -
A. Méy I -~ not my turn,
Q. No; not yet. You'll have a chance momentarily.

MR. NEWBOLD: Your Honor, I have another objection
to this, having looked at it. May I approach the bench?

THE COURT: = Sure., |
(The following Side Bar conversatibn waé had outside the
hearing of the’jury.f

MR, NEWBOLD: It's really more, Let me get my
thbughts straight before I start talking. |

THE COURT: Don't get too close,

MR. NEWBOLD: It's an extension of my earlier
objection where I objected to thevartiélé-as being hearsay.
And I'm further objecting to this exhibit being hearsay
because what we are doing here is he's taking MacLeod, a man

wno has not testified and who is --
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THE COURT: Because he's adopting the values that

lare established in there. Fine, I'1l extend your objection

to that and incorporate both your argument and your argument _
on the matter, and it will be a continuing objection,

MR, NEWBOLD: Okay. That we are using his values

|and he hasn't been on the stand., I haven't be able to cross

' examine. He hasn't been able to vouch for thé values,

compare the values with =--
THE CCURT: No, I understand ﬁhat.
MR. NEWBOLD: Okay.
(The followihg proceedings were had in open court.)

Q. (by Mr. Carr) Now, Doctor,.I'd like first of all
to direct your attention to the sperm counts. Are the counts
correct there, sir?

| A, Didn't you ask me to assume that,they,wefe?

Q. Well, no, I'd like for you to be satisfied.

A. Would you like me to check them?

Q. Yes, I'd like you to also note that Michael Burks
has been eliminated from the table as you have -- well, we
don't agree with it, but for the purposes of this examination‘_
to do so. We have also, if you will note, because you did
not use him in your table, I think 1416,.1417, you eiiminated

Gerald Vaught in one study, and you eliminated James Vaught

in another.
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'A. Yes, that's correct;'I'ncted:that. I think;that!s

. gOOd .

Q. You will note those two - 1nd1v1duals have been jf

vellmlnated from thls table 80 that we have conformed thxs

: table to.the parameters set out‘by~you2and Mr. Newbold,fcr't

those purposes?
| ‘A;. That's correct, sir. Okay, ycu rounded the valuee _
off and that 8 okay too, as compared to what I had here.aﬁ
'Q. Are the values correct, 51r? |

A; It will take some time to'check then. _I_apologiae”

for that., I can assume they are correct.

rQ. If you are eatisfied.by now thatﬁwe'have pct*it‘.
dcwnvcorrectly, thcse Values, and‘I’represent tc yoc‘thateﬁej
hace and there is, we certainly may be‘capable cffmaking?:.
mietakes. As I pointed out yesterday, we are far from
perfect, but Mr. Selgfreld did this and since he* s a Dutchman
he's more perfect than I. | |

A. In‘that case I don'theed'tcvcheck it;_ i

Q. ¥oc better check it double, Dr;’Zaneveld;lchecgeitir.

twice. I‘didnit have time to check»it tﬁis,moraiﬁg hyee1f;;f

A, Okay, I checked the right-hand co;umn'and ekcepte-;"

for some decimal errors on George Rush, should beilzﬂ,é-andx_

- IGs,IGjWhich don't have any significance‘

iQ. That's an error on George Rush?
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A. I said except for some decimal, should be 120.8

|instead of.izo.o}'which is a very minor.

| 'Q; - 12078,Jthat wohl&'make no difference fdr_the
?utposé of this chartév | |
v'A, " That's what I'ﬁ sgying, makihg‘no diffetenée,:
thé:efdré, 1983 is right, Iim going tO’assumé 1982 iS'right;
. 'MR;FNEWBOLDQ Hold iﬁ, I'm nctvsu;e yoﬁ should mé%e
ihat aSSumptioﬁ. I want to check them,myseif.
A, fes;ksir, I'11 check theﬁ then,
¥ ‘MR, NEWBOLh: Check Joe Robinson for 1982,
A, The values we had here were not alwéYs'entitely
acgﬁ:ate. Am I allowed to télk to -- .
| MR, NEWBOLD;- Not really.
"THE COURT: I wéuld prefer not to,

' MR. NEWBOLD: Check Joe ~-- just check Joe Robinson

v‘82..that's the one I have a question about.

A, I gdt a 106.8 in:my chart.” I'm not sure it's Joe' v
or whoever it might be. |

MR. NEWBOLD: That's what I have, too. What does |

|the exhibit say?

A. 106.8 on Joe Robinson.
MR. CARR: You've got Joe Robinson in there twice,
Jerty. That should be Tim Robinson.

- MR, NEWBOLD: I've gdt Joe Robinson -,
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- MR. CARR: Should be Géry Robinson. See, you are

|right, Mr. Seigfreid did make a mistake.

- _MR. NEWBOLD: Never assume,
MR.‘CARR: Number 12 should be Gary Robinson,
Makes absoluteiy no difference in the outcome.
A. I checked the right-hand column,
' MR.jNBWBéLD:. Nevef assume,
MR. CARR: But it makes né differénce.
THE COURT: Same numﬂet? |
MR. CARR: Samé number, just the names changé and
the names are meaningless for the purpose @fvthis exhibit
anyway, Your Honor, _ | | |
MR, NEWBOLD: Let's check the rest of them.
MR.,SEIGFREID: ‘The jury sbould change theits;' |
A, Okay, I will changevit; alsb. Wouid it be okay to
allow Mr., Newbold to check so that I don't have to do it?
THE COURT: Sure, |
A, So when he's ddne then —- ‘
‘THE'COURT: Mr. Carr, you may:proceed.
MR, CARR# I‘want to confess something, Your ﬁonor;
for the sake of keeping the record straight, looking at'soﬁé

rough material that I gave Mr. Seigfreid, and in fact the

error in the name is mine and not his. So I misled him, I

|g9ave him wrong data.
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s A That speaks for Dutchmen, I guess.i Back to that,li

vMR.»CARR: I was hoplng it wasn't that way.‘ Mr.le};
»liseigfreid and I have somethlng of a fued goxng on, but -

~f'he s;one up_on'me,-now. Where ‘were we, Dr. Z?

CAe fwe'wete‘right here checklng the chart.,:
Qg“ Are we all clear on those values?

VAsj- I asked the Judge was okay for Mr. Blll Newbold to

"rfcheck the fxgures 80 you and I could continue.

'_Q. | All rlght, fine, For 198 - fxrst of all, you Wlll

year to compare, you used the Moberly clinic results, and we

_have not used the Moberly cllnlc results.. You see that,‘

‘don»t.you,_51r?.

| 1A;v'”Yes, sir.,

‘_}Q.‘J And you have sald, though, however, that the i -

-'Moberly cllnlc d1d not -- or the Medical Center did not

foll°w-the;;,9¥0tocoli didn't you, sir, in one‘or.more? )
'.r”h,o:vThet?s.correet, sir, o o
. Q,f ,Theyfdid not-report liquefection time?,
“ZVrAQh‘eThat's correct. ) ‘ _‘
N hR.~NBWBOLD~ Object, Your Honor, repetitlve.,’,
thh.‘CARR: I want to establlsh this point.

;,THECCOURT: I thlnkilt,can'be_establlshed‘ln ﬁhiS':r
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Q. That they did not report the history for the last

|date of ejaculation?

A. Yes, sir.

Q; They gave no history, and that all their pH's are

,above the normal averages that you have listed for normal

averages?

A, That's correct.

Q. All_the pH results, except for one, which is way
below, and that YOu have also said-with regard to their spérm
counts that such high sperm concentrations ére hardly ever:
found in a regular popﬁlation?

A, Yes, I said>that, sir.

Q. All right. And so we have not used the Moberly
clinic in arriving at those medians, and as the exhibit
shows, we have, héve-we not, used both 1982 and 1983 results
of Dr. Kulakauskas?

A, That's correct, sir.

Q. And as far as the median is concerned, the way we
a;rived at the median was.to take the person who fell half
way bétween~thektop and the bottom count and said that

person, or if it was an even number of people, and in this

’case it would be in 1982, there is 18 -- s0 there would be 9

above and 9 below, falls right between Glen Rush and Delbert

Curl, so we split the difference between those two values,
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which would be 507

‘A, That's correct, sir.

Q. All right. And use that as a median. »And»thenlfori
1983, we took the person -- there is one more. There,is én_
odd number in 1983, there is 19. So'we‘took the value of
that pérson, who was -- who fell in between, ﬁhatyis we todk
the value of person number 10, wh;4waé Loreﬁ Alton?

A, Okay. |

Q. And using that as a median, is thatﬂthe corfect“way
to do it, sir?

A, That's perfectly satisfactory, yes, sir,

Q. So that we have a 1982 median of 50 million, this
is total count per milliliter?

A. This is per milliliter.

Q. Per milliliter, all right.

Q. We have a 50 million per milliliter for 1982, 33.4
for 19832 | |

A, Yes, sir.,

Q. If you take those two, put them together, divide

them by two, we get the combined median, correct, sir, of

341,72

A, Yeah, I don't know if you can actually divide
medians by two. I'm not that good in that area, but we can

do it,
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Qe

A.

Q.

A,

Q.
sir?

A,

Q.

A,

Q.

- |through

A,
Q.
A,

Q.

You did it for the -- in the tables that you'put on

|for the means?

Means is different. There is actually figures, not

numbers ofvpeople, but, okay.

At least you understand?
I understand that point.

What the word combined median means, did you not,

That's correct, sir.

And MacLeod -- and that's 41.7, and MacLeod and

Wang table for infertilé marriages, and we use the same that
he used, cettain aspects of semen quality in infertile

marriage populations?

Uh~huh.

He used the classification for ~- he said 1938 to

1977, but in point of fact, what he used for that study of
the figure that we used for that study was the 9,000 men

éxamined ih-the ten-year per or eleven-year period from '66

'762

Yes, I understand that,

Which the median is 76.5, correct, sir?
- That's correct, sir.

And we have listed that as the median here,

correct, sir?
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A. Yes, sir,

Q. S0, in comparing the median between the Sturgeon
plaintiffs and the 9,000 men examined by Dr. MacLeod and
Wang, the medians are widely widely apart, aren't they, sir?

A, You mean they are much léss or less than the =--

Q. That's correct?

A, Yes, I would agree.

Q. And for instance in 1982, there are only seven
plaintiffs who are above the>Wang median, ih 1983 there are
only two plaintiffs that are above the MacLeod and Wang
median, correct, sir?

A, in 1982 you said there was seven, let me count
them,

‘A, Yes, that's correct.} And in 1983 --

Q. Only two? |

A. Only two, that's also correct, sir,

Q. So as far as this table,is concerned, in comparing
the meﬁ in infertile marriages with the plainﬁiffs in this
case, the plaintiffs'’ median is much much lowér than the
9,000 husbands in those ihfértile marriages?

A. Well, I wouldn't agree to much much lower. I would
definitely agree to lower.

Q. Doctor, 76.5 is 35 decimal points higher than the
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A. 35 decimal points?
Q- Yes.
A, That would be .000 —--

Q. No, 35 decimal points -~ 35 places, I'm not -- not

35 places, percentage points is what I meant to say.

A, Oh, percentage points. | =

Q. Percentage points above the plaintiffs in this J
case?

A. That could be correct, sir.

Q. And those are infertile marriages, not fertile.
marriages but infertile marriages, éorrect, sir?

VA. That's correct, sir.

Q. So according to this table, the plaintiffs are
significantly lower than men Who are in'infertile.marriages?

A, It is statistically significant or -

Q. Yes?

A. That I_couldn't tell you,

Q. Statistical significance is ordinarily, isn't it
Dr.>Zaneveid? You say five percent different that
statisticallf significant?

| A. Well --
Q, Didn't you say that, sir?

a, 5 percent less, but it depends on the distribution

curve, sir. When you do the statistical comparisons, when
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you actually do your calculations =-

Q. Doctor, I'1l1l accept that, and I rea;ly want to get
you off the stand. I promised that you would be on not
significantly moré than,an hour, I'm trying to do that.
Whatever it's called, it is a significant difference between
those infertile marriage partners and the plaiﬂtiffs for
medians, is it no;, sir?

A, With significant meaning the more collquial term of
-- usual term -- d

Q. Yes,

A. Okay, sir.

Q. As far as the mean is concerned,‘ﬁe got the 1982
mean by adding those values in 1982 and dividing by 18, and
that is a proper method to get the_mean, is it not, sir?

A. That's correct, sir, 7

Q. And iﬁ 1983 we did the same thing} we added those
values in the 1983 and dividedbby 19 in that‘case. and that
too is>proper, is it not, sir?

A, That's correct, sir,

Q. And then we combined the two as we did before, got
a combined mean that is an average of 50 million sperm per
milliliter, did we not, sir?

A, Yes, sir.

- Q. And as dompared to the’MacLeodvand Wang 95.7,
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that's‘nearly twice as much as the Sturgeon plaintiffs in.

‘|those infertile marriages, isn't that correct, sir?

A. That's correct.
MR. CARR: Your Honor, that does conclude our
recross examination, if I have offered those exhibits., I

think I just asked permission that the jury could see them.

|1 now offer exhibits =--

THE COURT: They were admitted without}objectidn.'

MR.‘NEWBOLD; Over my objection.

THE COURT: They were both admitted subject to the
mathematical accuracy. You are finished with recross?

‘MR, CARR: I am, Your Honor.

THE COURT: Mr. Newbold?

MR, NEWBOLD: I can‘t'believe it. I've been

sitting here waiting to go, now 1've misplaced the pad that I

‘neéd-to start, Your Honor, this is Defendant's Exhibit 1418,
|which is one page of Delbert Curl's fertility testing for the

|year of 1982, I would move its admission and ask --

MR. CARR; It's already in evidenéé, Your Honor, as
a}Plaintiff's’Exhibit. If you want the number I can give it
to you. Certainly no point in making --

THE COUR?: Whatever number we use it's without

obiection.
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REDIRECT EXAMINATION
. BY MR, J.»WILLIAM NEWBOLD
Q. Dr. Zaneveld, the reason I gave you that —-
MR. CARR: I object to the reason he gave it; Your
Honor.
THE COURT: Would you rephrase that please?

.‘Q. Directing youtkattention, sir, to what has been
marked as Defendant's Exhibit 1418, have you reviéwed that
prior to today, sir? Do you recall Mr, Carr cross examining
you about whether or not you knew whether Dr. Kulakauskas had
used that speeding up technidﬁe to speed up liquefaction time
of semen so that he could do a count at 30 minutes and one
hbur? | |

A, Yes, sir,

Q. And, lookingvat,that, this page, can you show the
jury where the liquefaction time is shown on the exhibit?

A. When you look -- take the sheet, look on the

microscopic, it's number one, microscopic ejaculate

‘investigation, listed are volume, liquefaction time and pH,

B, liquefactionvtime. That's where it's listed.

Q. What was the liqueféétion time fot belbe;t Cecil
Curl? |

A. Seventy-five minutes.

Q. If Dr. Kulakauskas had used this speedy, this speed
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iup for the liquefaction time, would this have said 75

minutes?

- A, Not unless he used it after 75 minutes,
Q. Well, can you explain that for us?
A, Well, if he would have used a liquefying agent-and :

he would have liquefied the sample before the 30 minutes_that.':

_ he‘did his motility examination, then he would have{puﬁ down

29 minutes for liquefaction, or 25 minutes, or 15'minutgs.f

Q. So that by looking at this exhibit right here.ican'

{you tell whether or not Dr, Kulakauskas used this speed up

methbd for liquefying the semeﬁ samplg?

A. Not‘béfore 75 minutes, sir.

Q. Then in your opinion was the Semen sample ful;y
liquefied for a semen analysis for Dr, Kulakauskas and Dr,
Carnow at 30 minutes? |

A. Could not have been, sir.

Q. Could it have been fully liquefied at one hour?

A, No, sir. |

| Q. Usinglthe exhibits that Mr.fcarr has aiready
questioned you about -- strike that.,‘Do you recall Mr;UCarr
croés:examining you over the fact that there were high séerm

count,teports in New York, like MacLeod and Wang, but low

 sperm count results in Iowa City and in Houston, Texas?

A, That's correct, sir. ' ‘ (
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Q. And using the literature that has already been

|provided to you and introduced intc evidence, were there also

any low sperm count teports coming out of New York City?

A, Definitely lower sperm counts than those in

MacLeod, yes.

= Q. What were they?

A. Rehan et al. published a median of 65 million sperm
per milliliervand»a mean of 79 million sperm per milliliter.
Santomauro reéorted a median of 40 million sperm per-
milliliter and a mean count of 50 million sperm per
milliliter. |

Q. In your opinion then have the reported values only

fallen in Iowa City and Houston or have they also fallen in

New York City?

A, The answer to that is that the reported values in

general have decreased from those originally reported by

McLeod and Wang or MacLeod and Gold. I have no idea why

MacLeod and Gold in general have higher sperm concentration

values than the rest of the country, but they do. 1In their

repeat study in 1979 they again found higher values, much

higher than most people in the rest of the country, inclnding
New York.
Q. Dr. Zaneveld, Mr. Carr cross examined you on

Plaintiff's Exhibit 1717, which were plaintiffs with less
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than the normal averages in 1983 as set out in your Grant~Lab'
values in 1985, and the one column he has less than 50
million, which has to do with concentration, and less than 90
million, which has to do with total count.} Do you recall
that, sir?

A, Yes, sir.

Q. I hand you what has been marked as Defendant's
Exhibit 1419 and ask you whether or not we did not do the
exact same chart but including Moberly and excluding various
plaintiffs fbr various reasons and containing an overall
average for total count?

A, What is done here is yourlisted the percent of
people that =~ that's correct, the éercent of people that are
less than the 90 million per milliliter.

Q. In Carnow I, Carnow II and Mobetly and overall, is
that correct? |

A. And overall, that's correct.

Q. And we -- and in Carnow I you eliminated Michael
Dominguez, and why is that, sir?

A. vBecause he was too young too make a definitive
diagnosis on him.

Q. And you also»eliminated in 19 -~ Carnow I, Gerald
Vaught, why is that, sir?

A, In 1982 he was abstinent for only one day.
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Q. And then in Carnow II you eliminated Robert W.

| Vaught, why is that, sir.

Q. In Carnow II?

A, He had no analyses at that time.

Q. Okay. And in Carnow II you also eliminated James
Vaught, why is that, sir?

A, Bécause he had not been abstinent for moie than one
day.

Q. All right.. And then in the'Moberly results, you
eliminated Gerald Vaught, why was that, sir?

A, Again, no analyses'was made. He did not produce a
sample.,

Q. And in Moberly, you also eliminated_James Vaught,
why is that, sir?

A, He was abstinént for onlj one day.

MR, NEWBOLD: I would like to move the admission of
Defendant‘s’Exhibit 1419, Your Honor, and-pass it to the
jury.v

THE COURT: Any objections?

.MR. CARR: None, Your Honor.

THE COURT: 1It's admitted without objection,

(Exhibit passed to the jury.)

Q. (by Mr. Newbold) Now, Dr. Zaneveld, I'd like to

‘hand you Defendant's Exhibit 1420, and'ask you whether or not
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"_you;did the exact same thing for the othervside;bf Mr. Carr's

chart having to do with concentration and less than 50

imillion?

A. Yes, thaﬁ's correct, sir. | |

'Q, | And tha£ inéluding Ca:now‘I, Carnoﬁ'II; Moberly had.
ah‘bve:alljaVerage, is that}éorrect? - |

a, Yes? sir;

' MR, NEWBOLD: I would move its;admissiobf Your
Honot;‘ | |
“MR.vCARR: No objection, Your Honor.
THE COURT: You said no objection? Admitted

without objection.

' (Exhibit passed to the jury.)

Q. (by HMr. Newbold) Now, Dr; Zaneveldi%first

|directing yout attention to cOncentratibn,'and can you show.
|the ladies and gentlemen'Whicb one of the two copies that

|they have would be concentration?

A. The one headed by concentrétion.'s
Q. Okay. And when ydq did yourvaverages;_deietihg the

people that you thought should have been deleted, whaﬁtwasv’

|the average for Carnow I?

A. I can remember it was 47 percent having less than

150 miliion sperm per milliliter,

' Q. And do you consider that to bé.éighificaﬁt.}Dt._.
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- |zaneveld? -

A, ‘No, No. Not“at7all. The only reason why I m

wn'fhesitatlng somewhat is that I don ¢ know exactly what you B

,meant by sxgnificant. In. what regard?

’}Q.,, Cllnlcally 31gn1ficant 1nsofar as. rev1ew1ng sperm |

-parameters?

A, No, partlcularly not because the 50 million 1s an

5«iaverage. In my clinical opinlon, looklng at people less thanfd
‘oSO million is not really what we do, we look at people above
1l20 mllllon. 20 mllllon is the cutoff p01nt of normallty.- As'
hlong as the people fall above 20 m;ll;on they are in the j:‘

‘normal range and as’ long as the averages fall above 20

‘”milllon in the normal range, the rest 1s looklng at the :
_smaller values, hlgher values,unnless thergronps are very-
}verv'larée; Itdislvery difficult'to coﬁpareaeuch'averages}sfn;
_but, in partlcular there were 47 percent, from that

’standp01nt not: 51gn1f1cant.

Q. Now, Mr. Carr only had -- he doesn't have 1932 up

.j'here, all’ he has 1s 1983, and we have done 1983, too, and we 3

vtheibeoplevfell below 50 miilion,.is that correct?

AL That's correct, sir.

Q. And do you consider that to be cllnlcally'

= 91gn1f1cant°

52




o
e
"
16 |

S
e .
ezdrt
';21,3['

- ?;22_
23 R

24

"A.vdeo; againnnot;fSit.'
"vrfTHEkCOURTf “Okay =~

YMR. NEWBOLD-f’I'd‘sey two_more}minutes i!llyhave

Eovthis one done. ;

“THE COURT- Okay, go ahead.

';f'vQ;; =Now;'Mr. Carr) did not include the'Moberly.»
o a551ysis., We dld 1nc1ude the Moberly analysxs, 1s that not -

"correct, sxr?

i’dAQe That's correct,’sir. E

Qe And do you belleve that ‘even though the - strlke

that}[‘Do you bel;eVe.that-the Moberly‘analysis_ls valid
1nsofar as sperm concentrat1on is concerned?

";A;' That's correct, 81r. As far as I understand, they x

‘ ’were done on exactly the same condltlons as the Carnow

examinatlon.

"f.Q55 And when you looked at the Moberly results, what

xpetcent of the people fell below 50 mllllon 1n concentratlon7t‘

ﬁaf'feNone, 81r, 80 --"
.:Q;f'So that would be totally normal?
o A5 viAbso1utely. |
Mﬁ_ MR.. NEWBOLD' Good time forda Break;v

THE COURI: All rlght, flne. We w1ll take a break

' atfthisfpoint inﬁtime. I would remind you you are not to

]‘aiscueeﬂthis matter among yourselves, wltb'anyone'out31de the
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{jury panel, or as of yet form any opihions_abputethefhatteks_¥_

‘land conclusions in the trial.

(Following a recess, these proceedings were hadfiﬁ:6peqf

court,)

Q. “(bvaf;'Newbold) ' Now, Dr. Zaneveid,eéiteCtiegyou:
attention eo Defendant'% Ekhibit 1419,:which iekthe{toeai f.
ebuht, ie that correct,¥3ir? o

A.‘ That's cbrrect,'sit;

Q. | And cén you -

A. ‘I think it was on,theviight-handvéidelbf that.

.Q.' And Mr. Carr showed you_2laintif£fs‘3xhibit 1717,
which was total count of leee_than 90‘miliion,-is that
correct, sif? |

A, " That's correct. 51r.v-

Q. And that was for the 1983 averages, whlch is what
we call Carnow II, is that correct, sir? |
| A; That's correct, sir.’

Q. And we show that as 84'peteent of the pebpie Qho
had. less than 90 mlllion total count’ | '

»A,  Yes, sir. That's exactly what Mr. Carr showed,
too.

‘Q.” And, 1nsofar as what Mr., Carr showed, Doctor, what

.clinxcal SLinflcance does it have insofar as normality or

Habnormality is concerned of those people?

54




n@l/jly‘h;.

S

o3

10

11

”]i;14;_'
di15';'

d’fll7-’l
d'{éi'

‘.-ig23j

24|

Well, as. we testifxed yesterday, many of those

Vepeople — most of those people st111 have above 50 percent,}'
‘fI m sorry, above 50. mllllon sperm total, thCh is the cutoff
'fﬂfp01nt for normality and abnormallty. However. as a group,v

_Qp;and as I stated 1n my. prelimlnary conclusions, 84 percent of -
'ythe‘men hav1ng below 90 milllon sperm per milllllter 1s a blt

askewed, and.therefore, not'as usual‘as one would normally

find 1n a large populatlon.‘ We have to consider this is'

unusual

only in
fwe nOtr
! A |

Al

”,'Q’.'

A,

o relatively small population, however, but I would say 84

fpercent of less than 90 .million per mllllllter is a bit

in thls particular case, but not meaning that it s‘f

'cllnlcally abnormal.

Now, we also looked at what‘percentage of men,‘not:
1983 Carnow II, but: we looked at_ 1t at Carnow I, d1d
srr? |
That's correct;

And what percentage 1s that for Carnow I;Vd-

That s 37 percent, whlch means that 63 percent of

v'the Carnow I examlned people were above normal, so more than,'
v'half were above the average range, whlch ‘was again perfectlyf

'-normal or better than normal.

fWe also looked at the Hoberly, did we not, 51r?
That’s'correct.

Whatfdid,theVMoberly;dataitell»hs-about‘total,,
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‘v_coun;?

A.  The Moberly total-couht and the Ca:nbw total count

{on the average was very»similar, however; the Moberly total

coqn;voﬁly}lz percent.ofvthe men fell be1ow 90‘mi11ion pét‘ij
milliliter, so that 88 pefcent of thebﬁen'ﬁefe above_in'.
normél average O£'§b miiiidn pé?vmiililitgr;_which ié the
large majority’ofbﬁhe ﬁen. o

Q. - Then when you look at_all three, not just one, but

look ‘at all three semen analysis; what is your'opinion

insofar as total count is concérnéd?>

,A; Well, since two 6ut of fh:eebgfekbetter thaﬁ
average,/I_would consider this notmal.»' {
":Q. okay. ‘Noﬁ,_Doctdr; I want to ta1k about medians

briefly. Dr. Zaneveld, I hand you what has béen marked as

Defendant's Exhibit 1421, which is really, is the same chart

las 1419 except on that chart we figqredfwhat the Moberly

medianvis and the overallvmedian, is ﬁhat c§r:ect, sir?: _
A. Yes} sif.
Q. What is ﬁhe Moberlf médién?
A. It's 126, sir. = |
Q.  And what is the overall median?

A, The'averaée of the various media,fwhich as I said

we take them with a bit of grain of salt, is 70.

Q. Now, on Plaintiff's Exhibit 1719 Mr. Carr set out ’
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|some medians from MacLeod and Wang of infertile marriages of

76.5; and then MacLeod and Wang of infertile marriages of
95.7, you recall that, sir?

A. That's correct, sif.

Q. Now, is there other literature that is already in
evidence that would indicate much lower medians?

A. That's correct, sir.

Q. And what are they?

A, Well, first of all, the medians which actually are
of fertile people, if I remember, all we have to remember
that the infertile martiages means half of the men is still
fertile, doesn't mean all the men are infertile, only half

the list on the bottom group. If you look at only the

|fertile pbpulation, of course, the popuiation consists of

infertile and fertile people. Loqking 6nly at fertile
population, Nelson and Bunge =--
| Q. Right here on this big chart?
A.' That's correct, sir. Reported a medium of 38.
Q. Right here? |
A, That's correct.,
Q; Okay. Rehan et al. from New York tepofted a ﬁedian
Jof 65.
Q. Okay, that's right here?

- Ae. That's correct. Right there And, then Sobrero,
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|Rehan, same authors, reported a median of 68. Okay. And, of

course, Smith and Steinberger reported a median of'50. S
Q. ‘Okéy. Is that data indicated on the exhibit that
you have before you?
A, Yés, sir.
Q. And those medians are much lower than the M$cLeod
and Wéné medians of 76.5 and 95.7, is that cofréct, sir?
| A. Yes, sir. I would also like to point out when
MacLeod and Wang in a study of 5,40000 men, their own stﬁdy;.
sent out the analeis_by another -- by other people, they
obtained only a médian of 55 million sperm per miililiter
rathexr than the 76.5. It‘appeais their clinic is high‘in‘
their sperm concentration estimates, for whatever reason, I
would not know why. | |
MR, NEWBOLD: Your HOno;, I would like to move into
evidence Exhibit 1421 and pass copies to the jufy.
THE COURT: Any objections?
MR. CARR: No objection, Your Honor.
THE COURT: Admitted without objection.
(Exhibit passed to the»jury.) v |
Q. Now, Mr. Carr's -- strike that. The median as
shown in 1982 for Carnow II is 50, and we agreed with thét,
did we not?

A. Yes, we agreed with that.
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want to consider normal the average. .

. Q. And how does that 1952 median compare with the

,Nelson and Bunge medlan?

7,A; It was higher.
Q. _Ahd‘is thatunormal?‘,IS‘that»what’i£ shoﬁid be?

A, ‘Yes. Yes. 'Aotually'better than normal,if'youﬁ.'

Q. : Okay. And how does the 1982 medion that ﬁr.oCarf{
shows on hls chart, 1719 A, compare w1th Smlth and
Stelnberger? | |

“A. It’s}the same,

Q. EXactly.the same. ﬁr. Carf has a,mediah in‘1983 of -
53.4, and-that’doeslfall below the MacLeod'and Wang and theﬁv_
ﬁelsonband Bunée -- oh, ho, it doesn;tQ | |

Q. . How does. the 1983 median of 41, of 43, 4, compare toﬂ
the other medlans that you've set forth in your exhibit?

A, It is somewhat lower than the:lowest value that is

reported. 'I‘should remark, however, that it’s not'16wer than'

the loWest'value reported on this particular'chart that youo‘

had up.

15o Q. Was there another median that's"eVenvlowér thén.the
ones I've listed?
A, Yes, sir,
“Q§ " What is that?

" A. If you look on the bottom of that chart on the
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percent.
Q. ©Oh, I see.
A, 70 million per milliliter. That's for people in

infertile marriages.

Q. _Are Smith and Steinberger a well recognized _

andrology group or is Steinberger a well-recognized

andrologist?

A,

As I've testified, I consider him the best in the

United States.,

Q.
Wang?
A,

Q.

You ceonsider him to be better than MacLeod and

That's correct, sir,.

So that if we used Steinberger's median of 17

percent, instead of MacLeod and Wang's,’then the 1582 medién

and the 1983 median =--

A,
Q.
A.

Q.

Would be high.

Would be higher, is that correct?

That's correct.

Okay. Now we have also calculated what the Moberly

median would be, and that's on thé exhibit that thefjury

has. What would the median be?

A,

Q.

126.

And, of course, that's above any of the medians
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ithat we have set forth here, is that correct, sir?

A, That's correct, sir.
Q. Now, we have also taken a look at all three of the
test results and did an overall median, and what'is that?

A. That came out to 70, It is the mathematical‘

laverage of all three calculétions.

Q. And if we have an overall median of 70 for all
thrée exams, hot just one but ali_three, isvthat better than
the Nelsoh and Bunge median? |

A Yes.

Q. Better than Rehan et al. median?

A, That's correct, sir.

Q. Is it better that Sobrero and Rehan?

‘A. Slightly, yes, éir;

Q; _ Better than the Smith and Steinbergé;rmedian?

A. That's correct, sir.

Q. If you are looking at medians, is it better to look -

lat all three or just the two that Mr. Carr has up here?

A, Well, any time you have information, you need to

take all the information into consideration.

-l’ Q. Now, finally, Dr. Zaneveld, when ydu'are making a.

detetmination_about'fettility, do medians and means reélly

|mean anything at all?

A, No, When you try to_determine'that a group falls,
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|is normal or abnormal, one does not look at the average only,

particularly not of the group aé relatively small. What you
look for is if the group as a whole in a majority of the
individuals fall into a normallrange.

Q.. And have you looked at this group as a whole?

A, ‘Yes, as wve presented yesterday the --

MR. CARR: Your Honor, this is all repetition and I
object to it. If I have to gb into recross of the doctor on
what he'’s séying now, we will -~

MR. NEWBOLD: I'11 withdraw the objection and close
my re~red;rect.

THE COURT: Okay. It's withdrawn. Did you have
any recross?‘ | |

MR. CARR: Yes, I do.

RECROSS EXAMINATION
BY MR. REX CARR
Q0. Doctor, with regard to the Kulakauskas exhibit on
Delbert Curl, your Defendant's 1418, you can do a quickié
analysis, can you noﬁ, byvtaking}a portion that has already
liquefied and analyze it without adding a lytic agent?
A, Well, you can do it.

Q. Or as a matter of fact, what you can do; also you

'can take a portion of that ejaculate that is still solid and
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|liquefy it, can you not, sir, and look at that portion, can

you not do that, sir?

A It's very difficult. It can be done.

Q. It can be dbne,'buﬁ‘experiehced people can do that,
canwthey noh, sir?‘
A, I‘dbn't know of -any §linid that does that. If Dr.
Kulakadskas does it -= |

Q.» Are you familiar‘with what the Cook County Clinic
is Capéble of doing?

| A. No; sir.

Q. Now, Doctor, YOu either have to conclude -- you

have here, do YOu not, a definite statement for the ﬁorld to

see that complete liquefacgidn took place in 75 minutes, -
correct, sir?

A, ' That's cdrtect,‘si:.

Q. And there~is ho question about that. He could have
put down complete liqUefactiqn'in 30 minutes, couldn't he,
sir, if he wanted to? NObddy is looking over hié shoulder?

| A; That's correct, #ir{ |

Q. Aand you Acceét that'as.a real value of 75 minutes,
don't.you, sir? |

‘A. Yes, sir.

Q. But now you accept that as a real vaiue but you

reject the total count as a real value -- you reject the
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'_act1v1ty as a real value, don't you, sir?

.’A,* No, I dld not reject the total count as a real
value; the actxvrty, I did.

‘Q. Yes. And, Doctor, because you sard, well, how

: could:he possibly know the actlvlty 1f,1t'srnot liquefied

: yesterday, correct, 81r?

rA.. That s correct, sir.

',Q;. So what/you are,doing,»yOu_are'sayiog»nr,

- |Kulakauskas made up that-data, aren'tryou,‘sir? '

A, No, sir, I'm not saying rhat.

”Q, | That's what you are 1mplying?
A. No, I said his measurement was not valld. ‘
Q. In point of fact, though,.he,could dorit,\in'hisb
experience, by taking a porrion of it for the porPOSe:of :

making rhat 30 minuteiobservation if'soﬁeone ﬁanted_him to

|make that 30 minute observation, could he not?

A, ' Not a valid one, sir.

Q. Doctor, would it be -- you don't need that value

for the'-—‘what'about’the hour?

A, What hour?

Q. ‘The hour valuation,bhe could not make,e.valid'one o

for.tﬁet'either, is_thet what you ere.saying? '
A, vThatvis correct. - |

_Q,‘ Dr. Kulakauskas could in fact take a drop of the
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elsemedfand5liquefy it;.could-heﬁnot?f'

cfA,d_ That's correct.

le, Or he could in. fact take a drop of the semen that {,ff

fd had already liquefied, couldn t he;‘81r9

7A; Yes, but neither one would be valld observatzons.;

' Q; By your Judgment?

f'A.j; No. by anybody s Judgment. I don't know of a

.l c11n1c that would do that.

d-Q{,' Doctor,vyou ‘have put‘in your book‘that'you,can~do a

;,qulckie? -

‘A;” I dldn t say quickie. I say YQU céﬁ'quicklyg-;f

' QL No, you put in yoUtvbook that you could'have a. -

xquickie'aualyses by taking“the semend and lOokingQat{it;7nk |

A, ,'i never'used theiterm quickie analYSiS' L think,'_7

but 1f I did, 1t doesn‘t matter because the 901nt is taken

'that you can. liquefy a semen sample.‘

’ng‘, What you said, Doctor, was you could do --;*A{;'

‘ qulckie method may be performed where a drop of semen 1s S
‘placed, you used qulckle not me on Page 154, where ‘a drop

. of semen is placed on the slide.

'A{v After 1t's llquefied, sir.

fg;vg Doctor, a portlon of 1t 1s llquefled. 1sn t lt: f

|sir?

A.  But that would be a biased portion of the sample..
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You cannot do a valid analysis that way.
Q.. Doctor, it might be invalid by your standards,
might be valid by Dr. Kulakauskas if he knows someone wants a

report on that. You either have to assume that Dr.

|Kulakauskas lied when he gave those activities, or he

performed an a;alysis on a’portion that was liquefied, one
way or the othér,visn't that correct, Sif?

A, Either he lied or performed --

Q. Bithér he lied or he did in fact perform an
analysis on a liquefied’portion_of this ejéculate?

A, No, there is one other optign.

Q. What's the other option?

A, That a portion was not liquefied. Hé looked at a
sperm moving within thét coagulated portion.

Q. Well, can you do that?

A, Yes, you can do that,

Q. Is it valid to do that?

A. No, sir.

Q. Ohe éf those three things he did, correct, sir?

A, That's what I wouid assume,

Q. A person looking at this, knowing that the
liquefaction tine ié cléarly set out, a person would kqow v
that he did oné of those three things, wouldn'!t he, sir?

A, Yeah, I can't think of anything else that it could
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Q.

And, Doctor, the next thing I'd like to ask you

about is the testimony that you gave relative to Plaintiff's

~- Defendant's Exhibit 1419 and 1420, do you have those in

A.

Q.

‘A;‘

Q.
A.
Q.
"A.
Q.

'A,

Q.

A.

Q.

A.

Q.

. front of you, sir?

1719 you mean?

1419 and 1420.

I'm sorry, I got 1419 and 1420.

‘Defendant's, sir?

Okay.

When did you do those tables, Doctor?

They were done last night and this morning.
And wére they done at your requést?

No, they were done at a lawyer's request, but also.

|my suggestidn.

You did those, did you not, sit?
I'm sorry?

You did those, did you not, sir?

‘That's correct,

And you apparently considered significant beéause

you used the normal averages, didn't you, sir?

A,

Q.

That's correct, sir.

And you used the normal averages because you and

Mr. Newbold believe that it has a bearing on this case, did
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;'you not, sir?

MR. NEWBOLD: Object, Your Honor, may we approacﬁ
the bench?

THE COURT: Sure,
(The fdllowing Side Bar conversation was had outside the
hearing of the jury.)

MR, NEWBOLD: I object, Your Honor. This is
totally misleading to ask this witness what I think hés a
bearing on this case. The reason we prepared those things is
because Mr, Carr Qsed normal values during his presentation.
Obviously if he used normal values, I was going to use them

in mine., But he has no right to question this witness as to

|lwhat I think is going to happen or what is or isn't

significant. That's totally improper.
MR, CARR: I don't think it's‘improper to asking if
the witness and Mr. Newbold consider something significaﬁt.

He can make an admission by his actions by the questions that

he asked, as well as making a statement in front of a jury,

by what he does in front of the jury; What counsel does can
be considered signifiéant. He is a repiesentative of
Monsanto here.,

MR, NEWBOLD: Absolutely.

MR. CARR? 1f they take the position =-

MR. NEWBOLD: The only reason that we prepare ~-
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MR, CARR: Whatever reason makés no difference.
MR. NEWBOLD: Mr. Carr thought they were
significant, makes all those charts for the jury tﬁat‘Weie
misleading. |
THE COURT: 1I'll overrule.ﬁhe objection. Y§u cah
take your position in redirect i} you wish.
MR. NEWBOLD: Well -~ |
(The following proceedings were had in bpen_gourt.) |

Q. (by Mr. Carr) Doctor,»you did use the tefmihology,
did you not, ot used the symbol which stands for normal
averages, didn't yoﬁ, sir?

A. Yes, sir, that's correct,

0. Andiyou prepared those charts using the words‘
normal averages before the plaintiffs eVer used that
terminology, isn't that correct, sir?

A, Before the plaintiffs =--

Q. Before the plaintiffs prepared anything or even
lasked any question about normal averageé, sir? -

A. Plaintiffs, you mean yourSelf?

Q. That's correct.

A. That's correct, sir.

Q. So the first time before the word nbrmal average
had been used by the plaintiffs in this case, you and Mr.

Newbold prepared those exhibits using normal averages as
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|lcriteria, did you not, sir?

A, That's correct, sir.

Q. aAnd, therefore, you came to the judgment, you and

|Mr, Newbold jointly came to the judgment, that normal

averages did have some significance insofar as the.piaintiffs |

;in this case were concerned, did you not, sir?

A. Yes —-- well =--

Q. Now, the exhibits that we had here, sir, the first

time we referred to the words normal averages -~ the normal

averages‘éppeatéd, by the way, the first time we saw the
words normal averages, when you bfought to the cou;troom the
exhibit with the Grént Hospital stahdards using the words
nbrmal averages, isn't that correct, sir?

A, I don't know when you first saw it, sir, but I
think that's when we first --

Q. When we first saw it was wﬁen you produced it here
three ér four days after you started on.the stand.

A, Is that the first time you saw it?

Q. That's indeed the first time. |

A, Correct, sir.

Q. And, the normal averages then which you consider in

the way that you have, and point of fact, the values that you

found compared against your normal averages was exactly the

same as set out in our chart for 1983, was it not, sir?
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A. I believe so, sir.

Q. Yes, and the normal averages‘set'out in the -= we
don't use the word normal'average5~in‘the MacLeod and Wang
table, but there is no doubt in your mind but when those '

normal averages of 50 million per milliliter in less than 90

|million total are the normal averages that's referred to on

Defendant’s Exhibit 1419 and 1420, isn't that correct, sir?

A, Yes, sir.

Q. And inéofar as the exhibit is concerned, 47 percent
of the plaintiffs in 1982 had less than the norm&l average,
isn't‘that correct, sir, of sperm concentration?

A. That's correct, sir.

Q. And, when you combine those two, that would be
approximately 58 percent had lesé than the normal average,
won't that be correct?

A, If you combine Carnow I and Carnow II?

Q. That's correct,

A That's correct, sir.

Q. | Sb we could write in your chart for those two, for
the combined of 58 percent, couldn't we,:sir?

A, Yes, sir,

Q. . And when you cbmbine the total sperm éount, we come
to about 62 percent, that's below your normal average when

you cbmbine those two, don't we, sir?
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A, That's correct, sir.
Q. Now, Doctor, what that means is from the normal
average samples that you use as a standard for those normal

averages at the Grant Hospital, 58 percent'of those

plaintiffs on those combined Carnow}tests would have abhorma1 

:esults in bne instance and 62 percent in the other ihstancé,
isn't that correct, sir? |

A, No, sir.

Q. Didn't we -~

A, He used the term abnormal results and that's

|incorrect.

Q. Abnormal the way you and Mr. Newbold used it. I
thought you‘just got through saying if you use the words
normal averages as being normal, I wrote you down correctly,
I thought. If you use the normal.averdges as normal.
Exactly‘what you said, sir.

A, Well, that was réferring -

Q. In respénse to Mr. Newbold's question, isn't that
correct, sir?

A, I can't remember anymore what I said, but I can
explain what I meant.

Q. If the normal average is normal, then something
othér than the normal average is abndrmal, isn't it, sir?

A, No, sir.
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a0 ot nermarz
A, "No;asir; '&ot'aﬁiéll;“}.
'th ;’DOCtot. if it's not normal,llt isn't normal,wls

sxr, by defznltion?

"*A.‘ Is your questlon strictly that questlon, not

normal? Yes, s1r, I would agree with that.

‘Q‘ . No doubt about it, is there, sir’

A, That! s correct.

&‘it"’ Co

N relatlng to anythlng else? If it's not normal, is 1t not'_

o Q.; And 62 percent of those plaintiffs in the one S

1nstance and 58 percent in the other 1nstance on both Carnow

A, No, 31r. not at all.

. Q.v Accordrng to what you told Mr. Newbold, 1f you

con81der the normal average normal, 1sn't that correct, si

-if you consider the’ normal averages as. normal, as you Just

those percentages isvtrue g;ven that;.isn?t that»correct,[

|sir?

‘A; You taklng my statement to ——

"Q,:, I am taklng your statement --i

‘Ar, = tO: Mr._Newbold totally out of context and --’ﬁr',“

”examlnatlons had those not normal samples, dld they not, sxr?

ra

'responded to Mr. Newbold, then what I suggested to you on"
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Q. The jury has heard'it. I've'heard‘it. What you
said was if you used normal averages as normal, then this is
so.

A, Could I -~

Q. I'm asking you the same thing. If you used the
normal averagés as normal, this is so, isn‘t it, sir?

A, Could I ask the Court Recorder to see exactly what
I said? We‘are arguing over terminology.

Q. No, we simply don't have time, Dr. Zaneveld. If
you don't agree with it just say so.

A, I don't agree with it, sir.

Q. You don't agree that you used that terminology with
Mr. Newbold?

A. I don't remember that, sir.

Q. Well, we will leave it up to the jury to decide
whether you did or did not say that. All right., We will
pass fo something else,

A. But I will not say that anything less than the
avetage is abnormal. I'Qe never said that.

Q. I know that, Doctor. I'm not suggesting thét.you

aid.

A. Yes, you did, sir,

Q. What I'm saying to you is that when you responded

_td Mr. Newbold's'quéstions about hOrmalcy;'that if you use
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alftneknormalvaverages as normal, then'this‘is so, X, ¥, and Z,
,“That's what you sald.’ So I'mksaYing if yon used tne average’
,normal averages as normal, then 52, 58 percent of the

7‘p1a1nt1ffs in the one 1nstance and 62 percent in the other fr

llnstance have what could be termed normal by that, not normal

results_by,that deflnlt;on,,isn't that correct, 51r?
btA. | No,bsir;

“Q.: Weli, that's what the figures show, isn't’it,~sir,n“

if vou,aSsumevthat? | -

A.‘ No, sir.‘-You are using_--

”eQ. Are you'aSSuming,'sir,tthat not having a normal

average'is not normal? Are you making that assumption as I

|gave it to-you?

A, That's‘correct.‘
Q. All right, if --
A, Wait a second. ’Ibmisunderstood wbat'you‘said
tbere; | |

‘>Q.a Are you‘assuming‘for the sake of my question, so

that we don‘t need to go back and quarrel on this all day,_ |
rare you assuming, as I asked you, that what you said was if

‘the normal average is not normal then this percent would be g'
nfthusly so, so I would llke for you to assume that you dld savt‘

;1n fact,\sxr -

- A. I never said that anythlng below the normal averagef
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is not normal.

Q.. I haVen't'aSKed‘you that, sir.
:A.‘ Yes, you did.'~. |
Q. Notvyet‘l ha?éh't asked you that.
A, | Oh, okay. | | |
Q. Assume,rif yqu:wiil;'sir( that =
A,  Assume, .
Q. That the norma;‘avergge isthe_séme‘ésvéaying_
ﬁorm@i. will you‘ésshhé that, sif? |
| A, | My undefstanding is == |
Q. Would you? B
A. I must aséume the;thihgs you ask me t§ assume,'
okay, we will assﬁme that the norma;.éve:Age igynormal,
}Q. » Assuming that.to»be true, that Gifpeicenttf?

MR, NEWBOLD:  Your Honor, may'we‘approéch the:;-_I
think I can Say this from hete.':May the jury be“ihStructeé.f
that the witness ié undéﬁ éoﬁftfordéré bynormailproceduré_iJ
that‘hevmust‘assumé that when the attorney "*'iv‘

.MR; CARR; Your Honor,bthe'jury‘kﬁowé tﬁét bette:'i
than wé do. | N

THE COURT: I've stated to the jury a number of

|times, it goes for questioning both by plaintiffs' counsel
‘|and defense céunsel that'whenvsomeone is ordered to,aSSume :

| something, and assuming that, and given'the'fact_if there,i$'   :
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|an objectlon, that the obJectlon has been overruled, that
: they are to'assume 1t. That is from elther counsel,

plaint;ff or defense.

'Q. : If you assume that to be the case, Dr. Zaneveld, 62'*

‘|percent of the'Kline-Carnow results ;n’onerlnstance and 58
-,petcent of the Carnow results in another instance did not o

| have normal count nor concentration, isn't that correct, sir?

a, vvhay I ask for‘clarification?

Q. ' Surely; | | |

: A.h One more ‘point, if I assume that a normai average, L
which we agreed upon was 50 mllllon per milllllter is the

only normal value, does that mean anything above it orvbelow

|is considered not normal then?

Q. Doctor,'I,think ny question'is.pretty clear.
MR, NEWBOLD: I think he has a right to have that
elarified.'iThat's really a simple qguestion.

- THE COURT: Objection is overruled. I think it's

|elear.

d'Q., If you‘assume'as'the Court has directed you. to

assume,»that normal average means notmal, then’62 percent of

”{the plalntlffs do not have that normal count, do they, sir, -

1n the comblned totals° o ' :

'A," That's correct, sir.

,Q; And 1n the case of the concentratlon, 58 percent do
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not have that normal concentration, do they, sir?

A, That's correct, sir. | |

Q. All right, Now, Doctor, Qith regard to the.Mébeilyi
results that you put down, Doctor, when you look at the | |
concentration, taking Exhibit 14 -~ Defendant's Exhibit 1420;
if you will, sir, and the Moberly results. |

A, That was the concentration one, yes, sir.

Q. According to the Moberly results, not a single
plaintiff had less than 50 million sperm per milliliter,
isn't that correct, sir?

VA. I'm sorry. That's correct, sir.

Q. And did not have the =-- what you have described-as
the normal average amount, all of those plaintiffs, hot a
.single one had that average count, they all had much in .
excess of the normal count, didn't they, sir?

A, Yes, sir. |

Q. As a matter of fact, the mean oh the~Mdberly count,
the average sperm count for the Mdberly analysis is 134
million milliliters per -- million sperm per milliliter,
isn't it, sir?

A, I believe so,

Q. Now, Doctor =--

A. It's in that range,

Q. Now, Doctor, that's 230 percent higher than a
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normal average, isn't it, sir?
A, That's correct, sir.

('Q.il'Doctor,-wouldn'tfyou consider it very strange if~in B

|your laboratory in walked seventeen people in a row and not a |

sihgiefohe héd an avgrage'o: a normal average concebtrétion?
A ‘As I stated in my conclusions - -
T'Q.‘ :Ex¢use me, wouldn‘tvyou consider thag ve:y5veiy B

étrange;v | | | e

MR, NEWBOLD: Object, this is repetitive., This was

-COVered, almost the same question about being very strahge.’

MR. CARR: Not at all.

THE COURT: I don't believe so. I don't think it |

| is repetitive.

A. - Yes,
“Q; iWogldnft you think that very very;strange?~i
A. It's unusual.

Q.  So strange, Doctor, have you ever seen it occur

v that 17 peop1e in a row came in that had SOYmuch higher than.

- | the normal average, normal sperm count copncentration?

A -i personally have never Cheéked.

}Q.‘ You've:never'seen it in your entire ca;éer, héve;
you; Sir?

A,  i'c§h't.say that, sir. I've never checkéd. 'We},'

normally don't worry about those things. They happén to come
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in, they come in.
Q. Doctor, as a statistician, what would be the odds

6f you taking. a random sample of pébple, who are all suppoSedi

to be average, or were all supposed to be within the average‘

parameters,,ana'there is going to be some higher.and'some7

|lower, andfyoh come in with evéty sihgle -- not a one of them

below the ;yerége, not a single one, The glosest you'd get:
to the average is one that's 72,‘whag.is that, 46'petcent
higher than your ndrmai‘avéragé, thé one tﬁat even ébmes
closest? Wouldn't you consider ﬁhat ihe odds of that
occurring té be astronomical?

A. Again, I could not cqmm¢n£ oﬂ'that, but I think it
ig == | |

Q.. Doctor, my gquestion is you dan't_comment that the

‘1todds of this occurring in real life being as:ronbmical?_

A, No, of course not.

Q. Doctor, the -- not a single on¢ of those people

'acéording to Moberly is average. You must -- if you were to

conclude, if you had just that sampielto look at and you know
that we are involved with dioxin here, you could come to a
conclusion if you wanted to build a case on it, come £o a
conclusion that dioxin assists ih making épermatdzoa,
couldn't you, sir.

MR. NEWBOLD: Object, Your Honor. May we approach
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the bench?

THE COURT: Sure.

(The following Side Bar conversation was had outside the
héaring of the jury.) |

MR. NEWBOLD: ~Youz.aonor, this is totally outside
the iinevof any redirect, recross, or anything that's éver
beén gone into, We could be here for another three ﬁeeks;
Those Moberly results --

MR, CARR: You brought in those Mobetly'exhibité.
You are the one that brought them in. | N

THE COURT: One at a time.

MR, NEWBOLD: I object. This is totally outside
the line of direct, cross, redirect, recross,-re~redirect. or
anything. |

THE COURT: What is your position?

MR. CARR: He's talked about he's considered those
results normal, combined them all, taken them separately.
Asked every qdestion in the book in his redirect examination.

THE COURT: Okay. Objection is overruled.

(The following proceedings were had in open court.)

Q. (by Mr. Carr) Doctor, could you make a case that
dioxin has cohtributed to the sperm, spermatozoa construction v
and concentration, of those plaintiffs if you just looked --

A, No, sir, because the total sperm count in Moberly
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rand ‘Carnow I are 1dent1cal ‘or very similar.

Q{ ‘I'm talking about Just the Moberly group, 1f you ,L
wouldu't'mlnd. ‘Could,you?
s A Yes.
Q. So“ue can fiuiehdthis, I'm talking about“tbe
ﬁoberly people that have come in, sir?
‘DA. So do I, sir.

Q. Well, you dldn t, because you added Carnow 1n.f'We',

|have asked you about Carnow before. I want to ask about:

Moberly, Doctor, 1f you would permlt me.,

A. You asked me if dioxin made sperm and I'm

commenting.

Q. : Doctor, my questlon to you, 1f someone wanted to
make a case and had just the Moberly results to look at -
Ao Uh"hUh .

Q. One might indeed make a case that dioxin promotes

vspermatogenesis, could theydnotﬁ

A, No, 31r, because the total operm count is not -— it
is hlgh, but apparently for thls group ——

‘_Q.“ Let s 1ook at the total sperm count, Doctor, .

|because I was‘asklng about concentration and ny questlon
|again, looking at just the concentration,'eir, one,couid:make
, a}case:that dioxin assists in the formation of'sperm,.couldf:f

they'not, sir?
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A. No, sir, can't do that from the concentration,

|because that included volume. Concentration is an average in

the course of volume. Spermatogenesis —

Q. Now you are going to total sperm count, aren't you;
sir?

A. To answer your question, I would have to do that
because you asked spern production.i

Q. Doctor, I'll go to the total sperm count} if you
would like. If you look at that one, sir, the total spétm

count, the mean is 236, sir, for the Moberly group; hoﬁ many

lthere is only two people in the entire Moberly group that has

the average sperm count and one of thoSe is not a value
given. It's a value that you put in there. There wasn't any
87, approximate, you put that in there, did you not, sir? |

A, I'm sorry, let me -- |

Q. Defendant's Exhibit 1419.

A, All I got is concentrations here all of the suddehf
ah, here it is. Okay, there was an estimation, that's |
correct.

Q. Indeed it was. Doctor, is it scientific for yéu to
estimate that somebody has got a normal sperm count?

A, When you qualify it as Qe did, same as we did with
motility and the morphology --

Q. Doctor, we are now looking at the sperm count, if
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you will. You put in a figure that didn't even exist, didn't’

|you, sir?

A, That's correct, sir.

‘Q. Did you see Dr. Kulakauskas do that in any exhiblt_

.that you saw? Did he report figures that in fact existed?

A, I don't remember Dr. Kulakauskas making up any

lexhibits, sir.

Q. The sperm count you saw made by Dr. Kulakauékas,
you saw all those results, sir?
"A. That's correct.

Q. Did he ever put in approximately,‘or an estimate,

‘or I guess? He put in what was the count, didn't he, sir?

A. That's correct.

Q.  $ut ybu put in here something that éidn't exist;
didn't you, sir? |

| A, That's what I did, sir.

Q, Yes, sir. Now,_Doctor,,eliminatihg‘that'one that ‘
doesn't exist, you've got a single --‘no, you have one ==
you've got one person Michael DomingueZ'whbgat that time was
indeed 16, 17 years of:age,"who has the normal sperm count,
Evefy other plaintiff that is listed here has above &our
hormal sperm count, do they not, sir?

A, You are referring strictly to the Moberly?

Q. That's what I'm referring to, sir.
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A, That's correct, sir.

Q. Doctor, wouldh't you think it passing strange thaﬁ__
every single pérson that comes in and has above the average
sperm count?

| A. Not so much so because a year ago they had a
similar thing.

Q. Doctor, please eliminate the reference to the yéat
égo, would you, sir, so that I can pass on?

A, Well, when you =--

Q. 'DoctOt -- Your Honor, wouldyou}diréct the witness
to answer the questions in confines to the question I'm
asking so I don't get --

MR. NEWBOLD: Object. Object. May we approach the |
bench? | |

THE COURT: Yes, you may.

(The followihg Side Bar conversation was had outside the
hearing of the jury.)

MR, NEWBOLD: The question was whether he ﬁhought
it was passing strange to £ind this and his answer was no
becausé the same thing was found by Carnow I.

THE COURT: No. No. No, the whole context of the

last five minutes has been with Moberly and Moberly alone. I

|think it's perfectly clear.

MR. NEWBOLD: Your Honor =--
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. THE COURT: Just wait a second.
MR. NEWBOLD: Sure,

THE COURT: I think it's pérfectly clear that all

|of those questions were restricted to consideration of

Moberly andedberly alone, He was drawn back to Moberiy
aloné, within that period of time, he tried tovexplain his
answer to inclhde‘the Carnow, one Of the Carnow - *

MR, NEWBOLD: Carnow I examinations.

THE COURT: And it is obvious that this entire line
of qUestiqns that were in there is‘based on Moberly andA
Moberly alone. I think that the request for the admonition
is absolutely proper.

MR. NEWBOLD: Let me say this. If you ask a

witness What'you think something is strange, what he did,

what you think is passing strange --

MR, CARR: I said in the people that walk in;

MR. NEWBOLD: 1In Moberly.

THE COURT: Right.

MR, NEWBOLD: okay. He has the right to say no
bec&use one year ago they found. the same thing,

THE COURT: Without the context, that's correct.

|Within the context, not at all, Objection is overruled.

(The following proceedings were had in open court.)

THE COURT: Doctor, you have to confine your answer
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to the question that's asked. The gquestion has been

|restricted to the Moberly group.

Q. (by Mr. Carr) We know your point about the prior
examinations, you've made it several times, but my question
is'this: Would you consider it'strange to £ind 17 people,.
well, in thisvcase would be 16‘peoplé, come in and only oné{
$;d that being}a young boy, who would have a total sperm
count of below what you consider the average?

A, No;-sir;

Q. You don't?

A, No, sir.

Q. Then your definition of average doesn't mean, sir,
does it, average?

A, Yes, si;.

Q. Now, Doctor, with regard to tBis total sperm count,
if you took the total}sperm count including the one that‘you
estimated, you'd have a mean of 236, wouldn't you, sir?

A, No, éir. |

Q. Doctor, you.take 4,016 divided by 17 you get 236,
don't you, sir?

A, We did not, sir.

Q. What did you get, sir?

A, 230.6.

Q. 230.6. I won't quarrel with that. You get 230
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then, wouldn't you?

A, I would round it off to 231, sir.

Q. Well, then 231, won't quarrel with that. That is
how many times the average sperm count, sir?

A, I'm calculating, sir -- |

Q. Doctor, it's approximately 250 percent higher,
isn't it, sir? | |

A, I would have to calculate it also, sir. It's about
20.5 == well, I think you are correct, It's about 200
percent higher.

Q. Well; 180 would be 200 pefcent. This is 230. 1It's
about 250 percent higher, isa't it,isir?

A. Yes, sir.

Q. 90 being average?

A. Yes, sir. |

Q. Doctor, the mean, or the median rather, in the case
of the count is George Rush and that is 224, isq't it, sir?

A. Is the question the median George Rush, and is it
224? 1 Qould have to see exactly where the median was, but
that is probably correct, sir.

Q. And, Doctor, in the case of the sperm
concentration, 125 is the median there, is it not, sir? That
would be the case of Felix Dominguez.

A. I would again have to check, sir. I don't know
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cfA;f 1 w;ll assume I 1f you would llke me to.":}"

‘VCQ“» Please, sir, that s two and a half tlmes higher [{F;55r°

| jthan the normal sperm concentratlon, 1sn t it, sir? ;_:yfV“-:"”"

iA‘ That 8 correct, srr.~ . ,f o ‘d::{?

iQ; Now, Doctor, I'd 11ke to. dlrect your attentlon toﬂlfu"
J“;the Defendant's Exhibit 1421, whlch you have testifled w1thf;ffy

reference to.gv

»:e‘A; That's correct, sir. -

fo; The values that you ve used for Nelson and Bunge isl~

;‘an extrapolated value, 1sn't 1t, sir, for your medlan, not av:"°

“~value reported by Nelson and Bunge, 1s 1t, 51r° ,r.h

'LEFA. No, 1t was. ==~ v‘l

”l'd,a Agaln, 1t's one that was extrapolated because there”

.were no valueo glven, 1sn't that rlght, 51r?

“_»A.' No,151r, values were. glven, Just no medlan value.
Q. - No value glven for the mean or the medlan?

”azng, For the medlan, that's correct, 51r. f7,,”h

-*“ythat you ve got, Smlth and Steinberger, that is another

extrapolated value, 1sn‘t 1t, sir?
A, Yes, 31r.

-th,’ So, Doctor, what you dld, and you dldn t tell thxs ;- |

“KfQ.' And, Doctor: the same thing is true for another one'j~'
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Jury that thls was a calculated or extrapolatlon, d1d you,

| 51r, S0 the only two that you ve got lower than the

plalntlffs? in this case happened to be,two extrapolated

: values,'ien?t.it,-sir,.the Nelson and Bunge and Smith and

Steinberéerecount, isn't that right, sir?

A. —eYou'want-me.-- you will heec to clarify'that
questibn; | | |

Q. Doctor, what I want you,to do is answer the
cuestioh,‘yoc used extrap01ated-values,tdidn‘t you, sir?

A.yq‘Ibused,values that were extrapolated by others,
that'socorrect,'sif. |

Q. And, Doctor, the values that we use, we could have -

‘|taken, Doctor, if we had wanted to in the exhlblt that we

haveogiven you before, we could have'taken extrapolated
valueg because they are right there, aren't they, sir?
A.f That s correct, sir.

Q. And Doctor, the Santomauro:tesults that you

|discussed, the plaintiffs'in this-case have a median, and the

Sahtomau;o reeultjis New York, whiCh‘;s a median of 40 and a'
mean of 50, correct, Sit? |

A, ,in thisachart, that's correct, sir,,

Qs" And_ourcplaihtiffsc-— ahd»that's in an infertile
population, iSn't it, sir? | |

A. No, sir.
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Q. Doctor, does it appear in the table,,"Ceftain

 Aspects of Semen Quality in Infertile Marriage Populations?”

A, Yes, sir.

Q. Then it is an infertile marriage poleatidn, isn't

it, sir?

A, 'No,.sir.
Q. Does the table so describe it?

A. Yes, sir, |

Q. Do’you:have any first-hand knowledge that‘ﬁhiS'i5>
incorrect, sir? |

A. Yes, sir.

Q. What is your first-hand knowlédge?

A, Santoméuro article itself, sir. |

Q. Doctor, then you are differing with the way Dr.

MacLeod and thé way Dr. Wang interpreted that article, is

| that right, sir?

A. That's correct, sir.
Q. And, you have the right, of course, to differ, but

it is treated in this table that you pulled out, that you

' considered authoritative, that you put in your list of

documehts as in the infertile marriage population, isn't it,

sir?
A, That's correct, sir.

‘MR. CARR: VYes. I have no further questiohs.‘
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THE COURT: You have any further questions?
MR. NEWBOLD: Yés, I would., 1I'll be as quick about

this as I can,

REDIRECT EXAMINATIQn:
BY MR, J. WILLIAM NEWBOLD
Q. Dr. Zaneveld, insofar as ext:a§olated values; those
studies, those medians that you USed, that jou used on ydur
exhibit'that Mr. Carr charactekizeé extfagé;ated values, you
admitted they'were, isn't that correct?
A, That's correct.
: Q. Are they valid?
A, Yes, sir.
Q. And those studies came out of this exact exhibit
that Mr. Carr inﬁroduceé with thoSe exttapola£ed_values?
A. Yes.,
ﬁR. CARR: I suggest that counéel is suggesting --
MR. NEWBOLD: May we approach thevbench, Your
Honor?
‘THE COURT: Sure.
(The following Side Bar conversation was had outside the
héaring of the jury.)
THE CQURT: That was a leading question. You

really should rephrase it.
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MR, NEWBOLD: OKkay. 1I'll rephrase it.
(The following proceedings were had in open court.)

Q. (by Mr. Newbold) Where did you obtain the\median
value numbers that you placed on}Your exhibit? Whete”did you
get the numbers?

A. Which exhibits are you referring to, the one --

Q. Where we did our medians., g

A. I obtained that from this particular chart.

Q. From Plaintiff's Exhibit 16857 "

A, That's correct, sir.

Q. Okay. Insofar as Mr. Carr's cross examinatioh
aboui those high total counts}in the Moberly clinic, you
recall that?

A. Yes, sir.

Q. How do those high total counts in the Moberly
clinic compare with the total counté done by Dr. Kulakauskas
in Carnow I?
| A. They are very similar, sir.

Q. They are pretty high, too —% strike that. chtor,-
insofar as normal and abnormal is concerned, but above-it or
below it, does it mean anything insofar as the fertility of
those plaintiffs are_concerned?

MR. CARR: Your Honor, this is all repetition.

THE COURT: Objection is sustained.
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MR, NEWBOLD: No further guestions, Your Honor.

~THE COURT: Do you have any further cross
v examination?
"MR., CARR: Yes, Your Honor, in . view of what the

|witness said.

RECROSS EXAMINATION
BY MR, REX CARR

Doctor, ¢ould you look at the Dwayne Embree results

in thé Carnow I, or strike‘that. Start out with John

Dominguez. Look at the John Dominguez results and then the

Moberly results.

A.

Qe

Yes, sir,

John Dominguez in Carnow I is 50 and Moberly is

241, isn't it, sir?

A,

I'm sorry, I was looking at concentration. You:

meant the total count chart?

Q.
A

Q.

A,

Q.

there?

A

YESa
John Dominguez?
Yes.
That's correct.:

50 and 241, a significant differenqé there, isn't

Yes.
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Q.

lisn't it?

A.

Q.

isn't it,

A.

Q.

Dwayne Embree is 89 in Carnow I and Moberly is 254,

Yes.

Bi;l Kemner is 230 in Carnow I and Moberly’378'
sir? | |
That's co;rect;

Gary Mason is close to the same. Joe Robinson --

well, Joe Robinson you've estimated the Moberly so we don't

really know. Gary Robinson is close to the same. Tim

Robinson is 51 and Moberly is 164, isn't it, sir?

A,

Q.

That's correct,

George Rush we have the contrary. We have Carnow I

296 and Moberly 224, don't we, sir?

.A.b

Q.

A.

Q.

That's correct.

Glenn Rush 280 and Carnow I and Moberly 115?
Yes, sir.

Robert W. Vaught in Carnow I is 56 and the Moberly

got him down for 615, doesn't he, sir?

" A,

Q.

A,

Q.

{will.

A.

Yes, sir.
Is that anywhere close together, Sir?v
No, sir.

And, Doctor, look at the concentratibns; if you

Yes, sir.
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Q. Greg Ballard 24 in the Carnow I and Moberly 89,

|correct, sir?

A. Yes, sir.
Q. Larry Bolles 92,

MR. NEWBOLD: Objection, Your Honér. May we |
approéch the bench, I didn't cover this, I covered total"
count., ;

THE COURT: Come on up;

(The following Side Bar conversation. was had outside the
hearing of the jury.)

| MR, NEWBOLD: I covered total count. I c0m§ated
the Moberly one with Carnow I in total count, Which:he'hés'
the right to go back over. Now we are gbing into
concentration, which I did not cover.

MR. CARR: I think I have the right because you
have made the inference Moberly and Carnowvaré the.same. |

MR. NEWBOLD: Insofar as —--

MR. CARR: That's ﬁrying to takevSOmething out of
context and make it mislead the jury. |

THE COURT: He used total counts. I think the

‘|inference was in totality they are the same, I think.

MR. NEWBOLD: My goodness, I said total counts to
him, how much clearer can I be?

THE COURT: Wait a second. You said that they are
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the eame and”YOueuseo‘theeeXample>O£hto£al codhrs."vﬁ
e, NEWBOLD: Ihsaid'443’ |
“THL COURT: I don t thlnk.

o MR.“NEWBQLD:. Cross examinlng you about total
eoUnrsvin.Moberif. That s exao;ly what'I sald, You remember A
Mr. Carr crose examining -}:v - |
| Nk;.CARh:h,Yoﬁrrgonor;,doeSQFﬁvmake ahy differenoe,
'he{has hade theihferehce.---f | o s

MR;;NEWBOLD:: Irknoéii’did.

kTHE.COORT?e-I}interrupted ybu,lxtmfsorry.‘;,

rMR. CARR He made the 1nference that Moberly and
Carnow results were the same and he s made that 1mp11catlon.

MR, NEWBOLDvi I talked'about,the total counts. Iv
know I-did. Has to be on your notes. Do you remember Mr.
Carr questlonlng you about the total counts.

THE COURT- My notes 1ndicate my 1mpression was

| similarity to two

‘(Thelfollowing proceedings wereohad'infopeh oourt')”

Q. (by Mr. Carr) Doctor, I don't know where we: were,'

They are not together, are they,,s1r?

”A, | No,’srr,~ You talklng about concentration now?

A.  Concentration?
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Q‘

A

o

That's correct. Larry Burks was 32 at Carnow I and

:_103wat’thé:Mbbérly. ‘That's'not élOse, is it, sir?

No, sir,

‘Delbert Curl was 47 in Carnow I and 72 in Moberly.

Thatfs not close, is it, sir?

.A.

Q.

.Not really.

 Felix Dominguez was 86 in Carnow I and 125 at

Mdbérly -- 125 at Moberly. That's not ' close?

A.

speaking?

- Q.

|sir?

A,
.Q.
. A;}
Q.
L

Q.

A,
Q.
A.
o

A,

What do you‘mean by not close? Figutatively :

. The 125 is 50 percent higher than the 86, isn't it,

So you mean mathematically close?

Yes.

That's corréct._
~John Dominguez 14.6, Moberly 161?
’That's‘corfect, sir.

’And-Dwayne Embree 42 at Carnow I and 127 at

_ querly, correct, sir?

Yes, sir.

'Bill Kemner 88 and Hoberly 1262

‘:YeS, sire.

Gary Mason 58 at Carnow and Moberly 120?

‘Yes, sir.
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Q. Joe Robinson 106 and Moberly 175?

A, Yes, sir.

Q. Is thét éoitect?

a, Yes,

Q, 7 37 for'Gaky Mason at Catnbwrand‘iog athobet;y,yénd '
on down the lisﬁ they are all disSimilar; aieh't they, sir?’

A, Theyuare all dissimilar,.that?s certainlytrﬁé,
sir. |

Q. And Robert W. Vaught again 8.6 at Carnow I and 123
at Moberly.‘ Now, Doctor -- well, that's all the questions I
have. |

MR. NEWBOLD:‘ I have no further questidns, Your

Honor.

THE COURT: Okay. Doctor, you may step down.

|Thank you. Ladies and~gentlemen,'I_appteciate your patience

and cooperation. As far as I explainédftovyou earlier, there

are some matters that we have to take up outside the presence

| of the jury. So, as far as your attendance, we are going to
adjourn at this time. We will reSume aééin Monday mqrning_at
'9:30, I want to remind you that you are not to read, listen
‘to, or watch anything about this case in particular or.

' subject matter in general in any of the media. Thank you for
V your attention and cooperation this week. We will see you

Monday morning. Court is adjourned.
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0. '.NOW; Dr. Kimbrough, are you familiar with the

,ffindihgs in the original Nitro employees who were éxposed in

the accident in *49, did they not have neurotoxic syndrome?
z. A; In the workers that were in the explosion?

Q. Yes.

_A,d Yes., Dr;'Sdskihd reported that alsd;

Q. Ndw;byou didn't mentioﬁ that, did yod,fma?am?

VA. .N§,'I ——

Q. Or do you know in this case that there are
neurotoxic'Syndromes reported in this case?

'A.’ No.d‘

Q. Are you familiar with the Suskind morbidity study
as to what he reported there?

A; I-téad the}study, yes.-d

Q. Now, Dr. Kimbrough, I got somewhat aside there. On

| the Lysol content, what was your understanding the level of

the Lysol cbnﬁaminant was witthCDD?
A. The»concehtrations were veryvlow.
Q. Well, that doesn't help me, ma'am. You've said
that already.
'AQ f I don't remember.
1!Q;’ Were you told by anybody in behalf of Monsanto that
their 2, 4-dxchlorophenol also was found to contain TCDD?

A, Yes .
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Q. And at what lévels do they tell you the

' 2}4-dichlorophenol contained?

. A.,‘ I thihk it was also in parts per billion.
. Q. Was the first time that you lea:néd that Monsanto

had products that it was selling commerciélly ccntaining TCDD .

-- was the first time you learned it when counsel for

Monsanto told you that fact?

A. When there was a lot of publlclty about TCDD, the
EPA declded to look at ptoductlon processes —-—

Q. I wonder'if you:could answer my question.

" A. -JNo,cit‘wasn't the fifst time that I was aﬁare -

d. When did you firét learn that Monsanto products 
contained,.that is 2,4-dichlotophenci or'ﬁysol or scﬁe‘cther

Monsanto product, other than 2;4,5-T, Which_is well known,

‘ contalned TCDD?

A,‘ I first learned that those types of products can

contain trace amounts of TCDD some time in the past, maybe a

|year ago or so.

‘QQ _ Aboﬁt a year ago? -
fA;',-Uh-huh;'

Q. And from whom did you‘lea:n,thét?
A, ‘It was from the EPA.c

‘Qe - You know whére‘they leatned‘ii?

A. They asked the manufacturers to give them
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infbrmation}on production processes and in what productidﬁ :
processes you might have contamination with those typés of
compounds. |

Q. Now, do you know whether or not_Monsanto,:other
than telling you, has ever told aanddy associétéd-with the
government that theii produéts are coming out of thefSaUget,
Illinois, plant contained TCDD?

A.v I don't know.

Qe Did Monsanto's representatives, any of them, ever
ﬁell you that they had notified the government; the FDA, or
the EPA, or the CDC, or any other governmental agency that
their products that they were producing here at Sauget,
Illinois, contained TCDD?

A, They would not have any reason to tell me,

Q. - That may be or may n§t be, Dr. Kimbrough, but that
isn't what I asked ydu.

A. I‘would imégine they tell the EPA, but -~

Q. Again, I didn't ask you for imagination. I asked
you,'did they tell you that they ever ﬁold anybody?
| A. No.

Q. | All right.

A, No.

Q. Did any representative of Monsanto, including Dr.

| Roush, ever tell you that they considered one part per
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billion in their Santophen, which is =-- do you know what

|santophen is?

A. - It's a germicide,

vQ; Well, it's the base that goes.in to make the Lysol?

A.  Uh-huh. |

Q. Same thing?

A.  Uh-huh.

Q. And did they ever ﬁell}you that they considered one
part per billion in thé_SantOphen as medically acceptable?

A, No.

Q. Have you ever attempted to make a determination as

to what amount of the, 2,3,7,8-TCDD, not just TCDD, but

2,3,7,8 would be medically acceptable'in Lysol?

A, No.

Q. Do you have any juégment as you sit there as to
what levels would be, if any, medically acceptable in
Santophen or in Lysol, |

MR, HEINEMAN: Your Honor, objec;, beyond the scope
of the direct examination.
THE COURT: Overruled.

A. Not for this particular product, but I d4id for
hexachlorophene.

Q. And what was the level for hexachlorophené that you

determined would be medically acceptable for 2,3,7,8-TCDD?
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(Following a recess for the luhch period, the following offer

of proof was made outside the pteSence of:the jurye)

RENATE KIMBROUGH
(being called as aAwitness on beha;f of the Defendant} having’
been previously swdrn, continUed to testifylas‘follows)
| CROSS EXAMINATION
BY MR. REX CARR
Q. Dr, Kimbfough,_you understand that you:need not'bej
fesworn today, that your oath carries-oyei to'today's‘
testimony as Qell, do you not?
A. I do. |
Q. Doctor, we have been givenxsome7ihformation.just
recently that Dr. GeorgevRoush‘from,MOnSanto visited you
relative to this case, is thatkcorreqt?‘

A. No, he actually wantéd to'Visit Dr. Vern Hauk who

1is my supervisor and, he wanted to discuss with him medical

records from the Nitro plant, and Dr., Hauk had some -~ Dr.

-Hauk;asked,me then to meet with Dr.'ROuSh and Dr, Hauk, but,

Dr. Hauk had another commitment and had to go -- sent me over

to another part of the Centers for Disease Control, so it

ended up that Dr. Hauk and Dr, Paul Stair who is also a

scientist at the Centers for Disease Control met with Dr.

Roush,at CDC. I don't remember exactly when the date was to

100




%h/ '

10

11

12

13

14

15

16
17
18

19

20

21

22

23

24

discuSs those records.,

Q{ And are you saying that you did not meet.with'Dr.

Rouéh?

A. Yes, I did.

Q. And when did you meet with Dr. Roush?

A, At the -- it was --'I can't remember the exact

date.‘ It was a few months ago,

Q. Was it about the time that you agreed to

participate, be a witness in behalf of Monsanto?

A, 'I'm‘hot sure whether the request preceded -- I

would have to check my records about,the dates. I can't

really answer. It was about the time, but I'may'havé‘agreed_

first and then Roush may have come and visited. It maylhave -

been

that

fall

the other way around. I just don't know.
Q. onuld—you check your records, please?. A
A. I would have to do that once I get back-to Atlanta.
Q. You did not bring any records? .

A, No == I mean, I didn't know that was a question
was going to be asked of me.

Q. Well, your bes£ judgment it would have been in the
of this year?

A, Um, yeah.

Q. And was that the first time that you discussed any

of the facts about this case with any Monsanto employeé;
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5:'attorney, or representative?

A, I didn't discuss this case at all.-'Hescame -- hei”

v-has collected, and I guess because of some of the litigation |
f’that took place w1th the Nitro workers, he now has records,
tpmedical records, of all of the workers, and he wanted to findh:
: out whether we. would be interested in those records, because
",he didn't really have‘anything that he could do w1th them,
_nor did he have anyplace to put them. And he wanted to know B
i‘7whether, because we were in Missouri and were d01ng studies
a:there, whether we would be 1nterested in getting those
records and havxng them made available to us ‘80 that we couldin'
: examine ‘the details of the medical findings and whatever else}

hiwas in those records to get a. better 1dea of what the

toxicity of TCDD might be.

]'Q. ‘And. you did not discuss that.;ifhat‘is only ‘

cinferentially connected or remotely connected with this

case. But you dld not. discuss this case at all w1th Dr..“
Roush?
A, That wasn t the purpose of hxs v1szt.,'

‘Q.z That may be, but my question is did you discuss

: this,case with Dr,.Roush?~

’Aad I didn't discuSS'this.case. I have -—1 have o

IVprev1ously at meetings and 80 - on prior to that mentioned the |

fact.that.I did those rabbit,ear;tests~and;things liketthat.;
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Q. What I'm interested not so much when you said‘ﬁo
b:.'Roush, but what was the subject'matter andﬁwhaﬁ was'_
discussed with Dr. Roush with you?

A. We only --

Q. Was this case mentioned during that conversaﬁion?'

‘A, Not that I can remember. We were talking abou£ the

medical records and I pointed out to him that I would have to

talk to NIOSH about it since we are really responsible for |
environmental health and not for occupational health.

Q. . Dr. Kimbrough, if you don't mind I undérstand that

'you have a limited amount of time here, I would, if at all

| possible -- if you've got an unlimited amount of time it may

be different. While I don't want this examination to go on
forever, if it would be at all possible for yod to listen to
my question and-try to answer my question as best ydu can, So
that we could move on. My question is, did you discuss this
cése with Dr. Roush? By that I mean the’medical-facts, the

physical facts, the occurrence facts, or any facts connected

|with this case with Dr. Roush at the time you met with him?

A.. No.

Q. Were you ever advised or did you ever discuss Dr.
Bertram Carnow with Dr. Roush?

A, Not as farvas this -- he may have mentioned his

name or -- but, no, didn't have a discussion about him,
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Q.

Kimbrough?

A,
0.
A,
0.
A,

Q.

Did Dr. Roush -- and subsequent to that meeting,

| how long first of all did that meeting take place Dr.

He was there for part of the afternooh;
It would take a couple of hours perhaps?

Maybe. Maybe not even that much.

"Well, I'd like to have your best judgment.

Maybe a couple of hours.,

And during that period of time you discussed iny

the issue of whether or not the CDC would take over the Nitro

A.
Q.
“A.

a.

‘|health records?

In the condition -~
Is that correct?
YeSo

And did you, following that meeting, have another

meeting with Dr. Roush?

A,

Q.

No, I just had a telephone conversation with her.

In that telephone conversation did you discuss this

case or any of the facts and the medical problems associated

with this case with Dr. Roush?

A..

No, we discussed the, again, the previous problem,

the records and the Nitro workers.

Q.

A,

Records about Nitro?

 Yes.
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Q. All right. Now, have you had =-- and is it only the
two conversations, the one in person and £he one by telephone
you've had with Dr. Roush?

A, During this time I knew Dr. Roush previously.

Q. Well, have you been in the past, from '83 up to the

| present time, aiscussed any of the facts of this case or any

of the medical problems or medical conditibns associated with

this case with Dr. Roush?

A. Not that I can reméﬁbet, nbt specifically.

Q. Have you had such chVersations Qith anybody else
associated with, working for, or‘employéd‘by Monsanto?

A. I'm not quite sure what you mean by those
discussions. ’I did not specifical;y.' I have come sevéral_
times to St. Louis anavto other places and gi&en talks, and I
-- people from Monsanto were in the audience and they have
sometimes asked me questions, but, I have not had any ptiVate
discussion,

Q. I mean any conversation where'you had,directly with
Monsanto people about this case or the facts of this case?

A. (indicates negativély,) |

Q. Ma'am?

A, No.

Q. Were you never asked -- when were you first asked

to appear in this case or to give testimony in this case?
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A. As far as I recall, I was just’recently‘askedf‘ I
was‘told this morning that apparently i was asked previpusly;_

Q. You say you were ﬁold this morning?..Somebody from:
Monéanto told you that they have signed an affidavit.6r havé 
represented to the Court that you were contacted at somé /
eariier time, is that correct? |

- A, Yes, but I don't remember.,

Q. You have no memory of it yourself, is tﬁat correct?

A, No.

Q. The first memory yoﬁ have of ény contact with
reference to this case would have taken place in the fall of
1985, is that correct, ma'am?

A, Yes.

Q. Were you ever asked, to the best of your khowledgé

at any time inCiuding the fall of 1985, to give a deposition

,rélative to this case?

A. What I normally do, and I get =--

Q. Excuse me. Could you answer that question, Dr;
Kimbrough I'm really not interested. in what you nﬁrmally-do.
I Qant to know what you know.

A, "i was asked, I guess, whether I would either
testify or gige a deposition. I don't really remember,

. e Ny b

Qe | Théf’was in thé‘fali:of this year?

A. Yes.
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Q. Did you -~ and you have no memory, and I take it

',you brought no -- since you have no memory you would’have'ho

,tecordsﬂéf'any such meeting, telephone‘conversation or any

contact by Monsanto before September of 1985 relative to this

case, is that correct?

A. That's correct., I don't make any of those records.
Q. All right. Now, Df.,Kimbt0ugh,’have you giéen

depositions in other matters before administrative hearings,

| for use in administrative hearings or in trials in the past?

A. Just in general or in’coﬁnection"ﬁith Monsénto?

Q. No. No. 1In generai. Noﬁ in connection with
Monsanto? |

A. Yes,

- Q. 'And how does one go~aboqt getting you to testify by

Qayvof dépositibb? |

A, Usually they -- we have‘a 1egal counsel, and if
somebody cails me, I_send that person to our legal counsel.
I usually tell them that I don't testify in p:iVate

litigation but they can take it up with‘our legal counsel and

then whatever else they’want to do they;should go~£hrou§h

them. Simply because it would take an a&ful lot of my time
if I would have to deal with that, and also because they

would be the ones that would decide whether I should testify

or not,
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Q. Well, have you ever expressed to the counsel for

the health department that you had no objection to or would

in fact testify in particular so-called pri?ate litigétion? ‘
A, No, I have not,specifically said that.
Q. But‘you have given such-depqsitiohs in the past.
How many cases have you given such depositions?

'A. It's usually when it involves the Federal

Government in some way. There have been several.

Q. Well, have you given deposition litigation where -

‘the Federal Government is not involved?

"A. For instance I gave a deposition in Missouri
concérﬁing the riding arenas and the cdntamination of the
horse arenas because we had done all of the -=

Q.. When did you give that?

A. That was maybe '74, '75.

Q. And that was in a private.litigated mattef, waé it
not?.

A, | Yes.

Q. Yes, And did the -- was there any éroblem in the
persons'that wanted your deposition, did they encounterfahy
problems in getting your deposition? |

A, I don't know, I was told by our lawyer to appear‘
for this deposition which was held at CDC,

Q. Do you know whether or not a subpoena was, CDC does
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honor subpoenas, does it not?
A, ‘YESQ

Q. Do you know whether or not were you ever served in

|this case with a subpoena to give an evidence deposition?.

A. In this particular case here?
Q. Yes,
| A, No.

Q. Have you been served with a subpoena in other cases

 |to give depositions?

-A. Yes,

Q. .And‘have you always honored those subpoenas?

a, I thlnk at one p01ntba suopoena was -- what you
call that, squashed’

Q. Quashed?

A. 'Yeah.—

Q. And somebody filed a motion_to quash a subpoena
because it wés not‘regular) and it was quashed, is that
qorreot?

A. Yes, bot I don't remember the details.,

Q;.’ All right. But‘other than that, to the best of

your knowledgé, any type of subpoena to give an_eVidehce .

_rdéposition has'been served upon you;-or thezhealth‘

department, or the CDC relatlve to your testlmony, you have

honored that subpoena, have you not?
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N A{ I haven't -1 haven't f—— except 1n a murder case,;h‘

'L I haven t been served a lot of subpoenas. That wouldn't be

'pprlvate lltigation, i 4 guess.

| 'Q;-_ Wellr reallYo not s0. much -- the s“bp°e“a isn 't Soi‘-

'much served on you as it is served upon the department.‘ My -
- question is really not dlrected to you personally as such, 75

fbut as to the department. So far as you know, has the

department of health always honored subpoenas and obeyed

‘_,»subpoenas when proper and served on’ you or the approptiate

personnel 1n the health department?

}",VAQ I couldn't answer that questlon. You‘wonldﬁhave»to

‘ask our legal counsel.r

‘Q.? Well, you have always responded when you ve been 80

.advxsed by the 1ega1 counsel, are you not?

‘ fh; Yes, but I ve always done that on their __;]
Q. I'm sorry.

Apt_;Ivvé'alwaYS'donedtﬁat,Oﬁwthei?tédvideféndfl‘have |

‘heyepraia-any attentiOnfto 511 this.Other stuff;*

";.Q. In any event, to your knowledge, no such subpoena,i

'was ever served upon the department 1n thlS case, 1n 1982 or

hj783, is that correct?

"A." Not as far as I know.

;Q; All rlght. Now, ma'’ am, back to the conversatlonS'

‘dthat you have had thh Monsanto personally, have you had,-
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after the two that you mentioned with Dr. Roush, havé'you had

|conversations relative to this case with other MonSanto

employees, agents, or attorneys up to.the time you are

testifying here today?

A. I was visited by the -- by Mr. Héineman énd~by Jane
Rudolph. e
Q. And was the visit by Mr.-Heine;an and Ms. Rudoiph‘
the first contact that you had dthervthan the ones you've
mentioned tO‘boctor,.with Dr, Réusb'by Monsanto or oé
Monsanto éméloyeeé, agents, or attbrneys?
A. Jane Rudolph called me.
vQ. ‘When did she first cali'you?
A. That was some time in the fall, -
Q. Of this year?
A.U I jusi unfortunately don't have any dates.
Q.' The date isn't important, just SO thét it's thisi
fall, is all ﬁhat -~ I have some letters tﬁat,-- and other

détes, so I don't need that. And that contact was the first

| contact with Miss Rudolph that you had, is that correct?

A, Yes,

Q. - Now, did she advise you.at'that time as to some of

‘the,facts_or some of the circumstances of,;hiS'caSe2u

A.  She asked me whether I would testify and I told her

to get in touch with Martin Siegel.
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Q. Did she give youlany'of the facts at that time?

A, I-cut her short‘because very often --

Q. Dr. Kimbrougﬁ, all I really want to know whether
she gave you any facts at thétltime? | |

A, Notyreally. |

Q.. A1l right./ wa, when‘dia you first get some facts
from eithe; Miss Rudolph.bt Mf; Heinemén or somebody else
connected with this.éase?

A. That was duriﬁg-the visit.

Q. All right. That would be when Mr. Heineman and
Mrs.Rudélph:came to‘seé you?

A. Uh—huh,’

Q. You were never told by that time about’anyvof the
possibiejhealth problems of the pebplé of Sturgeon,
plaintiffs in this case?

A. No.

Q. And you wete never told by Mr,ARudolph or}Mr;
Heineman about ﬁhe level of didxin contaminant that was
involved in this case? ' |

A. That was.discusséd during the viéit;;bét of course
it was also f; most’of-the inqumation,,what information I
had,_&as in thé memos that we had Qrittén in our staff, and I_‘
went back and fead that, -

Q. I understand that, but I'm trying to isolate the
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information given to you by Heineman, Rudolph, or others at

A Monsanto. I have all the letters and reports that you

brought, that you sent out. I have thosekalready-and Itve .

read those, Dr. Kimbrough, 1I'd like to direct your attention

to the conversations thatvyou had with people from Monsanto
and what they told you,
A, I haven't really had any such conversations.

Q. My question is did they tell you the level of

dioxin in the tank car?

A.: Only what the levels that we discussed were the
levels that,wererin the memos and what was talked about here
when I gave my direct examination.

Q. I know, but I wan# to know when were you given that
ihformation that you testified about in direct_examination,4
about the‘;evelé in the tank car?

A, Not quite sure what levels in the tank car we have

talked about, but the only time we talked about leQels in

soil and in the OCP-crude product was at the meeting when the
Monsanto attorneys came to CDC to visit me. |
Q. What did they tell you was the level of TCDD
cdntamination in the tank car?
| A, They told me that theré was onevméasurement with
the OCP, in the OCP-crude which codtaih 45 barts per

billion. It was also a measurement of, I think, 67 parts per
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billion and there was -Q‘

Q. V_Who did'théy teil you measured it at 67 parts‘pér
billion? |

A, To be honest, I don't remembér.} One of the
meésurements‘Was done by Monsanto themselves, andvthe‘EPA
tried to do a measurement and Ehey couldn't find‘anything at
first. |

Q. Now, Moﬁsanto told you that there were two
measurements contained in the car, one was 45 parts per
billion and another was 67 parts per billion,‘is that
correct, Dr. Kimbrough?

A, I think those were Ehe numbers.

Q. All right. Now, when did they tell you that the 45
part per billion contaminant was discOvered by them?

A, I don}t think they specifically said.

Q. Did‘they tell you who reported it or who found it?

‘A, It was a éhemist at Monsanto. |

Q. Dr, Rappe, does ﬁhat ring a bell with you, Doctor
Christopher Rappe?

A. Yeah, they'mentioned him also.

Q.  Now, who did they tell you -- when did they tell
ybu they discoveréd thé 67 parts per billion in the tank car?

‘A. I don't know whether they didn'ﬁ say or I just

don‘t'remember. I don't know.
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Q.:~ I'm‘Sorry -~ and did they:tell,you that it was a

_'Mohsahto chemist that found the 67 partsvper billidn 6£ TCDD?"

A. I don't remember.
Q. Did you make notes of that convetSation?:v
A. No.

Q. Did you get from them any kind of report or sgmmary

or factual statement about this case in' writing?

A. ' No.

' Q. And what you are giving us today is your best -

’memory,of what you were told at the time of this viSit; is

‘that correct?

”  A.  Yes.

Q. And it is not reflected by any'kind_of‘memo“that

| you méy have in your possession either here or back at.

Atlanta, is‘thai_correct?-
’A§ -Yes.

Q. All right. What did they tell you as far as the

'health effects of the plaintiffs in this case wefeiconce:néd2-g

A. We didn't discuss the health effects.

Q. They didn't advise you of any findingé‘by the

| immunologists, or by Mayos, or by SmithKline, or by anybody

lelse?

.'.A; No.

Q. And is the testimony that you gave on direct
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examination completely wiﬁh no knowledge as to;wﬁat
laboratories may have fdund; and what doctors may have
related as their opinibn as‘to the medical conditions of
those plaintiffs?

A, Yes.

o} Is that correct?

v b

A, Yes.’

Q. Were you told by Doctor‘-- by Mr. Heineman or Miss
Rudolph that the piaintiffs had been examined by Dr. Carnow?

A, They may havé mentioned that,

‘Q;‘ Do you know Dr.’Carnowf

A. Not personally.

Q. And do you know of his reputation?

A. I have heard pis‘nameQ

Q. Well,-my guestion is do you know of his'reputation?

A. Not really.

Q. Did Mr. Heineman or Miss Rﬁdolph make any remarks
to you‘about Dr. Carnow?. | |

A, They may haveksaid that Dr. Carnow was involved in
testifying, and so on. |

Q. You mean they may have said -- you have no memory,

|Pr+ Kimbrough, whether they'did or not?

A Not specifically. We primarily discussed the work

that CDC had done, and Ehat they wanted to use ﬁhat as
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evidence.

Q. And what work was that?
‘A; Thoée were the -- partiy the memos that were

written, the advice that I had given, the other -- other

‘government officials in the discussions, the rabbit ear

‘tests, The whole thing.,

Q. As far as what had beén*disddyered‘aboutbthe
toxiéological effects Qf the TCDDNin Sturgebn or arelclaihed' o}
to’héve been discovered; you know noﬁhing about that, is ﬁhat
corrécii ma'am?

A. Yeah.

Q. All right. And the approxim%tevdate of the
Heineman and Rudolph visit was what}fDi.'Kimbrough?

A. It was before I wenﬁ to China, #hibh --_}

Q. ‘Befoté you went fo China?

A. Yeah, which would have puﬁ it probably in October.

But Mr. Siegel, our legal counsel, would be able to give yQu

- those dates.

Q. I Know, but he isn't here.
A. | I'm sorry, he was the one.  He was also at this
meeting.
Q. Your best judgment as to the time, ma'am?
| A.‘ of tﬁis visit? It could have been the beginning of :,

October.
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Q. Now, did you ever have any contact from»Some person

notfemplOyed_by Monsento but intervening for, or speaking

|for, or interceding for, or in behalf of Monsanto?

A. Not that I specifically :emembet. I get an awful

{lot of telephone,calls-andvpeopie wanting me to do all sorts

of things.,

| Q. And it is == does the name Dr. Wayland Hayes mean

" lanything to you?

A. Yes, he used to be my supervisor.

Q. And did he talk with you about Mensantb's needs and

necessities or desires in this case?

A. It'sApoesible, but I don't remember.

Q. ~You don't have any memory of any conversations in

lthe past:where'Hayes asked you to testify in‘behalf ef

Monsanto?
A. ) (no-response), |
0. fIf you aon't, it's all right, Dr. Kimbrough.‘
A, I.just’den't.r I mean -- |
Q.  Now, how about Colohel Yeeng, did you'ever:discuss ‘

yeuk.appearancebot'pOSSible appearance here with Colonel _

| Young with the Air PForce?

A. vHe-celled‘me'recently and aéked me whether I had

: any problems with teStifying in court in general and whethe:

I was completely egainst»doing -- giving testimeny; and I
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told him I wasn't.

Q. I'm sorry?

A, I told him I was not..

Q. You were not, Did he tell you.wby he was asking
whether or not you had any problems of that nature?

A. He was-- he mentioned the Monsant§ 1iti§ation}and‘

the fact that we had information at CDC which should be part

" |of the evidence.

Q. He mentioned that to you?

A, Yes,

Q; ‘And, is that one of the reasons you've agreed to -
tesﬁify here in behalf of Monsanto, because of‘£hat contact?

A, No.

Q. All right. Now, at any meetings that you_had from
your first contéct'with Dr., Roush up to the time you
testified today, has Monsanto ainsed you of the dioxin
content of other chlorinated phenols other than thé
orthochlorophenol-crude which you have mentioned already?

A, They told me that their Lysol contained trace
amounts of 2,3,7,8—tetrachlorodibenzo;dioxin.

Q. And who was it that told you thaﬁ?

‘A.  The attorneys at this same meeting in Atlanta,

Q. And when they described trace amounfs, did they |

tell you at what levels, parts per biliion?
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A, Theyvdia,'but they were low parts per billion aqd~

Q. I'ﬁ sorry?
A, They were low parts per billion. They were
than what's in hexachlorophene, or parts per trillon.
Q. What'svthe level?
A; The}highést that has ever been méasured was
parts per billion.
Q. And they told you that it was‘lowér than 20
per billion? |
A, “Yéah, but --
Q. of cdurse you know that hexachloropbene has
taken from}thé mérket?

A, ‘But»nét becaﬁse of the TCDD, because it has
not toxic in itself. I did that work., |
0. Didn't the TCDD add to the toxicity of the

hexachlorophene?
’A. No.
Q. Ma'am?v
VA.- No.
0. ~ How did you establish'that?
A, Because the effeéﬁ thét was céused by

hexachlorophene is entirely different, and the two are

lower

I'm not

20

parts

been

- it's
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dnrelated.

Q. They maj be unrelated but you can gét disabilify
f:om-two separaté sources, may youvnoﬁ?

A, ‘In this case, the neurogoxicity was definiteiy
Causea by the hexachlorophene itsélf.» |

Q.v Well, can you‘f- do you know that no neurotoxicity

|is caused by the TCDD?

A. Not this type of neurotoxlcity.

Q. You know that TCDD has caused neurotoxicity in the
past in others? You know that, don't you, ma'am?

A. TCDD effects the, if it does anything,‘it affects
the sensory'netves at high dosage levels., In ;his_éése, it'
was the motor nerves and the white matter of the bréin_that-
was affected by hexachlorophene. |

Q. ﬁow, boctor, upon what dia you make yohr s£atement
that TCbD affects only the sensory nérvesf

A, Because the only thing that has been described in

the literature and has been found in workers has been an

-effect on the sensory nerves.

Q. Well, I'm asking you whét literature or what study
is it upon wﬁich you base that opinibn?'

A. Part of that -- those are reports that came out of
Germany and then the I did some of this really by

extrapolation from another compound which is clbsely related.
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Q. Well, Doctors; the extrapolation I'm not -- what was'

‘|the other compound?

A, It‘s -~ those are the chlorinated dibenzo—furaﬁs.-

;Q.b Well, the furéns arekindeed closely related. And'
you have worked withvfurans? |

A, I have not done any specific work on its

Q. Well, you said you extrapolated from wo;k thét you

did on -- maybe I'm jumping to conclusions when I say that»_'

you did on furans, is it work that others have done on

furans?

A, Yes; I'm referring to the poisoning in Japaﬁ and
Taiwan. |

Q. You are dealing with the food poisoning casé theré?~

A, Yes.

Q. Well,~YOu haven't done any indepéndent research of
ybur owﬁ? |

A, No, but I've seen those patients.

Q. I'm sorry?

A. I have seen the patients,

Q. Well, you can see somebody with‘their legs»éut:off,‘
doesn't mean a thing, dbes it, Dr. Kimbrough? |

A, That's true,

Q. Have you done any research in the case of the

Japanese people that were damaged by the substance in
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|question?

A. No.

Q. Allyfight. And, the German work, was it ffoﬁ'BASF |
or was it the Czéchosldvakiah work, Jirasek, Pazderova?

A, I simply reviewed the,literature; the German
1itera£ute, ané that was in part the BASF ——
| Qe And other than BASF literatute, did you See_

associated with neurotoxicity or lack of neurotokicity of

| TCDD from Germany?

A, There are a number of old réports in the literature

and - |
‘ Q; Such as?

A. There ié one paper'about Baur, and there is.a paper
of Kimmig, and those were reaily’different plants;

Q. Well, part of BASF, are they not?

A, No, No, some of those some of that was in |
Rheinland—Westphalen. | |

Q.v Pardon mé?

A, I'm sorry, that's a German -- I don't know how to

'pionounce that in English. .

Q. I have -- I don't have trouble with the
prdnunciation. I have trouble hearing your voice, ma'a@.
A, In Rheinland-westphalen. There was also a-plant'in.

Hamburg.
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A. I never determined that something was medically -

_2aeceptable, but I felt it would not add or contribute to the

: body burden that people were gettlng anyway.,

‘Q. When did you decide that people were gettlng a body} -

vbutden of TCDD?

A, A_few years ago and thenv--

Q. eWell; a few years ago is>hew many,.Dr°'Kimbrbugh?;
A, In the late '70's, ﬁhe‘early Fédis. | |
Q._ Well, your hexachldrephene deeision was made-hheh?

A, I was asked that question around thatetime wﬁether

' that could appre01ably contribute to tlssue levels that we

vere flnding in adipose tissue, and then I calculated what
the dose might be that somebody would get by u51ng-thxngs_
like‘PhiSOhex or the == | | -
Q. I'm sorry?
A. Things like Phisohex or Dial soap that also had

hexachlorophene in it and decided that becauseeof the diluton |

‘ factot that you would get, and the‘amodnt’ydu wbuid use it,
VOuld not appreciably contribute to the_bedy burdens that

people were getting,

Q. And, Doctor, when did you first determine thet
there was a body burden of 2,3,7,8-TCDD in adipose tissue?
‘A. I decided that once we -- the chemical methods were

going to be able to detect smaller and.smaller amounts‘that"
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jwe would eventually find it, and then the first time itfnasi‘

reported was in some adipose tissue samples that the veterans"’

B admlnlstration had taken both from Vlet Nam veterans but also”

"from_some»control people.‘

Q. ‘You,are'talking’about the_GroSS,UDr.aéroSShﬁka.”
froanﬁiuersity of‘Nebraska?' . s

,AQV' ‘That was some of 1t, yes. -

Q.‘ Well, is there anything other than that’

A, Well, 31nce then, Dr. Rappe has done - has e

gconducted some analysis w1th tlssues. 'We-are doxng=adlbose'

tlssue analy81s at the Centers for Dlsease Control.‘lﬂh

Q. And are you ba51ng - well, that s recently you are

doing‘that. My questlon 1s when did you dec1de what the body.

v'burden was, and lS your answer that all you dld was read Dr.

jGross' report on the veterans and the controls and the

.veterans’ ‘

_A. No, I == that's not the only - that was not the

'only reason why I felt that there would be body burdens - I _

Qpredlcted_that, in other,words.

Q. | I'm looking for,knowledge.' What‘knowledge,did-youi--]

|have, Doctor, as to the levels of‘TCDD in'adipose tissue in

addition to Gross' work? .

';A; I can't really remember when that came out, but at

about -=- at about the same tlme several things happened. One -
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- 24 "jGross, is there another study publlshed. -

: Zwas that the methodology was 1mprov1ng so you could detect }{:*

"'lower levels._’

yQ.g Doctor, I 'm trylng to accelerate your appearance i,ﬂ

'here, and if you could Just answer my questlon.v I know the 3»-'
",“methodology came out. I m. 1nterested in knowing what your

| knowledge was and when you had 1t. '.e.'

MR.-HEINEMAN" Objection, the wltness was trying to"'

;l7answer that questlon and he 1nterrupted her.

»vTHE COURT: Overruled. Not respon81ve.

’yQ.d, (by Mr. Carr) Do you understand my questlon, Dr.

:Klmbrough? _

~A;* I'm trylng to answer it and it® s —- there was some B

‘5informat10n that those materlals were in the env1ronment that

»you have somethlng that's very —— that's present 1n the"~3»?
5*environment, ‘people would have occasion to be exposed.‘ And Ill'l
H'predlcted in a paper Wthh I wrote 1n the '70'5 that we would?ﬁ
vprobably be able to detect those levels at very low ‘
‘uconcentratlons, and then pretty soon people started L -

'publlshlng and showxng those..

‘»Q;;r There are only two publlcatlons ve. know of, one fﬁ b

from Canada, Klngston and Ottawa, the people 11v1ng in that ‘

f area around the Great Lakes, and the V1et Nam study by Dr.l
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A,

Q.

g mention
' A," s

éQ.:fh

A,

Q.

on‘that

tissue?

. FQ.F

A

"Q;e,

time?

j”Q;

{in your
Al

, ahQ;'

There are papers by Rappe, who 15 a‘SQedrsh __f-]
:I know who Rappe is. But his papers d1d not ;f"
1evels of TCDD in the fat.» |
Hermentiens‘~—
Heenentionevit in.the combnstion?fp

Nb,‘he alse -- he presented, i'thinky a'papetletfl:'

"the last Banbury -~ one of the Banbury conferences —-:a,t"'

nThat may be, and has that been published’ vl.f‘

v-The Banbury conference has been publlshed.
‘Is that the extent of the knowledge of adipose

,”And‘eur,OWn'results,:which we havenitjpubiished. .
:Xeufhaven't brought thoSe results here?
v NO‘a

.Andlyoﬁ haveenet'furnished'thbseﬂto us ahead of

Andbeouid you:produce‘those fOrvusé

3No, we haven't flnlshed our: analy81s.‘

:But you ve used the knowledge you've galned there
testlmonyvyou are g1v1ngfhere, havevyou not, ma am?‘
I haven't really used it.

I'm sorry°

1131

;Okay. Doctor, I don't want to spend a 1ot of tlme o
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A. I haven't -- I expect —-- I mean that's —- I

| expected that.

Q. Expected what?

A. That if you started analyzing fat tissue of humans N

Q. That isn't really what I asked you. You have used’

the knowledge you've gained in”those‘Studies in the'testimoﬁyfff?.

thét you will not or cannot bring to»USbineyOur,testimony,
have you not, ma‘am?

A. You asked about myeeiperience, Yes.

Q; And, Doctor, insefar as you mentiohed in youf
direct examination'testiﬁony, studies tﬁat’ﬁeﬁevengoing as to
health effects, I think you mentioned blrth defects, and I
made a note somewhere if I can flnd 1t, you worked w1th
porphyrxa, screened populat1ons, blrth defects, and you: had a
number of programs going on relative to TCDD, you recall
that, ma‘am?

A, _Seme of those statements are made in respect to
whet:you find normally in the general population, rather‘then»
any specific study with TCDD. |

Q. I understand that, ma'am,'but”you mentiohed that
you have done a number of-studieS'screening peepie, things Qf '

that“sort; Are those -- and,birth’defects. Are. those

ongoing studies at the CDC? Are those studies that have
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aireaéy been done?

A. The Centefs for Disease}Conttdl,did a birth defect
study in Viet Nam veterans and that;s been published in the
Joutnal of American Medical Association.

Q. All right, but I'm interested in your -- are there

‘any other surveys CDC is doing relative to birth defects?

A, Not at the moment.

Q. Are there any'that you've done in the past that

|bave not been published?

A, Is this only in relation to TCDD now? We have a
birth defectS'progtam.
Q. I would only be interested if it's knowledge that

you have used in your testimony or in coming to your opinion

|about the toxicity of the TCDD and its health effects.

{That's all I'm interésted in.

A, No, except for the study that's been published by

|Dr. Briksson, which is the study on the Viet Nam veterans,

Q. Well, that'é been published?

A, Yes.

Q. All tight. But there arebno_other CcDC ongbing
programs,dealing with that?

A.  No.

Q. Birth défects and TCDD?

A. No, but we do have this broad birth defects
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surveillance program.

Q.
A,
Q.
A,
Q.
A.
Q.

something

)
‘And are the results of that program available?
Of the birth defects surveillance program?

"Yes.

Yes.

And you d;dn't bring anyvofvthét with you?

No.

What about ;he other studies you mentioned, you had

ongoing on screeningvfbr pbrphyrias, porphryia

cutanea tarda, hematic pbrphyria?

A.

We have looked, for instance, at people in Michigan

in connection with other exposures, where we have measured

porphyrins in urine,

Q.
A,
Q.
.A'

words, it

made by a

published
Q.

with_TCDD
‘A,

Q.

Now, is tﬁat study avﬁilable?

It hasn't been pﬁblisﬁed yéﬁ.v

Is it é?ailable? |

It's not inva form where it would be -~”in,other
has not been summarized, bu?_there was a report

Dr. Robert Hill in é coﬁfereﬁce;ﬂand that has been
in EnxiL9nm2n;§l_ﬂgalih;2gx§9§2;izg.

What about work that you?vé done? Are you working
nbw; ma'am?

No.

Have you done any TCDD work other than'your -~ the
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'one art1c1e ‘that you PUbllShedp and I think you wrote, not a
'chapter. but at least an artlcle for a book relative to ”;

o occupatlonal exposure to TCDD, anythlng besides that?

SRy - That was -- I also edlted that book. Yes,-I:have

"_recently wrltten a rev1ew for a book that w1ll be- publlshed

‘ to the Veterans Admlnlstratlon.

Q.; Is it dealing with TCDD? :;‘
,fA.;,°¥es.
A'Q. asz_it aﬁailable.for us?
xo;A; hyes; | | |
Q. HHaGe,yoh - d;dayou‘bringhitlwith“you, ma'am?‘
‘A, _No}' o | |

'hﬂé 3'Did,Monsanto adviSewyou that any doouments or

”matetial‘that you were g01ng to use for oplnlons that you

ﬂ'thOSe~must}he produced to us?

A;‘ No, I mean this is ail'my-f-'
Q. I'm sorry?

A, H7Thié is[all”my»information-ahd my knowledge and my

'experience; 'Bht any papers'that youvwant,»I'll:be”gladrto

sehd you,

hQ. ~ But were you advised*that’we'shodld'hatetthatvv

before you test1f1ed° Wete you'giveh anyvihformation'at all

»(by Monsanto as to what to brlng, what documents to brlng,

. 1.135
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‘ what documents not to bring?

A, o,

Q. All right. Doctor, you h&Ve invyour CV a large
ﬁﬁmber ofkpapérs tha£ you've done, as well as keviewed, and
talks’giVen, couple hundted of both th;ngs;‘I suppose,'put‘
together,'have you not, that are related to toxic substanceé
and the éffect'of'toxic substance upon hunman ?opulations?

A. Yes, animal Studies.ﬁ

Q. Sow:many thousands}of pages would you reckon you've
written in the area of effect of toxic substances on things
'tha£ hay be ASsociated with human health?
| A, I don't really know.

Q. Well --

A, If you,héve a‘hﬁndred papers and you have fifteen
pages a papér, that wéuld be 1,500 pages.

Q. And none of those -~ we got YOur‘CF on fhe day you

testified; I think, came here to testify. None of,those

publicationsvhave been brought to us, have they, ma'am?

A, . No.

Q. kAnd, there is probably 20 lectures or -- they are
all listed as lectures on starting out with halogenated
-compOUnds in February of '83 down to Octbber the 2nd, '35,
klecture pf hazard of chemicals in indoor air. All of those

are lectures that you have given in the past two years,
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ma‘am?

A, Yes,

Q. And many of them, if not -- well, the dominéni
majorlty of those lectures that we have given involve dloxin
or polycyclic, polyhalogenated materlals. do they not, ma‘am?

A, Yes. | )

Q. And, are thQSe --= can we'get those in the-public'

area or must we get those from you if we needed to review

| those to cross examine you?

A, Most of them are not available in any form.

Q. You héve copies of all of those, though, did you |

’not?

A, No. You see, I don't write any talks. I just go
and give them.,

Q. Well, do they take --~ do you know what you say,

matam?

A, No. I think I gave one in St. Louis that was taéed
and then later published. L
Q. Mé'am, in any event, the works tha£ you have
written and spoken in the past on the subject, some.arel
available ahd'SOme are not, is that correct?
A, Yes, but the background information would be
available in étticles that I have also written.

Q. I understand that, ma‘'am, but you understand what I
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maybe don't hnderstand, but when we undertake to cross

examine someone,‘we*likevto have, in advance of the time we

see them, the work thaﬂ they have done that we can get-eithet

ftbm themfwhen_we take £heir,pribr‘deposition or order of

Court to produce them so that we can cross examine

intelligently on yo@r views on patticular subjeets. Noné of

'itha;'matetiai you heVe'brought heére in this case, isn't that

correc:;‘ma‘am?,
| A; No{i
Q. That is'cerrect,'isn't it?
“A. ’Yes‘ I'm sorry.
Q. 'IAthodght,that's what you'meaht. Now, Dr.
Klmbrough, w1th regard to the Missouri Health Study you dld,

I thlnk you testlfled that you designed, or at least

: partieipated in the design of the MiSSOUtl,PllOt Health

Study, did you not?
‘A. Yes.
Q.. And you have in your possession at CDC or~available

tb.YQﬁ the original health records andjquestionnairee that

”wete a part of that study, did you not, ma'am?‘

" A.  That is located at the Missouri State Health

| Department.

Q. Well; as one-of*the'participants~inrthe study, it

'is available to you, is it not, ma'am?
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A., Yes.,

Q; And if the Court were to order you to bring in the

'raw‘data, all of thosé laboratory reports, you could do so,

| could you_not} ma'am?

A, This would be -- would have to be checked with the

Missouri State Health Department, because even though we were

linvolved in the study, it is the State Health Department

Sthdy. You see, wé gave the funding andvsome techniéal
égpertise, but it is a == the Missouri-State Health
Departmeht Study. It's not a CDC study.

| Q. Well, you understandvthat most of the reports giveh‘

in that, in the published or reported results of the Missouri

|Pilot Health Study, most of the lab reports were in the

nahure,of means and hot actual vaiues, you knowrtha;, don't
yéu, ma'am? |

A, Yes.

Q. And in order to really know what}people had,‘yoﬁ
wouid”nééd to see the lab reports-themselves,‘wouldn't you?

A{_ Yes. | |

}Q. v Jﬁst, for instahce,”you could have a hundred‘people
who had abnormally high reéults in given tests'and’other:

people who had abnormally low results in a given test and |

-yout-mean would come out in the normal range, would it not,

ma‘’am?
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A, 1f you haa very hlgh and very low --5 o

Q; Could you answer that questlon, Dr. Kimbrough?

’A;, Yes, but if you also glve the range, then that l.
would glve you . some idea. . |

Q. All‘you‘ve got ls>a range.,llou could have ohe

high,fone vety'high’and one very low, you'vehgotlthe range,

_doesn't tell you at all what the actual values were, does 1t,_

ma am? All you'd have is a range?

'A. But it would tell you the extent of the

- dlstributlon.

Q. But that wouldn't tell me whether people are sick

or not, would it, based upon a. laboratory result? All it '

|would give me is you would have a range of SOO_partsrat the
thigh andianother,kangevof.five parts at the-low; and_all"

cluster either high-or low under that ranée; ahd'yoﬂ.wbuld

come up with a normal, if normal were;halfway betweeh the 5 -

|and the 500, would you hot{ ma'am?

A. Yeah, but»if you had thlS very hlgh value and that

was extremely: abnormal, that would tell you that that person7

was 81ck. If you have a range, it would glve you the extent

‘of the distribution of all of the values.

Q. But all. 1t would give you 13 there is one'-— 1f

-you ve got the range, all you'd get is that there is one

~high, whxch could ‘well be a varlant, an outlyer, and you ve
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|got one low,}whichVVery'well could be.a‘variantfor°out1§er,l'1
.‘The p01nt that I'm maklng, ma an, is that to properly asseSS'.-
yy»whether you and others connected Wlth that Mlssourl Health

*‘_Study did in fact evaluate the lab results properly, one has

- ‘to see the lab results, doesn't one?

K.  Not necessarlly, but one could do that, though, and

could review: them. Now, whether they are~ava11able‘would be-~

"somethlng you would have to dlSCUSS w1th our legal

‘department.

Qe I know, ma' am, but. what you have here and -

testlfying, I m sure you understand, you have an advantage in

i could see them, if you haven't seen them, and when you

f’testlfy;here,'vou say my oplnlon_;s thus and'so.a If I don't
‘have?the‘naterial»uponfwhich you~base‘youriopinion,w1 ve got,;r7
,-nofoption but to,accept-what‘you say, isn?tithat‘correct,hbr.,

‘mebrough?

,:A; I've also had tralnlng and experlence,'

__Q.vh Excuse me, Dr. K;mbrough, couldvyouvanswer thati
questlon for me, please? |
- A. ' Yes, and I also have tra1n1ng and‘experlence.b‘

| Q. 'Of course you have. . No question about that, Dr.

Klmbrough, but, when you as a sc1entlst go ‘in and want to

‘flnd out the truth, you look, or try to dlscover the facts.r
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leadiﬁg‘upvtojtruth;edoniteyou, ma'am?
Aio YeS .

Q. And part of the facts leadlng up to the truth, you

4don t necessarlly - well, I know you are famous for it, you

jdon't necessarlly accept what someone else says, even though

they may be trelned and experienced, do,you; ma am?

A.' “Yes. | | |

Q. Isn't that_cp;rect?:

A..‘fes,vthat's right.

Q. You‘dig into itvbecaUSe’you know that even.theegh, |
most best~inteh£ieded peopie,cah misinterpret :esults,‘thefe
ére biases, arenTt theie, ma'em, that can color somebody's
cpnclusiens or 0pinions_and interpretationsvof particula£~
tests, you know that, don t you?

A._ The tests themselves may be blased, doesn t’
neeeseatily mean bow yOu'took»it,vthough.

Q. ‘Thatfs anOther‘elemeht. You havektq see the test
inorder'eo see how it ie'biesed; isn't that true,ema'am?f
wa,bin the cese 5ustyfet_example for'the MisSoufi-ﬁilot
Health Study, you*&e givenfon ditedtbtestimeny that those
people weren't 51ck, haven't you,>ma ‘am? - |

B 'A. I didn't say they weren't sick, I said that we
dldn t find anythlng that we could assoc1ate wlth expogure to

TCDD.
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Q. No, and that's becadse you looked at a group of

people that all of whom were exposed to some extent, isn't

‘|that correct, Dr. Kimbrough?

A, ‘We’had really two groups of people --
| Q. »Could'you answer that question, please?

A. No, I didn't. |

Q.k Doctor, did you not take 800 questionnaires as ==
and separate thosevpeople’in those questionnaires into the
high-risk gfoup and the low-risk group?

A. Yes,

Q. And did you not‘sénd those qﬁestionnaires to the
people that live in the vicinity of the contaminated sites?

A. That lived in that area, yés. |

Q. And by.living in‘that atea, isn't there a
possibility of exposure, albgit low, in some instances?

A. The possibility that the low-risk group would have

had any --

Q. I wonder if you would answer my question, Df.
Kimbrough. |

A, It'skvéry remote.

Q. Dr. Kimbrough, you took people thatvlive in Times
Beach, and put some of those pedple in your low-risk group,’
did you not, ma'am?

 A. We evaluated the possibility --
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Q.

A,

Could you answer my question, ma'am?

I would have to go back and i_can't answer that

questioh right now. I would have to go back and --

‘ Q?.

- Doctor, the questionnaires that you received“béckg'

in reSponSe were all from people who lived in the

contaminated -- who had addresses in the contaminaﬁed-area;f7

ish't'that correct, ma'‘am?

A,

Q.

I can't answer that question.

Aren't you familiar with this study'that you 'sent

the questionnaires to people‘that lived in those areas?

A.

We did, but I would have to -~ I would have to

check with Richard Hoffman who was actually the one'whovwas  ,'

conducting the study.

Q.

Doctor, what you are saying now in point of fact

you don't know whether you did or did not have exposed people |

|in your low;risk group, ié that what you are saying, iflyou o

have to check?

A,

Q.

question?

A,

We discussed the —--

I know you discussed it, but could you answer‘my

The low and high-risk group, I don't recall that

the addresses of the people.

Q.

Doctor, you do know that the 800 questionnaires .

‘fromiwhich the high-risk group>and;the.low—risk‘grqup were
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| selected -- well, strike that. You do know that your

high~-risk group and low-risk group were sélected‘from those
800 questionnaires that were received, did you not, mé'ém? |

A, Yes,

Q. And you do know that those qﬁéstibnhaireé,were'sent
to people who'respond;d to media annouhcemenﬁs:if you liVe in'
an area, one of those'contaminatéd, alleged to be
contaminated areas and want to participate in this study,
please give us your néme and address. You know that's the
way you got the people, you know that, too, don't you, ma'am?

A. ‘Yeé, but not all of:the questionﬁaires and not all .
of that information that was COllectéd‘was actually used for
the studies. There have been a number of éffort -

Q. Doctbr; please, we know thatwyou didﬁ't stady 800
people. You selected a high-risk group from the 800 and a
low-risk group from the 800, did you not, ma'am?

A. Yes, we selected a high and low¥risk_grouP.

Q.‘ But they were all from people whO'respohded to your
public announcements if you lived in one‘of'those
contaminated area, please let us know your identity, and if
possible, participate in this study, isn't that correct,
ma'am?

A, The «=-

Q. Could you answer that guestion?
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A, ' No, that's not quite'cofreCt.
Q.  Well, how is it incorpect?

A. . In that there were two'effdrtsvopgoing. .ohe was to

| 8imply have a‘registry of, and_registet all of the'people

that had had exposure. And that is what some’of us

|collection of people and so on, that was done by_the’Missouri

' ‘StateHéalth'Department and then in addition to that we
o lspecifiéally ;riedbto_get two groups of people-fqr the
stﬁdies, and we did\thé same thingbwith Quail Run...In\dthéf
‘,wokds, ohé is simply a regiétry -- a registry of éll of thosé

'_ﬁeople.

- Q. Yes.
: A.“'That's one event which is,separate fr6m thé’ 
studies, |
Q. 'All‘right. Go ahead.
A. - And the people that were selectéd'for the‘studies
were erm the area with the highest contamination at'Times‘

Beach, and then we tried to match them with controls from an

area that had really no contamination.

Q. ‘oh, now, Dr. Kimbrough, you did not séﬁd»
'quéstipnﬁaires to:areés that were not:contaminated, did you,
'mafam?

A;‘ Well, this is not -- the -- this is not the -- thé

studyvof the small group of people where we also piqked,
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|controls,

Qe Doctor ’ did you not ~-- COUld‘ you glve Monsanto .

»Exhibit‘55 to,thefwitness."Could you turn to'Pagefzé, D:;'f-ﬁ -

“|Rimbrough?

MR, HEINEMAN: Excuse me, is 55 the right ==

MR. CARR: Yes, Monsanto Exhibit 55, Aréiyou] '

- | ready?

| ﬁR.iaBINEMAﬁz» No, I'm not.
.MR.vCARR: Missouri Pilot Health Study, |
0. - {by Mr.‘Carr)‘ Page 26. DbeS‘it'deséfibé.tﬁe -'
meaiCalvcarés-and methods used? | R
oA yes,

Q. And does it say in the middle of that parégfaph;f f'-

| "We administered the questionnaire to the individuals (or = -

nearest relatives) believed to be at risk of expoSdre:bésed

on residence near, occupation at, or frequent activities in

proximity to contaminated sites."

A." Yes,
Q. And did you in fact do that?

v A.' Yes.

Q. And now, Doctor, the‘high-riSK group is’déscribéd':»--l

on the next page, is it not, that you ==

A. I would like to continue reading the-end’ofiihis;;"

Q. You would like to read it for yoursélf or ==
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A, Yes,

Q. Or for some other.purpose?

A. Well, in otder to be able to explain what I was
trying to-explain -

Q. Doctor, I'm really not asking fqr an ekplanatioﬁ
;ight.now, I'm ASking you specific questions and I'a like'to :
ﬁave specific answérs. Did you in fact édﬁinister the
questionnaire to individuals who were believed to be at risk 
éf exposure? Is that a true statement, Dr. Kimbrough?

A. Well, if you read at the bottom of Page 2§, tha£
explains what I was trying to say. It say#, "This process
has since been éontinued with more active efforts being taken
to find and interview all potentially-exposed individuéis as
well as compariSon’populations from uncontaminated a;eas.“'.

Q. I understand that. I'm not asking about that,
Doctor., 1Is what I read to you true? Did you in fact ao
that, ma'am? |

A. Yes, but that wasn't -- that was a survey.

Q. Now, that's cbrrect, no doubt about it, Now} ﬁquld
you turn to the next page, ma'am.

A, All right.

Q. You selected your high-risk groupvfrom that gioup"

of the people that completed the 800, the 800 gquestionnaires, }

did you not, ma'am? 1Is that correct, ma'‘am?
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A, Thls was how the hlgh-risk group was selected.- E

Q. They were selected from those people that completed'i

: the questlonna1res, were they not,‘ma am?

- A, The,high—rlsk group, yes.
Q. : All'right. Now, would you turn to the next page,v
ma‘'am? And on the next page, you say, 'We also selected a

low-rlsk comparison group of individuals most_of_whom‘were"

rfrom the grbup of 800 who had completed thevqueetionnaites.*

Correct, ma'am?
A, Yes.
_Q. Y:Now, the questionnalree were sent to people who youlvt
belieﬁed_to be at risk of exposure, is that rlght, ma am, as
Stated, as:yoursald was the truth as stated'on Page 26?
A. Yes,

Q. And you selected from that greupfef 800 the

'»,low-tiSR group -- I'm’sorty. You seleCted:for‘yOutvlow-tisk
.groupvmoSt'of the peopleiwere from the group of 800 who

completed the qnestionnaite, cbrtect, ma'am?

’e'A;. Yes.

Q. And the questionnaire was sent to people who were

fpoccupatlon at, or frequent activities in proxmmlty to

contamxnated sxtes, correct, ma'am?

"A;-,xYes.
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Q. 1s that correct, ma'am?

nA.'»"That‘s correct;‘but*thencWetalsO‘#-1sorrY§

er;~' Most of your low-risk comparison group was selecteds

‘rfrom those people who vere described in that sentence I Just

read to you,'were they not, ma am? :

"rA.ﬂ‘ Yes.

’Q.i- And, your low-risk group, most of them, not all,

'butiﬁoStyof them were selected from»people‘who»were believed

|to be at risk of exposure based on residence near, occupation

at, or frequent activities in proximity to contaminated

‘siteS}'iSVthat correct, ma‘am?

{'i‘A.e lThey'were selected because'é-
QQ;;eCould you answer that question, please, na am?
»»A.i»;They were selected out of that: group because they
didn't have all of those criteria.

vMR; CARR° I:wonder if you”wooldfdirect=the-Witness

1to answer the question as I framed 1t? .

,THE»COURT- Dr. Kimbrough, you have to answer 1t as

o the attorney frames 1t.

vA. iWell. I can t.
QTHE COURT. Well.-4
B __I mean, you Can’t'-—‘

’THE COURT~ It s a clear question, and you ve. shown S

yourself obv1ously capable of understanding any question ir

. 1 5-'0
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|that's been asked in this courtroom so far. I would ask that

|you answer it as it's asked. - If there is anything else that

you feel needs to be brought out or that Mr. Heineman féels ;’

needs to be brought out, he'll have an'opportunitygﬁot«

redirect examination where he can bring that out. But at

‘this point in time, you answer the questiOhs»of the‘attoineyE

 'whb7é asking you the questions."

~A.  Could you repeat the question, please?

(QUestion was read back by the Court Reporter.,)

A. No,
Q. Was it the truth, as you said it was the truth,

that,the‘low*risk’g:oup, nost of it'weré’ﬁakén'frdm:the group

| of 800’who-comp1e£ed the questionnaire? Is that the. truth,

ma'am?'j
A, Yes.

Q. It is the truth that most of your low-risk group

‘were taken from the group of 800 who had compléted the

questionnaire?

A, Yes.

Qe And,the;questionnéirés weré administekéd‘to‘}
individualsvwho‘were believed to be'at fisk;offéxppsﬁre,xwété
they not; ma'am? | |

A.. Yes.‘

Q. And therefore the low-risk group wasvseléctederbm
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exposure, isn't that correqt, ma'am?

A, No.

Q. = Doctor, how can one be the truth and not the
other? If you selected it from the people who cOmpleted.thé7
éuestionnaires; and the questionnaires were sent to-pebpiea
believed to be at risk, of necessary, if I put eggs in this
basket, and if I take eggs out of that basket, I'm oovxously.
selecting people -- eggs that had prev1ously;been put in that
basket?

A, Maybe those eggs weten't eggs.

Q. But it describes them as eggs, says individuals
believed to be at risk. That's the people you administered
the questionnaires to, isn't it, ma'am?

A. Yes.,

Q. And that's the same group of people as described in V
the second paraéraph on Page 28, isn't it sir, the éroup of
800 who completed the questionnaire?
| A. Yes. |

Q. And those were the people.who had the lowest risk -
of expoSure, correct, sir -- ma'am? |

A, I don't --

Q. Doesn't it destribevthat those were the people with

the lowest risk of exposure?
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Aﬁo’ ‘ No.

Q._ Doesn't it say that -- am I reading that wrong? B

S Aren t the words w1th the lowest rlsk of exposure based on-

exposure site, doesn t that appear‘there, ma_am?.;:
A. On which page are we now?‘

Q. Page 28. Doesn't it say that they selected the

] low-risk group, most of them were from the group of 800 w1th,

'the lowest risk of exposure based on type exposure, s1te,

age, rlsk, etcetera?

A, Yes,

'Q, Tben they had a risk of exposure but 1t was the-'
lowest risk'of'exposure, this group of people, correct,
ma'am? |

A.‘k:ies,

Q. ;And;those were peoplevwho resided'uear,;bad_an

occupation at, or frequent activities in proximity to

contaminated sites, correct, ma'am?

A.  No.
Q. That is incorrect?
. : A . Yes.

Qs :Now, Doctor, the‘only way I suppose'thatvweaoan

’teSt‘that is to find out if you're -- you don't call them =-

’ maybe there is another way. You don't call themknofrisk

group, do you, ma am? '
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A,

Q.

They virtually had no exposure.

Excuse me, that's not my questidn. You don't céli

this group a no-risk or unexposed groﬁp, do;You, ma‘am?° 

A,
Q.

A,

Q.

To be conservative we call it a low-risk_group;
Could you answer my question, ma'am?

We called it a low-risk group.

Dr. Kimbrough, you are not answering my question. -

Would yQu read the question to her again.

(Question was read by the Court Reporter)

Q.

You don't call this a no-risk or unexpoSed.group;-

do you, ma‘am?

A,
Q.
A,

Q.

No,
You called them low-risk?
Yes,

Low-risk means that there is some risk, albeit low, |

correct, ma'‘am?

A,

Q.

Yes.,

Now, no-risk or unexposed would mean that they have

no risk of any problems related to dioxin, wouldn't that be

correct, ma'‘am?

A.

Q.

A,

Q.

No.
That wouldn't be correct?

No.

What's incorrect about that, Dr. Kimbrough?
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A. Because the general population, everybody has trace
amounts of exposure to very low levels.
Q. Now, Doctor, you really don't know that to be a

fact, and I'm not going to quarrel with that, but that's not

responsive to my guestion. The best way to put it then,

ma'am,:is you did not select a group of controls that you
bélieved to have no exposure to this particular episode of
dioxin contamination, isn't that correct, ma'am.
| MR, HEINEMAN: Excuse me, Your Honot, I'd like to
object to the question of Mr. Carr. He's arguing with the
witness and I'd like to have his statement about what she
knows and doesn't know be stricken from the record. It‘s not
a question and shevhas ansQered specifically the question
that he did ask her,
THE COURT: Objection is overrﬁled.
Q. (by Mr, Carr) 1Is that correct, ma'am?
A, Could you repeat the-question?
(Question read back by the Court Reporter)
| A, No, that's not.true.
Q. You did select a group of people who did not reside
in the contaminated site areas?
A, They did --
Q. They did reside, didn't they, ma'‘am?

A, Yes,
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Q. And if somebody resides in Times Beach they may 6n 
‘occasiqn use the streets of Times Beéch} might'they not,
ma'am? |

A, Yes,

| Q. Ma'am?
A, fes.

Q. And, if they use the stﬁeets of'Iimes Beach, they
are going to have some risk‘df ekpoéure to dioxin, arén't
they, ma'am, from the dioxin that's in the soil in the
‘streets of Times Beach? |

A, They may.

Q. Yes. And that is what your low-risk group
consisted of,‘didn't it, ma'anm?

A, Yes.

Q. Yes.

THE COURT: Mr. Carr, is}ﬁhis a good point for a
short break? |
MR. CARR: Yes, Your Honor.

THE COURT: We will take a short recess at this

time.,

(Following a recess, these proceedings continued outside the

‘presence of the jury.)

Q. (by Mr, Carr) Dr. Kimbrough, is the Missouri

‘| Health Study the oniy human health study of which you are
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|aware and which the effects of low-dose exposure to?dicxin 

was the subject of the study?

A,  There have been studies in Seveso, Italy.

Q. Weli, Seveso., All riéht.

"~ A. And then there was a study of the Rancthand 4~tthév'
Ranch Handeré in the Air Force, )

Q. Well, the Ranch Handers, some peoplé quesﬁionéd |
whether or'not it was a study of exposure at all. But_thoge
three then, Seveso, Ranch Hand and Missouri? | |

A. And then we looked at birth defects‘on Viet Nam
veterans that‘has been reported., There was a mixed exposuréV
in Binghamton where some people were looked at.

V‘Q. Well, that was a lot of other chemicals involved
there, a lot of other furans and everything else inﬁolved
there. It would be extremely difficult to isolate, wéuld it
not, what effects, if any, the TCDD at the Binghamton Office
Building may have had upon the people?

}A. Yes.

; Q. Impossible to tell, would it not?

A, There was a mixed exposure.

THE COURT: I'm sorry, I didn't hear your answer.

A, There was a mixed exposure. There were a number of
chemicals.

THE COURT: Okay. Thank you.
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Q. And do you subscribe to. the theory that when

- |chemicals are mixed that way, there can be syne;gistic

effects, one toxic chemical added to another toxic chemical}
;he sum of the toxicity would be greater than if .they were 
just ihdividually exposed?

A, That occurs sometimes; and the opposite can also bé
true, It varies.

Q. vSometimes one can tend to neutralize the other so
that the two chemicals mixed together would be less toxic
than the sum of the two individually, and the opposite is
true, they add to one another's toxicity in some instances?

A. Yes.

Q. All right., And that could be, could it not, a

.lcause of some of the serious problems that were found at the

Binghamton Office Building, synergistic effect?
| A. I'm not aware of any serious problems.
Q. You are not?
a, No.
Q. Héve you read -- I don't know whether he's a
doctor, Dr. Schecter's work on this area?
A, Yes, Schecter, |
Q. Have you read that?‘
A, Yes. I'm on the -- I'm a member of the group of

consultants that has advised the New York State Health
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|Department.,

Q.’ ‘Weren't there a nuhber’of serious health effects 
déscribéd in the Binghamton Office Building? ‘ ﬂ
| A, No.

Q. Then pethaps you are not; and I‘don't haﬁe the
particulér document with me to show it to you, but you don't.
tecéll reading in the book that‘was put out‘that thé
Piaintiff's Exhibit here, the exact number I don't know, in
which thére-were -- the people seen at the clinic were,
follbwing éxposure were found‘to have‘a number of 'serious
problems?

A, I'm awére of --

Q. Suigidé andvthihgs 6f that sort?

A, .I'm'aware of Dr. Schecter’s téporﬁs. They are
individual case reports and those people mdy have had
problems, but whether or not that_wés telated to thevexposure?
is not clear.

Q. Well, it's not clear that it wasn't related to

7exposu;e. They had the exposure and they had those problems,

isn't that ;ight, ma'am?

A. The exposure hasn't been established all that well,
either.

Q. Well, that's another problem, Doctor, but the& wére 

in the office building, they had potential exposure, they had'
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|those problems, did they not, ma'am?

A. They claimed to have problems.

Q. Well, 4id a doctor upon examination COnfitm»that'

‘| they did havevthoée problems?

A, I'n not sure what problems we are talking'aboutw}'-

Q. Well, maybe I better take the time to look up the

éxhibit. Would you Jerry? I don't thlnk I brought that flle ‘

with me. Here, it is. Article =-- Plalntlff's Exhlbit 1534,
1534 A, 1534 B, I'11 hand our copy to her.

THE CLERK: I have them,

Q. Give her 1534 B, that would be the easiest thing

'for her to use. Now, what was my =-- Doctor, havé~ybu had a

chance to look at Page 8?
A. Not really.
Q. Now have you had a chance tO'ibok at it?
A, Uh~huh.

Q. Doctor, there is a number of significant problems

described in that exhibit, are there not, ma am?

A. Yes, but I'm not sure that they have anythlng to do A
with the Binghamton building.

Q. Doctor, I didn't ask you that, did 1? What I éskea 

you was in this document there was a number of significant -

problems, aren't there, Doctor?

A, There are a number of conditions listed.

160




TN

i
) ﬂii'}nr

10

11
12
13

14

15
16

17

18

19
20
21
22

23

24

Q0. Do you not qonsidét those conditions signifiéanﬁ
ptoblems? B | | -

A, Yes,.they may bé,

‘Q. ' Well not maybe, they are iflﬁhey exist, they are
significant‘problems, aren‘t‘they, Dr. Kimbroqgh?
| A; Yeé; if,they_exist;

Q; And, do you‘have-any reasonlto doubt the truth of
what's reported by Schecter as ha#ing been_fbund in this
occupafional ﬁedicalbclinic?

A. Yes.

Q. You h&verreason to doubt the truthfulﬁesé of it?

A. ‘Yeé.'

Q. Do you == is}Dr. Schecté; a -- do jou have some
knowledge,that he lies and cheats and tells tales? |

- A, }No, bﬁt thére are studies tﬁat were also done by

the New York-Health Department, there are other studies that

| Looked at the same group of pebple.‘

Q. How‘do you‘know;that, Dodtof?
A; Because I am an advisor'to the New York State,
Healthvbepartmént; |
Q. What other health studies are you’talking‘abdut at
New‘Yo:k? o
A. | They surveyed the populdtion.

Q. Who surveyed, Doctor?
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A, | Some physicians at the State Healtﬁ Department.

Q. Physicians, Doctor, are you sure it was physiciané?'_v

A, Yes,

0.  Was it not —- and did they publish it, Doctor?

A, There are reports that are available which you can
obtain by writing to the New York State Health Department.

Q. Doctor, we have some reports and whét we have is
Dr. Roush referred to them and they'were’~¥‘he originally
said it was by a doctor but when we got to it, we found out
it was some technician maae a report. Is thaﬁ'what you are
referring to, sir =-- ma‘'am?

A, Nb, it's a woman physician and I can't recall her
name right now, and Doctor Axelrod, whO'is also a physiéian.

Q. And they have published those, Schecter's reports
untrue?

A, They have not published his reports are untrue,

‘they have examined the people and they have summarized their

findings.

Q.  Well then, what you've done is you've selected and
chosé to believe the report of this group you've mentioned,
Axelrod and others and not what Schecter says, is that right?

A. What I'm saying is that there seems to be --

Q. Excuse me, could you answer that question?

A, Yes, because there is a discrepancy.
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Q. And you selected the one that YOu wanted_to'believe

and rejeCted’the”one'that‘you-did'QOt want to belieVe,

‘|correct?

A, I hévékbeen several times in Bihghamtbn, many

|times.

Qe Could'You'answer that’qhéétion, ma'am?
»A; YesQ“ | |
0. .The’answe:»is yes, you did reject'thé Sdheéter
Viéw, did you not? | | |
>A. Yes., |
| Q; Ncw;chhectef's book‘was4-- his értiCle was
subscrlbed by as a co-author, Dr. Tlernan, do you belleve him
to be a reputable scientist?
vA. HeAls a chemlstg
HQ. , Dd'you believe him to be a reputable-scientist?’
A. VYes, | |
'Q. ’M;.L; Tay;of, do‘you be1ié§e him tb be a reputabie
scientist?' | | | |
A;_ 1 don?t'know who M;~L. Tayior is.
:Q. Isn't Taylor from the erght State Unlver91ty, the‘

laboratory? Don't you know he 'S in the Department of

=Pharmacology and Toxxcology’

_:A; I guess T dld know that.

- Q. _‘Yes, yon dxd.-.Do you_consider him to be a
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|reputable scientist?

A, I really don't know much about him.

Q. Do you believe the laboratory atéwtight Staié‘
University, reputable‘scientists? |

A, Yes.

Q. Do you think they would é;y,something that was not
true if they knew it was untrue? | o

A, They might not know. o

Q. I know that, but that's n§t what I said, is i;?._

-A. ‘Their contributioﬁ was to the tiséue levels;

Qo Excuse me, could you answer my =-- Coﬁld you read
it?
(Question read back by the Court Reporter.)

A, No, I don't think so.

Q. If they reported dioxin in blood, Qould ydn bglieve,
them, that they were telling the‘truth? | |

A, I would wonder about ﬁhat.

Q. Whether they are telling the truth?

A, They may know it -- as tﬁey see the truth they
would be telling the truth.

Q. Well, that's what I'm asking you.

A. But it may not be the real truth.

Q. The truth is always in the eye of the beho;dé;, may

not be a fact but I could believe this world is flat and if I
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|tell you this world is flat and believe it to be so, I'm

|telling you the truth, am I not?

A, But that's not the way things are.

Q. But it's not a fact that the world is flat, is it,
ma‘am? |

A, No.

Q. You understand when I ask YOu whether it?S-aifaCt j'
or whether it's a truth I'm asking you two different things,
what a person is saying? Because I'm asking you based‘uponbl
the reputation, Qhat you know of Dr. Taylor, Tiernan., Would
ﬁhey report the truth as they saw it to be the truth?

a, As they saw it, yes. |

Q. Would they do that?

A, Yes.

Q. So the rest of those people from the Depértment of

Surgery at the clinical campus of the Upstate Medical Center,

New York at Binghamton, do you know him, this is G. Gitlitz,

1 suppose?
| A. Vv No.,

Q. You don't know him?

A, No. |

Q. Do you believe then, ma‘am, that those people did
not have skin cancer as described here?

A, They may have skin cancer, yes.
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Q. Do you believe that they had liver pathology,_three
cases of liver pathology? ‘
A, They had some changes in their liver. Pathology is
a little strong.
Q. Well, do you believe they had liver pathology?
A. _ﬁo, I don't‘believe that.
Q. Did you look at the slides?
A, I also saw the --
Q. Excuse me, did}you look at the slides?
A I saw the pictures of the ulﬁra structures.
Q.' }I'm sorry?
A. Yes, I did look at some pictures that he had.
Q. That Schecter had?
A. Yes.
Q. Ahd that were published as a matter of fact in the
book, you saw those, didn't you?
A, I didn't see the bodk butvI saw the -- I saw some
pictures of-tbe liver.
Q. And it is your judgment I forgot -- forgive me, are
you a patholdgist? |
A, Yes.,
Q. It's your jUdgment as a pathologist, that those
pictures did not show any pathologyé

A. They show some changes.
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Q. That isn' t what I3 asked you?

ttA;f, They don't show what I would consider pathology.

QQ;, All rlght.‘ They show changes but you d1d not fhh"

P,con51der those changes to be pathologlcal?

‘:’A; Right.

fQ.' Do you be11eve them when they say they had

o case of hypertens1on, oL doesn't say a case but Just ,:”~’

;“hyperten51on, do you believe that? ‘

A; Not the a55001at10n, no.

Q. Dr. Klmbr°“9h' I'm 9°ln9 to get to that in a f7

moment, but I'm asklng you now whether or not you belleve _'“3

_that buildlng? - - : v_"]‘, T;;‘

]:A," That's possible.

,isays 1t was reported to h1m that those people were work1ng7’

fshowed.those thlngs? Do you thlnk SChecter 1s lylng?

e”hypertension or they dzscovered assoc1ated w1th this flre, o

hose cases ex1sted and that Schecter is telllng the truth

| Q. I'm not even asklng you that., Do you be11eve it‘nv
dcould be the trutn? Do you thlnk the man 1s lylng when her}g'
in |

thls bulldlng and at the occupatlonal cllnlc those records o

'A. Youffind thoSe thlngs in the general populatlon._‘

Q. Dr.‘Kimbrough, every allment on earth you find in

‘thevgeneral_populatiOn?
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A. Uh~huh, yes.

Q. You can have somebody laying in the street and~he 

says I just gbt,run over by a car, I got these broken ieés}:7
and you can say, well, you find/that in the general

population. You can say that about anything and everything,

can you not? That's not an answer to my question, did you

beliéve that, is it, Dr. Kimbrough?
A. I think it is,

'-Q. Dr. Kimbrough, do you believe the man is telling
the truth when he says it was reported to him he found in
those records, in those clinical records, a case of |
hypertension, suicide, nervousness, irritability, insomnia,
impotence, fatigue, elevated serum cholesterol and
triglycefide levels, ?sychoneurotic illness-leading to tiﬁe
off from work and psychiatric treatment, headaches, and

peripheral nerve impairment and other findings? Do you

believe that, believe that he's telling the truth that those

were facts that he believes, those are things that he
beiiéves tobbe facts and até shown in the records that he's
examined?

A, I don't really believe that.

Q. Do you have any information of your own to cause
you to come to a disbelief that Schecter is telling the

truth?
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A. ‘The --‘the”New YorkvStatefHealth,Department :

t rev1ewed the ——

an._r I know that somebody did the rev1ew1ng. I'm asking}

, you whether or not you. have any informatlon of your own to

support your statement that Dr. Schecter is not telllng the ﬁi
truth when he reports those thlngs?

UA. : There weren t = there aren't that many abnormal

- health effects 1n those flndlngs 1n this populatlon.u

Q. '-Doctor, you stlllhdidn't answer my}question.txv
A No, I don't.

Z‘Q, “Now, Doctor, what - why would SChecter - what o

: wouldfmotrvateghlm to_tellisomethlngythat»he doesnltvhelleve

is the truth’ t

A, I don t know.
Q. Have you associated w1th h1m in the past?
‘A, {QYeah.

}Q. Does he hae a flnancial or. monetary 1nterest in

| telling somethlng that isn't true?

A,f' Not as far as I know.

'»fQ;h Is. there any reason that you know of that he would

:“not report the truth as he _sees 1t?

- A, . He may be_ovarstating‘the faéts.'_Some people_do

that.,

UQ§Z';I kn0thhat. vSome people don't’dofit;w‘ﬂyiqueStionf -

: Av_, ]}_6»‘9: : |
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|is, any reason that you know of at all Why he would not be

telling the truth?
| A, I don'twkﬂow,of any reason, no.

Q. All right; Then -- he is then, unless -- do you
simply believe he made it up, just for fun?

A, I think he's 6verstating the fact, and we have
argued about this in public, at meetings. I've told him SO.

}Q. Well, by overstating the facté, do you mean that |
somebody that he -- when he -- there was not three cases of
skin éancer?

A, There may have been three casés of skin gancér.

Q. Excuse me, if there may have béeh three cases 6f
skin cancer, he's not overstating the fact that those three
cases of skin cancer exist, isn't that correct, ma'am?

A. Yes, but they had nothing to do with the exposure.

Q. Doctor, that may be. That's the next point that

,1I'11 get to, if I ever get to it., That may be, What I'm

asking you is whether or not there were -~ there were cases

of skin cancer. Do you have any reason to dispute or doubt

|that there were three cases bf skin cancer as reported by Dr.

Schecter?
A, No.
Q. Do you‘haveyany reason to doubt that there were

three cases of liver pathology with those changes, although
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you don't call them, with liver changes as described by Dr.

Schecter?
A, There were liver changes.

Q. And I adopted, do you have any reason to beliéve

that he's not telling the truth there, if we call-those livet_

changes rather than liver éathology?

A, It is my recolleétion thatvthere were two éeople
with liver changes, but I may be wrong. |

Q. And he may be riéht?

A, Right.

Q. Now, this is nqt only published, given before the
some chemical sociéty, if my memory serves me right, also
published in a book, wasn't it? Chapte; iﬁ a onk? This was
the follow up of the ACS meeting in Miami?

A, Yes.,

Q. Yes.

A. Yes, just the proceedings are published.

Q. Those other things, to save mergoing into.one at a
time, do you believe that ﬁhose other cases exist but thatvhe
has in éach instance tried to connect them to the Binghamton
fire and you don't believe such a connection exists? What
I'm trying to do is separate; Dr. Kimbrough, whether or not
those cases exist from a connection with the, causal

connection with the fire, that's what I'm trying to do. Do
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‘|those cases exist in your opinion?

A, I don't know.

},Q‘ You don't have any reason to doubt that'they~exist,j

'vrfdoxyou;ﬂmafam? He would not make them hp,‘would he, ma'am? .

'aA, I do, sir, have some reason to doubt, but I don't

| know whether he made them up.

Q.  You think he might have made them up?
,,'3;   I don't know,
Q. IfknOvahath6u said, ydu_ddn't know,'I'm asking

you to put‘it on the record. Do you think that he might ha?e

made them up?

A. "I‘just-doﬁ‘t'know;
Q. .th'ydu undersfand thé difference between think and
knbwéT B : ‘
“A,» 1 don't know.

Q. I Know youndon?t'know wﬁephe; he ‘made them up, Dr,

:Kimbrough} do you believe that he made them up? Do you think

7 ﬁhét he made them up?

A, I don't know that either.
Q. You don't know what you think or what you believe?
IJm‘askihg you what you think or believe,‘Dr,kKimbrdugh.

fA. Some of them may7be therebahdFSOméTOE them the

.¢o bé ab1e,to’do.thatfwould be;to'lbok at the records.
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Q. That isn't what I'm asking YOu; again, Dr.

Kimbroggh. Do you belieVe that he made those cases up or any

of thbse caées up?

A. I can'tjanswer that question.

Q. Is it because_you‘have ho beliefvone way or the
6ther?

A, That's one part of it, and I'm noﬁ really sure what
weiaré'talkin§ about, what cases and what of those parts,
| Q. I can help yod with the latter part, the cases that
he has_déséribed in‘here. Are those ficiitidhs cases that he

has made up for whatever purpose he might have? Are those

|cases, or are those cases, do they in fact exist as far as

you' -- do you have any information to believe that they’do

not exist, that this is something manufactured by Dr.

Schecter or by somebody else?

A. There are other ?ossibilities;

Q. And those are --

A, Por instance, you don't know whether all of this
pécurred in just g‘few‘people, whether with eacthf those‘
things you are télking about a separate person --

Q. Maybe, I'm ndt quarreiing with that.

A, Sovi don't know,

Q. I'm not trying to tell you each of those are

separate episodes, I'm simply trying tovfind out from you
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.,whether“orvnot you believerthose are,symptoms accuretely(‘or

' not=eccurate1y.eyen, but truthfullyvrepOrtedtby:Dr.‘Schecter?v;‘

“A. I just don't know.
Qs I know ‘that. Ifm as king you what you belxeve. o
kA,»' I belleve that they are not accurately reported

'ﬂQ;‘ No,'and I asked you whether or not you belleve theyb |

"',are truthfully reported. Left the:accurate out.

“A. . As Dr. Schecter seesfthe‘trnth, they]maylbe '

'truthfui.

Q.  All right.
A, I don't know.

er‘ Well, that's what I m asking you.’ Do'you'helieve_

dthat heuls telllng the truth as he sees 1t°

A. I don't know.

Q. Doctor -- Doctor, you do understand the difference

between the word belleve and know, don't you, ma am? I wouldd

: llke to move on to another point. ‘It'ls an,elementary‘thlng,

what you belleve. Why are. you reluctant to tell me whether
or not you oelleve the man is telllng the truth? That‘s all

I'm asklng you. Do you belleve the man 1sfte111ng the truth.

as he sees it? He may be seelng 1maglnary thlngs, may be

: seeing things that do not.exlst, but 1S*he relatlng the truth

as he sees 1t in your bellef, ma am°

th.-_ The truth as he sees 1t, yes.

174




"dfliq,i
‘ likdt
,' ;1-4‘?.
s
16
g ':,18,' “
}léh?rdthat were in the bulldlng._
:'2hr20? :
lizlhﬁ:san occupatlonal cllnlc, and I'm not sure what thls subset of 1;
. _ 22f ,
2

24 | g

“.b”lo All right. Now, Doctor, the next 901nt to ask is

L uhether or not the truth as he sees. 1t was 1n fact associated;ﬂl;‘
:“w1th the Blnghamton Offlce Bulldlng. Do you believe that |
.gblthose people that he --’not accurately, truthfully reporting ;?-*
':hxs bellef, that those}people had a connectlon w1th the

s:/Binghamton Offlce Bullding fire’

| fA;_ I - you stated your question 1n two ways. LWhichg

ione should I answer’_ .

’»hdgef Do you believe that he is telllng the truth that as’f"L

'yhe sees 1t that those cases of those problems llsted here l,17 |

were assoclated Wlth people who had been 1n the bulldlng

_after the explosxon. after the rlre?

*hA;f :I can't answer that questlon.» -
'*trQ;ufjWhy not?

3ffA;sf,Because T don't know what people he 's talklng

|about.

'_fooglﬁ He s talklng about those people that he s descrlbed” '

1here, those cases that he says were people, cases of people

' fh;, He 8 talklng about a subset of patlents followed 1n1

,fpatlents represents, whether they actually were all in the'

*buildlng.; h&h

.,Q,; It represents a- group of people that he believes =3
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were in the building, doesn't it, ma'am?
A. 7 Yeah, but I doh‘t know that.

Q. I know you don't know it, ma'am.' I'm”talkinéfabout ,

'h - everythlng that you read in an artlcle, you don t know

that it exlsts. What'I m asklng you, is do you believe that

‘he's‘reportlng what he things is the case, that those peoole

|were in the oulldlng?

‘A." That had those symptoms, problems, I don’t know._~
Q.  Dr. Kimbrough, you do know what the word belleve h'

means, don't you,»ma am?v,You,do:know thatrlt's dlffetentv

‘from the answer you are giving*me,hyou knoﬁ that, doq't_you?

‘Why'are yoo coming here'and doing this?

A, I'm trying to answerGYOut qUestiohs ahd'i:oan't
ahswerithisiquestion, hot thieiﬁay;;'- |
| Q, ,}You can answer'the‘question antohwhat Youtbelieve'
Doctor . if you beiieVe7thevmah:is‘a_liar,;safiso,,‘

A, I'doh't know that he's a.liat,.:

,Q;» You are protected by the perllege of testlfflng in
this-caSe.’ You can call the Pre51dent, you can call your
boss, you can call the Judge, you can call me, you can call
anybody you want any klnd OL name that you want.‘ Anythlﬂg

that you say in thls courtroom is absolutely pr1v1leged. You

vmay not be 1;ab1e.for“anyth1ng'that you say here, absolutely

pgiviieged;h»Now,“is it that you simply believe the man is a |
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' phony and a fraud and a liar?

A, No, I don't believe that,

Q. All right., Do you believe that he's telling the:
truth as he sees it?

A. I don't believe ahything. Why’should I believe
something?

Q. Because you are a lady that‘s coming here, that‘is
representéd to be an expert in the area of human health
effeéts associated with dioxin. Because you have read;thié,
because you are part of the counsel that is résponsible for
the Binghémton office health effects, because you are
obviously an intelligent young lady and you must have a
belief. Becahse you are not a ﬁool, Dr. Kimbrough. Because
I don't believe tha£ you are telling me the truth when you
say you don't have a belief. You have already said that you
argued with Dr. Schectér on other occasions. |

_A. Uh-huh. And I have some problems with this, but I
éanft‘explain them.

Q. Why can't you explain them?

A, Not in the way we are conversing.

Q. ngl, explain then, ma'am.

A. Okay. One of the -- as I said earlier, a lot of
those things occur normally in the population. Some of them

are chronic health effects that you would not get following
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én acute exposuré. For instance, hypertension is something
that comes on very gradual. ‘Cancer, incubation éeriod or-thé'
latency period for the development of cancer is usually many
ﬁany years -- |
Q. Doctor, éll of those things Ibagree Qith.
A. So all Of‘;his has nothing to do with each o:her.
Q. We are not.arguing that point. Appérently you do
not understand what I'm asking you.
MR. HEINEMAN: Object, Your Honor, he asked the
witness to explain. | “
MR, CARR: I know it., I'm trying to save us some
time because we are not at issue on this poinf.
MR. HEINEMAN: He interrupted her and I object to
it.
THE COURT: Objection is overruled. I don't think
-~ there is some lack of understanding,soméwhere along the
line bécause I don't think that f-'first of all, she said
those things already. Secondly, I don't think it was
responsive to his quéstion; Mr. Carr, go ahead.
Q.. - (by Mr. Carr) Doétor,'you are talking abput
whether or not the Binghamton fire'indeed caused those

problems which are all problems found in the general

population and that the cancer or latency period is certainly

a long time. This fire was in '79 and the article was
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e.eﬁritten:in 181 or something, whatever the date is.;'That
‘ish't?what I'm asking YOu'about. I'm not trylng to ‘get you
‘to concede that those problems were in fact caused by - the
-c4B;nghamton flre, not at thlS’innt as_yet;i All 1! m,try;ng_to,
‘héo is to get SOmefkind ofvframe&ork that I'cah‘ask you\éboht; |
’ because if you ahsolutely”believe‘there’were no cases of'akih'
_;cancer, there was no llver changes, there wasn't any
'hhypertension, any au1c1de, then it! s 51lly for me to ‘even

talk to you about it. But if you thlnk that there may have :

been those cases but not caused by thlskflre and are_not

caused by exposure or some other reason, then we can talk

;about it. I’m.simply trying‘to find out whether or not you.

‘believe those cases existed; whether or not the man is

tellihg the truth.’.I‘m not asking you-to agree that his

|conclusion is correct. Do you understand that, Dr.

vKimbcough?

Q. All right. Now, with that in mind, do you think

the man is reporting the truth as he sees it insofar as those

| problems are concerned?

A. YeS. )

Q. All right, Now, it is your belief) as I understand

it, whether the problems exist or donft exist, they were not
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}}w1th that flre, is that rlght?

A, I m sorry.‘ I dldn't pay attentlon. jcan-youfreaa:,

2 vthe questlon back?

Q,' Why dldn't ‘you pay attention, Dr. Klmbrough° },"”
h. I don t Lnow. I’ m getting tlred..‘
. v_THE'COURT:> Would you.- like to take a short break?
,A; fIt's‘okay, ‘But.I Just, see,‘I m.onehhour aheade )
‘lQ, It's ten after flve your tlme." ‘ |
’A, That's right. |

’Q, All rlght. But, they have been reported as

' aSSOClated by those people named, have they not, ma* am, or by

.ilthlS one person named, 1f you have problems w1th that, Dr.

Seheeter?
_‘A. He also states etlology of those medlcal flndlngsb,
is not always clear. - |
| fQ;p Yeah, Nobody -
”: A'ﬂ That s on the same -- .

vQ;‘T Nobody is quarrellng w1th that, Dr. Klmbrough, you

"are flghtlng a straw man that doesn't exlst. You are

J|at: thls p01nt.

A, He S maklng those reports but he s not necessarlly

»,maklng this assocration.

Q. Thatfs rlght. -He]isn't.l Did,i say that he was?
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A, I thought that was what I said.

Q. I know, but that's not -- he's :eported those
things in this paper, hasn't he,‘ma'am?

A. He has‘a sentence in this“paper thch says,
etiology of those medical findings is not always ciear.'
It's on the page you géve me.

Q. He sa§§ that, doesn't he?

A, That's what he says on this page that yoﬁ gave me.,

Q. Right, he says tha£. Nobody is quarreling_with
that, so, whatever it is, he reports those things, doesn't
he, ma'am? |

A, Yes.

Q. And, Doctor, are there anj other reports of heaith
effects ﬁhat somebody has said‘may be associated with
exposure to dioxin other than the onéé,you've named?
Mentioned Seveso, Binghamton possibility, I don't know, I
can't remember myself, you mentioned,vlkthought, three,
Sevéso, Binghamton, and the Missouri -- Ranch Hand, Right?

A, ‘Ranch:Hand. |

Q. Ail right. Any othet human health effects study of
which you are aware?

A, Of low-level exposure?

Q. Yes.

A, I can't think of anything at the moment, it was
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‘some other surveys, but --

Q. There were other surveys?

A, Well, there was a suspicion of exposure, Which
doesn't bear out.

Q. I'm sorry, I can't hear you.

a. Where there was a suspicion of exposure, but there

really wasn't any exposure,

Q. What survéys were those?

A, For instance a survey that was done around Dow
Chemical Company.

Q. In Midland, you‘mean?

A, In Midland, Miéhigan.

Q. And cook reported those in their works? Or is.
there =-- has 1t been published? |

A, I think it's only a'report'that you can get from
the Michigan Départment of Health. They were involved in.
that,

| Q. Wasn't a CDC work?

“A. No. .

Q. Anything else?

A, Nothing that I can think of at the moment .

Q. All right., Then the Missouri Health Stﬁay then at
}the\Very least is one of at the most a half a dozen studies

‘that may be related to low=-dose effects of exposure, human
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’heélth~effeots associated with low-dose exposure of’dioxin,v*v"

. '|correct, ma'am?

'oA. AVYes. |
- Q. All right. Now, do you Stlll ha?evthe Mlssoorl' E
Health Study 1n front of you’ |
AL Yes. | : , B -
Q. Would you turn to table C-2 on Page 61, 1f you_'

would.‘ Now, Dr. Klmbrough, in the normal population, what |

';oercént of people would you belleve as a pathologist, as a

doctor, wouldihave*swelllng in hands or feet?

',A.» Somewhere up to about 257percent. It dependsfon,v

-f‘thefage and the -- what you call swelling.

'Q,»’.I noted you were looking_directly_gt the reSult -

‘here.a Did thé number that repbrted that abnormality —p I

|directed your attention to it, did the number that reported -

that'abnormality‘iofluence your*opinion?',
“A.  No.
Q, ‘ Doctor, do you really believe that 25 percent of

the normal populatlon has swelllng in hands or feet? Do you

,greally 51ncerely, ‘honestly believe that?'

A.  It's a very common complaint,
Q. Thét‘s not what I asked you.
v‘A. Yeah.

' Q. - You believe that we have got, of thereight people
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in this room, that two- of us have swelling hands or feet?

A." Not all the tlme, but sometimes.

'jQ. Doctor, anybody w111 have a: swollen foot 1f they
hit it on somethlng or if they get 1nJured.v ThlS isn t the -;t'
questxonnalre. When you ask the questxonnaire - did you
o:lnq a ooprof thevquestionnalre w;th you by any ohanoe?*

A, No. | o SRR

}{ Q. Howwas}the_questioneposed?l‘Sweilino in-ﬁande or.;v
feet, orldid'youysee,-; §ou}helped desién_the-qUeStioﬁ;:did:
you not?v | | | ) !

A. I sav the questionsfbutvi dohlt.teﬁembet anyﬁore
exactlyvhow.it wae posed. - U

Q. You helped de51gn the questlon, d1d you not, ma'am?

A; Yeah, most of the questlons that had more to do
w1th toxlcology. |

Q. My question 1s, did you. help design those.

questions?

A 'Yes;

Q. Now, the purpose of those questions were to find

,outbwhetherbor not tﬁeyfhad»some-things that.wOUId:be caused,
ocalled allments, not Just an occasxonal occurrence,. 1sn't

_that right, ma'am?

"A. ' Not all of the questions. You put some questlons

in thete to see how val1d the answers are that you get.
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Q. How about the swelling in hands oi feét} was thaﬁ
qdésﬁién put in:thefe to see if théy were hoheét?
A, iNo. B
"Q. It was a quéstion‘desiéned to find odt whethe: or
not there wasfan unusgal, if you will, healfh'effect, or a
rea1 health'effe¢t associated with this populaﬁion, ish?t
that correct, ma'am? | |

.A. Whether theré was a difference between the two

|groups.

Q. Doctor --
A, No, that's how you analyzed it later on..

Q. You wanted to f£ind out ~- just suppose that you

|found out that 15 percent of the people in the high-risk

, grohp'héd swelling in hands or feet and only onevpétceht of

the»peéple in #he 1ow-£isk group had such swelling,:what
wou1d you have.cohdludéd from that?
,A. Nothing.
Q. Nothing at all?
rv A, | No. I onld'have'to analyze o#hér things.

‘ Q; ‘ Well,>0ther things along with it, when yout"

‘ duestionnaires came out that way, the high-risk group had

this abnormality or this generalized disorder and the :
low-risk group did not. - What would you cbncludé from that?

. A.  That would be something I would register and I
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would do other things, but I wouldn't make any conclusions

i based on it?

}Q.f What wouid}that help you, what kind of evidence
that would be tovard coming td‘a}conclusion? |

‘A. I wouldn't -~ just based oﬁ that, I wOuldn't come -
to any conclusion.

Q. I didn't ask you that, I asked}you hoﬁ wohld you

consider that evidence in helping you to come to your

‘fconclusion?

A. It's only an indicator.
Q. I understand that, ma'am. I'm not asking you’

that. You would consider that, would you not, as sometﬁing

that would indicate that the people with the swollen hands or

feet are havihg a health effect that the people in the

‘low-risk group aré»not having., That was the purpose for

putting it in, was it not?
}A. vIt suggests that they might.haVe some fluid
reténtion. | |
Q. Associated with dioxin'exposute?
' A. ' No.

Q. Well, Doctor, didn't you design those questions to

try to find out whether or not they had health effects

associated with dioxin exposure? Wasn't all of your

questions except your test questions designed by CDC or
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helped by CDC for- the express purpose of finding out whether ;

or not there were health effects associated w1th leXlnv

“~exposure?

A, This is only a preliminary -
Q; : Could you answer my question, Dr. Kimbrough?
AL “,_NOO : E

Q.  Then, Dootor} your entire study is a fraud, isnft

it, ma'am?

A, No.
‘*Q. If you didn't design - d1d you really tell those

Missouri people that those questions are not deSigned to help--

- you find out whether or not there are harmful consequences
. fron diox1n exposure? Did you tell them that when they

, started this study?

A, To help us find out whether - yes.

Q;, Those questions were designed to help.you find out

Whether or not there are harmful~health,effects.fromnexposurefp"

to dioxin, isn't that correct, ma'am?
A, Yes.

fQ; 'Yes; That's the reason you put that question in

about swelling 1n hands or feet, to a1d you to come to that

conclusron, 1sn't that right, ma’ am°'
A. To ohtain‘some information. :

Q. To aid youfinicomingjto}thatfooneiugiongiisn't that |
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right?
A, To obtain infotmation.
Q. I'm sorry?
A. To obtain information,
Q. Thatis not what I asked you; To aid you to ééme to

the conclusion whether or not there are health effects from

|exposure to dioxin, isn't that right, ma'am?

A, That's not quite right.

Q. Well, did you put it in there for any purpose other
than to help YOu come to that conclusion along with the other
evidence? What other reasén would you have for putting it ih
there, Dr. Kimbrough, except to aid you in arriVing at a

conclusion of whether or not there are health effects

associated with dioxin exposure?

A. To be able to focus more on specific things, and
then once you do’that, you then arrive at conclusions as to

whether some of those effects might be associated with

|exposure.

Qe  Doctor, isn't that all part of the process of
}aiding'you to come to the conclusion of whether or not dioxin
has harmful health effects?

A. It's all part of the process, yes.

Q. Yes, indeed. This question was put in there for

that purpose, otherwise, it would be stupid to put it in
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{there, wouldn't it be, ma'am, a useless thing?

A, It's part of the proceSs, yés.

Q. And it had a useful purpose, did it not, ma'am?

A, Yes. |

Q. And you wouldn't have put it in there if you had
not eipected}to use that, along with other things, in helping
you arrive at a scientific opinion, if you will, or
conclusibn as to the health effects as to dioxin, isn't that
éortect, ma‘am?

A, | Yes, it's part of the process,

}Q. And that's true of all those éuestions that you've
asked thosevpeople except some that you may have put ih as a
test or a catch quesﬁion, right, ma‘*am?

A. Yes,

Q. 'Now, you would not expect the normal population to
have swelling in hands or feet, would ydu, ma‘'am?

| .A. Yes, |

Q. You would?

A, Yes, |

Q. Dr. Kimbrough, I'll remind you that you are undet
‘oath. Do you really think that 25 percent of the people
responding to that‘question that you asked that would say,
Yeé, I haﬁe.SWOllén.hands or feet? |

" A, Yes,
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Q. Now, Doctor, your question then is worthless, isn't

1it?

A, No, If everybody had responded that they had
swelling then it depends on the numbér, and it also depends
on the age.

Qe “How many peOple would you hgve to have respond that
they ﬁ;ve éwollen hands or feet before you would consider
that that is an aid in arriving at your conclusion?

A, If more éhén half of the people would say that they
would have swelling of hands and feet all of the time then I
would get.concerned.

Q. No, I'm not asking concerned, Dr; Kimbrough. Maybe
we' are going at the wrong ghing, because this is not to_find
out whether or not you should have concern, this is to find

out, is it not, ma'am, are thete health effects, ahd, if so,

are they from exposure to dioxin. 1Isn't that the whole

purpose of the study?

A, Yes, thét'svthe purpose 6f the'étudy.

Q. aAnd, Doctor, you designed the study to be able to
piqpoint problems that people are having. You really don't

think that 49 perceht of the pqpulation have swollen hands or

| feet, do you, ma'am?

A, Sometimes, depending on the age.

Q. Doctor, how did you phrase the question?
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A, I don't speciflcally know. ‘I would have tc,QO'back

|to the questionnaire.'

- Q,, The swelllng of the hands and feet depend upon age, /

dcesn't it, ma.am?s

A, vAnd'whether:or hct*ycu'are pregnant,{end whether cr'
notyp- :

Q. Did you take - dld you finlsh your answer?

a, And whether or not you have eaten a lot of salt. I
mean there are a lot ef things that can affeCt that.

Q. ‘I'h’sure thereris; D1d you take those thlngs into
consxderatlon when you selected your population?

A, No, not all of those thlngs, because you can't take

‘ those‘thlngs into consideration.

Q. Why can't you?
'A. When you.select'the populeticn_~é
Q. Why can't you?

A. You can't select a population for all of those

| factors. That's'part of epidemiclogy;_

Q} Well, you wouldn t expect to have 25 percent

epregnant women, would you?

~A., No, but there may be a few.
L | ~ s | L o
Q. Sure, there may be a few. But’certainly not 25
percent or 49 percent’

: A; There may be a few that ate a lot of salt. There»'
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may be a few that sit a lot.

Q. Doctor, in your general population, taking a group
at random, as you did here, you t;ied<t0'get a raﬁdom‘gkodpyv
didn't you, ma'am, except exposure, low risk or high riSk?;v

| A, Uh~huh.

Q. Now, that's the population that I'm talking about.
This population here in this room where ﬁ;;;séigfréid is the
very oldest of us all,

MR. NASSIF: By far

Qe (by Mr, Carr) Honths at least older than most of
us. And we have Court Reporter and the Clerk who are by all
odds the youngest. And we have a cross section here. Do you |
really think that half 6f those people, or part of‘those‘
people, are}going to have swollen hands or feet in the
parameters of your question?

A. Some of the time, I do.

Q. And, Doctor, then your question, if you ask do you
have some swollen hands or feet, a hunared‘percent of the
population some of the time, a hundred'pércent is‘going'to
answer question. Because surely you.didh't frame the
question that way. If you did; it was a stupid question.

A, Well, maybe it was.

Q. | Well, was it framed that way, Dr. Kimbroﬁgh? I'm

not going to accept that,
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A. I don't know specifically how it was framed.

Q. Doctor, you know good and well it wasn't framed
that way to get a yes response from a hundred percent Of[the;""
people., Dr, Kimbrdugh, Isuggéstfto.yéu that you a;e‘playipg' :'
games with me. | o

A, No, I am not,

B. vDid you design the question in such away théﬁ.yoﬁi
would get an affirmati#e response from‘everybody? Do ydﬁ
bélieVe’that éver&body has éwollen hands or»feet at soﬁe”time
or another in their life?

A, Yes,

Q. Yes. Then if you ask that question that way, you
should have got a hundred percent yeées, shouldn't you,
ma'am?

A. Yes,

Q. That question f:amed that ﬁay would be worthless,
wouldn’t it, ma'am?

A. Yes,

Q. Therefore, you did not frame it that way, did you,
mé'am,»because'you framed it in abfaShion to get information
that you‘could use, isn't that correct, ma'am?

A. Yeah, we tried.

Q. So that qﬁestion wasn't framed that way} was it,

ma'am?
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A, Yeah, but I don't know exactly how it was framed.’

Q. I'm excluding, eliminating sometﬁing that would --
swelling on occasion? |

A, Uh~huh.

Q. Now, Doctor, this question was designed to elicit’
whether or not swelling in hands or feet was a real problem
to the person beihg asked that question, that is the ﬁruth;ofv
the matter, isn't it, ma‘am?

A, I assume so,

Q. ‘Now, Dr. Kimbrough, what percent 6£ the population
db you think has a real propose with swelling in the hands‘Ot
feet? |

A, I still believe that about 25 percent of the
population,»if you talk about a croés sé#tioﬁ, taking'all
ages, does have that problemn.,

Q. Has & real problem with swollen hands or feet?

A, Uh~huh.

Q. Do you have such a problem?

A. Yes,

Q. When, do you have it, now?

A. At night after I've been on an airplane. I just =--—
I'm very sensitive to salt. I try to eat very little salt,
for instance.

Q. Isn't that unusual to be very sensitive to salt?
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'va;( What percent of the population do you belleve are

' ‘very sensitive to salt?

tA.f.'Probab;y more.thanvhe realize, butlév‘

';Q; j;Thatfmayvbe, but;what percentage co youibelieve;-
mé#am?;.; ;: o ‘, :\‘ ‘:1_.‘h,, . N »‘i | | ‘f :‘f
a1 Qbuld,thinkihAYbesés percent of the people.

Q. 25 percent of the people are sensitive to salt,

|too?

:A;'T Uh-huh.

,Q.‘. Dr“Kimbrough;»is it YOur‘opinion,-and we can save

a lot of trouble here, that. 25 percent of the populatlon are

'affllcted with every problem known to man’ -

a. I don't understand what -- gome time in thelr lives

‘theYFWill have some‘problems,'l don't -

: Q; No, in the framework of a questlon you are going to}'
ask to ellclt health effects?

hA.-‘ Some people will have. Some problems are more

'prevalent than other problems.

'TQ.' What problems do you thlnk that 25 percent of the h~

'populatlon had?

:-A;:; Thlngs lzke headaches, 51nce they are more frequent :

f'than that.‘ci

ngff I'm sorry° E
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A, Headaches and those sorts of things would be even

more frequent.

Q. You think that 25 percent of the population have
persistent headaches? | '

A. Well, they are also different -

Q. Excuse ne, -Do you think that 25 percent ofvthe
population have persistentlaeadaChes?

A, Depends oh what a persistent headaches is, what you
meah by that.‘ | *

Q.} How you all used the word and expécted to use the
word when you used the phrase in your questionnaire, Do you
think 25 percent of the population have persistent headaches
in that framework? |

A. They have frequent headaches,7tha£f5‘what I
believe.

Q. My question is persistent headaches, isn't it?

A. 24 hours a day, every day of the year?

Q. Doctor, within the parameters =-- within the

| framework of the wayAyou'all designed the question and

administered the question to the people in the MissoutiAPiiot'
Health Study?

A, I personally feel that the term persistent, the way
it's used here, is a very poor choice of words.

Q. Well, that may be, but you chose the wording, i
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didn't?
‘A. I didn't necessarily choose that word.
Q. You were'a part of the group that chose the word?

A, I was part of the group, but I wasn't necessarily

|the one that used that term.

Q. Well, in ahy event, do you think that 25 percent of
the population ha&e persisteﬂt headaches?

A, That's one of the afflictions that people have a -
lot, yés, I do believe that}

Q. Yoﬁ believe that 25 percent of the American
pbpulation ha#e got persistent headaches? |

A. It depends on -- unless the term persistent is
defined to me, I can't answer that question, |

Q. Y}ngl, did you define it to.the people that you gave
the guestionnaire to?

A. 1 waén't involved in administering the
questionnaires, so I don't know,

Q. Well, you would have given -- did you define it in

iwriting to the people you gave the questionnaire to?

‘A, No,

Q. What kind of question did you ask them? Are you

|afflicted with persistent headaches?

A, I was not involved in that part of the study. You

would have to ==
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Q. You read it, you designed’the study.,including the_

| questiohnaire. What was the question that you asked?

A, I helped designvthe‘sﬁudy, but I was not involved
ip the details of it. | o

Q. Did you read the details of it? Did you read the.
étudy before it went out from CDC or before it went out to
the public? |

A. i was iﬁvolved ih the‘cliniéai laborato:y‘side,r
wbat;types‘of tests to db}.and in}the quesﬁion of exposure
assessment. | B

Q. Wduld.yéu answer my quesﬁion, Dr. Kimbrough, did
Y6u read it) ma'am? |

A, I read the draft, yes.,

Q. Now} did you see the questions on headaéhes?

‘A. Yes., |

Q. Did‘fou criticize or did you send any criﬁicism or
make anyvcomment to anybody about the quésgidn on‘peisistent<
héadachés? | .} |

: A, No, noiyspecifically.
| Q.- :Doctor,'here 41 percent of thexpeoplé with the:-‘

lowérisk exposure have got persistent headachesracéoréingvto
what they say, isn't tha£ correct?

»A.b Yes.

Q. Do you think that 41 percent of the population have
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got persistent headaches?

A, It depends on how they interpret persistent. ‘i 

|just can't answer that question.,

Q. Doctor, how would you cbnsidé: pe:Sisteﬂtf.-'
headédhes, one that you have and you Cannotvgét ridHof;f;hatsr”
it stays with.You, it persists? Isn't‘that'ﬁhét petsiéténﬁi
means? | _ | | |

A, It could mean to a person that he has a héédaChe

that starts in the morning and he still has it at night, and

|I would think that there are maybe as many as 50 percentvof

” ﬁhe peoplevthat'could have such headaches.

Q. 50 percent of the populatidn have such headacheé?,?
A, Yes, not every day, but --

Q. Gpd, Dr. Kimbrough, what.pppulation do YOu

|associate with?

| A, This type of information also is in other ﬁeélth '
surveys.

L‘Q. Doctor, if that amount of the population have:got

‘persistent headaches do you think it might be associatéd with

the fact that the population have got dioxin in their.tissue,,

|is that a possibility?

A. No, it's always -- people always have suffered from._'“

headaches.

Q. How do you know that?
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A. If you look at all the headache remedies that are

: sold,

Q. Dr. Kimbrough, how 59 ybu:knew that they had --:ﬁﬂvs:a
perdent of the population haﬁeaperSistent;headaches‘aefore.
the onset of cbemical contaminatian 6f oarlenvironmene;
including dioxin? | | |

A, If you go back to’the old'medicalllitegatare. there
is evidence that people ~- £hat's one of the'ptoblems.; |

Q.  What medical literature says 50 percent of the

{population has got pers;stent headaches?

A. It's Just a very common problem.

Q; How about joint and muscle pains, without looking
at the =-- unless you 've already read it recently, what '
percent of the population have joint and muscle pains,
ordlnary cross section of a healthy populatlon?

A, Well, there were two healthy people outside that

were complaining about‘muscle paln at the remission that we .

nad.
Q. How do you know éhey weren't plaintiffs in the
lawsuit? | |
MR. SEIGFREID: No, Ken Heineman, he's not
’ healthy.. |

MR. CARR: Heineman has never been healthy a day

during this trial.
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MR, NASSIF: Seigffeid was the other one.
MR. CARR: I'm not talking about old men.
MR. NASSIF: Your Honor, there were three, Jane
Rudolph also complained.‘ N
MR, CARR: She is a pregnant lady;
A, She is not pregnant. |

THE COURT: It's from exposure to toxic chemical

‘trials.

MR, NASSIF: Three out of the five in the hallway;

Q. What population would have joint and musble pains |
in your judgment?

A, It's again depends on the age.

Q. Well, the cross section that you héve, people tha§
you use in the Missouri Pilot Health Study? |

A. It could have up to 30, 40 percent.,

Q. Up to -- That starts out at one., Do you think_ﬁhat
30 or 40 percent of the general population haVe got a
disorder known as joint and muscle pains?

A, Yeah. Unless you primarily look at childreh;'theyf
don'tvseem to complain as much.

Q. Doctor, then your health study, as you designéd it"
here, in your judgment, could not possibly elicit health _ |
effects, could it?. If you expect 40 or 50 percent of tﬁe

people answering the guestion to have the problem, there is

201




10-

| 11

12

13
15

15

17

e
19
20
21
"‘fzz,
23

24

T T T

noupoint inlaeking,the question, is there,»ma'am? You ate
Inever going to find out whether or not dioxin caused the

" |problem, are you, ma'am?

iA."h I think'some of the questions were unneceséary,
fQ.g"Could you answer my question, please, ma am? i
"A. Yes, you can st111 find that out.

VQ. }What you‘d have to do, I suppose, agree on what the‘

base is and say all right, 50 percent of the people are going .

) to have headaches, therefore, if we get a result that shows

70 pe:cent of'the'headaches, we can say that that might be
asaociated with the diOxin, is that what you are saying?
Ao erS.’ Lo

Q. And, since 70 percent of the people do not have

. complaints of>perSiStent héadaches,-it‘g your judgment as a

‘pathologlst and toxxcologlst that leXln doesn't cause

headaches, is that right, Dr. Klmbrough?
A. QNot 1n‘thls situation.
"Q. | Thatiis to 1ow—dose’e*poeure?
A, eUh-huh. |

.’Q. Therebisn't anything'in’your judgment, and if I

went through those other f1ndlngs here, there isn't anythlng

in your Judgment that could possibly be caused by leXln, is

‘there,_ma'am? If 50 percent of the population is going to

'vhavehthe~afflicat10ns anyway, you don't leave much for dioxin
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|to cause, do you, ma'am?

A, That's one purposé in‘epidemiology studies, It's
very difficult to sort those things 6ut. |

Q. You.éu;e don't sort it out by asking questiOhs v
where you expéct‘so_petcent of the population to respond‘yes
to start-out with, do you, ﬁa'am?

A, i If-you do have a high béekgrOund nqise then that'é
the beét you can do.

Q. Doctor, are there any publications that you use or

‘|used in designing this study, do you know, were usea to set

up the baseline that you are goingAto start‘out with for
swelling in hands. or feet,‘or‘persistent headachés, or joiht
and muscle pains? _

A.» We reviewed the_;itérature on the‘problems that the
workers had reported., We a150'1ookéd'at,the Rénch Hand
questionnaires. We are‘alsd aware'of studies thaﬁ‘have}beén
- su:veyé th&t_have been dohe, Nafiépal Center for Health
Statisticians of the general population..

Q. And the survey shdwed»whéf? Are those available?

A, Those surveys?

Q. Uh~huh.

A, Yes, the Haines studies, which are nutrition

studies, and they are, they just give you information on what

the background complaints and --
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Q. And did you -- did you look at those, andvby YOu, I

|mean the Missouri Pilot Health Group when you.designed the

guestionnaire?
a, I don't think everybody in Missouri did, no, but
I'm aware of those.

Q. But you do, so if I wanted to cross examine you as

I'm trying to, to test whether or not you are accurately

stating the number of people that have headaches, or
persistent headaches and joint and muscle pain, swelling
hahds, I could have that? 1If I had an opportuhity to get
that data from you, I could use it to test your statements,
couldn't I, ma'am?
A, Uh~huh. _
Q. But you didn't bring that data with you, ma‘'am, and
you weren't.asked to do so, were you, ma'am? |
A, No. |
- Q. You knew that, though, that you were»goiné to
tesﬁify and did testify in direct examination about the
Missouri Pilot Health Group, you did know that?
A. I simply said that --
Q. I'm sorry?
A. Yes, I did.
Q. You did‘know in advance of the time that we havé

used the Missouri Health Study, because the answer to your/
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|questions indicated that we had used the Missouri Health

{study to suggest ailments caused by dioxin? You knew that,

too, didn't you?
"A. No.
Q; L‘You‘didn't?
A, No.
Q. You didn't know that Qé‘combined the two groups?

A, No.

Q. Nobody told you that?

A. No. |

Q. Doctor, how did you come to know that we were going
to ask you about the Miésouri ?iloﬁ Health Test?

A, I didn't know ﬁhat you were going to ask me.

Q. I thought you just said you aid.

A, The only thing I said was that I talked about the
study in my previous testimbny.'

Q. But you didn't know before you got here that ydu
were going to be asked about it?

| A, No._

Q. All right. And for that reason then -- weil,
nobody asked YOu to bring your doqumentation?

A. No.

Q.  Doctor, what about the loss of ten pounds a month?

|How many_péople do you believe lose ten pounds a month not
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being on a diet?

A.',

Q.

A,

Q.

Theykdon't.

I'm sorry?

That's a very low incidence, unless they have a

‘|health problem,

My question is how many people, in your judgment} |

EY

lose ten pounds in a month's timevwhen they are not on a

diet?
A,
Q.
A.
Q.
high-risk
A.

Q.

None,

Ot more than ten pouhds?

None, unless you are pregnant and ha#e a baby. -
All right, and we have got 6 percent in,thé
group that report that, don't we?

Yes.

- And we have got 4 percent in the low-risk group

that report that, don't we, ma'am?

A,
Q.
A,
Q.
A.

Q.

3 percent.

2.9, What did I say?

You said 4.

I'm sorry. 2.9. We havé got‘3 percent?
Uh~huh.

So, well, we would have then about 5 percent Qf thé

population here that has lost ten pounds or more in one monthr'

and not on a diet, correct?
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A . Uh"’huh .

Q. That would be then certainly significant to you,

‘|lwouldn't it?

A. Uh-huh.
Q. Did you consider the_significance of that when-you"»
réviewed.this,study?
‘:A. One pbssibility would be anxiety.
Q. | I'm sorry?
A, i Anxieiy would be one reason,

Q. That could be one possibility, so the answer is

| yes, you did consider that, did you?

A.  Ubh~huh.

Q. And did you just put it off on énkiety?

A, Wg are going to look at more people and-t:y and get
further informatioh from an additional study.

Q. 'Would'you answer my question?

"A.} We didn't know how to interpret it.
Q. You‘ﬁade no conclusions based upon that whatsoever?
a, th yet.,
Q. It's possibie thatiit could be a health efféct from

dioxin exposure, however, isn't it, ma'am?

A, Yes, we just have not made any conclusions. )

Q. Is the answer to my question,}yes, it is.possiblé?'

A, It would be possible, yes.
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Q. What about the blood problems that show up here,

I'DoctOr, how'many people would you expect to have those kind -

of blood problems that are listed here, énemia, leukopenia,

‘blood[cldtting problems, and other blood problems?

A, Again it would vary with the people that you would

‘|look at, but,  you could have those problems in‘people up to

|about ten percent or S0, For'instance; some people are on

anticoagulants, ’I mean, jUst,depends on what you are looking
at.

Q. What are those other blood problems that are listed

‘there?

A. You mean leukopenia?

Q} There is a category of other blood problems, got

'anemia; leukopenia,_blood clotting problems and other blood

problems, . What is that?

A, That.waé avcatch~all question, and we really
couldn't anélyze it and -—-

Q. what did you‘do, just ask them if they ﬁad other
blood problems? |

| A, Yes.

}Q.: Not specifyihg}what they mean?

A. Yes. &

Q;y And’yop}had,no idea at all what you were asking

them?
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‘”’Bi»"Né-:"
Q. Doctor —-

vA, No, Sometlmes people w1ll get 1nformat10n from:

‘_their physiclan and they may not understand that somethlng:uf= 1

called leukopenla is a blood problem, 80 then in order to

- catch that, you. put 1n a general phrase. If you then fxnd’j'
;that many people in the populatlon that you are concerned :T‘
7f w1th have a problem, you may have to go back.f That wasp--’

. 1t Wasg =-

hQ._ I understahd your queatiOn now. ‘And YOu'vergot -

' you add those up, you 've got 25 percent in your hlgh-risk

group that have got. some klnd of blood problem, do you not,‘
ma'’ am? | | |
iAr' I lt's'possible thatvsome,of»those;people verel
the same people. | | gt | | | ’ |
'LQ, Well, 1t would be p0851b1e they mlght be 1ncluded

in. the other blood problems but anemla, leukopenla and'blood

'clottlng problems are all three separate problems that you

would not have in one 1nd1v1dual° y

‘:'uh;-‘ if somebody has a blood clottlng problem he could ."

also very well have an- anemia. So I can't answer that.-f‘
Q.  What about leukopenxa? | | |

A. That ‘wouldn't necessarily =~ that could be

|associated with anemia, but --
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v Q; | It;s a distinct and different disease?
A. In a way it's different.

'Q. 'vSorry§

A. It is different,

Q. Those four questionsvhéro were not meant tofbe}

‘dupllcatlve,bwere they, ma‘am?

'»A. - They were meant in a way to be dup11cated so that

B if'people-didn't undetstand one thing we might still catch it :

by somethlng asking another questlon.
Q. You! ve got from 22 to 25 percent then of people,

let‘s even say 20 to 25 percent of people in the high&xisk.’

gtoup,thatohave got some kind of blood problenms, correct, '~

ma'am? |

A. We don't know that. Thisois‘what they said they

Qe That;s'what they said. 1Isn't that an
éitraordiharily»high number, Dr. Kimbrough?
- A. Not necessarily, since most of them seem to be
ahomiés;

’Q.o oI'mASOrrY?

"A.’ .Sioce most of them seem to be anemias.

Q;' It would have to be anemia that they'd know abodt

v and had *reated for, Doctor. Don't you consider that to be

,‘an ext:aordlnarlly,hlgh amount of peoble to have anemia,_1§1
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percent?
A, If people answer'questionnairesv1iké this and they'

may say they have anemia, and when we then check the records,

it may bevthat they at one pOint»had anemia or that they

'vreally,just have a slightly =--

Q. Weil} did,Y6u do £hat. Doctor?

A. No, that wasn't done.

Q. Well, Doctor, taking‘this at‘face-value; isn't that
an éxt#aordinarily high number of 20 to 25 percent to have
blood,problems? |

A, N6t if the‘anemiabiS-very mild.

Q. Well, you've added the caveat there, Doctor, you

didn't make it whether it was severe or mild anemia; did

ydu? ,And-I?m not'asking the questioh that way. Do you not'

consider:this}to be an extréotdinary number of people to
report on,blobd éroblems?

A. No.

Q. I thought you told me beforé you would expect abbutv
what, teb percent, five, ten percent, that had those
prbbléms? Didh‘t you tell'me'that;rtén percent?

A, | Then I was talking about documented p:dblems.,

Q. You werén't ﬁalking about what you were asking, you
didn‘ﬁﬂundersténd that 1 wés'asking about»thosé'quesﬁions?

A. No,li thought youlwere asking_about»documented
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’Afif;24’l3'people, isn t that correct?

ffcorrect, ma am?

bpcases, what you would frnd if I dld a blood survey in a

: epopulatlon. By actually doxng the tests on a group of
’bpeople, I mlght get that 1n a general population, but, LT
'tlooklng at this questionnaire, it wouldn't necessarlly be

‘very hlgh, because "_:

fQ{l: Here again == - ;"f'

’:'v;A;' It would depend on how the people 1nterpreted the

'atquestionnalre.

_Q,f} Agaln, the only way I could test that would be 1f

Tyou brought your questlonnaire here, 1f you brought the

. documents that you studled in trying to determine how many

people would have reports of the anemla problems, 1s that

R

I A.: Thls would be the Missouri State Health Department»d

' where all thxs would be.

fTHE'COURTr I'm SOrry?'

'A;" It's ba51ca11y a study that was funded by CDC.;

,_consulted on 1t., Bit basrcally the study was done out of the -

,frmlssourl State Health Department and out of the group of

_~Qpe Dr. Klmbrough, those questlons weren't Just sent toQi

ffthe subJect and asked to flll it out and send back, was it?

' Those were questxons that were admlnlstered by trarned health:
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A. eYes.

Q;H So they would ask not Just one questlon, do you
have persistent headaches, or do you have blood problems, but 
they would ask as many questlons as they need to get
meaningful znformatzon, isn't that rlght?

= A, No.
% ‘b; ‘No?v What'stheng with that?
A, .They will just aSK the QUestIonsion the
questionnaire,“otherWise yeu;WOuld'inttoduce a bias, becauee

everybody wouldfdo that differently then, if-yeu'hane more

than one person doing it.

Q. Weren't.they.given instructions as to how they were

to respond and the way they were -- the language they would

use, and the method'they would-use,'wete to uee to tespond to

 quest1ons and to explaln the meaning of these?

A. No, they were 51mply told how to 1nttoduce |

themselves and how to wordvthe.questlons that were in the

Questiennaire.

Q. L'DOCtor, you could‘jnst as easily then send them.ont
bylmail, you didnft'need:a ttain personnel to do that, did
yon, na'am?

'Afi FSeme of'the-queetionnaires we;e.+~ well, that's the
other.sutvey.i:Never mind. | |

Q. That's the other one, Doctor. I'm talking about
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the ones you selected and then you surVeYed their health.
You had trained health people ask th¢ qﬁestions and
administer the review of their syétems;:didn't you, ma'amé

A, Yes. .

Q. And, weren't they -- they did mote than just simply j
take a response to a question given, didn't they, mé'am?v»

A, They took thé respbhse given‘to ﬁhe queStion; ng
can‘t do it any other way. | |

Q. Didn't they eveh have -- didn‘t they use some
doctors to do that, administer those questionnaires? 

A, I don't think so, not phyéicians.

Q. What kind of people did they actually use?

A. Normally -- and I'm not quité sure really what
those people were that administered the questions,'but.
ndrmally we use people that are pubiic heélthvadVisors}that
usually have a.Bachelor's Degree,;ahd Sométimes we use
nurses,

Q. You were talking about whd you use at CDC. Do you

know whether or not you used those people in this pilot

|health study?

A. I don't.
'Q. You have no knowledge?
A, No.

MR, CARR: Your Honor, how long do you want to go
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‘toniéht?

‘THE COURT: Well, I was thinking five, but do you
want to go ~-

Q.  (by Mr. Carr) Doctor, before we close for the day

I'd like to ask you the guestion about those problems that

Qeie':elated on. -- what'page ié it, Tabie C-6 on Pégé 67. "
What is your expectation on the number of people that wer;.
gping to repbrt‘peripheral heuﬁopathies?  §ou are :eading L
béfore tﬁe answer, but it's all right. You want to give me
your §wn judgment before you read it? No, you don't. Okay.
Shalle just‘ask you a lot of questions, you want to give me
your{answer? Do yog’want to-iobk at the answer fitsﬁ to see?
‘-A. ' I,thOught - I'm sOrry. I thought you had directed
me to look‘at peripheral neuropathy.
Q. I want tb know first’pf all what.is your judgment 
as to £hé ordinary.
A, I shouldn't:look at this table?
' Q; It's all right. Ordinary random populatidn, expect
to‘have‘periphetal_néuropatby?a | |

‘A, I really probably shouldn't answer this question

|anymore now.

Q. I'm sorry?
A, 1 probably shouldn't answer this question anymore.

'QQ Sure, you should.
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A, I would have said somewheré betWeen 5 and 10

:peréent, if I had to take a guess. It against depends on:théf

age group.

Q. Well actually, Dr. Kimbropgh,‘what you?ﬁe,been'
doing in giving me those percentages of peopie that_you Q9ﬁld‘_
expect to have those pafticular éroblems, ydu have in fé@t‘
been giving me your gue;ses, havenf; YOu?

A, Yes,

Q. Yeah., And not réally baséd upén any considered'b:
reflective analysis of the population~ih géneral?-‘ |

A, They are based on -- partly on my experience and
partly on the information that we gqt'in those Haines
studies. But I can't specifically remémber exact numbers.

Q. Doctor, you couldn't even actua;ly, as far as those -
Haines studies are concerned, you'really_couldn't tell me‘
within 10, 15, or éo percent of the results of the Haines
study without having them here on'aﬁy_particulat ailments?

A, Well, one specific thing tbgt sticks in\my mind was
that about 50 percent of the population said.thai they had
skin probiems. | |

Q. Is that the only thing?

A, I was impressed --

Q. I'm s0rry?

A. I was impressed by that.
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Q. Is that‘the only thing that sticks in youi mind?{r,
'A. And that a lot of things like headaches were Qety i_;
frequent. 
Q. Yes,}but you don't really remember the §ercéntagée
df’the frequency, do yoﬁ, ma‘am? |
| A. Not the exact percentage.
" Q. No, not within 10 percent, do you, ma'am?
A, - -Maybe not.
’Q.. I'm sorry?
A. Not within -- whether something is 50 percent §r 40
percent, YOd'just know it's high.
FQ. What’you are doing when you give me the
percentages,:you aré just ghessing,»aren't you?
A. To some extent.
" MR, CARR: Your Honor, I think it's five o'clock
nOW»and_Ivkndw the lady is tired. It's six o'clock her

time. I'd be shooting somebody if you had me asking

'questions,_answering -- see, I'm in bad shape at five —

answering questions at six o'clock.tonight,

THE COURT: Okay, we will break. Any problem with

MR. CARR: None from us.,
-~ THE COURT: Any problem.

YMR.'HEINEMAN; (indicates negatively.)
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THE COURT: Okay,-SEatt at_nine‘b'clock,

COURT ADJOURNED: .
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|county OF ST. CLAIR

STATE OF ILLINOIS

TWENTIETH JUDICIAL CIRCUIT ss

Yt Nt Sl S St

I, DEBRA M. MUSIELAK, certify the foregoing tO~befa' :
true and accurate‘transcript of the testimony and ptoceedings'
in the aboVeéen;itled cause,

Dated this _Lﬁﬁ_day of Januaiy, 1986.

GOt Ml
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I, RICHARD P, GOLDENHERSH, one of the Judges in and

for the Twentieth Judicial Circuit, do hereby certify that I

have éXaminedﬁthe'afo:esaia:tran5ctipt of proceedings, and
certify the foregding'tovbe a true and accurate transcript of

the testimony and proceedidgs in the above-styled cause.

' Dated this _____ day of January, 1986.

HON. RICHARD P. GOLDENHERSH
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